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PREFACE. 


1 


This  work"  represents  an  attempt  not  only  to  state  the  decisions 
on  the  law  of  Landlord  and  Tenant,  but  also  to  discuss  the  various 
phases  of  the  subject  from  the  standpoint  of  principle.  This 
latter  has  necessarily  involved  a  frequent  expression  of  my  own 
opinion,  and  occasional  criticism  of  positions  adopted  by  courts  of 
high  standing.  I  submit  my  views  in  no  presumptuous  spirit, 
and  only  hope  that  their  expression,  accompanied  by  a  statement 
of  the  grounds  on  which  they  are  based,  may  occasionally  be  sug- 
gestive and  helpful,  even  though  not  convincing. 

Eeferences  to  the  state  statutes  bearing  on  the  subject  will  be 
found  in  the  notes.  In  inserting  these  references  I  have,  in  the 
case  of  each  state,  made  use  of  the  latest  compilation  of  statutes 
to  which  I  had  access  at  the  time,  and  have  not  attempted  to 
search  the  volumes  of  session  laws  subsequently  published.  Con- 
sequently, they  do  not  present  the  law,  as  it  exists  in  some  juris- 
dictions, with  absolute  exactitude.  My  object  in  inserting  these 
references  is,  indeed,  not  so  much  to  relieve  members  of  the  bar 
of  the  trouble  of  investigating  the  statutes  for  themselves,  as 
to  show  the  tendencies  of  legislation,  and  to  give  aid  in  the  un- 
derstanding of  decisions  which  have  little  or  no  meaning  apart 
from  the  enactments  on  which  they  are  based. 

H.  T.  T. 
Baltimore,  Md.^  February,  1910. 
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LANDLORD  AND  TENANT. 


CHAPTER  I. 

THE  NATURE  OF  THE  RELATION. 

§    1.     The  doctrine  of  tenure.  ^ 

2.  "Landlord"  and  "tenant." 

3.  The  possessory  rights  of  the  tenant. 

a.  The  tenant  has  the  possession. 

b.  Entry  by  landlord  during  tenancy. 

(1)  Is  ordinarily  tortious. 

(2)  Is  permissible  for  certain  purposes. 

(3)  Under  express  stipulations. 

4.  The  tenant's  possession  is  not  adverse  to  the  landlord. 

5.  -The  tenant  is  not  the  landlord's  agent. 

6.  Trespasser  distinguished  from  tenant. 

7.  Licensee  distinguished  from  tenant. 

a.  The  nature  of  a  license. 

b.  Application  of  the  distinction. 

c.  License  to  take  minerals. 

8.  Lodger  distinguished  from  tenant. 

9.  Servant  distinguished  from  tenant. 
10.     "Cropper"  distinguished  from  tenant. 

§  1.    The  doctrine  of  tenure. 

It  was  a  fundamental  principle  of  the  feudal  system,  as  estab- 
lished in  England  after  the  Norman  Conquest,  that  all  land  in 
the  possession  of  a  subject  was  held  "of"  the  king  as  having 
been  originally  granted  by  the  latter.  One  who  held  land  under 
a  grant  directly  from  the  king  was  known  as  a  tenant  of  the 
king,  and  such  tenant  could  himself  make  a  grant  of  the  land  or 
of  a  part  thereof  to  another  to  be  held  by  the  latter  of  him, 
the  grantor,  without  affecting  the  relation  already  existing  be- 
tween himself  and  the  king.     The  last  grantee,  while  thus  holding 

L.  and  Ten.  1. 
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of  his  crantor,  could  liimself  grant  the  land  or  a  part  thereof  to 
be  held  of  himself,  and  such  succession  of  grants  could  in  theory 
continue  indefinitely,  each  grantee  being  the  tenant  of  his 
grantor,  his  "lord,"  as  holding  of  and  under  him.  The  king 
himself  vas  known  as  "the  lord  paramount,"  and  the  last 
grantee,  the  lowest  in  the  scale  of  tenants,  who  was  in  actual 
possession  of  the  land,  was  known  as  "the  tenant  in  demesne." 
Each  person  in  the  scale,  standing  between  the  king  and  the 
tenant  in  demesne,  was  lord  as  regards  those  below  him,  and 
tenant  as  regards  those  above  him.^  There  was  said  to  exist 
between  each  lord  and  the  person  who  held  immediately  under 
him  a  "tenure,"  and  the  tenures  were  classified  according  to  the 
clashes  of  services  which  the  tenant  undertook  to  render  to 
the  lord  in  return  for  the  grant  to  him.  The  term  "tenure" 
is  also  used,  particularly  by  modern  writers,  in  a  purely  abstract 
sense,  to  describe  the  relation  thus  existing  between  a  lord  and 
his  tenant,  without  reference  to  the  particular  terms  of  the  hold- 
ing. 

By  the  statute  of  Quia  Empiores,^  passed  in  the  latter  part 
of  the  thirteenth  century,  it  was  provided  in  effect  that  there- 
after no  subject  should  convey  his  land  or  tenements  to  be  held 
of  him.self  in  fee,  but  that  the  grantee  (feoffee)  should  hold,  not 
of  the  grantor,  but  of  the  same  person  of  whom  the  grantor  had 
held,  the  grantee  being  thus  substituted  for  the  grantor  as  tenant 
of  the  grantor's  lord.  Consequently,  all  holdings  by  a  tenant 
in  fee  simple,  of  a  lord  other  than  the  king,  existent  at  the  pres- 
ent day  in  England,  must  date  from  a  time  anterior  to  this  statute. 

The  statute  of  Quia  Empiores  did  not  apply  when  the  convey- 
ance was  of  an  estate  less  than  that  of  the  grantor,  so  that  he 
could  be  regarded  as  having  an  estate  in  reversion,  and  such 
a  conveyance,  after  as  before  the  statute,  created  a  tenure 
between  the  grantor  and  grantee.^  A  tenure  thus  arising  as  a 
result  of  the  existence  of  a  reversion  in  the  grantor  has  been 
conveniently  designated  as  an  "imperfect  tenure"  as  distinguished 

1  Pollock  &  Mai'iland,  Hist.  Eng.  8  2  Co.  Inst.  504;  Y.  B.  22  Edw.  1, 
Law  (2d  Ed.)  232  et  seq.;  Co.  Litt.  p.  641;  Litt.  §  132;  Challis,  Real 
65a,  and  Hargrave's  note;  2  Blackst.  Prop.  (2d  Ed.)  18;  Disby,  Hist.  Real 
Comm.  59.  Prop.    (4th  Ed.)   p.  235,  note;   Gray, 

2  Stat.  Westminster  IH.   (18  Edw.  Perpetuities  (2d  Ed.)  15. 
1.  c.  1,  A.  D.  1290). 
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from  tlie  ''perfect  tenure"  created  before  the  statute  by  a  con- 
veyance in  fee.^  In  the  case  of  perfect  tenure  the  rents  or 
services,  the  obligation  of  which  was  assumed  by  the  tenant, 
were  incident  to  the  seigniory,  the  right  of  lordship,  while  in 
the  case  of  imperfect  tenure  the  rents  or  services  were  regarded 
as  incident  to  the  estate  in  reversion,  or  "reversion,"  as  it  is 
commonly  called. 

In  this  country  a  perfect  tenure  may  be  regarded  as  existing 
in  some  states,  estates  in  fee  simple  being  held  of  the  state  as 
lord,  but  presumably  in  most  of  such  states  the  statute  of  Quia 
Emptores  is  to  be  regarded  as  in  force,  so  that  no  tenure  can 
be  created  by  a  conveyance  by  an  individual  in  fee  simple.  In 
Pennsylvania  and  South  Carolina  the  law  is  perhaps  otherwise, 
so  that  one  may  make  a  grant  of  land  to  another  to  hold  of 
the  grantor  in  fee  simple.^ 

Since  "perfect"  tenure  as  between  individuals  exists  in  but  few 
if  any  jurisdictions  in  this  country,  the  only  character  of  tenure 
which  is  here  a  subject  for  practical  discussion  is  that  "imper- 
fect" tenure  which  exists  in  the  case  of  a  conveyance  by  one  of 
an  estate  less  than  his  own,  leaving  a  reversion  in  hira,  and  the 
rights  and  liabilities  arising  in  connection  with  such  tenure  are 
what  constitute  the  subject  of  this  treatise. 

As  is  more  fully  stated  in  another  place,^  such  conveyance  of 
an  estate  less  than  that  of  the  grantor  is  known  as  a  "lease"  or 
"demise"  and  usually,  though  not  necessarily,''  the  person  to 
whom  the  conveyance  is  made  becomes  liable  for  the  payment 
of  certain  periodical  sums,  known  as  rent,  as  a  compensation  for 
the  right  to  use  and  enjoy  the  land. 

§  2.     "Landlord"  and  "tenant." 

The  word  "landlord"  is  by  no  means  a  modern  term,  it  having 
been  in  use  at  least  as  early  as  the  first  part  of  the  fifteenth 
century.  ^     Its  use  by  legal  writers  seems,  however,  comparatively 

4C!oke's  Copj^holder,  §  31;   Tracts,  6  See  post,  §  16. 

48;  Leake,  Dig.  Prop.  42.  -See  post,  §  165. 

B  The  subject  of  tenure  in  the  s  Murray's  English  Dictionary  re- 
United  States  is  admirably  discussed  fers  to  a  passage  in  Liber  Albus,  192  b 
in  Gray,  Perpetuities,  §§  20,  28.  As  (Rolls'  Ed.  I,  22),  "Le  lessour. 
to  tenure  in  Pennsylvania,  see  Cad-  appellee  landlord"  (A.  D.  1419),  and 
wallader,  Ground  Rents,  c.  1.  states  that  a  similar  word  existed  in 
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modern,"  and  possibly  arose  Iroin  tlio  fact  that  it  is  more  compre- 
hensive than  tlie  word  lessor,  as  ineludinp;  not  only  the  person  who 
makes  the  lease  but  also  one  to  whom  the  reversion  passes  from 
the  lessor  by  voluntary  act  or  by  operation  of  law.  The  use  of  the 
word  "landlord"  is  confined  to  the  case  of  one  having  a  rever- 
sionary interest,  the  word  "lord"  being  still  applied  in  England 
to  one  of  whom  another  holds  in  fee  by  reason  of  a  conveyance 
prior  to  the  statute  of  Quia  Emptores. 

The  word  "tenant,"  formerly  used  only  as  descriptive  of  the 
person  who  held  land  of  another,  came,  as  the  doctrine  of  the 
various  estates  in  land  was  developed,  to  be  used  in  connection 
with  the  terms  descriptive  of  the  quantum  of  these  states,  as 
"tenant  in  fee  simple,"  "in  fee  tail,"  "for  life,"  or  "for  years," 
often  without  particular  reference  to  the  fact  that  the  holding 
was  under  another  but  rather  in  the  sense  of  the  "holder"  or 
"owner"  of  a  particular  interest  in  the  land,  and  at  the  present 
day  the  terra  "tenant"  is  frequently  so  used.  Thus,  when  the 
phrase  "tenant  in  fee  simple"  is  employed,  it  is  intended  thereby 
to  describe  the  quantum  of  the  holding  rather  than  to  direct 
attention  to  the  fact  that  the  holding  is  "of"  some  person.  A 
"tenant  in  fee  simple"  does  hold  of  another  in  England  and  in 
those  states  in  wiiich  the  existence  of  "perfect  tenure"  is  recog- 
nized, the  holding  being  ordinarily  of  the  Crown  or  of  the  state 
as  lord  paramount,  but  this  fact  is  of  practically  no  importance 
at  the  present  day.  In  those  states  in  which  perfect  tenure  is 
not  recognized,  a  tenant  in  fee  simple  holds  of  no  person,  and 
the  word  "tenant"  can  there  mean  only  "holder"  or  "owner." 
The  expression  "tenant"  then  may,  at  the  present  day,  be  said 
to  be  used  in  two  senses.  We  speak  of  a  "tenant  in  fee  simple," 
"in  fee  tail,"  "for  life,"  or  "for  years,"  meaning  thereby  merely 
the  holder  of  an  interest  of  that  character,  wdthout  intending 

Early  English.     The  same  work  re-  arising  from  leases,  as  distinct  from 

fers  to  a  passage  in   Shakespeare's  conveyances  in  fee,  to  a  considera- 

Richard  the  Second,  act  2,  scene  1,  tion  of  the  position  of  the  "lessor," 

"Landlord  of  England  art  thou  now,  the    person    who    made    the    lease, 

not  king."  Littleton     (section    457)     speaks    of 

8  The  writer  has  not  observed  any  "very  lord"  and  "very  tenant,"  upon 

use  of  the  word  by  Littleton  or  Coke,  which  Coke  comments:     "This  is  to 

they    confining    themselves,    in    dis-  be  understood  of  a  lord  in  fee  simple, 

cussing    the    rights    and    liabilities  and  of  a  tenant  of  like  estate.     The 
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to  suggest  the  idea  of  dependence  on  or  holding  ''of"  another. 
When,  however,  we  speak  of  "a  tenant,"  without  mention  of 
any  estate  or  interest,  or  when  we  use  the  expression  "landlord 
and  tenant, ' '  we  have  reference,  not  to  the  fact  that  one  has 
an  interest  of  a  certain  quantum  in  the  land,  but  to  the  fact  that 
the  holding  or  possession  is  by  the  consent  of  and  in  dependence 
on  another,  that  is,  to  the  fact  that  the  relation  of  tenure  exists, 
the  "imperfect  tenure"  which  may  still  be  created,  in  spite 
of  the  statute  of  Quia  Emptores. 

One  who  holds  the  possession  of  land  is,  it  is  conceived,  neces- 
sarily a  tenant  thereof,  and  he  is,  except  in  the  one  case  of  tenant 
at  sufferance  hereafter  adverted  to,^"  tenant  in  one  of  the  two 
senses  of  the  word  referred  to  above,  and  he  may  be  a  tenant 
in  both  senses.  That  is,  he  necessarily  has  an  estate  in  the  land, 
and  he  may  hold  such  estate  "of"  or  "under"  another.  There 
are  unquestionably  a  number  of  cases  not  in  harmony  with  the 
statement  above  made,  that  one  in  possession  of  land  is  always 
a  tenant,  ^^  but  these,  it  is  submitted,  were  wrongly  decided  upon 
the  mistaken  view  that  when  one  is  put  in  possession  of  land  as 
a  result  of  a  transaction  not  directly  intended  to  create  a  ten- 
ancy he  is  not  a  tenant.^  ^ 

Thoagh  the  person  in  possession  of  land  is  always  a  tenant  of 
the  land,  one  may  in  one  case  be  a  tenant  without  having  pos- 
session of  the  land.  This  occurs  when  one  who  is  a  tenant  of 
the  land,  whether  holding  under  another  or  not  so  holding,  grants 
an  estate  less  than  his  own.  The  possession  then  vests  in  the 
grantee,  and  he  is  regarded  as  a  tenant  under  the  grantor,  but 
the  latter  is  also  a  tenant  of  the  land  as  having  an  estate  in  the 
land,  and   frequently,   likewise,   as   himself   holding   by   tenure 

word    "landlord "    is    not    found    in  "exclusive    possession    and    control" 

Termes  de  la  Ley    (circ.  1563),  tlie  thereof  until  he  could  repay  himself 

earliest  law  dictionary.  from  the  income  was  not  a  tenant, 

10  See  post,  §  15a.  hut  was  an  agent  of  the  owner.     But, 

11  See  post,  §§  43,  46.  properly  speaking,  an  agent  does  not 

12  In  Boston  El.  R.  Co.  v.  Grace  &  have  possession,  he  holding  merely 
Hyde  Co.,  50  C.  C.  A.  239, 112  Fed.  279,  in  behalf  of  his  principal  (post,  note 
it  is  decided  that  one  who  was  170).  And  one  holding  land  as 
given  a  lien  on  land  for  improve-  agent  of  another  can  evidently  have 
ments  made  thereon  by  him  and  the  no  right  to  exclude  such  other. 
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under  another.  In  the  latter  case  the  tenant  holdinj;  the  lesser 
estate  is  frequently  referred  to  as  a  "subtenant."  ^^ 

The  words  "tenant"  and  "lessee"  are  frequently  used  by  the 
courts  with  considerable  looseness  as  if  equivalent  in  meaning. 
The  word  "lessee"  should,  however,  be  applied  only  to  the  person 
to  whom  the  lease  or  demise  creatine:  the  tenancy  is  originally 
made,  while  the  word  "tenant"  is  applicable  to  any  person  who 
holds  possession  under  a  lease,  whether  the  original  lessee  or 
the  latter 's  assignee.  A  lessee,  provided  he  has  entered  under 
the  lease,  is  necessarily  a  tenant,  but  a  tenant  is  not  necessarily 
a  lessee,  since  he  may  be  merely  an  assignee  mediate  or  immediate 
of  the  lessee. 

Corresponding  to  the  word  "tenant"  as  denoting  one  holding 
land  is  the  word  "tenancy"  as  referring  to  the  "holding"  of 
the  land.  Like  the  Avord  "tenant,"  "tenancy"  sometimes  refers 
more  particularly  to  the  fact  that  the  holding  is  "of"  and  in 
subordination  to  another,  as  when  we  speak  of  "the  relation  of 
tenancy,"  and  sometimes  it  refers  more  particularly  to  the  inter- 
cut of  the  tenant,  as  when  we  speak  of  a  tenancy  "in  fee  simple," 
"for  life,"  or  "for  years." 

§  3.    The  possessory  rights  of  the  tenant. 

a.  The  tenant  has  the  possession.  As  above  indicated,  one 
who  is  the  tenant  of  land  under  another  has  the  possession  of 
the  land,  unless  he  has  divested  himself  of  the  po.ssession  by 
creating  a  subtenancy,  in  which  case,  applying  the  same  rule,  the 
subtenant  has  the  possession.  ^^ 

Possession  involves  not  only  the  exercise  of  acts  of  ownership 
over  the  land  but  also  the  exclusion  of  the  exercise  of  such  acts 
by  others.'^  That  is,  possession  is  necessarily  exclusive,  the 
only  case  in  which  two  or  more  persons  can  at  the  same  time  be 
in  possession  of  one  piece  of  land  being  when  they  are  concurrent 
owners,  that  is,  cotenants,  and  in  such  case  there  are  not  two 
separate  possessions  but  rather  a  single  possession,  that  is,  as 

18  See  post,  §  151.  and  not  of  the  tenant."     This  must 

14  In   Gray   v.  Kerr  Lanrl   Co.    (N.  be  a  mistake.     The  opinion  refers  to 

D.)  113  N.  W.  1034.  the  official  sylla-  the    lessee's    possession    under    the 

bus  says  that  "land  which  is  farmed  lease. 

by  a  tenant  under  a  lease  from  the  «  Lightwood,  Possession  of  Land, 

owner  is  in  possession  of  the  owner  14;  Pollock  &  Wright,  Possession,  21 
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stated  by  Blaekstone,  a  "unity  of  possession."  ^^  Since  then 
possession  is  necessarily  exclusive,  statements  that  the  tenant  has 
possession  and  that  he  has  "exclusive"  possession  may  be 
regarded  as  equivalent.  ^'^ 

Since  the  tenant  has  the  possession  and  the  right  of  possession, 
he  and  he  alone  may  maintain  trespass  or  its  statutory  equivalent 
on  account  of  an  unauthorized  entry  on  the  land,  or  ejectment 
against  one  wrongfully  excluding  him  from  possession,  is 

b.  Entry  by  landlord  during  tenancy— (1)  Is  ordinarily 
tortious.  The  principle  that  the  tenant  has  the  possession  of  the 
land  applies  as  against  his  landlord  as  well  as  against  third  per- 
sons, and  consequently  an  unauthorized  entry  by  the  landlord 
renders  the  latter  liable  to  an  action  of  trespass  quare  clausum 
f regit,  or  its  statutory  equivalent.!^  There  is  no  presumption 
of  an  express  authority  in  the  landlord  to  enter,  20  and  the  law 
gives  him  authority  to  enter  for  certain  exceptional  purposes 
only.  21 

16  2  Blackst.  Comm.  180,  191.  to  enter.     Ebersol  v.  Trainor,  81  111. 

17  See  Roads  v.  Trumpington,  L.  App.  645.  In  this  case  it  was  de- 
R.  6  Q.  B.  56;  Lightbody  v.  Truel-  cided  that  such  person,  after  plac- 
sen,  39  Minn.  310,  40  N.  W.  67;  Lin-  ing  obstructions  on  tlie  leased  prem- 
denbower  v.  Bentley,  86  Mo.  515;  ises,  could  not  hold  the  landlord 
State  V.  Page,  1  Speer  Law  (S.  C.)  liable  for  removing  them  on  the 
408,  40  Am.  Dec.  608;  Pittsburgh,  C.  ground  that  he  had  no  right  to  enter 
&   St.   L.   R.   Co.  V.  Thornburgh,   98  for  the  purpose. 

Ind.  201;   Central  Mills  Co.  v.  Hart,  The     landlord     cannot    ordinarily 

124  Mass.  123;   Neal  v.  Brandon,  70  bring    trespass    against    his    tenant, 

Ark.  79,  66  S.  W.  200.  the   possession   being   in   the   latter. 

IS  See  post,  chapter  XXXIII.  Rogers  v.  Brooks,  99  Ala.  31,  11  So. 

19  Schwartz  v.  McQuaid,  214  111.  357,  753.     The  rule  is  different,  however, 

73  N.  E.  582,  105  Am.  St.  Rep.  112;  in  the  case  of  a  tenancy  at  will  in 

Dickinson    v.    Goodspeed,    €2    Mass.  case  the  tenant  commits  waste.     See 

(8  Cush.)   119;   Rees  v.  Baker,  4  G.  post,  §  109  b  (1),  note  759. 

Greene  (Iowa)  461;  Bryant  v.  Spar-  20  Northern  Trust   Co.    v.   Palmer, 

row,   62  Me.   546;   Teagarden  v.   Mc-  171  111.  383,  49  N.  E.  553.     But  see 

Laughlin,  86  Ind.  476,  44  Am.  Rep.  Smith  v.  Kerr,  108  N.  Y.  31,  15  N.  E. 

332;    Haywood   v.   Rogers,   73  N.   C.  70,  2  Am.  St.  Rep.  362,  to  the  effect 

320;    Barneycastle  v.  Walker,  92  N.  that  mere   failure  by  the  tenant  to 

C.  198;  McGee  v.  Gibson,  41  Ky.  (2B.  object  to  the  landlord'is  entry  to  re- 

Mon.)    353;    Williams  v.    Cleaver,    4  build  involves  the  grant  of  a  license 

Houst.  (Del.)   453;   State  v.  De  Bail-  to    do   so.     The   text    book   cited    in 

Ion,  113  La.  572,  37  So.  481.  this  latter  case  does  not  appear  to 

But    a    third    person    cannot    as-  sustain  the  statement, 

sert  that  the  landlord  had  no  right  21  See  post,  §  3  b  (2). 
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The  mere  entry  of  the  landlord  on  the  premises,  not  resulting 
in  injury  to  tlie  tenant,  can  make  him  liable  in  nominal  damajjcs 
only .2-  ]f,  however,  the  unauthorized  entry  is  accompanied  by 
acts  of  violence  or  oppression  directed  against  the  tenant  or 
his  property,  or  if  it  results  in  substantial  interference  with  his 
enjoyment,  he  -will  be  entitled  to  recover  substantial  damages. 
Accordingly,  the  tenant  has  been  regarded  as  entitled  to  sub- 
stantial damages  when  the  landlord  removed  fences  upon  the 
lands,  23  when  the  landlord  removed  the  roof  from  the  residence 
on  the  land,  exposing  the  tenant  to  the  elements  and  ultimately 
causing  the  loss  of  an  eye,^^  and  likcAvise  when  the  landlord 
'entered  and  by  threats  prevented  the  tenant's  employees  from 
cutting  timber  in  accordance  with  the  terms  of  the  lease.  ^5 
The  landlord  has  been  held  liable  for  the  diminution  in  the  profits 
of  the  tenant's  business  caused  by  the  unauthorized  making  of 
repairs  by  the  formcr,^^  and  for  a  trespass  caused  by  animals 
belonging  to  him.  -~  He  has  been  made  liable  in  punitive  dam- 
ages for  breaking  open  an  out  house  on  the  premises  in  order  to 
get  his  goods,  ^s 

The  landlord  having  no  right  himself  to  enter  on  the  premises, 
he  can  obviously  give  a  third  person  no  right  to  do  so.  ^9 

Not  only  may  the  tenant  maintain  an  action  of  trespass  against 
the  landlord  in  case  of  an  unauthorized  entry  by  the  latter,  but 
he  may,  if  excluded  from  the  possession  by  the  landlord,  main- 
tain ejectment  against  him  as  he  could  against  a  third  person  in 

~-  So  it  has  been  decided  that  the  25  Crane   v.    Patton,    57   Ark.    340, 

landlord  is  liable  in  nominal   dam-  21  S.  W.  466. 

ages  only  if  he  enters  after  the  ten-  2c  Goebel  v.  Hough,  26  Minn.  252, 

ant  has  removed  from  the  premises  2  N.  W.  847. 

with  all  his  property.     Shannon  v.  2-  Front  v.  Hardin,  56  Ind.  165,  26 

Burr,  1  Hilt.    (N.  Y.)    39.     And  see  Am.   Rep.   18. 

Reeder  v.  Purdy,  41  111.  279.  og  shores  v.  Brooks,  81  Ga.  468,  8 

Abrams  v.  Watson,  59  Ala.  524.  g   j,   ^39,  12  Am.  St.  Rep.  332. 


23  Northern  Trust  Co.   v.   Palmer, 


That  the   landlord   cannot   enter  to 

remove   the    fence,   and   that   he   is 

„       ,-  ui  A        ^u       i.,.oi    1^1  I"-  383,  49  N.  E.  553;  Darling  v. 

criminally    liable    under    the    local  ^ 

statute   for   doing   so.   see   State   v.  Kelly,  113  Mass.  29;  Brown  v.  Powell. 

Piper   89  N   C.  551.  ^^  ^^-  ^^^'   Crowell  v.  New  Orleans 

J*  Hatchell  v.  Kimbrough,  49  N.  C.  &  N.  E.  R.  Co.,  61  Miss.  631. 
163. 
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like  ease,  ^o  unless  lie  has  made  a  sublease,  thereby  putting  the 
right  of  possession  in  another.  ^^ 

(2)  Is  permissible  for  certain  purposes.  The  landlord  is  rec- 
ognized as  having,  apart  from  any  stipulation,  a  right  of  entry 
on  the  land  while  in  the  tenant's  possession  for  certain  limited 
purposes.  He  has  the  right  to  enter  to  demand  payment  of 
rent  3^^  or  to  levy  a  distress.^^**  It  has  also  been  said  that  he 
may  enter  to  "view  waste,"  that  is,  to  determine  whether  waste 
has  been  committed,  provided  at  least  that  this  does  not  involve 
the  breaking  of  windows  or  doors,3i<=  or  to  post  a  notice  of  non- 
liability under  the  mechanics'  lien  law.  ^2  He  may,  no  doubt, 
enter,  without  being  guilty  of  trespass,  for  the  purpose  of  comply- 
ing with  police  and  sanitary  orders  and  regulations,  ^3  and  he 

30  Tennessee  &  C.  R.  Co.  v.  East  paration,"  that  is,  the  state  of  repair, 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  "which  was  conceded."  In  Y.  B.  21 
Rep.  475;  Olendorf  v.  Cook,  1  Lans.  Hen.  7,  13,  there  is  a  dictum  by 
(N.  Y.)  37;  Kams  v.  Tanner,  66  Pa.  ^^^^'  ^■'  t^^t  the  reversioner  can 
297-  Feret  v  Hill  15  C  B.  207.  ^^^er  to  see  if  the  tenant  has  done 
And  he  may  recover  mesne  profits."  ^^^^^-  These  cases  appear  in  Brooke's 
Holmes  v.  Davis,  19  N.  Y.  488.  Abridgment,  Trespass,  pi.  16,  pi.  91, 

T^.    ,,,,„„  ,.        „rtn     pl.    208.      In    Bagshaw    v.    Gaward, 

31  Austin  v.  Kimball,  167  Mass.  300,    !1  ,    „^        ^  ^.     %  .      ,  ^ 

Yel.  96,  and  Six  Carpenters    Case,  8 

Coke,  146,  there  is  a  dictum  to  this 

3ia  Proud  V.  Hollii?,  1  Barn.  &  C.  8.    ^„     ,   .     ^,  .  ^u      ^  ^ 

effect  in  the  course  of  the  statement 

In  State  v.  For?ythe,  89  Mo.  667,  ^j^^^  ^^^  ^^^  ^^^^^^  ^^  authority  of 
1  S.  W.  834,  it  is  decided  that  a  j^^  ^^^  ^^^^^  ^^^  authority,  be- 
landlord  whose  rent  is  payable  in  ^^^^  ^  trespasser  ab  initio.  In 
part  of  the  crop  may  go  on  the  prem-  Anderson  v.  Dickie,  26  How.  Pr.  (N. 
ises  and  "requesf  a  division  of  the  y.)  105.  there  is  a  dictum  that  the 
crop.  In  Smith  v.  Caldwell,  78  Ark.  landlord  may  enter  to  prevent  waste 
333,  95  S.  W.  467,  it  is  decided  that  ^^^  ..^^  ^^^^  ^.^^^^^  ^^^^  ^^^^.^.^.^ 
the  landlord  may  go  on  the  premises  f^j.  i^^ving  an  exposed  opening  in 
to  collect  the  rent  and  threaten  to  ^^^  highway " 
attach  the  crop.  3,  congdon   v.    Cook,   55    Minn.   1, 

31b  See  post,  chapter  XXXII.  55   j^    -^    253. 

3ic  In  Y.  B.  11  Hen.  4,  75  b,  it  is  33  So  he  may  enter  to  repair  plumb- 
decided  by  three  judges  against  one  ing  in  compliance  with  an  order 
that  an  entry  for  this  cause  is  justi-  of  the  board  of  health  (Dexter  v. 
fiable.  Thirning,  the  dissenting  King  28  N.  Y.  St.  Rep.  750,  8  N.  Y. 
judge,  opposes  this  view  on  the  Supp.  489)  or  to  repair  the  building 
ground  that  it  would  enable  the  re-  in  compliance  with  an  order  of  the 
versioner  to  keep  entering  constant-  building  department.  White  v.  Thur- 
ly.  In  Y.  B.  9  Hen.  6,  29  b,  there  ber,  55  Hun,  447,  8  N.  Y.  Supp.  661; 
is  a  dictum  by  Babington,  J.,  that  Campbell  v.  Porter,  46  App.  Div.  628, 
a  reversioner  can  enter  to  view  "re-    61  N.  Y.  Supp.  712. 
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will  generally  be  exempt  from  liability  for  acts  required  by  the 
state  or  municipal  authorities.-'^ 

Apart  from  stipulation,  the  landlord  has,  by  occasional  deci- 
sions, no  right  to  enter  on  the  promises  to  make  repairs,'^  and 
an  injunction  has  issued  to  restrain  a  subh'ssor  from  entering  on 
the  sublessee  for  that  purpose,  although  there  was  in  the  head 
lease  a  provision  for  forfeiture  in  -case  of  failure  to  repair.  "^     On 
the  other  hand  it  has  been  said  that  a  landb)rd  has  the  right, 
without  subjecting  himself  to  liability  as  a  trespasser,  to  make 
repairs  necessary  to  put  the  premises  in  the  condition  in  which 
they  were  at  the  time  of  the  lease,  and  to  remedy  defects  amount- 
ing to   a   nuisance.^"^     And   in   one    case    an    injunction   at   the 
suit  of  the  tenant  to  restrain  the  landlord  from  taking  down  the 
unsafe  walls  of  a  building  for  the  purpose  of  reconstructiug  it 
was  refused,  ^s     Occasionally,   the    statute   authorizes   an   entry 
for  this  purpose.  39     There  is  a  recent  decision  that  the  owner 
of  an  office  building  may  place  a  "to  let"  sign  upon  the  inside 
of  the  window  of  an  office  which  he  has  leased  to  another  upon 
the  latter 's  indication  of  an  intention  to  remove  without  giving 
a  notice  of  the  stipulated  length,  ^o     The  placing  of  such  a  sign 
evidently  involves  an  entry  upon  the  premises  for  the  purpose 
of  placing  it  there,  and  a  different  view  might  be  taken  as  to  the 
rights  of  the  landlord  upon  a  lease  of  premises  of  a  different 
character. 

At  common  law  the  landlord  of  a  tenant  at  will  has  the  right 
to  enter  on  the  premises  for  the  purpose  of  terminating  the 
tenancy,  ^^  but  if  he  commits  wrongful  acts  after  so  entering,  he 

34  Dnnn  v.  Mellon,  147  Pa.  11,  23  he  may  enter  to  make  repairs  in 
Atl.  210,  30  Am.  St.  Rep.  706;  Mark-    Reeder  v.  Purdy,  41  111.  279. 

ham  V.  David  Stevenson  Brew.  Co.,  38  Dawson  v.  Brouse,  Wils.   (lud.) 

51  App.  Div.  4C3,  C4  N.  Y.  Supp.  617.  441. 

And  see,  post,  §  186  c.  so  See  Merrick's  Rev.  Civ.  Code,  La. 

35  Barker  v.  Barker,  3  Car.  &  P.  art.  27C0;  Bonneca::e  v.  Beer,  37  La. 
557;  Gulliver  v.  Fowler,  64  Conn.  556,  Ann.  531.  And  a  statutory  requirement 
30  Atl.  852  (dictum);  Goebel  v.  that  the  landlord  make  repairs  has 
Hough,  26  Minn.  252,  2  N.  W.  847;  been  regarded  as  authorizing  him  to 
Smith  T.  Kerr,  108  N.  Y.  31,  15  N.  enter  to  make  them.  Dwyer  v.  Car- 
E.  70,  2  Am.  St.  Rep.  362.  roll,  86  Cal.  298,  24  Pac.  1015. 

scstocker  v.  Planet  Bldg.  Soc,  27  lo  Whipple    v.    Gorsuch,    82    Ark. 

Wkly.  Rep.  877.  252,  101  S.  W.  735,  10  L.  R.  A.    (N. 

37  Kaufman   v.    Clark,   7    D.    C.    1.  S.)    1133. 

There  is  a  dictum  to  the  effect  that  -ti  See  post,  §  13  b  (1). 
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becomes  a  trespasser  ah  initio.'^"  Under  the  statutes  requiring  a 
notice  to  terminate  a  tenancy  at  will,''^  the  landlord  has  no 
right  to  enter  on  the  premises,  and  he  may  consequently  be  made 
liable  in  trespass  quare  clausum  frcgit  if  he  does  so  enter.'*^ 

In  case  the  lease  contains  an  exception  of  part  of  the  land  or 
of  what  is  in  law  regarded  as  a  part  thereof,  the  possession  of 
such  part  is  in  the  lessor.  Consequently^,  in  case  trees  and 
minerals  are  excepted  in  the  lease,  the  tenant  is  liable  to  the 
landlord  in  trespass  if  he  fells  or  lops  the  trees,^^  or  presumably 
if  he  removes  the  minerals,  and  the  landlord  has  in  such  case  a 
right  of  entry  upon  the  land  so  far  as  may  be  necessary  for  the 
utilization  of  the  thing  excepted.  ^^ 

When  the  law  gives  the  landlord  authority  to  enter  for  a 
particular  purpose,  as,  for  instance,  to  distrain,  he  becomes  a 
trespasser  db  initio  if  he  abuses  such  an  authority .^'^ 

The  landlord  may  have,  by  reason  of  statute  or  express  stipu- 
lation and  occasionally  by  the  common  law,  the  right  to  enter 
and  take  possession  of  the  premises  for  some  default  on  the 
part  of  the  tenant,'*^  and  he  has  the  right  to  re-enter  upon  the 
termination  of  the  tenant's  leasehold  interest,  and  this,  by  the 
weight  of  authority,  even  though  the  tenant  makes  resistance 
thereto.  ^^ 

Upon  the  question  whether,  on  the  tenant's  abandonment  of 
the  premises  before  the  expiration  of  his  leasehold  interest,  the 
landlord  may  enter  without  thereby  subjecting  himself  to  lia- 
bility as  a  trespasser,  the  decisions  are  not  entirely  clear.     The 

42  Faulkner    v.    Alderson,    Gilmer  v.  Watson,  93  Mo.  107,  5  S.  W.  605. 
(Va.)    221;    Moore  v.   Boyd,   24   Me.        i~  Six    Carpenters'    Case,    8    Colve, 
242.  146,   1    Smitli's    Leading  Cases,   143, 

43  See  post,  §  194  b.  and  notes;  Brown  v.  Stackhouse,  155 

44  Cunningham  v.  Holton,  55  Me.  Pa.  582,  26  Atl.  669,  35  Am.  St.  Rep. 
33;    Marden    v.    Jordan,    65    Me.    9;  908. 

Dickinson    v.    Goodspeed,    62    Mass.  In   England,    it   being  found   that 

(8  Cush.)  119.    See  Elliott  v.  State,  this  doctrine  bore  severely  upon  land- 

39  Tex.  Cr.  App.  242,  45  S.  W.  711.  lords  making  distresses,  it  was  pro- 

45  1  Wms.  Saund.  321,  note  (5)  to  vided  by  11  Geo.  2,  c.  19,  §  19  that 
Pomfret  v.  Ricroft,  citing  Ashmead  any  irregularity  or  unlawful  act  by 
V.  Ranger,  1  Ld.  Raym.  551.  the     person     distraining    shall     not 

46Liford's  Case,  11  Coke,  48  b;  Fos-    make  him  a  trespasser  ah  initio. 
ter  V.  Spooner,  Cro.  Eliz.  17;  Heydon        48  See  post,  chapter  XIX. 
V.  Smith's  Case,  Godb.  172;  Wardell       49  See  post,  §  216. 
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fact  that  in  England  there  is  a  statute  providing'  a  special  pro- 
ceeding for  the  recovery  of  possession  of  the  premises,  when  one- 
half  year's  rent  is  in  arrcar,  if  deserted  by  the  tenant  and  left 
uncultivated  or  unoccupied  so  as  no  sufficient  distress  can  be  had 
to  countervail  the  arrears  of  rent,  '^^  may  be  regarded  as  tending 
to  show  that  at  common  law  the  landlord  has  no  right  to  enter 
on  the  abandoned  promises  without  such  proceeding.  In  this 
country  there  are  at  least  two  decisions  to  the  effect  that  the 
landlord  is  a  trespasser  if  he  enters  before  the  end  of  the  term, 
though  the  tenant  has  abandoned  the  premises.  ^'^  On  the  other 
hand  there  are  occasional  decisions  that  the  landlord  has  the 
right  in  such  a  case  to  enter  upon  the  premises  for  the  purpose 
of  caring  for  them,  ^2  and  a  few  decisions  according  to  wnich  the 
tenant's  abandonment  gives  the  landlord  the  right  to  resume 
possession  of  the  premises  as  if  the  lease  had  never  been  made.  ^^ 
The  fact  that  the  tenant  temporarily  withdraws  from  the  occupa- 
tion of  the  premises  gives  the  landlord,  however,  no  right  to 
enter  thereon.  '^*  The  question  which  ordinarily  arises  upon  an 
abandonment  of  the  premises  by  the  tenant  is  not  whether  the 
landlord  may  re-enter  and  resume  control,  but  w^hether  such 
resumption  of  control  is  sufficient  to  show  an  acceptance  of  the 
tender  of  possession  inferable  from  the  abandonment,  so  as  to 

50  11  Geo.  2,  c.  19,  §  16.  to  return.     In  Lennen  v.  Lennen,  87 

51  Brown  v.  Kite,  2  Tenn.  (2  Ind.  130,  it  is  said  that  if  the  owner 
Overt.)  233;  Shannon  V.  Burr,  1  Hilt,  could  not  enter  upon  its  abandon- 
<^N  Y  ■)  39  ment  by  the  tenant,  "an  owner  of 
^  52  State  V.  McClay,  1  Har.  (Del.)  valuable  property  might  be  compelled 
,.„„  .r,.  r.  ^n  T5  ooc  to  Stand  by  and  see  his  property  go 
520;  Pier  v.  Carr,  69  Pa.  326.  .      /                                   „        i.^ 

to    ruin   for   want   of   some   one   to 
53  Wheat  V.  Watson,  57  Ala.  581;    

occupy  and  care  for  it. 
Packer  v.  Cockayne.  3  G.  Greene  ^^^  delivery  of  the  key  by  the 
(Iowa)  111;  Kiplinger  v.  Green,  61  tenant  to  the  landlord  that  the  lat- 
Mich.  340,  28  N.  W  121,  1  Am.  St.  ^.gj.  jQ^y  enter  for  a  particular  pur- 
Rep.  582;  Zigler  v.  McClellan,  15  Or.  pogg  (joes  not  involve  a  relinquish- 
499,  16  Pac.  179  (semble) ;  Ebersol  v.  ment  of  possession  by  the  tenant. 
Trainor,  81  111.  App.  645  (dictum).  Schwartz  v.  McQuaid,  214  111.  357,  73 

In  Haller  v.   Squire,  91   Iowa,  10,  N.  E   582,  105  Am.  St.  Rep.  112. 

58  N.  W.  921;   Torrans  v.  Stricklin,  54  Schwartz    v.    McQuaid,    214    111- 

52  N.  C.  (7  Jones  Law)   50,  it  is  de-  357,  73  N.  E.  582,  105  Am.  St.  Rep. 

cided  that  after  such  resumption  of  112;  Larkins  v.  Avery,  23  Conn.  304; 

control  of  the  premises  by  the  land-  Hough  v.  Brown,  104  Mich.  109,  62 

lord  the  tenant  cannot  assert  a  right  N.  W.   143;    McKinney  v.  Reader,  7 
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effect  a  surrender,  relieving  the  tenant  from  liability  under  his 
lease.  This  matter  is  discussed  in  a  subsequent  part  of  this 
work.^^ 

In  one  state  it  has  been  decided  that  the  fact  that  the 
rent  is  to  be  paid  in  a  share  of  the  crop  does  not  entitle  the  land- 
lord to  enter  to  take  it,^°  but  that  if  the  title  to  the  crop  is,  by- 
express  stipulation,  to  remain  in  the  landlord  until  the  rent  is 
paid,  he  may  enter  to  save  the  crop  if  this  is  reasonably  neces- 
sary .^■''  In  another  state,  a  right  in  the  landlord  to  take  his 
share  of  the  crop  has  been  recognized.^^  It  seems  clear  that  if 
by  express  stipulation  he  is  to  have  a  share  of  the  crop  as  stand- 
ing on  the  ground,  he  may  enter  for  the  purpose  of  harvesting 
it,  ^^  and  that  the  landlord  may  go  on  the  premises  for  the  pur- 
pose of  demanding  his  share  of  the  crop  seems  unquestionable.  ^"^ 

(3)  Under  express  stipulations.  Not  infrequently  by  an 
express  stipulation  the  landlord  is  given  the  right  to  enter  upon 
the  tenant's  possession  for  a  particular  purpose.  In  such,  a  case 
the  landlord  himself  is  merely  a  licensee  as  regards  his  right 
to  enter  during  the  tenancy,  and  the  tenant  has  the  exclusive 
possession  to  the  same  extent  as  any  owner  of  land  who  has 
granted  a  license  to  another,  ^^     Such  would  seem  to  be  the  case 

Watts  (Pa.)   123;  Chancey  v.  Smith,  as  in  Winter  v.  Stevens,  91  Mass.  (9 

25  W.  Va.  404,  52  Am.  Rep.  217.  Allen)    526,  it  is  held  that  one  who 

55  See  post,  §  190  c.  built  on  another's  land  by  permis- 

56  Wadley  v.  Williams,  75  Ga.  272.  gjon,  and  with  whom  the  owner 
This  is,  in  Woodruff  v.  Adams,  5  boarded,  was  tenant  at  will.  The 
Blackf.  (Ind.)  317,  35  Am.  St.  Rep.  owner  was,  it  seems,  to  be  regarded 
122,  asserted  to  be  the  case  if  the  g^g  g^  mere  licensee,  with  the  exclusive 
landlord's  portion  of  the  crop  was  possession  in  the  tenant.  And  the 
to  be  delivered  to  him  by  the  tenant  lessor,  reserving  the  right  to  go  on 
off  the  demised  premises.  certain  fields  to  harvest  the  grain, 

57  Riddle  V.  Hodge,  83  Ga.  173,  9  jg  ^  licensee  merely,  the  possession 
S.  E.  786.  being  in  the  lessee.     Stebbins  v.  Dem- 

5s  Kamerick  v.  Castleman,  23  Mo.  orest,  138  Mich.  297,  101  N.  W.  528. 

^PP-  481.  In  Leavitt  v.  Leavitt,  47  N.  W.  329, 

59  See  Woodruff  v.  Adams,  5  where  by  agreement  the  remainder- 
Blackf.  (Ind.)  317,  35  Am.  St.  Rep.  man  took  up  his  residence  on  the 
■^^22.  property   with   the   life   tenant   and 

60  State  v.  Forsythe,  89  Mo.  667,  carried  on  the  necessary  farming 
1  S.  W.  834.     Ante,  note  31  a.  operations  and  he  was  regarded  as 

61  See  Pollock  &  Wright,  Posses-  a  tenant  at  will,  the  life  tenant  might 
sion,  80,  and  post,  §  7  a.     So  where,  be    regarded    as     on    the    premises 
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when  the  landlord  is  allowed  to  enter  for  the  purpose  or  inspect- 
ing the  premises,  **'-  and  when  the  landlord  is  given  the  right 
to  enter  to  make  necessary  repairs,  as  is  frequently  done. 

A  covenant  by  the  landlord  to  make  repairs  has  been  held 
to  involve  a  stipulation  allowing  hira  to  enter  for  this  purpose,  ®^ 
and  the  same  effect  has  been  given  to  a  provision  that  rent  shall 
not  be  paid  so  long  as  the  premises  are  out  of  repair.*^*  Such  a 
grant  of  the  right  to  enter  to  make  repairs  exempts  the  landlord 
from  any  liability  for  injury  to  the  tenant,  as  by  interruption 
of  his  business,  caused  by  the  reasonable  exercise  of  the  right,'''' 
but  it  does  not  exempt  him  from  liability  for  acts,  not  necessarily 
involved  in  the  repairs  so  allowed,  done  by  him  after  entry,  ^'^ 
or  from  liability  for  injury  to  the  tenant  caused  by  unreasonable 
delay  in  prosecuting  the  repairs.  ^"^ 

The  fact  that  the  landlord  is,  by  statute  or  by  express  stipula- 
tion, given  the  right  to  enter  to  make  repairs  gives  him  no  right 
to  make  alterations,^^  and  a  foriiori  no  such  right  exists  in  the 
absence  of  any  authority  to  make  repairs.  ^^ 

The  license  to  enter  to  make  repairs  need  not  be  contained  in 
the  instrument  of  lease  but  may  be  given  at  any  time,  and  may 

merely  as  licensee  under  the  tenant  lord  to  enter  to  make  such  repairs 

at  will.  and  alterations  as  shall  be  necessarj', 

62  See  Roads  v.  Overseers  of  Trun-  or  as  he  may  consider  important,  for 
pington,  L.  R.  6  Q.  B.  56.  the  preservation  or  improvement  of 

63  Saner  v.  Bilton,  7  Ch.  Div-.  815;  the  premises,  does  not  authorize  the 
Kellenberger  v.  Foresman,  13  Ind.  erection  by  him  of  two  extra  stories 
475;  Schutz  v.  Corn,  5  N.  Y.  St.  Rep.  on  the  building  for  his  own  use. 
19,  24  Wkly.  Dig.  498;  Macnair  v.  Kessler  v.  Schafer,  20  Misc.  645,  46 
Ames   (R.  I.)   68  Atl.  950'.  N.  Y.   Supp.  1076.     And  a  statutory 

6*  Smith   V.   McLean,  123   111.   210,  right  to  make  repairs  on  a  building 
14  N.  E.  50.  intended    for  the  occupation   of  hu- 
es Turner    v.    McCarthy,    4    E.    D.  man  beings  so  as  to  render  it  ten- 
Smith   (N.  Y.)   247;   Kellenberger  v.  antable  does  not  authorize  an  entry 
Foresman,   13   Ind.  475.  to  make  alterations.     Dwyer  v.  Car- 

C6  Button  V.  Holden,  4  Wend.    (N.  roll,  86  Cal.  298,  24  Pac.  1015. 
Y.)    643;    White  v.  Mealio,  63  N.  Y.        co  Hawthorne    v.    Siegel,    88    Cal. 

609.  159,  25   Pac.    1111,   22   Am.   St.  Rep. 

C7  White  V.  Mealio,   63  N.  Y.  609;  291;     Brande    v.    Grace,     154    Mass. 

Ferguson    v.    Troop.    17    Can.    Sup.  210,  31  N.  E.  633;  Fargis  v.  Walton. 

Ct.   527;    Smith  v.  McLean,   123   111.  107  N.  Y.  398.  14  N.  E.  303.     Compare 

210,  14  N.  E.  50.  Townsend  v.  Boyd,   217  Pa.  386,  66 

88  So    a    permission   tx)    the    land-  Atl.  1099. 
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be  evidenced  by  conduct  as  well  as  by  express  language.  ''^  Such 
a  license  to  enter  to  make  repairs,  given  by  the  tenant  after 
the  lease,  may,  it  has  been  decided,  be  revoked  before  the  actual 
commencement  of  the  work.  '^^ 

A  right  in  the  landlord  to  enter  for  a  particular  purpose  has 
been  enforced  by  injunction  Avhen  his  exclusion  by  the  tenant 
was  calculated  to  cause  him  irreparable  injury.  ^^ 

§  4.    The  tenant's  possession  is  not  adverse  to  the  landlord. 

The  possession  of  a  tenant  under  a  lease  is  not  adverse  to  the 
landlord  so  as  to  give  the  tenant  title  to  the  land  by  the  con- 
tinuance of  the  possession  for  the  statutory  period  of  limita- 
tion. '^3  This  is  merely  one  application  of  the  principle  which 
extends  to  persons  in  other  relations,  that  possession  for  the 

70  See  Ferguson  v.  Troop,  17  Can.  2057,  72  S.  W.  822;  McGinnis  v.  Por- 
Sup.  Ct.  527;  Smith  v.  Kerr,  108  N.  ter,  20  Pa.  SO;  McCutchen  v.  Mc- 
Y.  31,  15  N.  E.  70,  2  Am.  St.  Rep.  Cutchen,  77  S.  C.  129,  57  S.  E.  678, 
362.  12  L.  R.  A.  (N.  S.)  1140;  Lea's  Lessee 

71  Fargis  v.  Walton,  107  N.  Y.  v.  Netherton,  17  Tenn.  (9  Yerg.)  315; 
398,  14  N.  E.  303.  Balles  v.  Dolch  (Tex.  Civ.  App.)    60 

72  state  Bank  v.  Rohren,  55  Neb.  S.  W.  267;  New  York  &  T.  Land  Co. 
223,  75  N.  W.  543.  Compare  Carlson  v.  Dooley,  33  Tex.  Civ.  App.  636,  77 
V.  Koernet,  225  111.  15,  SO  N.  E.  562.  S.  \Y.  1030;   Pulford  v.  Whicher,  76 

73  Dickinson  v.  Arkansas  City  Imp.  Wis.  555,  45  N.  W.  418. 

Co.,  77  Ark.  570,  92  S.  W.  21;  Von  But  in  Brown  v.  Issaquena  County 
Glahn  v.  Brennan,  81  Cal.  261,  22  Sup'rs,  54  Miss.  230;  Jones  v.  Madison 
Pac.  596;  Catlin  v.  Decker,  38  Conn.  County,  72  Miss.  777,  18  So.  87,  it  is 
262;  McMullin  v.  Erwin,  58  Ga.  427;  held  that  if  one  enters  under  a  lease 
Vanduyn  v.  Hepner,  45  Ind.  589;  of  school  lands  for  ninety-nine  years, 
Whiting  V.  Edmunds,  94  N.  Y.  309;  although  the  lease  is  void  for  non- 
Parish  Board  of  School  Directors  v.  compliance  with  statutory  require- 
Edringtpn,  40  La.  Ann.  633,  4  So.  ments,  he  may  show  that  he  has 
574,  1  L.  R.  A.  378;  Den  d.  Van  Blar-  held  possession  for  the  period  of 
com  V.  Kip,  26  N.  J.  Law  (2  Dutch.)  limitations,  and  that  consequently  he 
351;  Owen  v.  Village  of  Brookport,  is  entitled  to  the  land  for  the  bal- 
208  111.  35,  69  N.  E.  952;  Smalley  v.  ance  of  the  term.  It  would  seem 
Mitchell,  110  Mich.  650,  08  N.  W.  that,  since  he  entered  by  permission, 
978;  Pharis  v.  Jones,  122  Mo.  125,  26  he  was  a  tenant,  although  not  under 
S.  W.  1032;  Dixon  v.  Finnegan,  182  the  intended  lease,  and  that  conse- 
Mo.  Ill,  81  S.  W.  449;  Martin  v.  quently  limitations  would  not  run  in 
Martin  (Iowa)  94  N.  W.  493;  Slat-  his  favor.  Furthermore,  if  they  did 
tery  v.  Slattery,  120  Iowa,  717,  95  run,  he  would  it  seems,  acquire  in 
N.  W.  201;  Pittsburg,  C,  C.  &  St.  L.  effect  a  fee  simple  title.  The  acqui- 
R.   Co.   V.   Dodd,   24   Ky.   Law  Rep.  sition,  by  adverse  possession,  of  an 
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statutory  period  of  limitation  will  not  dt  loat  Iho  rij^ht  of  the 
original  owner  to  recover  the  land,  unless  the  possession  is 
hostile,  under  claim  of  rifrht,  and  of  such  character  as  to  exclude 
any  recognition  of  the  rijzhts  of  the  true  owTier.  The  relation 
of  tenancy  is  merely  one  of  several  relations  which  raise  a  pre- 
sumption that  the  person  in  possession  is  holding  not  under 
claim  of  right  but  in  subordination  to  and  in  recognition  of  the 
rights  of  the  other  party  to  the  relation.  This  principle  applies 
in  favor  of  the  landlord  as  well  when  the  tenant  is  wrongfully 
holding  over  after  the  end  of  the  term  as  when  he  is  rightfully 
holding  under  the  demise.  In  neither  case  does  his  continued 
possession  bar  recovery  by  the  landlord.'^ 

Though  the  possession  of  the  tenant  is  pi-ima  facie  in  subord- 
ination to  the  landlord's  rights,  it  may  become  adverse  to  the 
landlord  by  the  tenant's  open  repudiation  of  the  tenancy  and 
his  notification  to  the  landlord  to  that  effect.  ^^  There  are 
occasional  dicta,'^^  and  at  least  one  decision,^"  that  the   tenant 

estate  for  years,  is  not  recognized  by  Pearson,  61  Tex.  302 ;  Greeno  v.  Mun- 

the  cases,  nor  is  it  in  accord   with  son,  9  Vt.   37,  31  Am.  St.  Rep.  605; 

principle.  Sherman  v.  Champlain  Transp.  Co., 

'4  Gwynn  v.  Jones'  Lessee,  2  Gill  31  Vt.   162;    Emerick  v.  Tavener,  9 

&  J.  (Md.)  173;  Carson  V.  Broady,  56  Grat.    (Va.)    220,  58  Am.   Dec.   217;' 

Neb.   648,   77  N.  W.   80,   71   Am.   St.  Allen  v.    Paul,   24   Grat.    (Va.)    332; 

Rep.  691;   Day  v.  Cochran,  24  Miss.  Swann  v.  Young,  36  W.  Va.   57,  14 

261;    Holman    v.    Bonner,    63    Miss.  S.  E.  426. 

131;  Lyebrook  v.  Hall,  73  Miss.  509,  "Willison  v.  Watkins.  28  U.  S. 
19  So.  348;  Whaley  v.  Whaley,  1  (3  Pet.)  43;  Wells  v.  Sheerer,  78  Ala. 
Speer  Law  (S.  C.)  225,  40  Am.  Dec.  142;  Ponder  v.  Cheeves,  104  Ala.  307, 
594;  Jackson  v.  Cams,  20  Johns.  16  So.  145;  Catlin  v.  Decker,  38 
(N.  Y.)  301;  Miller  v.  Warren,  94  Conn.  262;  Morris  v.  Wheat.  11  App. 
App.  Div.  192.  87  N.  Y.  Supp.  1011;  D.  C.  201;  Rigg  v.  Cook,  9  111.  (4 
Id.,  182  N.  Y.  539,  75  N.  E.  1131;  Gilm.)  336,  46  Am.  Dec.  462;  Pat- 
Learned  V.  Tallmadge,  26  Barb.  (N.  terson  v.  Hansel,  67  Ky.  (4  Bush) 
Y.)  443;  Taylor  V.  Kelly,  56  N.  C.  (3  654;  South's  Heirs  v.  Marcum.  22 
Jones  Eq.)  240;  Schuylkill  &  D.  Ky.  Law  Rep.  641,  58  S.  W.  527; 
Imp.  &  R.  Co.  V.  McCreary,  58  Pa.  Meridian  Land  &  Industrial  Co.  v. 
304;  Bodkin  v.  Arnold,  45  W.  Va.  90,  Ball.  68  Miss.  135,  8  So.  316;  Green- 
30  S.  E.  154  (semble) ;  Ross  v.  Mc-  wood  v.  Moore,  79  Miss.  201,  3D  So. 
Manigal,  61  Neb.  90,  84  N.  W.  610;  609. 

Leport  V.  Todd,  32  N.  J.  Law,  124;        "<••  Millett  v.  Lagomarsino.  107  Cal. 

Nessley  v.  Ladd,  29  Or.  354,  45  Pae.  102,  40  Pac.  25;  Alderson  v.  Marshall, 

904;  Brandon  v.  Bannon,  38  Pa.  63;  7  Mont.  288,  16  Pac.  576. 
Duke  V.  Harper,  14  Tenn.  (6  Yerg.)        77  Dasher  v.  Ellis,  102  Ga.  830,  30 

280,  27  Am.  Dec.  462;   Flanagan  v.  S.  E.  544.     It  is  so  in  terms  decided 
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cannot  thus  render  his  holding  adverse  to  the  landlord  without 
relinquishing  possession  of  the  premises,  but  the  great  weight 
of  authority  is  otherwise.  The  repudiation  of  the  tenancy  must, 
it  is  said,  be  "clear,  positive,  and  continued, " '^s  and  the  land- 
lord is  not  affected  by  the  repudiation  of  the  tenancy  and 
assertion  of  an  adverse  holding,  unless  and  until  notice  thereof 
is  brought  home  to  him. '^^  ^  jja,s  been  asserted  that  "express" 
notice  to  the  landlord  is  necessary  for  this  purpose,^''  but  the 
cases  generally  are  to  the  affect  that  it  is  sufficient  that  he  has 
in  some  way  received  notice  of  the  tenant's  assertion  of  adverse 
title.  81 

As  elsewhere  stated,  the  fact  that  the  tenant  attorns  to  a  third 
person  does  not  of  itself  render  his  possession  adverse,^^  nor 
does  the  mere  act  of  the  tenant  in  taking  and  recording  a  convey- 
ance of  the  property  from  one  who  claims  adversely  to  the 
landlord  have  this  effect,^^  nor  is  the  possession  adverse  because 
rent  is  neither  demanded  nor  paid,  s^     Even  a  judgment  in  favor 

in  New  York  (Delancey  v.  Ganong,  9  Yerg.)  280,  27  Am.  Dec.  462;  Watson 

N.  Y.    [5   Seld.]    1;    Whiting  v.    Ed-  v.  Smith's  Lessee,  18  Tenn.  (10  Yerg.) 

munds,  94  N.  Y.  309;  Bedlow  v.  New  476;    Uddell    v.    Peak,    70    Tex.    547, 

York  Floating  Dry  Dock  Co.,  112  N.  7  S.  W.  786;    Stacy  v.  Bostwick,   48 

Y.  263,  19  N.  E.  800,  2  L.  R.  A.  629),  Vt.  192;  Allen  v.  Paul,  24  Grat.  (Va.) 

but     there     the     statute     itself     so  232;  Voss  v.  King,  33  W.  Va.  236,  10 

provides.     See  post...  note  86.  S.  E.  402. 

78  Morris  v.  Wheat,  11  App.  D.  C.  so  McGinnis  v.  Porter,  20  Pa.  80. 

201;  Rigg  V.  Cook,  9  111.  336,  46  Am.  si  Brandon  v.  Bannon,  38  Pa.  63; 

Dec.  462;  Willdns  v.  Pensacola  City  Wells  v.   Sheerer,  78  Ala.  142;   Mor- 

Co.,   36  Fla.    36,   18   So.   20;    Neff  v.  ton  v.  Lawson,  40  Ky.    (1  B.  Mon.) 

Ryman,  100  Va.   521,  42   S.   E.  314;  45;   Catlin  v.  Decker,  38  Conn.  262; 

Wessey  v.  Ladd,  29  Or.  354,  45  Pac.  Floyd  v.  Mintsey,   7  Rich.  Law    (S. 

904.  C.)    181;  Udell  v.  Peak,  70  Tex.  547, 

79Willison    V.   Watkins,    28    U.    S.  7  S.  W.  786;  Rensens  v.  Lawson,  91 

(3  Pet.)  43;  Wells  V.  Sheerer,  78  Ala.  Va.    226,    21    S.    E.    347;    Swann    v, 

142;  Holman  v.  Bonner,  63  Miss.  131;  Thayer,  36  W.  Va.  46,  14  S.  E.  423. 

Greenwood  v.  Moore,  79  Miss.  201,  30  Notice   to    a    third    person    is   not 

So.    609;     Campbell    v.    Shipley,    41  sufficient.     Trustees    of    Wadsworth- 

Md.  81;  Ross  v.  McManigal,  61  Neb.  ville  Poor  School    v.  M^etze,  4  Rich. 

90,  84  N.  E.  610;   Farrow's  Heirs  v.  Law    (S.  C.)   50;   Stacy  v.  Bostwick, 

Edmundson,  43  Ky.  (4  B.  Mon.)  605,  48  Vt.  192. 

41  Am,  Dec.  250;  McGinnis  v.  Porter,  82  See  post,  §  19  b   (1). 

20    Pa.    80;    Whaley    v.    Whaley,    1  83  Udell  v.  Peak,  70  Tex.  547,  7  S. 

Speer  Law  (S.  C.)  225,  40  Am.  Dec.  W.  786. 

594;    Duke  v    Harker,  14  Tenn.    (6  84  Campbell  v.  Shipley,  41  Md.  81; 

L.  and  Ten.  2. 
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of  the  landlord  against  the  tenant  for  the  possession  of  the  prem- 
ises does  not,  it  has  been  held,  render  the  subsequent  holding  by 
the  latter  adverse  to  the  former.  ^^ 

In  some  of  the  states  there  is  a  statutory  provision  that  the 
possession  of  the  tenant  shall  be  deemed  the  possession  of  the 
landlord  till  a  certain  time  has  elapsed  after  the  termination  of 
the  tenancy,  in  spite  of  any  assertion  by  the  tenant  of  an  adverse 
title.  80 

§  5.    The  tenant  is  not  the  landlord's  agent. 

The  fact  that  one  is  tenant  of  another  does  not  of  itself  create 
any  relation  of  agency  between  them,  so  as  to  impose  a  liability 
on  the  landlord  to  third  persons  by  reason  of  the  acts  or  declara- 
tions of  the  tenant.  Accordingly,  it  has  been  decided  that  a 
landlord  is  not  bound  by  the  false  statement  of  the  tenant  to 
an  intending  purchaser  that  he  holds  under  the  person  under- 
taking to  sell  the  property.  ^^  Nor  can  the  tenant  impose  a 
servitude  or  lien  on  the  premises  to  the  detriment  of  the  land- 
lord's reversionary  estate,  88  and,  as  will  appear  later,  a  landlord 
is  not  liable  for  injuries  to  third  persons  caused  by  the  acts  or 

Ehrman  v.  Mayer,  57  Md.  612;  Le-  quired  another  title  or  may  have 
port  v.  Todd,  32  N.  J.  T-aw,  124;  claimed  to  hold  adversely  to  his 
Whiting  V.  Edmunds,  94  N.  Y.  309;  landlord.  But  this  presumption 
Bradt  v.  Church,  110  N.  Y.  537,  18  shall  not  be  made  after  the  periods 
N.  E.  357.  heroin     limited."       The     California 

85  Church  v.  Wright,  4  App.  Div.  Statute  (Code  Civ.  Proc.  §  326)  is  the 
312  38  N  Y.  Supp.  701,  39  N.  Y.  same,  with  the  exception  that  "five" 
Sunn    989  ^^  substituted   for   twenty,  while  in 

f<GThe  New  York  Code  of  Civil  the  Wisconsin  statutes  (St.  1897, 
Procedure,§373.  provides  that  "where  §  4216)  "ten"  is  substituted  for 
the  relation  of  landlord  and  tenant   "twenty." 

shall  have  existed  between  any  per-  rt  Clarke  v.  Beck,  72  Ga.  127. 
sons,  the  possession  of  the  tenant  s«  Gentleman  v.  Soule,  32  111.  271. 
shall  be  deemed  the  possession  of  the  83  Am.  St.  Rep.  264;  Doda  v. 
landlord  until  the  expiration  of  Schmidt,  47  111.  App.  267;  Williams 
twenty  years  after  the  termination  v.  Vanderbilt,  145  111.  238.  34  N.  E. 
of  the  tenancy,  or,  where  there  has  476,  21  L.  R.  A.  489,  36  Am.  St.  Rep. 
been  no  written  lease,  until  the  ex-  486.  So  it  is  well  settled  that  the 
piration  of  twenty  years  after  the  tenant  cannot  subject  the  reversion 
la.st  payment  of  rent,  notwithstand-  to  a  mechanic's  lien.  See  20  Am.  & 
Ing   that  the   tenant   may   have   ac-   Eng.  Enc.  Law  (2  Ed.)  319. 
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neglect  of  the  tenant  with  reference  to  the  premises.^^  Nor  is  he 
liable  for  injuries  even  to  his  own  tenant  caused  by  the  acts  of 
persons  holding  other  premises  as  his  tenants  growing  out  of 
their  occupancy  of  such  premises.  ^'^  The  only  instances,  appar- 
ently, in  which  liability  has  been  imposed  on  the  landlord  for 
the  acts  of  the  tenant,  not  participated  in  or  authorized  by  him, 
have  occurred  under  the  rule  adopted  in  some  states  that  a  pub- 
lie  corporation,  such  as  a  railroad  company,  cannot,  by  leasing 
its  property,  relieve  itself  from  the  performance  of  its  public 
duties,  unless  the  legislative  authority  to  lease  expressly  so  pro- 
vides. ^^ 

§  6.    Trespasser  distinguished  from  tenant. 

The  distinction  between  a  trespasser  and  a  tenant  is  an  obvious 
one,  the  former  being  one  who  enters  on  another's  land  without 
either  permission  or  authority  in  law,  and  a  tenant  being  one 
who  enters  or  retains  possession  by  permission  as  expressed  by 
the  grant  to  him  of  an  estate  in  the  land.  ^2  The  unquestion- 
able fact  that  a  trespasser  is  not  a  tenant  of  the  rightful  owner 
has  been  most  frequently  referred  to  in  connection  with  actions 
for  use  and  occupation,  hereafter  discussed.^^ 

One  who  has  entered  as  a  trespasser  may  become  a  tenant  by 
recognizing  the  rights  of  another  in  the  land  and  in  effect  agree- 
ing to  hold  under  him.'^^  The  fact,  however,  that  a  trespasser, 
upon  a  demand  by  the  landowner  that  he  pay  a  certain  amount 

89  See  post,  §§  97,  101.     See  Bach-  Bldg.  Co.,  86  111.  App.  681,  and  post, 

ert  V.  Lehigh  Coal  &  Nav.  Co.,  208  §  98. 

Pa.   362,  57  Atl.  765.  si  See  Baldwin,  Railroad  Law,  460; 

The   fact  that   a   lease  was  made  44  L.  R.  A.  737,  note  to  Caruthers  v'. 

with    the    intention    that    the    land  Kansas  City,  Ft.  S.  &  M.  R.  Co. 

should  be  cleared,  and  subject  to  an  02  pico   v.    Phelan,   77   Cal.    86,    19 

agreement  that  the  landlord  should  Pac.  186;   Jackson  v.  Mowry,  30  Ga. 

receive  a  share  of  the   proceeds   of  143;    Krug    v.    Davis,    101    Ind.    75; 

the  land  when  cleared,  was  held  not  Martin  v.  Knapp,  57  Iowa,  336,  10  N. 

to  ma,ke  the  landlord  liable  for  in-  W.  721;   Petty  v.  Malier,  54  Ky.   (15 

.     .       ,  ,,      ,     ,,,   „„„o^ri  B.  Mon.)  591;  Center  Creek  Min.  Co. 

Junes  to  another  s  property   caused         „       , 

"*  ,  .  .^     X         .    •  V.  Frankenstein,  179  Mo.   564,  78  S. 

by  the  negligence  of  the  tenant   m 

■'^  W.  785;   Dixon  v.  Hern,  21  Nev.  65, 

burning  the  brush  wood.     Ferguson  34  p^^.  337;   Neppach  v.  Jordan.  15 

V.  Hubbell,  26  Hun    (N.  Y.)  250.  Qr.  308.  14  Pac.  353. 

80  Abrams  v.  Watson,  59  Ala.  524.       »3  See  post,  chapter  XXX. 
See  J.  B.  Sanborn  Co.  v.  Marquette       94  See  post,  §§  19,  303. 
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of  rent,  while  refusing  to  pay  such  amount  intimates  a  readiness 
to  pay  a  less  amount,  has  been  regarded  as  not  making  him  a 
tenant,^'^  and  a  fortiori,  it  seems,  the  owner  of  land  cannot  make 
a  trespasser  thereon  his  tenant  by  merely  demanding  that  such 
trespasser  pay  rent  to  him,  the  trespasser  not  acceding  to  his 
demand  or  otherwise  recognizing  him  as  his  landlord.  °^  Tliat 
the  person  entitled  refrains  from  taking  measures  to  expel  the 
trespasser  cannot,  it  would  seem  clear,  make  the  latter  his  ten- 
ant. °^  One  who  has  been  a  tenant  may  liecome  a  trespasser  by 
giving  up  possession  at  the  end  of  his  term  and  subsequently 
entering  without  permission.^s  pje  does  not,  however,  become  a 
trespasser  by  wrongfully  holding  over  beyond  the  time  of  rightful 
possession.     He  becomes  a  ** tenant  at  sufferance."^* 

§  7.    Licensee  distinguished  from  tenant. 

a.  The  nature  of  a  license.  One  having  an  estate  in  land 
may,  without  parting  with  such  estate,  give  another  rights  of 
enjoyment  in  the  land  in  one  of  three  ways.  He  may  give  an- 
other a  lesser  estate  in  the  land,  that  is,  the  possession  and  con- 
trol for  a  limited  time,  retaining  the  "reversion,"  thus  making 
such  other  his  tenant.  Or  he  may  grant  to  another  a  right  to 
use  the  land  for  a  certain  defined  and  limited  purpose,  either  in 
perpetuity  or  for  a  named  period,  the  possession  of  the  land, 
however,  remaining  in  him  as  before.  Such  a  right  in  another's 
land  (jus  in  re  alieno)  is  sometimes  known  as  a  "servitude," 
and  may  in  our  law  be  either  an  easement  or  a  right  of  j)rof.t  a 
prendre }^^  To  be  distinguished  both  from  a  tenancy  and  a 
servitude,  whether  an  easement  or  a  right  of  profit,  is  the  right 
given  by  a  license.  A  license,  it  is  said  in  a  leading  case  on  the 
subject,  "passeth  no  interest,  nor  alters  or  transfers  property  in 
anything,  but  only  makes  an  action  lawful,  which  without  it  had 
been  unlawful,  as  a  license  to  hunt  in  a  man's  park,  to  come  into 
his  house,  are  only  actions  which  without  license  had  been  unlaw- 

!>5  Gallas^her     v.     Himelberger,     57  ot  See  post,  §  13  a   (5). 

Ind.  63;  Hill  v.  Coal  Valley  Min.  Co.,  os  Douglass  v.  Geiler,  32  Kan.  499, 

103  111.  App.  41;   Center  Creek  Min.  4   Pac.    1039. 

Co.  V.  Frankenstein,  179  Mo.  564,  78  oo  See  post,  §   15. 

S.   W.  785.  100  See    1    Tiffany,    Real    Prop.    §§ 

06  See  post,  §  302,  at  note  30.  304-341. 
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ful  "101  rpj^g  right  of  a  licensee,  therefore,  is  merely  that  of 
exemption  from  liability  to  the  owner  of  the  land  in  ease  he  does 
certain  specified  acts  on  the  land.  He  has  not  the  possession  of 
the  land,  this  remaining  in  the  licensor,  and  he  has  not,  it  seems 
clear  on  principle,  any  interest  in  the  land  which  he  may  assert 
against  a  third  person,  that  is,  his  right  is  purely  in  personam 
against  the  owner  of  the  land  and  not  in  rem}^^  There  are  occa- 
sional decisions  apparently  to  the  contrary ,io3  i^^j^  these  decisions 
can  be  supported,  it  is  submitted,  only  on  the  theory  that  the  right 
in  question  though  called  a  license  was  not  such.  As  has  been 
remarked,  "if  a  so-called  license  does  operate  to  confer  an  exclu- 
sive right  capable  of  being  protected  against  a  stranger,  it  must 
be  that  there  is  more  than  a  license,  namely  the  grant  of  an  inter- 
est or  easement."  1^"* 

A  license  is  ordinarily  revocable  at  the  will  of  the  owner  of  the 
land,i°^  unless  it  is  incident  to  a  grant,  as  when  one  is  given  a 
license  to  hunt  on  another's  land  and  to  carry  away  the 
game  killed,  or  to  cut  and  remove  trees  on  the  land  ^^^  or  to 

101  Thomas  v.  Sorrel,  Vaughan,  351.  the   exercise  of  his   license,  on  the 

102  See  Pollock,  Torts  (6th  Ed.)  theory  that  the  licensee  had  the  pos- 
366;  Goddard,  Easements  (6th  Ed.)  session  of  the  land  or  of  a  part 
446;  Heap  V.  Hartley,  42  Ch.  Div.  461;  thereof.  But  a  licensee  never  has 
Whaley  v.  Laing,  2  Hurl.  &  N.  476,  possession  of  the  land,  since  that  re- 
3  Hurl.  &  N.  675;   Hill  v.  Tupper,  2  mains  in  the  licensor. 

Hurl.  &  C.  121.  Per  Bramwell,  in  In  Richards  v.  Gauffret,  145  Mass. 
Stockport  Water  Works  v.  Potter,  486,  14  N.  E.  535,  it  was  decided  that 
3  Hurl.  &  C.  300;  Clapp  v.  Boston,  133  one  given,  by  an  instrument  under 
Mass.  367;  Fletcher  v.  Livingston,  seal,  the  exclusive  right  to  cut  ice 
153  Mass.  388,  26  N.  B.  1001.  Per  Lor-  from  another's  pond,  could  re- 
ing,  J.,  in  Walker  Ice  Co.  v.  Ameri-  cover  damages  from  a  third  pprson 
can  Steel  &  Wire  Co.,  185  Mass,  463,  who  cut  the  ice.  The  only  reason 
70  N.  E.  937.  given  is  that  "it  would  be  a  reproach 

103  Case  V.  Weber,  2  Ind.  108,  is  to  the  law"  were  it  otherwi.Ee,  and 
to  the  effect  that  one  having  a  it  is  added  that  "he  had  an  interest 
license  to  flow  water  through  an-  greater  than  a  revocable  license." 
other's  land  has  a  right  of  action  What  he  actually  had,  it  seems,  was 
against  a  third  person  who  obstructs  a  right  of  "profit  a  prendre,"  which 
such    flow.     And    in    Paul   v.    Hazle-   is  no  doubt  a  right  in  rem. 

ton,  37  N.  J.  Law,  106,  and  Miller  v.  lo*  Pollock,  Torts  (6th  Ed.)  p.  367. 

Greenwich,  62  N.  J.  Law,  771,  42  Atl.  los  Goddard,  Easements   (6th  Ed.) 

735,  It  is  held  that  a  licensee  might  564;  1  Tiffany,  Real  Prop.  §  304. 

Bue  a  third  person  in  trespass  qvxire  io<5  Wood    v.    Leadbitter,    13  Mees. 

clausum  fregit  for  interference  with  &  W.  838;    Miller  v.   State,   39  Ind. 
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remove  chattels  sold  to  him  by  the  landowner.  ^^^  Moreover,  in 
some  states,  the  view  has  been  a(loi)ted  tliat  if  the  licensee  has 
made  expenditures  on  the  faith  of  the  licensee,  it  cannot  be 
revoked.  ^^^  The  right  to  revoke  the  license  may  be  exercised, 
witliout  any  notice,  by  a  mere  interference  with  the  exercise  of 
tlve  license,  '*^^  but  though  the  license  may  ordinarily  be  revoked, 
the  licensor  may  be  held  liable  in  damages  if  such  revocation 
involves  the  breach  of  a  contract.  ^^^ 

A  license  is  ordinarily  purely  personal,  so  that  the  benefit 
thereof  cannot  be  transferred."^  It  has,  however,  in  one  case 
been  held  that  the  benefit  of  a  license  to  the  lessor  to  enter  for 
a  cei'tain  purpose  passes  to  his  transferee  and  is  enforcible  against 
an  assignee  of  the  lessee,  the  instrument  of  lease  expressly  pro- 
viding that  the  stipulations  of  the  lease  should  extend  to  and 
be  binding  ^on  the  assignees  of  the  respective  parties,"^  and  in 
another  case  it  was  held  to  pass  to  the  lessor's  transferee  without 
any  mention  of  him.  ^^^  Such  a  stipulation  giving  the  lessor  a 
right  to  enter  on  the  land,  if  regarded  as  a  contract  authorizing 
a  recovery  of  damages,  may  well  pass  in  favor  of  a  transferee 

267;  Long  v.  Buchanan,  27  Md.  502,  no  Kerrison  v.  Smith  [1897]  2  Q.  B. 

92   Am.  Doc.   653;    Sterling  v.   Wnr-  445;   McCrea  v.  Marsh,  78  Mass.  (12 

den,  51  N.  H.  217,  12  Am.  Rep.  80;  Gray)  211,  71  Am.  St.  Rep.  745. 

Metcalf  V.  Hart,  3  Wyo.  513,  27  Pac.  m  Wickham    v.    Hawker,    7    Mees. 

900.  31  Pac.  407,  31  Am.  St.  Rep.  122.  &  W.  63;  Ackroyd  v.  Smith,  10  C.  B. 

i"i  Browne,  Stat,  of  Frauds,  §  27;  188;    Prince  v.    Case,   10   Conn.   375, 

Rogers  v.  Cox.  96  Ind.  157,  49  Am.  27  Am.  Dec.  675;   Jenkins  v.  Lykcs. 

Rep.     152;     Giles     v.     Simonds,     81  19     Fla.     148,     45     Am.     Rep.     19; 

Mass.    (15   Gray)    441,   77   Am.    Dec.  Johnson  v.  Skillman,  29  Minn.  95,  12 

373;  Wood  v.  Manley,  11  Adol.  &  E.  N.    W.    149,    43    Am.    St.    Rep.    192; 

34.  Cowles  v.  Kidder,  24  N.  H.  364,  57 

103  See  cases  cited.  Tiffany,  Real  Am.  Dec.  2S7;  Blaipdell  v.  Ports- 
Prop.   §   304,  not-e  21.  mouth.  G.  F.  &  C.  R.  Co.,  51  N.  H. 

109  Hyde  v.  Graham,  1  Hurl.  &  C.  483:   Mendenhall  v.  Klinck.  51  N.  Y. 

593;    Nichols  v.  Peck,  70  Conn.  439,  246;    Fuhr  v.    Dean,   26  Mo.   116,  69 

39  Atl.  803,  40  L.  R.  A.  81,  66  Am.  St.  Am.  Dec.  484;   Dark  v.  Johnston,  55 

Rep.  122;  Simpson  v.  Wright,  21  111.  Pa.   164,   93   Am.   Dec.   732. 

App.  67;  Hodgkins  V.  Farrington,  150  112  Marks  v.  Gartside,  16  111.  App. 

Mass.  19.  22  N.  E,  73.  5  L.  R.  A.  209,  (16  Bradw.)   177. 

15  Am.  St.  Rep.  168;    Wilson  v.  St.  "3  Brewster    v.    Graoey,    65    Kan. 

Paul,  M.  &  M.  R.  Co..  41  Minn.  56,  42  137,  69  Pac.  190.     And  see   Stebbins 

N.  W.  600,  4  L.  R.  A.  378;   Pitzman  v.   Demorest,   138  Mich.   297,  101  N. 

V.  Boyce,  111  Mo.  387,  19  S.  W.  1104,  W.    528. 
33  Am.  St.  Rep.  536. 
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of  the  reversion  and  be  enforcible  against  an  assignee  of  the 
lessee  as  a  covenant  running  with  the  land;  i^''  but  regarding 
the  stipulation  as  a  license  merely,  it  is  not  entirely  clear  upon 
what  principle  a  transferee  of  the  reversion  is  to  be  regarded 
as  entitled  to  the  benefit  thereof.  It  may  perhaps  be  regarded 
as  a  license  "coupled  with  an  interest"  which  by  the  common 
law  is  assignable.  ^^^ 

b.  Application  of  the  distinction.  A  tenant,  as  we  have 
before  seen,  has  the  possession  and  the  right  of  possession,  which 
he  may  assert  against  the  whole  world  and  which,  except  in  the 
case  of  tenant  at  will,^^*^  he  may  transfer  to  another,  and  is  not 
terminable  at  the  landlord's  option.  One  having  a  servitude  over 
another's  land,  that  is  an  easement  or  right  of  profit,  though  he 
has  not,  like  the  tenant,  a  right  of  possession  but  merely  a  right 
to  use  the  land  for  a  certain  purpose  may,  like  the  tenant,  assert 
his  right  against  the  whole  world,!^'^  and  his  right  is  not  ordinar- 
ily terminable  at  the  option  of  the  owner  of  the  land.  One  having 
a  license,  on  the  other  hand,  has  merely  a  permission  to  do 
certain  acts,  which  he  can  assert  against  the  licensor  only,  and 
which  is  ordinarily  terminable  or  revocable  at  the  will  of  the 
latter,  and  is  not  transferable.  It  is  evident  from  the  above  con- 
siderations that  a  servitude,  as  having  the  element  of  perman- 
ence to  a  greater  or  less  degree,  and  that  of  transferability,  and 
as  giving  rights  in  rem,  much  more  closely  resembles  a  tenancy 
than  does  a  license,  but  while  the  question  has  frequently  arisen 
whether,  in  a  particular  case,  one  was  a  licensee  or  a  tenant, 
whether  one  was  the  owner  of  a  servitude  in  land  or  a  tenant 
thereof  has  been  but  seldom  the  subject  of  inquiry.  This  is  pre- 
sumably owing  to  the  fact  that  easements,  by  far  the  more  ordin- 
ary class  of  servitudes,  are  at  common  law  recognized  for  a 
limited  number  of  purposes  only  and  only  as  "appurtenant"  to 
other  land.  • 

The  question  whether  one  is  a  tenant  of  certain  land  or 
the  owner  of  a  servitude  therein  is,  it  is  conceived,  to  be  deter- 
mined solely  by  the  consideration  whether  he  has  been  given  the 
possession  of  the  land  or  merely  a  right  to  use  it  for  a  certain 
specified  purpose,  and,  likewise,  the  question  whether  one  is  a 

114  See  post,  §  149  b.  ne  See  post,  §  13  b  (4). 

115  1  Tiffany,  Real   Prop.    §   304.  ht  See  1  Tiffany,  Real  Prop.  §  325. 
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tenant  or  a  licensee  is  to  be  determined  by  the  consideration 
whether  he  has  the  posession,  AVhilc  the  decisions  which  we 
have  to  consider  bear  alrao^  entirely  upon  the  latter  distinction, 
that  between  tenant  and  licensee,  they  are  applicable  as  well  to 
the  distinction  between  a  tenant  and  the  owner  of  a  servitude. 

The  question  of  tenancy  vcl  noii  is  to  be  determined  by  a  con- 
struction of  the  language  used  in  the  grant  of  the  right  in 
question,  as  to  whether  it  shows  an  intention  to  confer  possession, 
and  consequently  the  use  of  particular  words  is  not  necessarily 
conclusive.  A  tenancy  may  be  created  by  the  word  "  license,  "'^^ 
and,  on  the  other  hand,  though  an  instrument  purports  to  lease 
or  demise  the  property,  it  may  appear  from  its  construction  as  a 
whole,  that  it  is  a  license  only.^^^ 

Occasionally  the  fact  that  the  rights  conferred  are,  by  express 
provision,  to  continue  for  a  certain  time  has  been  referred  to  as 
showir.g  that  a  tenancy  and  not  a  license  was  intended  to  be 
created.^  20  j^^i  [^  (Jq^s  not  appear  why  such  a  provision  should 
have  this  effect.  On  the  one  hand,  a  lease  is  perfectly  effective 
though  naming  no  term,  that  is,  it  operates  to  create  a  tenancy 
at  will  if  not  for  life,^2i  ^nd,  on  the  other  hand,  a  license  may 
well  specify  the  "term"  of  its  enjoyment  and  still  be  legally 
revocable  at  any  time.  Even  if  full  effect  be  given  to  a  provision 
as  to  the  term  of  enjoyment  under  the  grant,  that  can  of  itself 
show  no  intention  to  transfer  the  right  of  possession  so  as  to 
create  a  tenancy,  but  it  would  at  most,  if  the  instrument  is  prop- 
erly executed  for  the  purpose,  make  it  operative  as  a  grant 
of  an  easement  or  of  a  right  of  profit. 

The  fact  that  a  periodical  sum  is  to  be  paid  by  the  beneficiary 
of  the  grant,  even  though  it  is  called  "rent,"  cannot  be  regarded 
as  conclusive  that  a  tenancy  is  created,  since  a  licensee  may  well 

118  Bro.  Abr.,  License,  pi.  19;  Bac.  Ala.  240,  25  So.  834;  HoUaday  v.  Chl- 

Abr.,    Leases    (K) ;    Right   v.    Proc-  oago  Arc  Light  &  Power  Co.,  55  III. 

tor,  4  Burrow,  2209;  Anonymonp.  U  App.  463. 

Mod.  42;    TLsflale  v.  Essex,  Hob.  35;  120  Cary  Hardware  Co.  v.  McCarty, 

Glenwood    Lumber    Co.    v.    Pbillips  10  Colo.  App.  200,  50  Pac.  744;   Dux- 

[1904]   App.  Cas.  405.  bury  v.    Sandiford,   80   Law   T.    (N. 

110  Oxford  V.  Leathe,  165  Mass.  254,  S.)  552;  Kunkle  v.  Philadelphia  Rifle 

43  N.  E.  92;   Reynolds  v.  Van  Ben-  Club,  10  Phila.  (Pa.)  52,  30  Leg.  Int. 

ren,  155  N.  Y.  120,  49  N.  E.  763,  42  200. 

L.  R.  A.  129;  Ferris  v.  Hoglan,  121  121  See  post,  §  13  a  (4). 
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agree  so  to  pay  for  the  enjoyment  of  the  license,  and  the  word 
''rent"  is  frequently  used  otherwise  than  in  its  strictly  technical 
sense. ^22  And  conversely,  the  fact  that  there  is  no  express  agree- 
ment that  a  rent  shall  be  paid  by  the  beneficiary  of  the  grant 
does  not  of  itself  show  that  there  is  only  a  license  and  not  a 
lease,  ^^3  since  a  lease  is  perfectly  valid  without  any  reservation 
of  rent.  ^^4 

If  language  is  used  which  would  otherwise  call  for  the  con- 
struction that  the  grant  of  an  estate  and  of  the  consequent  right 
of  possession  is  intended,  the  fact  that  the  person  to  whom  the 
grant  is  made  agrees  not  to  use  the  land  for  specified  purposes, 
or  even  agrees  to  use  it  for  only  one  purpose,  as  for  instance  for 
a  residence,  does  not  show  that  a  license  only  is  intended,  though 
his  agreement  has  the  effect  of  imposing  on  him  a  personal 
obligation  as  to  the  use  of  the  land,  a  breach  of  which  will  render 
him  liable  in  damages,  ^^s  ^^j^  ^ay  even  be  restrained  by  injunc- 
tion. 126  Qj2  the  other  hand,  if  the  language  used  purports  to 
give  another  the  right  to  use  the  land  only  for  a  specific  purpose, 
and  there  is  nothing  to  show  an  intention  to  give  the  right  of 
possession,  a  tenancy  cannot  be  regarded  as  arising.  In  order  to 
give  language  of  the  latter  character  the  effect  of  a  demise  of 

122  See  Lowell  v.  Strahan,  145  to  be  disqualified  as  being  the  ten- 
Mass.  1,  12  N.  E.  401,  1  Am.  St.  Rep.  ant  of  a  party  in  interest,  he  must 
422;  Holladay  v.  Chicago  Arc  Light  be  shov/n  to  be  a  tenant.  There  are 
&  Power  Co.,  55  111.  App.  463;  Rey-  similar  dicta  in  Burnett  v.  Caldwell, 
nolds  V.  Van  Beuren,  155  N.  Y.  120,  76  U.  S.  (9  Wall.)  290;  Berry  v. 
49  N.  E.  763,  42  L.  R.  A.  129;  Gold-  Potter,  52  N.  J.  Eq.  664,  29  Atl.  323, 
man  v.  New  York  Advertising  Co.,  and  perhaps  in  Simpkins  v.  Rogers, 
29  Misc.  133,  60  N.  Y.  Supp.  275;  Han-  15  111.  397. 
cock  V.  Austin,  14  C.  B.  (N.  S.)  634.  124  See  post,  §  165. 
But  the  fact  that  a  yearly  sum  was  125  See  post,  §  123  e.  So  a  lease 
to  be  paid  was  regarded  as  tending  of  land  for  a  hunting  preserve  (Kel- 
to  show  a  lease,  in  Kunkle  v.  Phila-  logg  v.  King,  114  Cal.  878,  46  Pac. 
delphia  Rifle  Club,  10  Phila.  (Pa.)  I66,  55  Am.  St.  Rep.  74;  Shafter  Es- 
52,   30   Leg.    Int.   200.  tate  Co.  v.  Alvord,  2  Cal.  Apn.  602. 

1-3  In  Branch  v.   Doane,  17  Conn.  84    Pac.    279)     presumably    iinposes 

402,    there    are    expressions    to    the  merely  a  personal  obligation  on  the 

effect  that  the  absence  of  an  agree-  lessee   to   use   it   for   no   other   pur- 

ment  for  compensation  is  conclusive  pose,  the  mention  of  the  purpose  in- 

that  not  a  lease  but  a  license  is  in-  volving  in  effect  a  covenant  to  that 

tended.     The  decision,  however,  was  effect, 

merely   that  if  a  witness  is  sought  lae  See  post,  §  123  1. 
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the  land,  it  would  be  necessary  to  hold  that  the  prrant  of  the  ricrht 
to  use  land  for  a  single  purpose  is  to  be  construed  as  a  grant  of 
the  right  of  possession,  which  in  itself  involves  a  general  right  of 
user,  and  that  the  mention  of  the  purpose  is  merely  to  have  the 
effect  of  imposing  a  personal  obligation  on  the  beneficiary  not  to 
use  it  for  any  further  purpose,  that  is,  as  constituting  a  covenant 
or  contract,  or  that  the  mention  of  the  purpose  in  effect  consti- 
tutes a  "special  limitation "^ 27  terminating  the  tenancy  upon  the 
use  of  the  land  for  another  purpose.  One  cannot  be  a  tenant  in 
possession  of  land  and  at  the  same  time  be  restricted  to  using 
the  land  for  a  single  purpose,  unless  there  is  a  covenant,  condition 
or  limitation  by  which  such  restriction  may  be  enforced. 

That  the  question  whether  one  is  a  licensee  or  a  lessee  is  to  be 
determined  by  a  consideration  of  whether  the  right  of  possession 
has  been  transferred  appears  from  several  English  cases.  For 
instance,  it  has  been  there  decided  that  an  agreement  by  Avhich 
the  owner  of  a  music  hall  purported  to  let  it  to  another  for  a 
series  of  entertainments  to  be  given  on  specified  days  did 
not  constitute  a  lease,  it  appearing  that  such  owner  was  to  retain 
the  possession.  12s  And  when  the  owner  of  a  factory  gave  per- 
mission to  another  to  place  certain  machines  in  a  room  in  the 
factory  with  a  right  to  power  to  work  them  and  free  ingress  and 
egress  for  the  purpose  of  inspecting  and  operating  them,  the 
relation  of  landlord  and  tenant  was  held  not  to  have  been 
created.  ^20  ^nd  the  letting  at  a  weekly  rent  of  a  stall  at  an 
exhibition  from  which  the  person  taking  it  was  excluded,  for  a 
certain  time  every  day  was  regarded  as  a  license  and  not  a 
lease,  ^^o  So  it  has  been  decided  that  an  agreement  by  which 
one  obtains  exclusive  possession  operates  as  a  lease  and  renders 
the  beneficiary  thereunder  liable  to  be  "rated,"  that  is,  taxed, 
as  an  occupant,  ^^i  while,  if  the  grantor  retains  control  of  the 
premises,  the  agreement  is  a  license  merely  and  he  remains  liable 
for  the  rates.  ^^^ 

127  Sec  post,   §   12   d.  131  Taylor  v.  Overseers  of  Poor  of 

128  Taylor  v.  Caldwell,  3  Best  &  S.   Pendleton,  19  Q.  B.  Div.  288. 

g26.  i''2  London  &  N.  W.  R.  Co.  v.  Buck- 

129  Hancock    v.    Austin,    14    C.    B.    master,  L.  R.  10  Q.  B.  70.     See,  also, 
(N.  S.)   634.  Watkins  v.  Overseers  of  Milton-Next- 

i30Rendell  v.  Roman,  9  Times  Law    Gravesend,  L.  R.  3  Q.  B.  350;  Grant 
j^.  192.  V.   Oxford   Local  Board,  L.   R.  4  Q. 
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In  this  country,  likewise,  there  are  a  number  of  eases  in  which 
it  is  slated  expressly  or  by  implication  that  a  tenancy,  as  dis- 
tinguished from  a  license,  can  exist  only  when  there  is  a  right  of 
possession  or  exclusive  possession,  ^33  an(j  there  are  other  cases 
which  are  apparently  decided  on  such  a  view.i^^  So  it  has  been 
said,  in  connection  with  grants  of  rights  in  mining  lands,  that 
"in  order  to  ascertain  whether  an  instrument  must  be  construed 


B.  9;  Cory  v.  Bristow,  2  App.  Cas 
262. 

138  Ferris  v.  Hoglan,  121  Ala.  240, 
•25  So.  834;  Holladay  v.  Chicago  Arc 
Liglit  &  Power  Co.,  55  111.  App.  463; 
De  Montague  v.  Bacharach,  181  Mass. 
256,  63  N.  E.  435;  Central  Mills  Co. 
V.  Hart,  124  Mass.  123;  Owen  v. 
Doty,  27  Cal.  502,  per  Rhodes,  J.; 
Boone  v.  Stover,  66  Mo.  430;  Sterling 
V.  Heiman,  108  Mo.  App.  40,  82  S. 
W.  539;  Callen  v.  Hilty,  14  Pa.  286; 
Eaton  V.  Hall,  43  Misc.  153,  88  N. 
Y.  Supp.  2G0;  Markowitz  v.  Greenwall 
Theatrical  Circuit  Co.  (Tex.  Civ. 
App.)  75  S.  W.  74;  Roberts  v.  Lynn 
Ice  Co.,  187  Mass.  402,  73  N.  E.  523. 

In  Callen  v.  Hilty,  14  Pa.  286,  it 
was  decided  that  one  to  whom  the 
owner  "doth  let  or  give  the  priv- 
ilege of  living  four  years  on  his 
farm"  in  consideration  of  his  clear- 
ing the  wood  land  thereon,  the  owner 
still  remaining  on  the  farm,  was  a 
licensee  and  not  a  tenant.  Here  the 
court  clearly  states  the  distinction  be- 
tween a  tenant  and  a  licensee  as  con- 
sisting in  the  exclusive  possession  of 
the  latter.  So  in  Johns  v.  McDaniel, 
60  Miss.  486,  one  cultivating  land  by 
permission  was  held  to  be  a  mere 
licensee.  In  Rowland  v.  Voechting, 
115  Wis.  352,  91  N.  W.  990,  it  was 
held  that  one  placed  in  exclusive 
possession  of  a  farm,  he  paying  one- 
half  of  the  net  income  as  rent,  was 
a  tenant.  The  court  refers  to  this 
provision  for  compensation,  and  to 


the  use  of  the  words  "lease,  demise 
and  let,"  as  well  as  to  the  fact  of 
exclusive  possession,  as  showing  him 
to  be  tenant.  The  latter  alone,  it 
is  submitted,  was  sufficient  tor  this 
purpose. 

134  In  Crane  v.  Patton,  57  Ark. 
340,  21  S.  W.  466  it  was  held 
that  an  agreement  by  which  the 
owner  "rents"  certain  lands  to  an- 
other till  a  certain  date,  "for  which" 
such  other  agrees  to  pay  all  the 
taxes  and  to  cut  the  timber,  was 
a  lease  and  not  a  license,  since  it 
"passed  the  right  of  possession."  In 
Heywood  v.  Fumer,  158  Ind.  658,  32 
N.  E.  574,  18  L.  R.  A.  491,  it  was 
held  that  an  instrument  reading  "Re- 
ceived of  X  $175  in  payment  of  sand 
bar  for  the  year  1890.  This  is  for 
the  exclusive  right  to  all  gravel  and 
sand  for  the  year  above  named,  and 
excluding  all  other  parties  from  the 
premises,"  was  a  lease  and  not  a 
license.  In  Rollins  v.  Riley,  44  N. 
H.  9,  it  was  decided  that  one  allow- 
ed by  his  father  to  have  the  use  of 
the  latter's  farm  and  of  one-half  the 
house  thereon,  in  consideration  of 
his  support  of  the  father,  was  not 
a  tenant,  since  it  appeared  that  the 
father  "intended  to  retain  the  pos- 
session." And,  see,  for  other  cases 
apparently  involving  an  application 
of  the  same  principle.  People  v. 
Cushman,  1  Hun  (N.  Y.)  73;  Dan- 
iels V.  Cushman,  3  Thomp.  &  C.  (N. 
Y.)    125;    Brown  v.   Schiappacassee, 
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as  a  lease  or  a  license,  it  is  only  necessary  to  determine  whether 
the  grantee  has  acquired  by  it  any  estate  in  the  land,  in  respect 
of  which  he  might  bring  ejectment.  If  the  land  is  still  to  be  con- 
sidered in  the  possession  of  the  grantor,  the  instrument  will  only 
amount  to  a  license."  ^^5  The  same  distinction  is  clearly  illus- 
trated by  decisions  to  the  effect  that  one  who  is  given  the  right 
to  go  upon  another's  premises  to  place  signs  thereon  is  a  licensee 
and  not  a  tenant  ;i2^  and  so  it  has  been  decided  that  a  railway 

115  Mich.  47,  72  N.  "W.  1096;  Nelson  V.  763,  42  L.  R.  A.  129,  which  case  at 
Howison,  122  Ala.  573,  25  So.  211;  most  merely  suggests  such  a  distinc- 
Carver  V.  Palmer,  33  Mich.  342;  Hess  tion.  In  San  Filippo  v.  American 
V.  Roberts,  124  App.  Div.  328,  108  Bill  Posting  Co.,  188  N.  Y.  514,  81 
N.  Y.  Supp.  894;  Cluett  v.  Sheppard,  N.  E.  463,  the  court  speaks  of  the 
131  111  636,  23  N.  E.  589;  Steel  v.  defendant  as  having  "a  formal  lease 
Frick,  56.  Pa.  172;  Henry  v.  Perry,  which  gave  to  it  the  right  to  main- 
110  Ga.  630,  36  S.  E.  87;  Shaw  v.  tain  the  signs  now  on  the  roof  and 
Cummiskey,  24  Mass.   (7  Pick.)   76.   side  walls  of  a  certain  building,"  but 

135  Knight  V.  Indiana  Coal  &  Iron  there  was  no  consideration  of  the 
Co.  47  Ind.  105,  17  Am.  Rep.  692;  question  whether  more  than  a  li- 
Funk  V.  Haldeman,  53  Pa.  229.  cense  was  granted. 
Approximately  similar  language  is  in  Oakford  v.  Nixon,  177  Pa.  76, 
used  in  Boone  v.  Stover,  66  Mo.  430:  35  Atl.  588,  34  L.  R.  A.  575,  an  in- 
Doe  d.  Hanley  v.  Wood,  2  Barn.  &  etrument  giving  such  a  right  is 
Aid.  736.  spoken  of  by  the  court  as  a  "lease," 

136  Chapman  v.  Boardman,  60  and  it  was  decided  that  the  erection 
Conn.  93;  Lowell  v.  Strahan,  145  of  a  structure  by  the  adjoining  own- 
Mass.  1,  12  N.  E.  401,  1  Am.  St.  Rep.  er  which  shut  off  the  view  of  the 
422;  Reynolds  v.  Van  Beuren,  155  wall  "leased"  was  not  an  eviction 
N.  Y.  120,  49  N.  E.  763,  42  L.  R.  A.  excusing  nonpajTnent  of  rent.  So  in 
129  (aemble) ;  Goldman  v.  New  Pickering  v.  O'Brien,  23  Pa.  Super. 
York  Advertising  Co.,  29  Misc.  123,  ct.  125,  it  is  clearly  decided  that  an 
60  N.  Y.  Supp.  275;  Wilson  v.  Tave-  Instrument  giving  one  the  right  to 
ner  [1901]  1  Ch.  578.  erect  signboards  on  land  constitutes 

The  view  is  adopted  in  0.  J.  Gude  a   lease.     T\ie  court  says  that   "the 

Co.  v.  Fnrl^y,  ?^  Misc.  184,  58  N.  Y.  agreement    in    giving    the    right    to 

Supp.  1036,  and   in  Pocher  v.  Hall,  maintain     the     boards,     necessarily 

50    Misc.    639,    98    N.   Y.    Supp.    754,  gave   him    the   right   to   occupy   the 

that  the  grant  of  a  right  to   place  quantum  of  land  required  for  such 

a  signboard  on  property  involves  a  maintenance."    Conceding     that     a 

lease    of    the    property,    while    the  lease  might  be  valid  though  it  is  left 

grant  of  a  right  to  place  signs  on  I0  the  lessee  to  locate  the  particular 

walls    or    on    a    signboard    already  land    to   be   covered   thereby    (post, 

erected    involves    a    license.      This  §  25  c),  the  grant  in  question  could 

view  is  in  terms  based  on  Reynolds  not  be  a  lease  if  it  gave  a  right  to 

y.  Van  Beuren,  155  N.  Y.  120,  49  N.  B.  use   the    land   merely   for  the  erec- 
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company  given  a  right  to  place  a  track  on  certain  land  was  a 
licensee  merely. ^^'^  On  the  other  hand,  there  are  several  cases 
in  which  the  distinction  above  asserted  is  apparently  ignored.^-^''^ 
For  instance,  one  has  occasionally  been  decided  to  be  a  tenant 
at  will  when,  from  the  nature  of  the  grant  under  which  he  has 
entered,  it  would  seem  that  his  grantor  retains  the  right  of  pos- 
session to  the  same  extent  as  before,  the  so-called  tenant  bein<; 
given  the  right  to  enter  and  occupy  for  certain  purposes  only.  ^^^ 


tion  of  signboards.  There  may,  iu 
connection  with  a  lease,  be  a  coven- 
ant on  the  lessee's  part  that  he  shall 
use  the  premises  for  a  particular 
purpose  only,  making  him  liable  in 
damages  if  he  uses  them  for  an- 
other purpose  (post,  §  128  e) ;  but  so 
far  as  the  conveyance  by  way  of 
lease  is  concerned,  it  giving  him  the 
possesision,  he  may  use  the  land  for 
any    purpose. 

13T  Nowlin  Lumber  Co.  v.  Wilson, 
119  Mich.  406,  78  N.  W.  338.  The  de- 
cision is  based  on  the  fact  that  there 
was  no  exclusive  possession  given  of 
an,y  part  of  the  land,  that  no  rent 
was  reserved,  and  no  consideration 
given.  The  lack  of  exclusive  pos- 
session alone,  it  is  submitted,  was 
suflBcient  to  determine  that  no  ten- 
ancy existed.  So  in  Wiggins  Ferry 
Co.  V.  Ohio  &  M.  R.  Co.,  94  111.  83, 
it  was  decided  that  a  company  given 
the  right  to  construct  and  use  tracka 
over  another's  land  was  not  a  ten- 
ant, but  had  merely  an  easement  in 
the  land.  But  In  Nev/  York  Cent. 
&  SI.  L.  R.  Co.  V.  Randall,  102  Ind. 
453,  2G  N.  E.  122,  it  was  held  that 
a  grant  to  a  railroad  company  of 
the  right  to  construct  a  track  on  a 
particular  piece  of  land  was  not  a 
license  but  a  lease. 

In  Asher  v.  Johnson,  26  Ky.  Law 
Rep.  586,  82  S.  W.  300,  a  grant  of  a 
right  to  enter  "at  the  lower  end" 
of  the  grantor's  land  and  construct 


a  tramway  was  regarded  as  giving 
the  grantee  the  poissession  of  the 
land  occupied  by  the  tramway,  and 
as  consequently  creating  a  tenancy. 

137a  In  Alexander  v.  Gardner,  29 
Ky.  Law  Rep.  958,  96  S.  W.  818,  it 
was  held  that  one  to  whom  all  the 
timber  on  a  tract  of  land  was  con- 
veyed, the  instrument  giving  him 
rights  of  way  and  all  lumbermen'.^ 
privileges,  and  requiring  him  to  re- 
move the  timber  within  three 
years,  and  to  leave  all  his  fixtures, 
was  a  lessee,  and  not  a  licensee.  See, 
also,  cases  cited  in  notes  136,  137, 
ante. 

138  So  it  has  been  held  that  a  rel- 
ative of  the  owner,  gokig  on  the 
premises  merely  to  take  charge  of 
them,  and  allowed  to  live  there,  ir^ 
such  a  teuint.  Jones  v.  Shay,  50 
Cal.  508;  Mahoney  v.  Farley,  17  N.  Y. 
Wkly.  Dig.  277.  And  persons  who 
went  on  premises  to  take  care  of  the 
owner  have  also  been  regarded  as 
tenants  at  will.  Herrell  v.  Sizeland, 
81  III.  457.  In  White  v.  Elwell,  48 
Me.  360,  77  Am.  Dec.  231,  one  per- 
son cut  another's  hay  and  put  it 
into  the  latter's  barn,  under  an  agree- 
ment that  one-half  the  hay  should 
belong  to  each,  and  it  was  held  tliat 
the  former  was  a  tenant  at  will  w 
the  latter;  and  in  Duley  v.  Kelley. 
74  Me.  556,  it  was  decided  that  if 
the  owner  of  a  landing  place  al- 
lowed another  to  pile  wood  there  at 
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And  tliore  are  some  eases  in  which  one  to  whom  permission  to 
hold  an  entertainment  or  series  of  entertainments  in  a  public 
hall  or  auditorium  was  reyrarded  as  a  tenant  of  the  hall,  or  the 
permission  was  referred  to  as  a  lease.^^^  This  can  be  so  only  if 
the  proprietor  of  the  hall  or  auditorium  thereby  relinquishes  all 
riprht  of  possession. 

There  is  one  decision  to  the  effect  that  a  person  to  whom  the 
owner  of  land  has  given  tlie  right  to  "flow"  the  land  was  a 
tenant  of  the  land,  ^^<^  while  a  contrary  view  has  been  elsewhere 
asserted.  ^^^  The  first  of  these  decisions  appears  to  be  based  on 
an  entirely  erroneous  conception  of  the  nature  of  a  tenancy,  it 
being  asserted  that  one  may  be  tenant  of  land  without  having 
exclusive  possession.^^^ 

c.  License  to  take  minerals.  One  having  an  estate  in  land 
may  grant  to  another  the  right  to  take  minerals  therefrom  for 
a  definite  or  indefinite  period,  such  right  constituting  a  profit  a 
prendre}*^  He  may,  on  the  other  hand,  give  merely  a  license 
to  take  minerals,  ^^^  the  effect  of  which  is  not  to  confer  any 
right  in  the  land  or  in  the  minerals  but  merely  to  relieve  the 

a  certain  price  per  cord,  the  latter  "a  tenancy  does  not  necessarily  Im- 
was  a  tenant  at  will.  ply  a  right  to  complete  and  exclusive 
130  See  Oxford  V.  Leathe,  165  Mass.  possession;  it  may,  on  the  other 
254,  43  N.  E.  92;  Portage  Grange  v.  hand,  be  created  with  implied  or  ex- 
Masonic  Lodge,  141  Mich.  402,  12  press  reservation  of  a  right  to  pos- 
Det.  Leg.  N.  464,  104  N.  W.  667;  session  on  the  part  of  the  landlord, 
Camp  v.  Wood,  76  N.  Y.  92,  32  Am.  for  all  purposes  not  inconsistent  with 
St.  Rep.  382;  Edwards  v.  New  York  the  privileges  granted  to  the  tenant." 
&  H.  R.  Co.,  98  N.  Y.  245,  50  Am.  No  authority  is  cited  to  support  this 
Rep.  659.  statement. 

140  Morrill  v.  Mackman,  24  Mich.  143  Smith  v.  Cooley,  65  Cal.  46,  2 
279,  9  Am.  Rep.  124.  Pac.    880;    Stockbridge    Iron    Co.    v. 

141  Johnson  v.  Skillman,  29  Minn.  Hudson  Iron  Co.,  107  Mass.  290;  Har- 
95,  12  N.  W.  149,  43  Am.  Rep.  192.  low  v.  Lake  Superior  Iron  Co.,  35 
There  may  be  a  "lease,"  no  doubt,  Mich.  105;  Boone  v.  Stover,  66  Mo. 
of  the  right  to  flow  land  (Smith  v.  430;  East  Jersey  Iron  Co.  v.  Wright, 
Simons,  1  Root  [Conn.]  318,  1  Am.  32  N.  J.  Eq.  248;  Grubb  v.  Bayard, 
Dec.  48.  See  post,  §  24  a),  but  the  2  Wall.  Jr.  81,  Fed.  Cas.  No.  5,849; 
lessee  would  not  be  a  tenant.  One  Baker  v.  Hart.  123  N.  Y.  470,  25  N. 
cannot  be  the  "tenant"  of  a  mere  E.  948,  9  L.  R.  A.  844;  Grubb  v. 
right  to  use  another  person's  land.  Grubb,  74  Pa.  25. 

142  Cooley.  J.,  in  delivering  the  144  See  Inhabitants  of  Rockport  v. 
opinion  In  Morrill  v.  Mackman,  24  Rockport  Granite  Co.,  177  Mass.  246, 
Mich.  279,  9  Am.  Rep.  124,  says  that  58  N.  E.  1017,  51  L.  R.  A.  779. 
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licensee  from  liability  for  taking  them  so  long  as  the  license  is 
unrevoked.  If,  however,  a  right  to  take  minerals  is  conferred 
by  an  instrument  sufficient  to  create  a  right  of  profit  a  prendre, 
that  is,  to  take  effect  as  a  common-law  grant,  it  will,  it  is  con- 
ceived, ordinarily  be  regarded  as  so  operating,  and  not  as  con- 
ferring merely  a  license  revocable  at  the  will  of  the  owner  of 
the  land.  Occasionally  an  instrument  operating  as  a  lease  or 
demise  of  land,  creating  a  tenancy  therein,  contains  a  provision 
authorizing  the  tenant  to  open  mines  and  take  minerals  from  the 
land,i*5  the  tenant  being  thus  relieved  from  the  liability  for 
waste  which  he  would  otherwise  have  incurred  by  so  doing.  ^^^ 
Another  mode  in  which  one  may  acquire  rights  as  regards  min- 
erals in  land  is  by  a  conveyance  of  them  "in  place,"  that  is, 
a  conveyance  of  the  part  of  the  land  consisting  of  minerals.  ^^^ 
It  is  to  be  remarked  that  the  courts  in  discussing  grants  of  rights 
to  take  minerals  use  the  expressions  "license"  and  "lease"  with 
a  very  considerable  degree  of  looseness,  without,  indeed,  any  clear 
line  of  distinction  between  them.  ^^^ 

A  grant  merely  of  a  right  to  take  minerals  does  not,  unless  it 
is  expressly  so  provided,  exclude  the  owner  of  the  land  from  also 
taking  them,  ^^^  or  from  making  other  uses  of  the  land.  ^^^  In 
\he  case  of  a  lease  of  the  land,  on  the  other  hand,  the  possession 
being  in  the  tenant,  the  landlord  has  no  right  to  go  upon  or  into 
the  land  for  the  purpose  of  extracting  minerals  or  for  any  other 
purpose,  except  as  there  may  be  an  express  reservation  of  such 
right  in  the  lease,  in  which  case  he    would   be   in   the    position 

145  Shaw  V.  Wallace,  25  N.  J.  Law  Marble  Co.  v.  Ripley,  77  U.  S.  (10 
(1  Dutch.)  453;  Patton  v.  Axley,  50  Wall.)  339;  Stockbridge  Iron  Co.  v. 
N.  C.  (5  Jones  Law)  440;  Baker  v.  Hudson  Iron  Co.,  107  Mass.  290;  Sils- 
Hart,  52  Hun,  363,  5  N.  Y.  Supp.  345;  by  v.  Trotter,  29  N.  J.  Eq.  (2  Stew.) 
Sheets  v.  Allen,  89  Pa.  47;  Brown  v.  228;  Johnston  Iron  Co.  v.  Cambria  Iron 
Beecher,  120  Pa.  590,  15  Atl.  608;  Co.,  32  Pa.  241,  72  Am.  St.  Rep.  783; 
Ganter  v.  Atkinson,  35  Wis.  48.  Algonquin  Coal  Co.  v.  Northern  Coal 

146  See  post,  §  109  a  (11).  &  Iron  Co.,  162  Pa.  114,  29  Atl.  402. 

147  See  1  Tiffany,  Real  Prop.  §  i^o  See  Smith  v.  Cooley,  65  Cal. 
219;  Barringer  &  Adams,  Mines,  36  4  6,  2  Pac.  880,  52  Am.  St.  Rep.  305; 
et  seq.  Stockbridge  Iron  Co.  v.  Hudson  Iron 

148  Barringer  &  Adams,  Mines,  53  Co.,  107  Mass.  290;  Harlow  v.  Lake 
et  seq.  Superior    Iron    Co.,    36    Mich.    105; 

149  Mont  joy's  Case,  Co.  Litt.  164  b,  Boone  v.  Stover,  66  Mo.  430;  Doe  d. 
And.  307,  Moore,  197;  Chetham  v.  Hanley  v.  Wood,  2  Barn.  &  Aid.  736. 
Williamson,    4    East,    469;    Rutland 
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of  one  havincr  a  right  in  another's  land,  or  at  least  a  license  to 
go  thereon.  ^'^ 

One  having  merely  a  right  to  take  minerals  from  another's  land 
without  being  a  tenant  thereof  cannot,  it  would  seem,  bring  eject- 
ment against  one  Avho  interferes  with  the  exercise  of  his  right 
by  ousting  him  from  the  land.^^^  The  purpose  of  the  action 
of  ejectment  is  to  recover  possession  of  land  or  of  what  is  re- 
garded as  land,  and  consequently  a  thing  on  which  an  entry 
cannot  be  made,  or  of  which  the  sheriff  cannot  deliver  posses- 
sion, such  as  a  mere  right  to  go  on  another's  land  to  take 
minerals,  would  seem  not  to  be  a  proper  subject  for  such  an 
action,  ^^s  The  person  having  such  a  right  is  not  entitled  to 
the  possession  even  of  the  minerals  until  they  are  removed  by 
him  from  their  natural  position  in  the  ground,  when  they  cease 
to  be  a  part  of  the  land  and  become  personalty.  It  seems  some- 
what surprising  that  there  should  have  been  any  decision  that 
one  so  entitled  merely  to  take  minerals  has  a  right  to  maintain 
ejectment,  but  there  is  at  least  one  decision  to  that  effect  in  this 
country,  1^^  and  perhaps  more  than  one  in  England.  ^^5 

As  before  stated,  the  owner  of  mining  land,  instead  of  making 
a  lease  of  the  land  as  a  whole,  or  giving  a  mere  right  to  take 

151  See  ante,  §  3  b  (1).  "who  shall  open  and  work,  and  be  in 

152  Harlow  v.  Lake  Superior  Iron  actual  possession  of  any  mines,  may, 
Co.,  36  Mich.  105;  Boone  v.  Stover,  if  ousted,  maintain  ejectment  with 
CG  Mo.  430;  Clement  v.  Youngman,  respect  to  them."  Mr.  Adams  cites  in 
40  Pa.  341;  Carnahan  v.  Brown,  60  support  of  this  only  Whiftingham  v. 
Pa.    23.  Andrews,    1    Salk.    255,    infra,    note 

1(53  See     Adams,     Ejectment,     18;  155. 

Sedgwick  &  Wait,  Trial  of  Title  to  ^^■'  In  Comyn  v.  Kyneto,  Cro.  Jac. 

I^nd,  §  95.  1^0,  it  is  decided  that  ejectment  will 

154  In  Beatty  v.  Gregory,  17  Iowa,  lie  for  a  coal  mine,  "for  it  is  a  profit 
109,  85  Am.  St.  Rep.  540,  it  is  held  well  known,  and  whereof  the  law 
that  one  who  has  expended  money  takes  bon  conusance."  That  eject- 
under  a  parol  license  to  mine  can  ment  will  lie  for  a  coal  mine  is  as- 
thereafter  bring  ejectment.  The  sumed  in  Harebottle  v.  Placock, 
court  quotes  from  Adams,  Ejectment  Cro.  Jac.  21,  and  Whittlngham  v. 
(p.  20),  to  the  effect  that  "when  a  Andrews,  1  Salk.  255,  4  Mod.  143, 
grant  of  mines  is  so  worded  as  not  to  though  in  the  latter  case  it  does  not 
operate  as  an  actual  demise,  but  appear  that  the  mine  did  not  con- 
only  a  license  to  dig,  search  for,  and  sist  of  minerals  in  place.  In  Doe  d. 
take  metals  and  mineral  within  a  Hanley  v.  Wood,  2  Barn.  &  Aid.  724, 
certain  district,  it  seems  that  a  party  the  court  refuses  to  decide  whether 
claiming   under   such   a   grant,   and 
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minerals,  may  transfer  the  ownership  of  all  the  minerals  in  the 
land  or  of  a  defined  portion  thereof,  the  ownership  of  the  ])alance 
of  the  land  or  minerals  remaining  in  the  grantor.  Such  a  con- 
veyance would  ordinarily  convey  a  fee  simple  estate  in  the  min- 
erals, 1^**  but  sometimes  the  conveyance  in  terms  undertakes  to 
convey  an  interest  for  a  limited  term  only.  In  Pennsylvania  it 
is  held  that  though  a  conveyance  is  so  expressed  to  be  for  a 
limited  terra,  it  conveys  a  fee  simple  estate  in  the  minerals,  the 
grantee,  however,  having  a  riglit  to  remove  them  during  the 
term  named  only,  i^"  In  New  York  this  view,  that  such  a  con- 
veyance for  a  limited  period  passes  a  fee  simple  interest,  has 
been  said  to  apply,  if  it  is  to  be  accepted  at  all,  only  when 
the  whole  body  of  minerals  is  considered  as  of  cubical  dimensions 
and  is  capable  of  descriptive  separation  from  the  earth  above 
and  around  it,^^^  and,  in  other  states,  in  discussing  such  a  con- 
veyance for  a  limited  period,  no  suggestion  is  made  that  it  is 
other  than  what  it  purports  to  be,  a  lease  for  such  period,  with 
a  reversion  in  the  lessor  as  to  so  much  of  the  minerals  as  are 
not  mined  during  that  period.  ^^^  One  to  whom  the  minerals 
in  the  land  are  thus  conveyed  "in  place"  acquires  the  right  to 
the  possession  of  such  part  of  the  land  and  could  no  doubt  main- 
tain ejectment  against  one  excluding  him  therefrom. 

a  licensee,  who  had  been  "actually  Wldy.  Notes  Cas.  (Pa.)  365;  Kings- 

in   possession   of"   a   mine  and   had  ley  v.  Hillside  Coal  Co.,  144  Pa.  613. 

worked  it,  could  bring  ejectment,  but  23  Atl.  250;  Lazarus'  Estate  145  Pa. 

declde4  that  he  could  not  do  so   if  1,  23  Atl.   372. 
he  had  not  been  "in  possession."  iss  Genet   v.    Delaware    &   Hudson 

loestoughton    v.    Leigh,    1    Taunt.  Canal   Co.,   136  N.  Y.  593,  32  N.  E. 

402;  Adams  v.  Ore  Knob  Co.,  7  Fed.  1078,  19  L.  R.  A.  127. 
634;    Williams    v.    Gibson,    84    Ala.        iso  Consolidated  Coal  Co.  v.  Peers, 

228,  4  So.  350,  5  Am.  St.  Rep.  368;  150  111.  344,  37  N.  E.  937   (semble) ; 

Manning  V.  Frazier,  96  111.  279;  Ches-  Hartford  Iron  Min.   Co.  v.  Cambria 

ter  Emery  Co.  v.  Lucas,  112   Mass.  Min.  Co.,  93  Mich.  90,  53  N.  W.  4,  32 

424;  Warden  v.  Watson,  93  Mo.  107,  Am.  St.  Rep.  488;  Austin  v.  Huntsville 

5  S.  W.   605;    Hartwell   v.  Camman.  Coal  &  Min.  Co.,  72  Mo.  535,  37  Am. 

10  N.  J.  Eq.  (2  Stockt.)  128,  64  Am.  St.  Rep.  446;    Massot  V.  Moses,  3  S. 

St.   Rep.    448;    Canfield   v.   Ford,    28  C.  (3  Rich.)  168;  Knight  v.  Indiana 

Barb.   (N.  Y.)   336;   Edwards  v.  Mc-  Coal  &  Iron  Co.,  47  Ind.  105,  17  Am. 

Clurg,  39  Ohio  St.  41.  St.  Rep.  692;  Cowan  v.  Radford  Iron 

isTMoniooth    v.    Gamble,    123    Pa.  Co.,   83  Va.    547,   3   S.   E.   120.     See, 

240,  16  Atl.  594;  Sanderson  v.  Scran-  also.  Doe  d.  Hanley  v.  Wood,  2  Bam. 

ton,  105  Pa.  469;   Hope's  Appeal,  29  &  Aid.  724. 

Ii.  and  Ten.  3. 
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§  8.     Lodger  distinguished  from  tenant. 

One  occupying  a  room  or  rooms  in  a  house  under  a  contract 
by  which,  while  he  has  the  exclusive  right  of  enjoyment  of  such 
room  or  rooms,  the  care  of  the  rooms  and  other  attendance  is  to 
be  furnished  by  the  owner,  is  not  a  tenant.  "A  lodger  in  a  house, 
although  he  has  the  exclusive  use  of  rooms  in  the  house,  in  the 
sense  that  nobody  else  is  to  be  there,  and  though  his  goods  are 
stowed  there,  yet  he  is  not  in  exclusive  occupation  in  that  sense, 
because  the  landlord  is  there  for  the  purpose  of  being  able,  as 
landlords  commonly  do  in  the  case  of  lodgings,  to  have  his  o-svn 
servants  to  look  after  the  house  and  the  furniture,  and  has 
retained  to  himself  the  occupation,  though  he  has  agreed  to  give 
the  exclusive  enjoyment  of  the  occupation  to  the  lodger.  Such 
a  lodger  could  not  bring  ejectment  or  trespass  quare  dausum 
fregit,  the  maintenance  of  the  action  depending  on  the  posses- 
sion." ^^"^  In  the  case  from  which  the  foregoing  quotation  is 
made,  it  is  not  explicitly  stated  that  such  a  lodger  is  not  a  tenant, 
but  the  language  used  therein  is  equivalent  to  such  a  statement; 
and  in  other  English  cases  in  which,  as  in  this,  the  question 
involved  was  whether  a  person  so  enjoying  the  use  of  a  part  of 
certain  property  was  an  "occupant"  thereof  within  the  "rating" 
statutes,  it  is  expressly  or  by  implication  stated  that  such  a 
lodger  does  not  hold  as  tenant  under  a  demise.  ^^^  So  it  has 
been  said,  in  determining  whether  one  was  the  sole  occupant 
of  a  house  within  an  English  statute  giving  the  elective  franchise 
to  such  an  occupant,  that  "a  lodger  was  never  considered  by 
any  one  as  an  occupier  of  the  house.  It  is  not  the  common 
understanding  of  the  word,  neither  the  house,  nor  even  any 
part  of  it  can  be  properly  said  to  be  in  the  tenure  or  occupation 
of  the  lodger."  ^^^     In  this  country,  likewise,  it  is  clearly  the  law 

100  Allen  v.  Overseers  of  Liverpool,  R.  7  Q.  B.  90;  Smith  v.  Lambeth   As- 

L.  R.   9   Q.   B.   180,   192,   per   Black-  Fessment    Committee.    9    Q.    B.    Div. 

burn,  J.  585,  afd.  10  Q.  B.  Div.  327;  Lonr^on  & 

181  See  Smith  v.   Overseers  of  St.  N.  W.  R.  Co.  v.  Bvickmapter,  L.  R.  10 

Michael,  3  El.  &  El.  383;  Stamper  v.  Q.  B.  70.  444;  Cory  v.  Biistow,  2  App. 

Overseers  of  Sunderland-Near-the-Sea,  Cas.    262;    Roads    v.    Overseers    of 

L.  R.  3  C.  P.  388;  Watkins  v.  Over-  Trumpington.  L.  R.  6  Q.  B.  56. 
seers  of  Milton-next-Gravesend,  L.  R.        102  Lord    Hardwick    in    Fludier    v. 

3    Q.   B.    rioO;    Queen   v.    Assessment  Lomb«,  Lee  t.  Hnrdw.  307,  approved 

Committee  of  St.  George's  Union,  L.  In   Cook   v.   Huraber,    11   C.   B.    (N. 
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that  a  mere  lodger  is  not  a  tenant.  "When  one  contracts  with 
the  keeper  of  a  hotel  or  boarding  house  for  rooms  and  board, 
whether  for  a  week  or  a  year,  the  technical  relation  of  landlord 
and  tenant  is  not  created  between  the  parties.  The  lodger 
acquires  no  interest  in  the  real  estate.  If  he  is  turned  out  of  the 
rooms  before  the  time  expires,  he  cannot  maintain  ejectment; 
and  while  he  remains,  the  hotel  keeper  cannot  get  his  pay  by 
distraining  as  for  rent  in  arrear.''^^^  So  it  has  been  decided 
that  a  lodger  has  not  an  interest  in  land  within  the  meaning  of 
the  statute  of  frauds,  which  he  clearly  would  have  were  he  a 
tenant,  i^* 

Though  an  ordinary  lodger  is  not  a  tenant,  "an  entire  floor, 
or  a  series  of  rooms,  or  even  a  single  room,  may  doubtless  be  let 
for  lodgings,  so  separated  from  the  rest  of  the  house  as  to  become 
in  fact  and  in  law  the  separate  tenement  of  the  lessee."  ^^^  Such 
a  case  may  occur  when  one  takes  rooms  in  a  house  without  any 
contract  or  understanding  with  the  owner  that  the  latter  is  to 
care  for  the  rooms  or  to  furnish  attendance,  and  if  the  intention 
is  that  the  occupation,  as  against  the  owner,  shall  be  exclusive, 
the  occupant  may,  if  disturbed  by  the  owner,  maintain  an  action 

S.)  33,  46.     So  in  Brewer  V.  McGowen,  ings   at  a  yearly   rent  were   within 

L.  R.  5  C.  P.  239,  it  was  said,  per  the  statute  of  frauds:     "As  suggest- 

Willes,  J.,  that  the  lodger  was  "clear-  ed  by  the  judges  in  Wright  v.  Sta- 

ly  not  a  joint  occupier  of  the  room  vert,  2  El.  &  El.  721,  each  appears  to 

in   which   he    took  his  meals,"    and  have  been  the  case  of  an  agreement, 

"with    respect   to   the   bed    room   he  v/hich,  if  perfected  by  entry,  wouid 

clearly    had    not    an    occupation    as  have  amounted  to  an  actual  demise, 

owner  or  tenant,  but  only  an  occupa-  and  would  have  given  the  occupant 

tion  as  lodger."  all  the   possession   rights   of   a   ten- 

163  Wilson  V.  Martin,  1  Denio  (N.  ant."  See  Wright  v.  Stavert,  2  El.  & 
Y.)  602,  per  Bronson,  J.  And  see  El.  721,  and  Wilson  v.  Martin,  1  Denio 
Messerly  v.  Mercer,  45  Mo.  App.  327;  (N.  Y.)  602,  to  the  effect  that  such 
Linwood  Park  v.  Van  Dusen,  63  Ohio  an  agreement  is  not  within  the 
St.  183,  58  N.  E.  576;  Cochran  v.  Tut-  statute. 

tie,  75  111.  361.  les  per  Gray,  J.,  in  White  v.  May- 

164  White  V.  Maynard,  111  Mass.  nard,  111  Mass.  250,  15  Am.  Rep.  28, 
250,  15  Am.  Rep.  28,  where  it  is  said,  referring  to  Newman  v.  Anderton, 
in  reference  to  Inman  v.  Stamp,  1  2  Bos.  &  P.  (N.  R.)  224;  Fenn  v. 
Starkie,  12;  Edge  v.  Strafford,  1  Grafton,  2  Bing.  N.  C.  617,  3  Scott, 
Tyrw.  293,  1  Comp.  &  J.  391,  which  56;  Monks  v.  Dykes,  4  Mees.  &  W.  567; 
decided  that  agreements  to  take  cer-  Swain  v.  Mizner,  74  Mass.  (8  Gray) 
tain  apartments  in  a  house  as  lodg-  182,  69  Am.  St.  Rep.  244.     See,  also, 
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against  the  latter,  not  only  for  breach  of  contract  bnt  in  tres- 
pass. ^•"'  Such  an  occupant  is  properly  "a  housekeeper  and  not 
a  lodger  only."  ^^' 

Althougli  it  lias  never  in  tliis  country  been  judicially  suggested 
that  the  occupant  of  a  room  in  an  office  building  might  be  re- 
garded otherwise  than  as  a  tenant,  and  it  has  been  quite  fre- 
quently assumed  that  he  is  a  tenant,  it  is  somewhat  difficult  to 
see  why  he  should  be  in  a  different  legal  position  from  that  of 
a  lodger.  In  an  office  building,  as  in  a  lodging  house,  the  pro- 
prietor of  the  building  ordinarily  takes  care  of  the  rooms,  and  it 
might  be  questioned  whether  the  different  character  of  the  use 
made  of  the  rooms  in  the  two  cases,  and  tlie  fact  that  the  occupant 
of  an  office  ordinarily  supplies  his  own  furniture,  would  alone 
be  sufficient  ground  for  placing  different  constructions  upon  an 
agreement,  expressed  in  similar  terms,  according  as  the  agree- 
ment is  for  the  use  of  a  room  in  an  office  building  or  of  a  room 
in  a  lodging  house.  In  the  case  of  one  occupying  a  room  or 
rooms  in  such  a  l)uilding,  as  in  the  case  of  one  occupying  a  room 
or  rooms  in  a  building  used  for  dwelling  purposes,  the  question 
whether  he  is  a  tenant  would  seem  to  be  Avhether  in  the  par- 
ticular case  the  proprietor  of  the  building  has  divested  himself 
of  the  possession,  and  this  is  to  be  ascertained  with  reference  to 
the  language  used  and  tlie  surrounding  circumstances.  ^^^ 

§  9.     Servant  distinguished  from  tenant. 

A  servant  who  is  occupying  land  for  the  purpose  of  carrying 
out  the  purpose  of  his  employment  is  not  ordinarily  a  tenant.     A 

to  this  effect,  Oliver  v.  Moore,  53  in  question  were  used  in  part  for 
Hun,  472,  6  N.  Y.  Supp.  413;  Porter  offices.  There  the  fact  that  the  outer 
V.  Merrill,  124  Ma?s.  534.  door  was  in  the  exclusive  control  of 
ICO  Lane  V.  Dixon,  3  C.  B.  776.  And  the  owner  of  the  building  was  re- 
Bee  Stamper  v.  Sunderland-near-the  garded  as  strong  evidence  that  the 
Sea,  L.  R.  3  C.  P.  388;  McDowell  control  of  the  entire  building  was  in 
V.  Hyman,  117  Cal.  67,  48  Pac.  984.  him,  and  that  there  was  no  demise, 

167  Swain  v.  Milzner,  74  Mass.  (8  but  merely  a  contract  for  occupancy; 
Cray)  182.  69  Am.  St.  Rep.  244;  but  in  the  same  case  the  fact  that 
White  V.  Maynard,  111  Mass.  250,  15  a  porter  or  janitor  was  provided,  who 
Am.   Rep.    28.  was  given  a  key  to  each  apartment 

168  In  Reg.  V.  Assessment  Com-  so  that  he  might  enter  if  occasion 
mittee  of  St.  George's  Union,  L.  R.  7  arose,  was  held  not  to  take  away 
Q.  B.  90,  the  rooms  in  the  building  from    the    occupants    of    the    aparfc- 
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servant  may  be  a  tenant  of  his  master  as  to  particular  property 
belonging  to  the  latter,  ^^a  but  in  such  a  case  there  is  a  lease  or 
demise  to  him,  and  the  mere  fact  that  a  servant  is  occupying  his 
master's  land  or  building,  as  when  he  is  cultivating  the  land  or 
doing  other  work  thereon,  or  taking  care  of  the  building,  does 
not  show  him  to  be  a  tenant.  ^'''^ 

The  question  whether  one  who  is  conceded  to  be  a  servant 
is  also  a  tenant  as  regards  particular  land  belonging  to  the  master 
is  discussed  elsewhere,  i' ^  Occasionally,  however,  the  question 
has  arisen  whether  one  is  in  possession  in  his  own  behalf  as  ten- 
ant, or  in  behalf  of  another,  as  servant  or  agent  of  the  latter. 
One  given  the  full  control  of  a  factory  subject  to  a  requirement 
that  he  should  pay  to  the  owner  all  the  profits  over  a  certain 
amount  was  regarded  as  a  tenant  and  not  an  agent,  ^^^  as  was 
one  given  control  of  a  factory  sul)ject  to  an  agreement  to  manu- 
facture goods  for  the  owner  at  a  specified  price.  ^'^^  Likewise, 
one  who  was  given  the  use  and  control  of  a  building  under  an 
agreement  that  he  should  "board"  the  owner's  employees,  the 
owner  having  no  interest  in  the  losses  or  profits  but  merely  agree- 
ing to  deduct  from  each  employee's  wages  the  amount  of  his 

ments  the  character  of  tenants,  it  land  for  his  principal,  the  possession 
appearing  from  the  language  of  the  is  that  of  the  latter.  If  he  uses  and 
agreements  that  he  was  to  be  re-  controls  it  in  his  own  behalf  with- 
garded  as  the  servant  of  the  various  out  permission,  excluding  his  prin- 
occupauts  and  not  of  the  owner  ot  cipal,  he  is  a  wrongdoer.  If  he 
the  building.  uses    and  controls  it  in  his  own  be- 

iGo  Sec  post,  §  48.  half  bj'  permission,  while  holding  it 

I'o  "A  servant  or  bailiff,  or  any  as  agent  in  behalf  of  the  principal, 
person  occupying  land  or  buildings  in  such  use  and  control  is  ordinarily 
a  merely  ministerial  character,  does  but  a  form  of  compensation  for 
not  acquire  possession."  Pollock  &  services.  Farrow's  Heirs  v.  Ed- 
Wright,  Possession,  56.  See,  al^o,  mundson,  43  Ky.  (4  B.  Mon.)  605, 
Lightwood,  Possession  of  Land,  27;  is  cited  in  support  of  the  statement. 
Seymour  v.  V/arren,  86  App.  Div.  403,  In  that  case  the  question  was  merely 
83  N.  Y.  Supp.  871;  Cook  v.  Klenk,  whether  the  agent  could  question  hia 
142  Cal.  416,  76  Pac    57.  principal's    title    or    assert    adverse 

The  statement  in  Ward  v.  Small's    possession  as  against  him. 
Adm'r,   90  Ky.    198,   13    S.   W.   1070,       m  See  post,  §  48. 
that  "if  one  takes  possession  of  land        172  Ault  Wooden  Ware  Co.  v.  Bak- 
as  agent  and  uses  or  controls  It,  the    er,  26   Ind.  App.   374,   58  N.  E.   265. 
relation  of  landlord  and  tenant  aris-        its  Fiske  v.  Framingham  Mfg,  Co., 
es,"   seems  incorrect.     If  one  enter-    31  Mass.   (14  Pick.)   491. 
Ing  as  agent  uses  and  controls  the 
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board,  was  liold  to  be  a  tenant,  there  being  nothing  to  show  that 
his  possession  was  not  to  be  exclusive,  i^*  On  the  other  hand, 
one  who  was  to  cultivate  another's  land  and  to  make  the  crop, 
and  receive  his  compensation  out  of  the  proceeds,  the  surplus 
going  to  the  owner,  was  regarded  as  a  servant  and  not  a  ten- 
ant, ^■^^  and  one  who  agreed  to  manage  an  opera  house  for  the 
owner,  receiving  a  certain  sum  and  a  certain  portion  of  the 
profits  in  addition,  was  decided  not  to  be  a  tenant  but  merely  an 
employee  or  partner,  the  possession  not  being  transferred.^ '<^ 

§  10.     "Cropper"  distinguished  from  tenant. 

Where  the  owner  of  land  makes  a  contract  with  another 
whereby  the  latter  is  to  cultivate  the  land  and  the  crops  produced 
are  to  be  divided  between  the  two  parties  in  a  certain  proportion, 
the  relation  of  landlord  and  tenant  may  or  may  not  result.  The 
question  whether  it  does  result  is  one  of  intention,  to  be  deter- 
mined upon  a  construction  of  the  whole  instrument  if  the  con- 
tract is  in  writing,  or  from  the  language  used  by  the  parties 
and  their  acts  in  carrying  out  the  contract  if  the  agreement  is 
oral.  The  various  considerations  which  may  operate  in  this 
connection,  and  the  perplexing  questions  which  may  arise  under 
such  an  agreement  as  to  the  ownership  of  the  crops  pending 
their  division,  will  be  reserved  for  future  discussion,!'^  and  it 
is  desired  in  this  place  merely  to  point  out  that  the  principle 
that  only  a  tenant  has  possession  and  that  an  occupant  in  another 
capacity  has  not  possession  applies  in  this  case  as  in  others.  That 
is,  if  the  agreement  involves  a  lease,  making  the  cultivator  of 
the  land  a  tenant,  he  has  the  possession,!^^  while  if  it  is  a  mere 

i74Lightbody  V.  Tnielsen,  39  Minn.  i^s  Appling  v.  Odom,   46  Ga.  583; 

310,  40  N.  W.  67.     That  the  owner  Williams  v.  Cleaver,  4  Houst.  (Del.) 

is  not  in  such  case  a  master,  liable  453;    Neal  v.  Brandon,   70  Ark.  79, 

as  such  for  injuries  to  the  person  in  gg  g  ^  2OO;  Hatchell  v.  Kimbrongh, 

po-ssession,  see  Doyle  v.  Union  Pac.  49  j^    (^    (4  jones  Law)   1G3;   John- 

R.  Co.  147  U.  S.  413.  son  v.  Hoffman,  53  Mo.  504;  Rees  v. 

175  Ferris  v.  Hoglan,  121  Ala.  240.  Baker,  4  G.  Greene  (Iowa)  461;  Chl- 

25  So.  834.     And  see  post,  §  10.  cago  &  W.  M.  R.  Co.  v.  Linard,  94  Ind. 

iTij  Markov.'itz  v.  Grcenwall  Theat-  319,    48    Am.    Rep.    155;    Taylor    v. 

rical  Circuit  Co.  (Tex.  Civ.  App.)  75  Bradley,  39  N.  Y.  129;   Woodruff  v. 

S.  W.  74.  Adams.  5  Blackf.  (Ind.)  317,  35  Am. 

ITT  See  post,    §§    20,    253.  Rep.  122. 
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"cropping  contract,"  the  possession  remains  in  the  owner.^'^'' 
And,  conversely,  if  the  agreement  shows  an  intention  that  the 
possession  or  the  "exclusive  possession,"  as  it  is  frequently- 
expressed,  is°  shall  remain  in  the  landowner,  it  does  not  con- 
stitute a  lease  making  the  cultivator  a  tenant,i8i  while  if  it  shows 
an  intention  that  the  cultivator  shall  have  the  possession  or 
"exclusive  possession,"  he  is  necessarily  a  tenant.^^^  Iq  one  or 
two  cases  the  court  refers  to  this  right  of  possession  as  one  of 
several  considerations  on  the  question  of  the  relation  of  the 
parties,  i^s  but,  it  is  submitted,  if  their  intention  in  this  regard 
is  clearly  established,  it  must  necessarily  be  conclusive  as  to 
the  relation. 

179    Hare  v.  Celey,  Cro.  Eliz.  143;    he  was  liable  in  trespass  quare  clau- 
Appling  V.  Odom,  46  Ga.  5S3;  Decker    sum  f regit  if  he  did  so, 
V.  Decker,  17  Hun    (N.  Y.)  13;  Gra-        "°    See  ante,  §  3  a. 

X,              TT       f^       in  -Kx    r>     (±   nov  isi  Creel  v.  Kirkham,  47  111.  344; 

ham  V.  Houston,  15  N.   C    (4   Dev.  • 

„„„     ^     ,            r-i.  •  11      J    ^o  Hansen  v.  Dennison,  7   111.  App.    (7 

Law)   232;  Denton  v.  Strickland,  48  ^^^^^^^    ^^.    ^^^^^    ^     ^^^.^^^^^    ^ 

N.    C.    (3    Jones    I.aw)    61;    Fry   v.  ^^..^     ^4,    33    Pac.    712;    Herskell   v. 

Jones,   2   Rawle    (Pa.)    12;    Steel   v.  B^gi^neil,    37   Conn.   36,   9  Am.   Rep. 

Frick,    56    Pa.    172;    Wanamaker    v.  ggg.   state  v.  Page,  1  Speer  Law  (S. 

Buchanan,    33    Pa.    Super.    Ct.    138;  q^  4o§^  40  Am.  St.  Rep.  608. 
Cutting  V.    Cox,   19  Vt.   517;    Wood-       i82  steel  v.  Frick,  56  Pa.  172;    AI- 

wardy  v.  Conder,  33  Mo.  App.  147;  ^ood  v.  Ruckman,  21  111.  200;  Dixon 

Warner    v.    Hoisington,    42    Vt.    94;  y.  Niccolls,  39  111.  372,  89  Am.  Dec. 

Culley  V.  Taylor,  62  Neb.  651,  87  N?  312;  Wentworth  v.  Portsmouth  &  D. 

W.  334.  R.  Co.,   55   N.  H.   540;    Maverick  v. 

In  Warner  v.  Hoisington,   42  Vt.  Lewis,   3  McCord    (S.   C.)    2;    Rake- 

94,  it  was  said  that  such  a  contract  straw  v.  Floyd,  54  S.  C.  288,  32  S.  E. 

"did    not    divest    the    plaintiff    (the  419;  Whaley  v.  Jacohson,  21  S.  C.  51; 

landowner)    of  the  legal  possession  Warner    v.    Abbey,    112    Mass.    355; 

any  more  than  would  a  contract  to  Lake  v.  Sweet,   63  Hun,   636,  18  N. 

permit  the  defendant  to  enter  upon  y.   Supp.   342;    Neal  v.  Brandon,  70 

the  field  and  dig  and  remove  stone.  Ark.  79,  66  S.  W.  200;   Rowlands  v. 

or  cut  and  draw  away  wood  or  tim-  Voechting,   115   Wis.   352,   91   N.   W. 

ber,"    and    it    was    there    held    that  990,  60  L.  R.  A.  585. 
after  the   crop  had  been  harvested       isa  See  Reeves  v.  Hannan,  65  N.  J. 

and  the  landowner's  share  had  been  Law,    249,    48    Atl.    1018;    Dixon    v. 

set  apart  in  a  certain  place  on  the  Niccolls,    39    111.    372,    89    Am.    Dec, 

premises,  the  cropper  had  no  longer  312;   Strain  v.  Gardner,  61  Wis.  174, 

any  right  to  enter  on  that  part,  and  21  N.  W.  35. 


CHAPTER  II. 

THE  CLASSES  OF  TENANCIES. 

§  11.     Freehold  tenancies. 

a.  Tenancy  in  fee  simple. 

b.  Tenancy  for  life. 
12.     Tenancy  for  years. 

a.  The  nature  of  the  tenancy. 

b.  The  commencement  of  the  term. 

(1)  May  be  subsequent  to  lease. 

(2)  Requirement  of  certainty.  , 

(3)  Ascertainment  of  day  of  commencement. 

(a)  Commencement  on  past  day. 

(b)  Lease  "from  the  date." 

(c)  Impossible  date  for  commencement. 

(d)  Day  of  commencement  not  named. 

(e)  In  case  of  oral  demise. 

( f )  Commencement  on  termination  of  prior  lease. 

c.  The  duration  of  the  term. 

(1)  Statutory  restrictions. 

(2)  Requirement  of  certainty. 

(a)  Lease  must  show  duration. 

(b)  Tenancy  expiring  only  on  contingency, 

(c)  Lease  for  uncertain  number  of  years. 

(3)  Ascertainment  of  day  of  expiration. 

(a)  General  rule  of  computation. 

(b)  Effect  of  custom. 

(c)  Statutory  provisions, 
(d")  Inconsistent  limitations. 

(e)  Oral  evidence. 

(f)  Lease  covering  separate  tracts. 

d.  Contingent  expiration — Special  limitation. 

e.  Option  in  the  lessor  to  terminate. 

(1)  Particular  stipulations. 

(2)  Theory  of  operation. 

(3)  In  case  of  sale. 

(4)  Notice  to  lessee. 

(5)  Compensation  to  lessee 
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f.  Option  In  the  lessee  to  terminate. 

g.  The  destruction  of  the  term. 

(1)  General  considerations. 

(2)  Merger. 

(a)  The  general  doctrine. 

(b)  Quantum  of  the  reversionary  estate. 

(c)  Estates  held  in  different   rights. 

(d)  No  merger  if  estate  intervenes. 

(e)  In  case  of  interesse  termini. 

(f )  On  transfer  under  judicial  process  or  decree. 

(g)  Effect  of  contract  to  convey. 
(h)  Partial  merger. 

(i)     Merger  as  regards  third  persons. 

(3)  Surrender. 

(4)  Forfeiture. 

(5)  Eviction. 

(6)  Taking  under  power  of  eminent  domain, 

(7)  Bankruptcy. 

(8)  Destruction  of  or  injury  to  premises  by  unforeseen 

casualty. 

(9)  Untenantable  condition  of  premises. 

(10)  Expiration  of  the  lessor's  estate. 

(11)  Destruction  of  the  lessor's  estate. 

(12)  War  and  military  occupation. 

(13)  Death. 

(14)  Dissolution  of  corporation  tenant. 

§  13.     Tenancy  at  will. 

a.  When  the  tenancy  arises. 

(1)  Lease  at  will  of  lessee. 

(2)  Lease  at  will  of  lessor. 

(3)  Permissive  possession. 

(4)  Lease  not  naming  duration  of  tenancy. 

(5)  Tacit  acquiescence  in  another's  possession. 

(6)  Statutory  provisions. 

b.  Termination  of  the   tenancy. 

(1)  By  the  landlord. 

(2)  By  the  tenant. 

(3)  By  death  of  party. 

(4)  By  transfer. 

(a)  By  the  landlord. 

(b)  By  the  tenant.  ^ 

(5)  By  special  limitation. 

(6)  Tenant's  rights  on  termination. 

c.  Nature  of  the  tenant's  interest. 
14.     Periodic  tenancies. 

a.  General  considerations. 

b.  When  a  periodic  tenancy  arises. 

(1)     Under  express  limitation 
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(2)     By  Inference  on  general  letting. 

(a)  From  payment  of  periodic  rent. 

(b)  From  reservation  of  periodic  rent. 

(c)  Not  from  general  letting  alone. 
0.     Quarterly,  monthly,  and  weekly  tenancies. 

(1)  Apart  from  statute. 

(2)  Under  statutes.  • 

d.  Transfer  of  interest. 

e.  Mode  of  termination. 
§  15.     Tenancy  at  sufferance. 

a.  The  common-law  conception. 

b.  Modern  conceptions. 

c.  Rights  and  liabilities  of  tenant. 

§  11.    Freehold  tenancies. 

a.  Tenancy  in  fee  simple.  A  conveyance  in  fee  simple,  in  most 
jurisdictions,  as  before  stated,  creates  no  relation  of  tenure,  it 
having  been  so  expressly  provided  by  the  statute  Quia  Empiorcs,'^ 
and  if  the  grantee  is  to  be  regarded  as  tenant  at  all,  in  the 
sense  of  holding  under  another,  he  is  tenant  undci*  the  state. 
The  fact  that  a  rent  is  reserved  upon  the  conveyance  cannot 
make  the  conveyance  operate  as  creating  a  tenure,  and,  conse- 
quently, it  is  not  strictly  proper  to  say  that  the  relation  of  land- 
lord and  tenant  exists  between  the  grantor  and  grantee  upon  a 
conveyance  in  fee  simple  reserving  rent.  In  New  York,  though 
it  is  recognized  that  no  right  of  reverter  or  escheat  remains  in 
the  grantor  in  the  case  of  such  a  conveyance,  ^  the  courts  have 
occasionally  referred  to  the  grantor  and  grantee  as  standing  in 
the  relation  of  landlord  and  tenant,  apparently  on  the  erroneous 
theory  that  any  person  to  whom  rent  is  payable  by  another  is 
the  landlord  of  such  other.^  And  a  convej-^ance  in  fee  simple 
reserving  rent  has  occasionally  been  referred  to  as  a  "lease"  or 
a  "perpetual    lease."*      In   Pennsylvania,   the   statute    of    Quia 

lAnte,  §  1.  Barb.  (N.  Y.)  104;  Tyler  v.  Heldorn, 

2De  Peyster  v.   Michael,   6  N.   Y.  46  Barb.  (N.  Y.)  439. 

(2    Seld.)    467;    Van    Rensselar    v.       ■*  See   Folts   v.   Huntley,   7   Wend. 

Hays,  19  N.  Y.  76,  75  Am.  St.  Rep.  (N.  Y.)  210,  and  cases  cited  in  Tyler 

278:   Van  Rensselaer  v.  Read.  26  N.  v.    Heidorn,   46   Barb.    (N.   Y.)    439. 

Y.  558;  Van  Rensselaer  v.  Dennison,  Compare  Towle  v.  Remsen,  70  N.  Y. 

35  N.  Y.  393.  303.      The      exy»rc!Ssion      "perpetual 

3  Van  Rensselaer  v.  Read,  26  N.  Y.  lease"  Is  used    in   Atkinson   v.    Orr, 

558;    Van   Rensselaer  v.   Smith,    27  83  Ga.  34,  9  S.  E.  787. 
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Emptores  is  apparently  not  in  force,  and  there,  it  seems,  the  rela- 
tion of  landlord  and  tenant  might  be  regarded  as  existing  between 
the  grantor  and  grantee  in  such  a  conveyance  without  reference 
to  whether  a  rent  is  reserved.^ 

In  a  number  of  states  there  are  statutes  prohibiting  a  grant  of 
land  reserving  a  rent  for  more  than  a  specified  number  of  years, « 
and  these  would  obviously  preclude  a  conveyance  in  fee  reserving 
a  rent. 

b.  Tenancy  for  life.  The  relation  of  landlord  and  tenant 
is  created  by  a  conveyance,  by  one  having  a  greater  estate,  of 
an  estate  for  the  life  of  the  grantee,  or  for  the  life  or  lives  of 
some  other  person  or  persons,  or  for  the  lives  of  the  grantee  and 
of  some  other  person  or  persons."^  Such  a  lease  "for  life"  or 
"for  lives"  occurs  quite  occasionally  in  England,  but  in  this 
country  is  most  unusual,  a  person  creating  a  life  estate  ordinarily 
disposing  of  his  Avhole  interest  by  the  same  instrument  by  way 
of  remainder,  in  which  case  no  reversion  exists  and  no  relation 
of  landlord  and  tenant  is  created.  »  The  principles  determining 
the  mutual  rights  and  liabilities  of  the  landlord  and  tenant  are 
the  same  when  the  relation  is  created  by  a  lease  for  life  as 
when  created  by  a  lease  for  any  other  period. 

At  common  law  a  lease  for  life,  as  it  involves  the  creation  of  a 
freehold  estate,  was  valid  only  if  accompanied  by  livery  of  seisin, 
but,  if  so  accompanied,  no  words  of  limitation  were  necessary, 
the  rule  being  that  in  the  absence  of  such  words  a  conveyance 
sufficient  to  pass  a  freehold  created  a  life  estate  in  the  grantee.  ^ 

5  Cadwallader,  Ground  Rents,  c.  1;  estate  for  life."  Co.  Lltt.  42  a.  So 
Gray,  Perpetuities,  §  16.  it  is  said  in  Comyn,  Landl.  &  Ten. 

6  See  post  §  12  c  (1).  Tat  p.  6),  that  "sometimes  a  demise 

7  See  Ctiallis,  Real  Prop.  (2d  Ed.)  of  lands  is  made  without  any  limi- 
311-331,  as  to  the  various  classes  of  tation  in  respect  of  time.  Where  the 
estates  for  life  or  lives.  form  of   the   grant   is   such   as  will 

8  Challis,  Real  Prop.  22.  pass  an   estate  of  freehold,  it  will, 
9Litt.  §  1;  Co.  Litt.  8  b;  2  Blackst.    though  indefinite  as  to  time,  operate 

Comm.  121.  as  an  estate  for  life."  In  Com.  Dig., 
"If  one  grant  lands  or  tenants,  Estates  (E  1),  it  is  said  that  an  es- 
reversions,  remainders,  rents,  advow-  tate  for  life  is  created  "if  lands  are 
sons,  commons,  or  the  like  and  ex-  demised  or  granted  to  a  man,  gen- 
press  or  limit  no  estate,  the  lessee  erally,  and  delivery  be  made";  and 
or  grantee  (due  ceremonies  requisite  in  Bac.  Abr.,  Estate  for  Life  (A), 
by   law  being   performed)    hath   an  that  "if  a  man  leases  lands  to  an- 
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At  the  present  time  tlie  necessity  of  livery  in  order  to  create  such 
an  estate  no  longer  exists,  but  certain  formalities  are  necessary  in 
the  execution  of  the  conveyance,  ditTerini?  in  the  different  states. 
Provided  these  requirements  are  satisfied,  a  lease  to  a  person  with- 
out words  of  limitation  would,  as  at  common  law,  create  an  estate 
for  life,  ^^  unless,  in  view  of  local  statutes  dispeusinjj;  with  words 
of  inheritance  for  the  creation  of  an  estate  in  fee  simple,  the 
conveyance  be  construed  as  passing  an  estate  of  the  latter  charac- 
ter, ii 

Doubt  has  been  expressed  whether  a  lease  for  life  reserving 
rent  is  within  a  statutory  provision,  such  as  we  have  before  re- 
ferred to,^-  prohibiting  a  grant  or  lease  reserving  rent  for  a 
period  greater  than  a  named  number  of  years.  ^^ 

The  common-law  rule  that  an  estate  of  freehold  cannot  be 
created  to  take  efj'ect  in  futuro^^  presumably  still  precludes,  in 
a  considerable  number  of  jurisdictions,  a  lease  for  life  wliieh  is 
not  immediately  to  vest  in  possession. 

A  lease  for  life  which  fails  to  mention  whose  life  will  be 
regarded  as  one  for  the  life  of  the  giantee,  though  if  the  lessor 
might  rightfully  create  an  estate  for  his  own  life,  but  not  for  the 
life  of  the  lessee,  it  will  be  construed  as  for  the  former's  life.  ^^^ 
A  lease  to  one  during  the  lives  of  two  other  persons  will  continue 
until  the  death  of  the  survivor  of  such  persons,  i-*''  and  a  like 

other  without  saying  how  long  the  325;    Jordan  v.   Neece,  36  S.  C.  295, 

lessee    shall    enjoy    them,    he    shall  15  S.   E.  295,  31  Am.  St.  Rep.  869; 

have  them  for  his  own  life,  if  livery  Hunter     v.     Bryan,     21     Tenn.      (5 

be   made,  because  every   man's  gift  Humph.)    47;    Taylor  v.    Cleary,    29 

is  taken  most  strongly  against  him-  Grat.    (Va.)    448;    Gray  v.  Paclcer,  4 

self,  and  for  the  benefit  of  the  gran-  Watts  &  S.   (Pa.)  17. 

tee,  to  avoid  all  equivocation."  "  See  1  Tiffany,  Real  Prop.  §§  20, 

10  Doe  d.  Dixie  v.  Davies,  7  Exch.  31. 

89;   Wood  v.  Davis,  6  L.  R.  Ir.  50;  12  See  ante,  §  11a. 

Curtis    V.    Gardner,    54    Mass.     (13  "  See   Parish   v.   Rogers,   20   App. 

Mete.)    457;    Edwardsville  R.   Co.  v.  Div.  279,  46  N.  Y.  Supp.  1058;  Weg- 

Sawyer,   92    III.    377;    Clearwater   v.  ner  v.  Lubernow,  12  N.  D.  95,  95  N. 

Rose,  1  Blaclcf.    (Ind.)    137;    Adams  W.  442,  102  Am.  St.  Rep.  572. 

V.  Ross,  30  N.  J.  Law,  505,  82  Am.  i«  Challis,  Real  Prop.  (2d  Ed.)  93; 

St.  Rep.  237;  Miles'  Lessee  v.  Fisher,  Co.  Litt.  217  a. 

10   Ohio.    1.  36   Am.   Rep.   61;    Jaclt-  "a  Co.  Litt.  42  a.               -  -  - 

son  V.  Van  Hoescn,  4  Cow.   (N.  Y.)  Mb  Biudnel's  Case,  5  Coke,  9  a. 
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construction   has    been  put   on    a  lease   for   "the   life"   of   tlu' 
lessees.^  "''^ 

A  tenancy  for  life  may  be  subject  to  a  "special  limitation," 
the  effect  of  which  is  to  terminate  the  estate  upon  the  happen- 
ing of  a  particular  contingency  named  before  the  death  of  the 
person  by  whose  life  the  tenancy  is  otherwise  measured.  So  a 
lease  might  be  made  to  one  to  continue  so  long  as  he  resides  on 
the  premises,  or  to  a  widow  so  long  as  she  remains  unmarried 
or  conducts  herself  properly,  in  which  case  the  lessee  would  have, 
at  common  law,  an  estate  for  life  subject  to  termination  upon  a 
change  of  residence,  remarriage  or  improper  behavior,  respec- 
tively.i^d 

§  12.     Tenancy  for  years. 

a.  The  nature  of  the  tenancy.  Tenancy  "for  years"  is  not, 
as  might  be  inferred  from  its  name,  necessarily  a  tenancy  for  a 
certain  number  of  years,  but  the  expression  is  applied  to  any 
tenancy  for  a  certain  time,  as  for  one  or  more  years,  for  a  hall" 
or  quarter  of  a  year,  for  a  month,  or  for  any  greater  or  less 
period  of  a  fixed  duration.  ^^ 

The  estate  or  interest  of  the  tenant  for  years  is  frequently 
called  a  "term,"  from  the  Latin  w^rd  terminus,  and  this  word 
is  also  used  to  describe  the  period  of  time  during  which  the  estate 
or  tenancy  is  to  continue^"  The  tenant's  interest  is  also  not 
infrequently  spoken  of  as  a  lease,  thus  "putting,  by  a  sort  of 
metonymy,  the  instrument  by  which  an  estate  for  years  is  granted 
for  the  estate  itself."  ^~ 

i*cKenue.y  v.  Wentworth,   77   Me.  v.  Vaughan,  6  Dowl.  &  R.  ?49;  Cottee 

203.  V.  Richardson,  7  Excti.  143;   Grizzle 

i4d  Co.  Litt.  42  a,  214  b.     See  post,  v.    Pennington,    77    Kj".     (14    Bush) 

§   12  d.  115;  St.  Joseph  &  St.  L.  R.  Co.  v.  St. 

15  Litt.  §§  58,  67;  2  Blackst.  Comm.  Louis,  I.  M.  &  S.  R.  Co.,  135  Mo.  173, 
140;  1  Cruise's  Dig.  tit.  8,  c.  1.  §  3:  36  S.  W.  602,  33  Am.  St.  Rep.  607; 
Stoppelkamp  v.  Mangeot,  42  Cal.  Young  v.  Dake,  5  N.  Y.  (1  Seld.)  463, 
316;  Brown's  Adm'rs  v.  Bragg,  22  55  Am.  Dec.  356;  Finkelmeier  v. 
Ind.  122;  Casey  v.  King,  98  Mass.  Bates,  92  N.  Y.  172;  Baldwin  v.  Thib- 
503;  Shaffer  v.  Sutton,  5  Bin.  (Pa.)  adeau,  28  Abb.  N.  C.  14,  17  N.  Y. 
228.  Supp.    532;    Harding   v.    Seeley,    148 

16  See   Co.   Litt.   45.  b;    1    Cruise's  Pa.  20,  23  Atl.  1118. 

Dig.  tit.  8,  c.  1,  §  6;  Rector  of  Ched-        it  Heydrick,     J.,     in     Harding     v. 
ington's  Case,  1  Coke,  153  a;  Wright    Seeley,  148  Pa.  20,  23  Atl.  1118. 
T,  Cartwright,  1  Burrow,  282;  Evans 
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The  interest  of  a  tenant  lor  years  has  always  heen  regarded 
as  personal  and  not  real  property,  passing  to  the  personal  repre- 
sentatives of  the  tenant  and  not  to  tlie  heir.  *»  Consequently, 
sueh  interests  are  frequent  ly  referred  to  as  chattels  real.  In 
one  or  two  states,  however,  there  are  statutory  provisions  modify- 
ing this  view.  ^^ 


This  misuse,  if  it  may  be  so 
termed,  of  tlie  word  "lease,"  is  not 
of  recent  origin.  In  Sheppard's 
Touchstone,  26C,  it  is  said:  "This 
word  (lease)  also  is  sometimes,  al- 
though improperly,  applied  to  the 
estate,  i.  e.,  the  title,  time  or  in- 
terest the  lessee  has  to  the  thing 
demised,  and  then  it  is  rather  re- 
ferred to  the  thing  taken  or  had 
and  the  interest  of  the  taker  there- 
in." 

IS  Co.  Litt.  118  a;  2  Blackst.  Comm. 
3SG;  2  Pollock  &  Maitland,  Hist.  Eng. 
Law,  115,  329;  Jeffers  v.  Easton,  El- 
dridge  &  Co.,  113  Cal.  345,  45  Pac. 
680;  Goodwin  v.  Goodwin,  33  Conn. 
314;  Lenow  v.  Fones,  48  Ark.  557,  4 
S.  W.  56;  Lake  v.  Campbell,  18  111. 
106;  Shipley  v.  Smith,  162  Ind.  526, 
70  N.  E.  803;  Cade  v.  Brownlee,  15 
Ind.  369,  77  Am.  Dec.  95;  Averill  v. 
Taylor,  8  N.  T.  (4  Seld.)  44;  In  re 
Gay,  5  Mass.  419;  Hutchinson  v. 
Bramhall,  42  N.  J.  Eq.  372,  7  Atl. 
873;  Lewis'  Heirs  v.  Ringo,  10  Ky. 
(3  A.  K.  Marsh.)  248;  Faler  v.  McRae, 
56  Mi?s.  227;  Mulloy  v.  Kyle,  26  Neb. 
313,  41  N.  W.  1117;  Keating  v.  Con- 
don. 68  Pa.  75.  It  is  immaterial  that 
a  privilege  of  purcl'iase  in  fee  is  giv- 
en the  lessee.  Hazard  Powder  Co.  v. 
Loomis,  2  Disn.  (Ohio)   544. 

A  lease  for  ninety-nine  years,  re- 
newable forever,  creates  an  interest 
constituting  part  of  the  personal 
assets  of  the  lessee.  Doe  d.  Allender 
V.  Sussan,  33  Md.  11.  3  Am.  Rep. 
171;  Murdock  v.  Ratcliff,  7  Ohio,  119. 


See  Moss  Point  Lumber  Co.  v.  Harri- 
son County,  89  Miss.  448,  42  So.  290, 
873. 

10  Ga.  Code  1895,  §  3109  (An  estate 
for  years  passes  as  real  estate). 
Mass.  Rev.  Laws  1902,  c.  129,  §  1 
(If  land  is  demised  for  the  term  of 
one  hundred  years  or  more,  the  term, 
so  long  as  fifty  years  thereof  remain 
unexpired,  is  to  be  regarded  as  an 
estate  in  fee  simple  as  re.q:ards  the 
descent  and  devise  thereof,  as  well 
as  in  certain  other  connections). 
Ohio  Rev.  St.  1906.  §  4181.  (Perma- 
nent leasehold  estates,  renewable 
forever,  subject  to  the  same  laws  of 
descent  as  estates  in  fee.) 

In  Colorado,  the  general  provision 
that,  in  the  construction  of  the  stat- 
utes, the  words  "land"  or  "lands"  and 
the  words  "real  estate"  shall  be  con- 
stru-^d  to  include  lands,  tenements 
and  hereditaments,  and  all  rights 
thereto  and  all  interests  herein,  and 
the  substantially  similar  provisions 
in  the  chapters  on  conveyances  and 
executions,  were  regarded  as  showing 
that  an  estate  for  years  was  to  be 
regarded,  upon  the  tenant's  death, 
as  real  and  not  as  personal  property. 
McKe-3  v.  Howe,  17  Colo.  538.  31  Pac. 
115.  And  so  in  Tennessee  a  provi- 
sion that  "'real  estate,'  'real  prop- 
erty,' 'land.'  shall  include  lands,  ten- 
ements, and  hereditaments,  and  all 
rights  thereto  and  interests  there- 
in,' "  was  held  to  render  a  leasehold 
"real  estate."  Kelley  v.  Shultz,  59 
Tenn.  (12  Heisk.)  218. 
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Formerly,  one  to  wlioin  a  lease  for  a  term  of  years  was  made 
was  regarded  as  having  mereh^  a  right  of  action  against  the 
lessor  on  his  covenant  in  case  of  wrongful  ouster  by  the  latter, 
and  no  right  of  action  against  a  third  person  wrongfully  ejecting 
him.  that  is,  he  had  rights  m  personam  merely  and  not  in  rem. 
Early  in  the  thirteenth  century,  however,  by  the  introduction  of 
the  writ  of  qnare  ejecit  infra  terminum,  the  lessee  was  given  the 
right  to  recover  the  land  as  against  a  grantee  of  the  lessor,  and 
later  he  was  given  a  right  of  action  when  ejected  as  against  all 
the  world  by  the  writ  of  ejectione  firmae,  this  latter  writ  being 
that  on  which  the  later  action  of  ejectment  was  based,  ^o  At 
first  this  latter  writ  was  regarded  as  giving  a  right  to  the  lessee 
to  recover  damages  only  against  the  person  interfering  with  his 
possession  but,  eventually  about  the  middle  or  latter  part  of  the 
fifteenth  century  the  courts  began  to  give  judgment  in  his  favor 
for  possession  as  well  as  for  damages. 21  "Thus  the  interest  of  the 
termor  or  lessee  for  years,  instead  of  resting  at  best  upon  a  cove- 
nant with  his  lessor,  and  therefore  being  enforceable  only  as 
against  him,  became  a  right  of  property  which  could  be  enforced 
against  any  wrongdoer,  by  a  remedy  analogous  to  that  provided 
for  a  wrongful  ouster  of  a  freeholder  from  his  possession,  and  thus 
these  interests  became  estates-  or  rights  of  property  in  land. "22 
But  even  after  the  propert}^  rights  of  the  lessee  for  years  became 
thus  established  for  most  purposes,  the  "term"  could  still  in 
some  cases  be  destroyed  at  the  will  of  the  reversioner  having 
the  freehold  by  the  latter's  suffering  a  default  to  go  against  him 
in  a  collusive  action  (common  recovery),  in  which  the  lessee  for 
years,  having  no  freeliold,  could  not  intervene,  23  and  it  has 
been  suggested  that  until  this  state  of  things  was  remedied  by  a 
statute  passed  in  the  second  quarter  of  the  sixteenth  century,  -•* 
the  lessee  for  years  could  not  well  be  regarded  as  having  an 

20  Adams,  Ejectment,  2;  Digby,  &  E.  750.  See,  also.  Adams,  Eject- 
Hist.  Real  Prop.  (4th  Ed.)  175;  ment,  3;  Smith,  Landl.  &  Ten.  (3d 
"The    Seisin    of   Chattels"    hy    Prof.    Ed.)    120. 

Maitland.  1  Law  Quart.  Rev.  335  et  22  Dipby,    Hist.    Real    Prop.     (4th 

seq.;    2    Pollock    &    Maitland,    Hist.  Ed.)    176. 

Eng.  Law,  106  et    seq.  23(^0    Lj+t.  46   a;    2  Co.  Inst.   321, 

21  The  old  authorities  bearing  on  322. 

the  question  are  collected  in  the  note        2-121  Hen.  S,  c.  15   (A.  D.  1529). 
to  Doe  d.  Poole  v.  Errington,  1  Adol. 
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estate,  since  "att  estate  which  could  not,  by  the  common  law, 
be  defended  at  law,  seems  at  connnon  law  to  have  been  no 
estate.  ""5 

1).  The  commencement  of  the  term— (1)  May  be  subsequent 
to  lease.  A  lease  ior  years,  not  involving  any  transfer  of  tlie 
seisin,  was  never  subject  to  a  rule  similar  to  that  which,  at  com- 
mon law,  precluded  the  creation  of  an  estate  of  freehold  to  take 
efi'ect  in  futuro,-^  and  so,  at  the  present  day,  the  term  may  be 
made  to  commence  either  on  the  date  of  the  delivery  of  the  lease 
or  on  a  subsequent  date. 

A  term  of  years  to  commence  in  futuro  is  not  an  estate  but 
merely  an  intcresse  termini.''^  So  if  one  makes  a  "reversionary 
lease,"  that  is,  a  lease  to  take  effect  in  possession  after  the  expira- 
tion of  an  existing  tenancy,  the  lessee  has  a  mere  intcresse  ter- 
mini.^^ 

Such  an  interest  may  be  assigned,  "^  but  it  cannot,  it  is  said, 
be  surrendered  otherwise  than  by  implication  of  law.  ^'^  It  will 
not  merge  in  a  greater  estate  unless  it  becomes  itself  an  estate 
while  it  and  such  estate  are  vested  in  one  person,  3i  nor  will  an 
estate  merge  in  it.  ^~ 

(2)  Requirement  of  certainty.  It  is  said  that  the  date  of 
the  commencement  of  the  term  must  be  certain,^^  b^t  n  jg  seldom 
that  the  courts  have  regarded  a  lease  as  lacking  in  the  element 
of  certaint}'  in  this  respect,  and  it  seems  reasonable  to  conclude 
that  an  uncertainty  arising  from  the  use  of  indefinite  language  in 
specifying  the  time  of  commencement  wi]l  have  no  greater  effect 
than  an  uncertainty  arising  from  the  absence  of  any  statement 

25  Chains,  Real  Prop.  (2cl  Ed.)   47.    (1    Seld  )     463,    55    Am.    Dec.    356; 

26  2  Elackst.  Coram.  143,  1  Cruise's   2  Preston,  Conveyancing,  149. 

Dig.  tit.  8,  c.  1,  §  18;  Young  v.  Dake,  28  Smith  v.  Day,  2  Mees.  &  W.  684; 
5  N.  Y.    (1  Seld.)   463,  55  Am.  Dec.  Lewis  v.  Baker  [1005]  1  Ch.  46. 
356-    Elliott   V.    Stone,    67    Mass.    (1  =°  Bro.  Abr.,  Grants,  pi.  110:  Plow- 
Gray)    571;   Field  v.  Howell,  6   Ga.  '^^"'  arguendo,  in  Browning  v.  Bes- 

^             /-.  ,j    TVT-„  ton,  riowd.  142  b. 

423;    Johnston  v.  Corson  Gold  Mm.  ^^  ^^    ^.^^    ^^^  ^ 

Co.   (C.  C.  A.)   157  Fed.  145.  ^^^^^   ^     Rawllngs   v.   Walker.    5 

27  Smith  V.  Day,  2  Mees.  &  W.  681;    g^rn.  &  C.  111. 

Copeland  v.  Stephens,  1  Barn.  &  Aid.  30  Hyde  v.  Warden,  3  Exrh.  Div.  72. 
593.  C06;  .Toyner  v.  Weeks  [1891]  2  33  Co.  Litt.  4.^,  b:  Sbrppard's  Touch- 
Q.   B.   31;    Young  v.   Dake,   5   N.   Y.    stone,  272;  2  Piatt,  Leases,  50. 
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whatever  in  this  regardj^^a  eausinc^  the  term  to  commence  upon 
the  nominal  date  or  upon  the  date  of  delivery.^^^ 

The  time  of  the  commencement  of  the  term  need  not  be  ascer- 
tained at  the  date  of  the  execution  of  the  lease,  but  it  is  suffi- 
cient if  it  can  be  ascertained  when  such  time  arrives,  in  accord- 
ance with  the  maxim  id  cerium  est  quod  cerium  reddi  potest.  Ac- 
cordingly, a  tenn  may  be  created  to  commence  on  the  death  of  a 
third  person  named,^-*  on  the  death  of  the  lessor  himself,^^  on  the 
expiration  or  sooner  termination  of  a  term  already  existent,  ^'^ 
upon  the  payment  by  the  lessee  of  a  certain  sum  to  the  lessor,  ^"^ 
upon  the  completion  of  a  building  on  the  premises,  ^^  or  when 
the  premises  are  made  suitable  for  occupation.*^^  In  North  Caro- 
lina, however,  it  has  been  decided  that  a  lease  to  commence  when 
the  lessee  begins  to  cut  timber  on  the  premises  is  void  as  failing 
to  fix  the  time  for  commencement  of  the  term  with  sufficient 
certainty.  ^^ 

(3)  Ascertainment  of  day  of  commencement — (a)  Commence- 
ment on  past  day.  The  lease  may  name  a  day  which  is  past  as 
that  of  the  commencement  of  the  term,  •^i  In  such  case  the  lease 
has  regard  to  that  date  for  the  purpose  of  computing  the  end 

33a  See  post,  §  12  b  (3)    (d).  313;    McCIain    v.    Abshire,    72    Mo. 

33b  In  Jenkin's  Centuries,  301,  case  App.  390. 
69,    it   is   said   that   if    the    date    of        4o  Gay  Mfg.   Co.  v.  Hobbs,  128  N. 

commencement  is  uncertain  the  term  c.  46,  38  S.  E.  26.     In  this  case  there 

will     commence     immediately.       In  „,„„  _  ^„.     „*  „j.     j.       ^.    , 

•'•  v/as  a  sale  of  standing  timber   with 

Anonymous,  1  Mod.  180,  the  judges  .,  ^,-„t,^.  •     x,  , 

„'     .   . ,  ^  .,  .        .   .  ^  "Sht  m  the  purchaser  to  have  five 

were  equally  divided  uuon  this  point.  ^ 

See  post,  at  notes  57-  59  a.  ^^'^'^  ^"°^  *^^  ^'"^^  ^^  ^^^^^  ^^  be- 

34  Goodrignt  V.  Richardson,  3  Term    ^""'^  *°  ^"^  '^  ^^  ^^'^^  to  remove  It, 

li.  462.  ^^^^    ^^    "^^s    held    that   this    was    a 

35Bro.  Abr.,  Grants,  pi.  154;  Grute  '^^^®  ^^''  ^  *^^^^  °f  ^^^  years,  uncer- 

V.   Locroft,  Cro.   Eliz.   287;    2   Piatt,  *-^^^  ^^  *°  ^^^  commencement. 

Leases,  50.  ^i  Enys  v.  Donnithorne,  2  Burrow, 

36  Bishop  of  Bath's  Case,   6  Coke,  1190. 

34  b.     See  post,  §  12  b  (3)    (f).  In  Bird  v.  Baker,  1  El.  &  El.  12, 

37  Co.  Litt.  45  b.  where  there  was  a  lease  for  fourteen 

38  Colclough  V.  Carpeles,  89  Wis.  years  from  a  date  past,  it  was  held 
239,  61  N.  W.  830:  Hammond  v.  Bar-  that  a  provision  authorizing  either 
ton,  93  ¥/is.  183.  67  N.  W.  412;  Noyes  party  to  terminate  the  "demise  at 
V.  Longhead,  9  Wash.  325.  the    expiration    of    the    first    seven 

39  Murray  v.  Cherrington,  99  Mass.  years  thereof"  authorized  such  a 
229;   Clarke  v.  Spaulding,  20  N.  H.  termination  seven  years  from   such 

Li.  and  Ten.  4. 
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of  the  term  only,  and  it  takes  c(Tcct  in  point  of  interest  not  at 
such  past  date,  but  at  the  time  of  delivery .^'-^ 

(b)  Lease  "from  the  date."  There  have  been  numerous  deci- 
sions upon  the  (juestion  whether  a  tenancy  in  terms  limited  "from 
the  date,"  "from  the  day  of  the  date,"  "from  the  makin;?," 
"from  the  time  of  the  makinp:,"  or  in  like  terms,  was  to  he 
regarded  as  commencinc:  on  the  day  of  the  date  or  on  the  day 
next  following  the  date.  This  question  frequently  arose  in  the 
older  English  cases  in  connection  with  a  lease  for  life,  wliich  was 
void  if  the  tenancy  was  to  commence  on  the  day  after  the  making, 
as  involving  the  creation  of  a  freehold  in  futuro,'^^  but  the  ques- 
tion lias  not  infrequently  arisen  in  connection  with  a  tenancy  for 
years  in  ascertaining  the  last  day  of  the  tenancy.  The  older 
English  decisions  upon  the  question  were  exceedingly  contra- 
dictory, and  it  was  finally  determined,  in  a  case  frequentlj' 
referred  to,"*^  that  no  absolute  rule  can  be  laid  down  but  that 
such  expressions  are  to  construed  as  exclusive  or  inclusive  of  the 
day  of  the  date,  according  to  the  text  and  subject-matter,  so  as 
best  to  effectuate  the  intention  of  the  parties,  and  to  support 
rather  than  defeat  the  instrument.  In  this  country,  likewise, 
there  are  decisions  to  the  effect  that  the  question  whether  such 
expressions  are  inclusive  or  exclusive  of  the  date  is  one  of  the 
construction  of  the  particular  instrument  to  be  resolved  by 
reference  to  the  context  and  surrounding  circumstances.'*^  Thus, 
the  fact  that  installments  of  rent  are  made  payable  on  days  cor- 
responding to  the  day  of  the  date  has  been  regarded  as  ground 
for  construing  such  a  lease  as  creating  a  term  commencing  on 
that  date,^^'   as  has  the   fact  that  possession  was   delivered  on 

date,  and  not  from  the  date  of  the  N.  Y.  253,  45  N.  E.  556;   Higgins  v. 

lease.  Halligan,  46   111.  173;    Donaldson  v. 

42  Shaw  V.  Kay,  1  Exch.  412;  Jervis  Smilh,  1  Ashm.    (Pa.)   197. 
V.    Tomkinson,    1    Hurl.    &   N.    195;        4c  Meelcs  v.   Ring,   51  Hnn,   329,   4 

Cooper  V.  Robinson,  10  Mees.   &  W.  N.  Y.   Supp.  117;    Deyo  v.  Bleakley, 

694.  24  Barb.  (N.  Y.)  1.     But  in  Ackland 

*^  The  older  cases  are  enumerated  v.  Lutley,  9  Adol.  &  E.  879,  it  was 

In   2   Piatt,   Leases,   55,   and   in   the  considered  that  the  fact  that  the  rent 

opinions  in  the  cases  next  referred  was  payable  on  days  corresponding 

to.  to  the  date  of  the  lease  was  ground 

*4  Pugh  V.  Leeds,  Cowp.  714.     See  for  construing  the  lease  as  creating 

Ackland  v.  Lutley,  9  Adol.  &  E.  879.  a  term  to  begin  the  next  day,  since 

«  See  Buchanan  v.  Whitman,  151  otherwise  the  last  installment  of  rent 
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that  day,^^  or  that  it  was  understood  that  it  should  be  then 
deliveredj-^s  and  the  custom  of  the  community  may  be  controlling 
in  this  connection.49  But  occasionally  the  cases  have  under- 
taken to  assert  a  rule  on  the  subject,  to  apply  at  least  in  the 
absence  of  any  thing  in  the  context  or  surrounding  circum- 
stances to  aid  in  determining  the  intention  of  the  parties,  it  being 
stated  sometimes  that  a  tenancy  for  a  certain  period  "from 
the  date"  of  the  lease  commences  on  that  date,^*^  and  some 
times  that  it  commences  on  the  following  day.^^  The  question 
would  seem  to  involve,  to  a  considerable  extent,  the  application 
of  the  general  rule  prevailing  in  that  particular  jurisdiction  in 
regard  to  the  computation  of  time  from  a  particular  date  or 
event. 

The  question  whether  a  lease  expressed  to  run  "from"  a  par- 
ticular date  named,  other  than  the  date  of  the  lease,  creates  a 
tenancy  commencing  on  that  date  is  likewise,  it  seems,  a  ques- 
tion of  the  construction  of  the  particular  instrument.^2 

The  cases  do  not  discuss  the  question  whether,  when  the  date 
of  the  lease  as  named  and  the  actual  date  of  the  delivery  of  the 
lease  are  different,  such  an  expression  as  "from  the  date" 
refers  to  the  former  or  the  latter.  The  expressions  "from  the 
making"  and  "from  henceforth"  have  been  regarded  as  referring 

would  not  be  payable  until  the  day  ei  Qoode  v.  Webb,  52  Ala.  452;  At- 

after  the  last  day  of  the  term.     This  kins  v.  Sleeper,  89  Mass.   (7  Allen) 

case    is    followed    in    McCallum    v.  487. 

Snyder,  10  U.  C.  C.  P.  191.  52  in    Gray    v.    Shields,    26    Nova 

4T  Buchannan  v.  "Whitman,  151  N.  Scotia,  363,  it  was  held  that  a  lease 

Y.  253,  45  N.  E.  556.  "from  the  30th  of  April"  created  a 

48  Meeks  V.  Ring,  51  Hun,  329,  4  N.  tenancy  commencing  the  day  after 
y.  Supp.  117.  the  day  named. 

49  Wilcox  V.  Wood,  9  Wend.  (N.  Y.)  In  I.  X.  L.  Furniture  &  Carpet  In- 
346;  Goode  v.  Webb,  52  Ala.  452;  stallment  House  v.  Berets,  32  Utah, 
Fox  V.  Nathans,  32  Conn.  348.  See  454,  91  Pac.  279,  where  the  lease  was 
IKJSt,  §   12  c   (3)    (b).  expressed  to  be  "from  Dec.  1,  1904, 

50  Buchanan  v.  Whitman,  76  Hun,  to  Dec.  1,  1906,  a  term  of  two  years," 
67,  29  N.  Y.  Supp.  604,  distinguishing  whether  it  began  on  the  first  or  sec- 
Mack  V.  Burt,  5  Hun,  28,  where  the  ond  day  of  the  month  was  regarded 
term  was  to  begin  "from  and  after"  as  a  question  of  construction  to  be 
a  certain  date;  Donaldson  v.  Smith,  settled  by  reference  to  the  tfme  that 
1  Ashm.  (Pa.)  197;  Marys  v.  Ander-  possession  was  actually  given  and 
son,  24  Pa.  272;   Nesbit  v.  Godfrey,  taken. 

155  Pa.  251,  25  Atl.  621. 
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to  the  date  of  (U'livery  ratlior  than  to  tlio  nnniinal  date.^^  An  1 
tlie  day  of  delivery  and  not  the  nominal  date  have  been  re- 
garded as  the  time  Avith  reference  to  which  to  compute  the  com- 
mencement of  the  term  -when  limited  to  commence  on  a  certain 
day  of  ^larch  "now  last  past."^-*  On  the  oilier  hand,  it  is  said 
that  if  the  lease  contains  a  possible  and  sonsiMe  date,  a  reference 
to  the  date  means,  priwa  facie  at  least,  the  date  named  and  not 
that  of  dolivcry.^5  And  it  would  seem  ordinarily  in  conformity 
with  the  intention  of  the  parties,  when  they  state  that  the  term  is 
to  endure  for  a  certain  period,  "from  the  date"  of  the  lease,  to 
construe  this  as  referring  to  the  date  named  1)y  them  in  i\u'. 
lease  rather  than  to  the  date  on  which  the  lease  may  happen  to 
he  delivered.  The  lease  cannot  indeed  take  effect  in  point  of 
interest  before  delivery,  but  as  before  stated,  it  may  so  take  effect 
for  the  purpose  of  computing  the  period  of  enjoyment.^*' 

(c)  Impossible  date  for  commencement.  It  is  said  that  if 
the  term  be  limited  to  begin  from  an  impossible  date,  such  as  the 

53  Clayton's  Case,  5  Coke,  1,  where  of  March,  1802,  for  the  purpose  of 
it  is  said  that  "  'from  henceforth'  upholding  the  lease,  which  was  made 
should  be  accounted  from  the  day  under  a  power  to  make  leases  in 
of  the  delivery  of  the  indentures,  and  possession  and  not  in  iutu.ro. 

not  by  any  computation  of  date,  for  55  Styles  v.  Wardle,  4  Barn.  &  C 

'from  henceforth'  is  as  much  as  to  908. 

say  'from  the  making  or  from  the  ss  That  the  word  "date"  In  such 
time  of  the  delivery  of  the  inden-  case  refers  to  the  nominal  date 
tures,'  or  'c  confectione  praesent-  would  seem  to  be  the  opinion  of 
turn';  for  the  confection  or  making  Coke,  who  says  (Co.  Litt.  4G  b)  that 
of  the  lense  does  begin  by  the  de-  "if  a  lease  be  made  by  indenture, 
livery,  and  these  words  ('from  hence-  bearing  date  the  twenty-sixth  of  May, 
forth'),  or  any  other  words  of  the  etc.,  to  have  and  to  hold  for  twenty- 
indenture,  are  not  of  any  effect  or  one  years  from  the  date,  or  from  the 
force  until  delivery."  Compare  day  of  the  date,  it  shall  begin  on 
Hicks  V.  Harvey,  Comb.  399,  where  the  twenty-seventh  day  of  May.  It 
it  is  said  that  to  hold  from  date  and  the  lease  bear  date  the  twenty-sixth 
from  making  is  all  one.  day   of   May,   etc.,   to   have   and   to 

54  Steelo  V.  Mart,  4  Barn.  &  C.  272.  hold  from  the  making  hereof,  or 
In  Doe  d.  Cox  v.  Day,  10  East,  427,  from  henceforth,  it  shall  begin  on 
it  was  decided  that  where  a  lease  the  day  on  which  it  is  delivered,  for 
was  dated  February  17,  1802,  to  hold  the  words  of  the  indenture  are  not 
from  the  25th  of  March  next  ensu-  of  any  effect  until  the  delivery,  and 
ing,  but  was  not  executed  until  the  thereby  from  the  making,  or  from 
following  April,  the  term  might  be  henceforth,  take  their  first  effect.'' 
construed  to  commence  on  the  25th  Thus    he   distinguishes    in    this    ro- 
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thirtieth  day  of  February  or  the  fortieth  day  of  March,  it  shall 
begin  from  the  delivery  as  if  there  had  been  no  date  at  all,^'^ 
and  a  rather  delicate  distinction  has  been  taken  between  such 
a  ease  and  one  in  Avhich  the  term  is  limited  to  begin  on  a  certain 
day  in  a  certain  month  without  naming  the  year,  the  lease  being 
regarded  as  void  in  the  latter  case  for  lack  of  certainty  as  to 
the  time  of  the  commencement  of  the  term.'^s  At  the  present 
day  a  lease  of  the  latter  class  would  presumably  be  upheld  as 
creating  a  term  to  commence  either  on  its  delivery  ^^  or  on  the 
next  ensuing  day  corresponding  to  the  day  named.^^** 

(d)  Day  of  commencement  not  named.  AVhen  no  time  is 
named  for  the  commencement  of  the  term,  it  will  ordinarily 
commence  upon  its  nominal  date  if  this  is  the  same  as  the  date 
of  delivery .'^'^  But  in  case  the  date  of  delivery  is  different  from 
that  inserted  in  the  instrument  of  lease,  there  arises  the  question 
which  date  is  to  control.  It  is  said  by  Coke  that  "if  the  haben- 
dum be  for  the  term  of  twenty-one  years,  without  mentioning 
when  it  shall  begin,  it  shall  begin  on  the  day  on  which  it  is  deliv- 
ered, for  there  the  words  take  effect.  "*^i  But  in  this  case,  as  when 
the  term  is  limited  to  commence  "from  the  date,"  it  would  seem  to 
be  quite  as  conformable  to  the  probable  intention  of  the  parties  to 
consider  the  date  named  by  them  as  that  of  the  commencement 
of  the  term  for  the  purpose  of  computation.^^  There  are  several 
cases  ^2  in  which  it  is  said  that  the  term  will  commence,  if  no 
time  of  commencement  is  stated,  on  the  date  of  the  lease,  but  in 
all  these  the  nominal  date  and  that  of  delivery  were,  so  far  as 
appears,  the  same. 

Occasionally,  it  seems,  even  though  the  lease  does  not  name  any 
date  for  the  commencement   of  the  term,  it  Avill  commence   on 

gard    between    the    "date"    and    the  Doe  d.  Cox  v.  Day,  10  East,  427,  ante, 

"making"   of  the  lease.  note  54. 

57  Co.  Litt.  40  b;  Bac.  Abr.,  Leases  eo  See   citations    in   the   three   fol- 

(L.    1).  lov/ing    notes. 

B8  Anonj'moits,  1  Mod.  180.  ei  Co.  Litt.  46  b. 

50  See  2  P'att,  Lea.?es,  65.  g2  See  ante,   at   note  55. 

59a  In  Huffman  v.  McDaniel,  1  Or,  es  Doe  d.  Phillip  v.  Benjamin,  9 
259,  it  was  held  that  a  lease  "from  Adol.  &  E.  644;  Furness  v.  Bond,  4 
day  of  ,  A.  D.  1856,"  for  a  Times  Law  R.  457;  Sandill  v.  Frank- 
term  of  eighteen  months,  expired  at  lin,  L.  R.  10  C.  P.  377;  Keyes  v. 
furthest  eighteen  months  from  the  Dearborn,  12  N.  H.  52.  See  Donald- 
last  day  of  the  year  1856.     Compare  son  v.  Smith,  1  Ashm.  (Pa.)  197. 
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neither  the  nnniinal  date  ()f  tlie  lease,  nor  on  tlie  date  of  delivery, 
in  view  ol"  provisions  in  the  lease  showing  a  dilTerent  intention. 
Thus,  it  has  heen  decided  that  the  dates  named  for  the  periodical 
jniyinent  of  rent  nii^dit  shoAV  that  it  was  intended  that  the  term 
should  commence  on  a  corresponding  date.^^-  "^^  But  if  the  lease 
clearly  states  the  day  of  the  commencement  of  the  term,  this 
cannot  be  affected  by  the  times  named  for  the  payment  of  rent.«« 
And  it  makes  no  difTerencc  tliat  the  lease  is  not  executed  till  the 
day  named,  so  that  the  tenant  does  not  enjoy  the  possession  for 
the  whole  of  that  day.*'' 

(e)  In  case  of  oral  demise.  Ordinarily,  in  the  case  of  an 
oral  letting,  the  lease  has  been  regarded  as  taking  effect  from  the 
time  the  tenant's  entry  thereunder.^^s  it  has,  however,  been 
decided  in  England  that  when  one  entered  between  the  regular 
quarter  days,  and  upon  the  next  quarter  day  paid  a  proportion- 
ate part  of  the  rent,  and  thereafter  paid  upon  the  regular  quarter 
days,  his  tenancy  should  be  regarded  as  commencing  with  the 
first  quarter  day  following  his  entry."'^ 

In  one  case  in  this  country  it  is  said  tluit  in  determining  when 
a  verbal  lease  began  the  jury  may  consider  the  time  of  entry, 
the  time  from  which  the  lessee  paid  the  rent,  and  all  the  other 
circumstances,^*^  and  this  would  seem  a  proper  and  reasonable 
view  of  the  matter.''^ 

(f )  Comraencement  on  termination  of  prior  lease.  If  a  lease 
is  made  in  terms  to  commence  upon  the  termination  of  a  previous 
lease,  the  tenancy  will  begin  immediately  if  there  is  no  such 
previous  lease,  and  if  the  term  created  by  the  previous  lease 
terminates  prematurely,  the  term  created  by  the  second  lease  will 
then  begin.'-     A  lease  of  land  wdiieh  is  to  begin  at  the  termination 

64,  65  Sandill  v.  Franklin,  L.  R.  10  oo  Doe   d.   Holcomb   v.   Johnson,    6 

C.  P.  377.  Esp.  10;  Doe  d.  Savage  v.  Stapleton, 

oesidebotham  v.  Holland  [1S95]  1  3  Car  &  P.  27-5. 

Q.  B.  378.  Topendill   v.   Neuberger,   67   Mich. 

67  Sidebotham  v.  Holland  [1805]  1  j^gg,  35  N.  W.  249. 

Q.  B.  378.     And  see  Meeks  v.  Ring,  J;  ^^,^^^^^  ^  ^^^  ^  ^^^^  ^  ^   594^ 

51  HUB.  329.  4  N.  Y   Supp.  117.  ^^^^^  ^^  ^^  ^^  ^^.^  ^^^^^^,  ^^^^^ 

cs  Doe  d.  Cornwall  y.  MathewOl  ^^  ^^^  ^^^^^^ 
C   B.  675;  Kemp  v.  Derrett.  3  Camp. 

510;    Eberlein  v.   Abel.   10   111.   App.  (L)    1      See  post.  §  146  d.  at  notes 

(10     Bradw.)      626;      Feyrelsen     v.  18-23. 
Sanchez.  70  111.  App.  105. 
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of  existing  leases  of  separate  parts  of  it  will  commence  as  to 
each  part  as  soon  as  the  existing  term  therein  comes  to  an  end.'^^ 

c.  The  duration  of  the  term — (1)  Statutory  restrictions. 
At  common  law  there  is  no  restriction  upon  the  length  of  the 
term  which  may  be  created,'^*  but  in  several  states  there  are 
statutory  provisions  in  this  regardJ^  The  Alabama  statute/^ 
providing  that  no  leasehold  estate  can  be  created  for  a  longer 
term  than  twenty  years,  has  been  regarded  as  invalidating  the 
lease  only  as  to  the  excess  over  the  period  named,"^  but  a  different 
view  has  been  taken  in  New  York  as  to  a  statutory  provision  that 
no  lease  of  lands  for  over  twelve  years,  reserving  rent,  shall  be 
valid,  and  such  a  lease  was  there  held  to  be  void  in  totoJ^ 

A  provision  restricting  the  duration  of  a  lease  of  agricultural 
lands  has  been  held  to  apply  even  though  the  lands  were  not 
leased  for  purposes  of  agriculture,  if  they  are   agricultural  in 

73  Windham's  Case,  5  Coke,  7  a.       Const,  art.  1,  §  14),  in  one,  if  for 

74  Co.  Litt.  45  b;  2  Blackst.  Comm.  over  twenty  years  (Iowa  Const,  art. 
142.  See  2  Pollock  &  Maitland,  Hist.  1,  §  24).  In  Nevada  a  lease  of  such 
Eng.  Law,  112.  lands,  if  for  over  ten  years,  is  void 

A  lease  for  nine  hundred  and  nine-  without    reference    to   whether   rent 

ty-nine  years  is  valid.     Morrison  v.  is    reserved     (Comp.    Laws    1900,    § 

St.  Paul  &  N.  P.  R.  Co.,  63  Minn.  75,  2717). 

65  N.  W.  141,  30  L.  R.  A.  546;  Tod-  Leases  of  city  lots  are  void,  if  for 
hunter  v.  Des  Moines,  I.  &  M.  R.  Co.,  over  twenty  years,  by  the  provisions 
58  Iowa,  205,  12  N.  W.  267;  In  re  of  S.  D.  Civ.  Code  1903,  §  226;  Nev. 
Gay,  5  Mass.  419 ;  Montague  V.  Smith,  Comp.  St.  1900,  §  2717,  if  for  over 
13  Mass.  396;  Lilley  v.  Fifty  Asso-  fifty  years,  by  those  of  Cal.  Civ.  Code, 
ciates,  101  Mass.  432.  In  Caldwal-  §  718;  and,  if  for  over  ninety-nine 
lader.  Ground  Rents,  101,  there  is  years,  by  those  of  N.  D.  Rev.  Codes 
a  full  statement  as  to  long  term  1905,  §  4706;  provided,  except  in  No- 
leases  and  rent  reserved  on  convey-  vada,  a  rent  is  reserved. 
ance  in  fee  in  different  parts  of  this  7g  Code  1907,  §  3418. 
country,  as  well  as  in  Europe.  77  Robertson  v.  Hayes,  83  Ala.  290, 

75  Leases    and    grants    of    agricul-  3   So.    674. 

tural  land,  reserving  a  rent,  are  in        78  Clark  v.  Barnes,  76  N.  Y.   301, 

four   jurisdictions   void   if  for   over  33  Am.  Rep.  306.     But  in  Parish  v. 

ten    years    (Cal.    Civ.    Code,    §    717;  Rogers,  20  App.   Div.  279,  46  N.  Y. 

Mont.   Rev.   Codes  1907,   §   4465;    N.  Supp.  1058,  a  majority  of  the  court 

D.  Rev.  Codes  1905,  §  4746;  S.  D.  Civ.  held    that   such   provision,   if   appli- 

Code  1903,  §  22G).  in  two  if  for  over  cable  at  all  to  leases  for  life,  rend- 

twelve  years   (Mich.  Const,  art.   18,  ered  a  lease  of  agricultural  land  for 

§  12;   N.  Y.  Const,  art.  1,  §  13),  in  life  invalid  only  as  to  the  excess  over 

one,  if  for  over  fifteen  years   ("Wis.  the  twelve  years. 
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cliaractcrj^  but  it  has  also  been  decided  that  an  express  pro- 
vision of  the  lease  excluding  such  use  of  the  land  will  render  it 
valid.80 

Where  two  leases  were  made  at  ouc  time  and  as  parts  of  one 
transaction,  one  for  twelve  years  and  the  other  for  eight  years, 
the  latter  to  commence  on  the  termination  of  the  former,  both 
were  held  void,  this  being  an  evident  attempt  to  avoid  the  pro- 
hibition of  a  lease  for  over  twelve  j'^ears.^^ 

A  statutory  provision  invalidating  a  lease  for  more  than  a 
certain  period  in  which  a  rent  is  reserved  was  decided  not  to 
apply  to  a  conveyance  made  in  consideration  of  the  grantee's 
promis'e  to  support  the  grantor  during  her  life,  this  not  involv- 
ing any  reservation  of  rent,^^  ami  this  vicAV  was  taken  of  a 
lease,  by  the  owner  of  a  farm,  of  the  farm  and  the  personal 
property  thereon  to  liis  grandchild,  the  latter  to  cultivate  it  and 
keep  it  in  repair,  the  two  to  share  in  the  proceeds,  and  the 
grandchild  to  have  the  farm  on  the  other's  death,^^  and  also  of  a 
lease  granted  in  consideration  of  a  gross  sum.^*  In  a  recent  case 
a  lease  which  was  delivered  in  escroAv  to  take  effect  upon  the 
lessor's  death  was  held  to  be  invalid  under  such  a  statute,  by 
reason  of  the  fact  that  the  lessor's  death  occurred  at  such  a 
time  that  more  than  twelve  years  would  intervene  between  it 
and  the  time  named  by  the  lease  for  the  termination  of  the  ten- 
ancy.^'*'' Ordinarily,  the  question  of  the  invalidity  of  a  lease  by 
reason  of  such  a  statute  would,  it  seems,  be  a  matter  to  be  ascer- 
tained as  of  the  time  of  the  making  of  the  lease. 

Tn  Maryland  there  are  statutory  provisions,  hereafter  referred 
to,s^  which,  while  not  restricting  the  period  for  which  a  lease  may 

A  lease  for  tM-elve  3'ears,  with   a  so  Massachusetts     Nat.     Bank     v. 

covenant     to     renew     every    twelve  Shinn,  103  N.  Y.  3G0,  57  N.  E.  611. 

years,  was  held  to  he  good  for  twelve  si  Clark  v.  Barnes,  76  N.  Y.   301, 

years,  while  the  covenant  was  void.  33  Am.  Rep.  306.     See  post,  §  219. 

Hart  V.Hart,  22  Barb  (N.  Y.)  GOG.  8=  Stephens   v.   Reynolds.   6   N.   Y. 

A  judgment  foreclosing  a  mortgage  ^^   Seld.)    454. 

nn  the  leasehold  was  held  to  estop  «^  P^rsell  v.  Stryker.  41  N.  Y.  480. 

s*  Wegner   v.    Lubonnw.    12    N.   D. 


the    lessee    from    alleging   that    the 
lease  was  void   under  the  constitn- 


95,  95  N.  W.  442;  Rutherford  v.  Gra- 
ham, 4  Hun  (N.  Y.)  79G. 
tional  provision.     Witherhee  v.  Stow-       ,,,  ^^^^^^  ^   j^^^^^^   j52  Mich.  425, 

cr,  23  Hun  (N.  Y.)  27.  15  Det.  Leg.  N.  316,  IIG  N.  W.  371. 

70  Odell  V.  Durant,  62  N.  Y.  524.  85  See  post,  §  269. 
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be  made,  give  the  tenant  the  absolute  right  to  purchase  the  rever- 
sion after  a  certain  number  of  years  for  a  price  equal  to  the 
capitalization  of  the  rent  at  a  certain  percentage  named. 

(2)  Requirement  of  certainty — (a)  Lease  must  show  dura- 
tion. The  duration  of  the  term  must  appear  with  certainty  from 
the  lease  creating  it.^"^  Otherwise,  it  is  insufficient  to  create  a 
term  of  years,  and  the  person  entering  thereunder  will  be  either 
d.  tenant  at  will  or  a  periodic  tenant,^'^  or  if  the  lease  be  executed 
with  such  formalities  as  are  necessary  for  the  creation  of  a 
freehold  estate,  he  will  be,  it  seems,  a  tenant  for  life.  ^^  The 
lease  need  not,  however,  actually  name  the  period  during  which 
the  tenancy  is  to  endure,  but  it  may  fix  such  period  by  reference  to 
some  collateral  fact  or  event.  So  a  demise  to  hold  for  as  many 
years  as  a  person  named  has  in  other  property,^^  or  "during 
the  minority  of  B,"  a  living  person,  whose  age  is  ascertainable,^^ 
or  until  certain  fixed  yearly  payments  amount  to  a  sum  named,^^ 
is  valid  to  create  a  term.  Such  collateral  fact  or  event  must 
however  be  itself  certain  as  regards  its  duration  or  time  of  hap- 
pening, in  order  that  a  reference  thereto  may  give  the  requisite 
certainty  of  duration  to  the  tenancy.^- 

In  one  case  a  lease  for  a  "season"  was  regarded  as  creating 
an  estate  for  years,^^  ^^j^^  jn  another  a  lease  for  the  purpose  of 
raising  a  crop  of  "winter"  wheat  was  construed  to  create  a 
tenancy  to  endure  until  the  time  for  harvesting  such  a  erop.^^  In 
the  former  case  it  could  be  shown  by  oral  evidence  what  was 
meant  by  the  expression  "season"  in  that  vicinity  and  in  that 
connection,  and  so  there  would  seem  to  be  the  requisite  degree 
of  certainty  as  to  duration,  but  in  the  latter  case  there  would 

86  Say     V.     Smith,     Plowd.     272;        so  Co.  Litt.  45  b. 

Bishop  of  Bath's  Case,  6  Coke,  35;  01  Bishop  of  Bath's  Case,  6  Coke, 
Reed  V.  Lewis,  74  Ind.  433,  39  Am.  35.  g^y  ^  g^.^^^^  p^^^^  273-  Bar- 
Rep.    88;    Gilmore   v.    Hamilton,    83  ^.^^  ^ 

Ind.    198;    Melhop    v.    Meinhart,    70  ^                  '                   ^^    ^■ 

Iowa,    685,   28  N.  W.  545;    Corby  v.  '"  ^^^  ^^^^  subsection,  §  12  c  (2) 

McSpadden,  63  Mo.  App.  648.  ^^^• 

87  See  post,  §§  13  a  (4),  14  b  (2).  ^^  Kelly    v.    Waite,    53    Mass.    (12 

88  See  ante,  §  11  b;  post,  13  a  (4).  Mete.)  300.     See  Fraser  v.  Drynan,  9 

89  Bishop  of  Bath's  Case,  6   Coke,  New  Br.    (4  Allen)    74. 

35;  Co.  Litt.  45  b;  Eubank  v.  May  &        a*  Rees    v.     Baker,     4    G.    Greene 
Thomas  Hardware  Co.,  105  Ala.  629,    (Iowa)    461. 
17  So.  10?. 
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seem  necessarily  to  be  a  considerable  degree  of  uncertainty  as  to 
duration  until  the  crop  was  actually  harvested. 

Tlicre  is  a  decision  that  a  lease  was  one  for  years  when,  though 
the  duration  of  the  tenancy  was  not  stated,  it  was  limited  to 
commence  in  the  future,  so  that  a  freehold  could  not  be  regarded 
as  created,  and  other  provisions  showed  that  a  lease  for  years 
was  intended.^'*  This  decision  can  be  supported  only  on  the 
theory  that  a  lease  Avhich  appears  to  be  intended  to  take  effect 
as  a  lease  for  years,  without  explicitly  naming  any  period  of  time, 
is  equivalent  to  a  lease  expressed  to  be  "for  years,"  and  is,  con- 
sequently, in  accordance  with  the  view  stated  in  some  of  the 
old  books,'-"*  good  as  a  lease  for  two  years.  It  seems,  however, 
most  questionable  whether  a  lease  should  be  regarded  as  equiva- 
lent to  a  lease  expressed  to  be  "for  years"  merely  because  it 
indicates  an  intention  that  it  shall  create  a  tenancy  for  years, 
in  the  absence  of  a  statement,  expressly  or  by  inference,  of  the 
length  of  the  term. 

In  one  case  it  was  in  effect  decided  that  there  was  sufficient 
certainty  as  to  the  term  if  its  duration  could  be  ascertained  at 
the  time  of  its  commencement,  though  not  at  the  time  of  the 
making  of  the  lease.^^  The  opinion  contains  no  discussion  of 
the  matter  on  principle,  and  the  soundness  of  the  view  indicated 
may,  it  is  submitted,  l)e  open  to  question. 

(b)  Tenancy  expiring  only  on  contingency.  There  are  at 
least  two  cases  to  the  effect  that  there  is  a  sufficient  certainty  as 
to  the  duration  of  the  tenancy  if  it  is  to  endure  until  a  particular 
event,  though  the  time  of  such  event  cannot  be  ascertained  in 
advance.  In  one  of  the  cases  referred  to  the  lease  was  regarded 
as  creating  a  term  when  made  to  endure  so  long  as  the  lessee 
should  use  the  premises  for  a  particular  purpose,^^  and  in  the 

95  Barney  v.   Keith,   4   Wend.    (N.  the    lessee   at   the   rent   stipulated," 

Y.)    502.  and  this  was  regarded  as  giving  sufR- 

06  See  post,  at  note  125  a.  cient  certainty. 

97  Flagg    V.    Dow,    99    Mass.    18.  9s  Horner  v.  Leeds,  25  N.  J.  Law 

There  a  lease   for  eight  years  pro-  (Dutch.)     106.     There    though    the 

vided  that  if  at  the  end  of  that  time  lease  was  in  terms  expressed  to  he 

the  lessors  did  not  pay  the  appraised  merely  "for  any  term  of  years  the 

value  of  the  buildings  which  might  said    lessee    may    think    proper,"    it 

be  erected   by  the  lessee  the  latter  appearing  from  the  evidence  that  the 

might  retain  possession  "till  the  said  lease  was  made   for  the   purpose  of 

sum,  without  interest,  is  realized  by  manufacturing    salt,    the    court    de- 
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other  when  made  to  endure  until  the  receipts  from  the  premises 
amounted  to  a  certain  sum.^^  There  are  other  cases  in  which  the 
effectiveness  of  such  a  limitation  upon  a  contingency  has  been 
recognized,  without,  however,  any  statement  as  to  the  character 
of  the  tenancy,  as  when  the  tenancy  was  to  endure  until  other 
premises  were  made  suitable  for  the  lessee's  occupancy,^ '^'^  "dur- 
ing the  life  of  tlie  building"  in  which  the  rooms  leased  were  situ- 
ated, 1*^1  until  the  issues  and  profits  of  the  land  have  amounted 
to  a  certain  sum,^^^  gg  long  as  oil  shall  be  found  in  the  land,^^-"' 
until  the  lessor  pays  a  certain  debt,^^^  until  the  land  is  sold,^°^ 
or  so  long  as  the  premises  are  used  for  a  certain  purpose. ^''^ 
If  a  lease  which  so  undertakes  to  create  a  tenancy  to  terminate 


cided  that  it  was  "a  lease  for  so 
long  a  term  as  the  lessee  shall  use 
•the  premises  for  the  purpose  of 
manufacturing  salt,"  that  is,  that  a 
term  existed  though  there  was  no 
term  named,  a  most  singular  view, 
it  would  seem.  It  may  be  noted 
that  the  court  in  this  case,  in  citing 
a  statement  from  Comyn,  Landl.  & 
Ten.  88,  to  the  effect  that  "the  dur- 
ation of  a  term,  if  not  definitely  ex- 
pressed in  a  lease,  may  be  fixed  by 
reference  to  collateral  or  extrinsic 
circumstances,"  seems  to  assume 
that  this  means  that  the  court  can 
go  into  oral  evidence  to  aid  the  un- 
certainty of  the  lease  in  this  respect, 
while  it  evidently  means  merely 
what  has  been  stated  in  the  text 
above,  that  a  reference  in  the  lease 
to  extrinsic  circumstances  may  be 
a  sufficient  statement  of  the  length 
of  the  term. 

99  Wilcox  V.  Bostick,  57  S.  C  151, 
35  S.  E.  496. 

100  D'Arcy  v.  Martyn,  63  Mich. 
602,  30  N.  W.  194.  So  in  Stevens  v. 
Pantlind,  95  Mich.  145,  54  N.  W. 
716,  a  lease  of  a  sawmill  for  so 
long  a  time  as  it  shall  take  the 
lessees  to  cut  certain  designated  logs 
was  regarded  as  valid,  nothing  be- 
in  said,  however,  as  to  the  charac- 
ter   of    the    tenancy. 


101  Ainsworth  v.  Mt.  Moriah  Lodge, 
172  Mass.  257,  52  N.  E.  81.  Here 
it  was  held  that  "life  of  the  building" 
was  terminated,  within  the  provi- 
sion of  the  lease,  when  the  lessee 
could  not  rebuild  the  rooms  leased, 
as  required  by  the  covenant  to  keep 
in  repair,  without  rebuilding  other 
parts   of    the    building. 

102  Batchelder  v.  Dean,  16  N.  H. 
265. 

In  Thomas  v.  Wright,  9  Serg.  &  R. 
(Pa.)  87,  it  was  said  that  one  hold- 
ing under  a  lease  at  a  fixed  rent,  to 
hold  till  he  had  reinbursed  himself 
for  repairs,  was  a  tenant  from  year 
to  year.  This  seems  sound  in  prin- 
ciple, since  his  holding  was  for  an 
uncertain  time,  and  consequently,  as- 
suming that  the  lease  was  not  suflB- 
cient  to  create  a  freehold,  a  tenancy 
at  will  would  have  existed  had  it 
not  been  for  the  reservation  of  rent. 
See  post,  §  14  b  (2). 

103  Harley  v.  O'Donnell,  9  Pa.  Co. 
Ct.   R.   56. 

104  Wells  V.  Sheerer,  78  Ala.  142; 
Nugent  V.  Riley,  42  Mass.  (1  Mete.) 
117,  35  Am.  Dec.  355;  Hunt  v.  Com- 
stock,  15  Wend.   (N.  Y.)   665. 

105  Aydlett  v.  Pendleton,  114  N.  C. 
1,  18  S.  E.  971. 

loeKugel  v.  Painter,  166  Pa.  592, 
31  Atl.  338. 
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ouly  upon  the  happening  of  a  certain  contingouey,  the  time  of 
^vhich  cannot  be  ascertained  in  advance,  is  executed  with  formali- 
ties sufficient  to  pass  a  freehold,  it  would,  according  to  the  com- 
mondaw  authorities,  have  that  efi'ect,  creating  an  estate  in  fee  or 
for  life  in  the  lessee,  subject  to  a  special  limitation  ^""^  terminat- 
ing the  estate  upon  such  a  contingency,  that  is,  for  instance,  when 
the  premises  cease  to  be  used  for  such  purpose,  the  other  prem- 
ises are  made  suitable,  or  the  life  of  the  building  comes  to  an 
end.  Such  cases  fall  clearly  within  the  principle  of  Coke's  state- 
ment that  "if  a  man  grant  an  estate  to  a  woman  while  she  re- 
mains single,  or  during  her  widowhood,  or  so  long  as  she  behave 
well,  or  to  a  man  and  a  woman  during  the  coverture,  or  as  long 
as  the  grantee  dwell  in  such  a  house,  or  so  long  as  he  pay  forty 
pounds,  etc.,  or  until  the  grantee  be  promoted  to  a  benefice,  or  for 
any  like  uncertain  time,  which  time,  as  Bracton  saith,  is  tempos 
indcterminatum,  in  all  these  cases  if  it  be  of  lands  or  tenants, 
the  lessee  hath  in  judgment  of  law  an  estate  for  life  determin- 
able, if  livery  be  made."^°^  If  on  the  other  hand  the  lease  is 
not  executed  so  as  to  pass  a  freehold,  it  can  create  but  a  tenancy 
at  Avill,  since  the  duration  of  the  tenancy  is  absolutely  uncertain 
until  it  has  come  to  an  end.  But  even  if  it  be  a  tenancy  at  will, 
the  limitation  of  a  contingency  for  the  termination  of  the  tenancy 
may  be  eft'ective  as  a  special  limitation,  there  being  on  principle 
no  objection  to  such  a  limitation  in  connection  with  a  tenancy 
at  will.^°9-  Such  a  lease,  not  naming  any  term  but  limited  to 
endure  until  the  happening  of  a  contingency,  cannot  properly  be 
regarded  as  a  lease  for  years. 

The  view  just  stated  appears  to  be  equivalent  to  the  statement 
in  one  of  the  older  authorities  that,  in  order  to  support  a  lease 
for  years  by  reference,  the  reference  must  be  "to  a  thing  wliieh 
has  express  certainty  at  the  time  of  the  lease  made,  and  not  to 
a  possible  or  casual  certainty, "^o  jq  accordanc^o  with  Avhich  it  was 
held  that  a  lease  to  endure  until  the  child  of  I  came  to  full  age. 

In  Beham  v.  Ghio,  7.5  Tex.  87,   12  tion  of  the  binlrlin!?  on  the  prerai^c.^ 

S.  W.  n9fi,  it  was  held  that  when  a  by  fire  another  court  house  was  se- 

lease  of  premises  for  use  as  a  court  lected. 

house    provided    that    the    tenancy  lo-  See  1  Tiffnny,  Real  Prop.  §  30. 

should    come   to   an    end    if   at   any  los  Co  Litt.  42  a. 

time    the   commi?s!oners   should    se-  loo  See  post,  §  13  h  (5). 

lect   pnother   court   houso,   it    would  n'^Bi.shop  of  Bath's  Case,  6  Coke, 

be  presumed  that  upon  the  destrne-  3.5  h. 
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such  child  being  in  ventre  sa  mere  at  the  time  of  the  lease,  was 
lacking  in  certainty/ ^^  as  Avas  a  lease  to  one  who  had  execu- 
tion under  a  statute  merchant  until  he  was  satisfied  the  duty 
for  which  he  had  issued  execution,ii2  ^iud  also  a  lease  of  lands  to 
endure  until  the  total  issues  and  profits  amounted  to  a  certain 
sum.1^3  And  so  a  lease  to  endure  for  so  many  years  as  A  shall 
live  i^'*  or  "as  the  coverture  between  A  and  B  shall  continue, "^^^ 
or  for  so  long  as  C  shall  be  parson  of  D,^^*^  is  stated  not  to  be  good 
as  a  lease  for  years  by  reason  of  the  uncertainty.  In  all  of  these 
cases,  it  is  to  be  observed,  wdien  the  contingency  happens  whicli 
is  to  terminate  the  tenancy,  the  duration  of  the  tenancy  will  be 
known,  but  this  is  not  to  be  regarded  as  making  its  duration  cer- 
tain within  the  rule.  If  it  were  otherwise,  a  tenancy  for  life  or 
at  will  might  be  regarded  as  a  tenancy  for  years,  since,  when 
the  life  ceases  or  the  will  is  exercised,  the  duration  of  the  tenancy 
will  be  known. 

It  may  be  suggested  that  a  tenancy  to  endure  till  the  happen- 
ing of  a  contingency  named  might  be  upheld  as  a  tenancy  for 
years  by  the  application  of  the  principle,  stated  by  the  older 
authorities,  that  a  terra  uncertain  at  the  time  of  the  lease  may  be 
rendered  certain  by  matter  ex  post  facto,  the  only  instance  of 
which  specifically  mentioned,  being  that  of  a  lease  for  so  many 
years  as  a  third  person  may  name,  in  which  case,  if  such  persr.u 
name  a  certain  term,  the  lease  will  be  good  ah  initio.^'^'^  That 
a  lease  until  a  contingency  named  was  not  within  this  principle, 
as  understood  by  these  authorities,  appears  with  sufficient  clear- 
ness from  the  cases  above  referred  to.  This  doctrine,  that  the 
term  may  be  rendered  certain  by  matter  ex  post  facto,  it  should 
be  mentioned,  was  itself  subject  to  a  restriction  to  the  effect  that 
the  reduction  to  a  certainty  must  occur  within  the  lifetime  of 
both  the  lessor  and  the  lessee  ^^^  on  the  theory,  apparently, 
that  no  interest  passed  until  the  certainty  appeared.^^'' 

111  Bishop  of  Bath's  Case,  6  Coke,  nr  Bishop  of  Bath's  Case,  6  Coke, 
35  b.  35  b:  Say  v.  Smith,  Plowd.  273. 

112  Say  V.  Smith,  Plowd.  273.  ii«  Rector    of    Chedinjrton's    Case, 

113  Bishop  of  Bath's  Case,  6  Coke,  1  Coke,  155  a;  Say  v.  Smith,  Plowd. 
35  b.  273;    Western    Transp.    Co.    v.    Lan- 

114  Co.     Litt.     45     b;      Sheppard's    sing,  49  N.  Y.  499. 

Touchstone,    275.  no  See  argument  in  Savell  v.  Cor- 

ns Bac.  Abr.,  tit.  Leases   (L  3).       dell,  Godb.  24. 
116  Co.  Litt  45  b. 
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The  view  above  stated,  that  the  mere  fact  tliat  a  future 
event  is  named,  on  the  happening  of  whicli  the  tenancy  is  to 
terminate,  does  not,  if  tiie  time  of  such  happening  is  uncertain, 
create  the  certainty  of  duration  necessary  for  an  estate  for  years, 
is  recognized  in  a  number  of  cases  in  this  country,  it  having  been 
decided  that  there  was  no  sufficient  certainty  to  create  a  terra 
of  years  in  the  case  of  a  lease  for  so  long  as  the  lessee  "may 
please, "^20  "for  so  long  as  a  certain  business  may  be  carried  on 
by  the  lessee,"  ^^i  "until  the  party  of  the  first  part  is  prepared 
to  improve  the  ground  with  new  buildings, "^22  qj.  until  the  prem- 
ises are  sold.^--"^  And  it  has  been  decided  that  a  lease  not  naming 
any  terra  is  not  a  lease  for  two  years  because  it  provides  that  the 
lessor  raay  repossess  himself  of  the  property  at  the  end  of  two 
years.^-^  So  a  lease  "during  and  for  the  whole  time  that  the  les- 
see raay  be  postmaster"  was  construed  as  referring  to  his  present 
term  in  such  office,  since,  if  it  was  regarded  as  including  the  term 
which  he  might  afterwards  have  by  reappointment,  the  lease 
would  be  lacking  in  certainty  sufficient  to  create  a  term.^^s 

(c)  Lease  for  uncertain  number  of  years.  It  is  said  in  some 
of  the  older  books  that  if  a  man  in  terms  leases  his  land  "for 
years"  or  "for  term  of  years,"  it  is  a  good  lease  for  two  years,  be- 
cause for  more  there  is  no  certainty,  and  for  less  there  can  be  no 
sense  in  the  words. ^ 25a  Tq  ^  certain  extent  in  accordance  with 
this  view  is  that  expressed  in  a  modern  case  that  a  lease  for 
one  or  more  years  is  a  lease  for  two  years.^^e     Perhaps  a  lease  in 

lao  Western  Transp.  Co.  v.  Lan-  bound,  he  having  the  right  to  term- 
sing   49  N.  Y.  499.  inate  the  lease  at  will.     See  post,  § 

121  Melhop   V.   Meinhart,   70    Iowa,  12  f. 

685    28  N.  W.  545.  ^"  Easton  v.  Mitchell,  21  111.  App. 

i;;2  Corby    v.    McSpadden,    63    Mo.   '^^^■ 

125a  Bishop  of  Bath's  Case,  6  Coke, 

^^'  „  ^       -,Ar,.„      -,o'7       36;    Bac.    Abr.,  Leases    (L)    3;    Bro. 

123  Lea  V.  Hernandez,  10  Tex.  137.  '      .  ,    .0      •*•        V/  f 

^^  ,.  Abr.,  Lease,  pi.  13,  citing  dictum  or 

124  Murray  v.Chernngton,  99  Mass.    ^.^^^^^.^^^^    ^     .^  Y    B    ,4  „^„    3^ 

229.     The  decision  in  this  case  was  ^^     3^,^      ^^^^^^^^      j  _     apparently 

however,   on    the    ground    that    the  tj,o„„.j^t  ^hat  such  a  lease  was  one 

lessee  was  not  bound   for   the   two  ^t  will  only.     See  Bro.  Abr.,  Lease, 

years.     But  by   other   decisions   the  p]_  22. 

lessor  might  be  bound  for  a  certain       12c  Boston  Clothing  Co.  v.  Solberg, 

period   though  the  lessee  is  not  so  28    Wash.    262,    68    Pac.    715.     The 
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this  latter  form  might  be  regarded  as  a  lease  for  two  years  with 
an  option  in  the  lessee  to  terminate  the  tenancy  at  the  end  of  one 
year 
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A  lease  for  seven,  fourteen,  or  twenty-one  years,  as  the  lessee 
shall  think  proper,  has  been  regarded  as  sufficiently  certain,i28  as 
was  a  lease,  made  in  1775,  for  "three,  six,  or  nine  years,  determ- 
inable in  1788,  1791  or  179-1,"  it  being  decided  that  the  lessee  had 
the  option  whether  to  terminate  it  at  either  of  the  earlier 
dates.129  Ordinarily,  the  same  end  would  be  attained  by  making 
a  lease  for  the  longest  period  named,  with  an  option  in  the  lessee 
to  terminate  it  at  the  end  of  one  of  the  shorter  periods.i^o 

(3)  Ascertainment  of  day  of  expiration— (a)  General  rule 
of  computation.  In  the  case  of  a  term  limited  to  endure,  not  for 
a  certain  number  of  days  but  for  a  year  or  a  month,  the  lease 
does  not  terminate  upon  the  day  corresponding  to  the  day  on 
which  the  term  commences  but  upon  the  day  preceding  that  day, 
that  is,  the  term  is  regarded,  for  the  purpose  of  computation,  as 
commencing  at  the  midnight  preceding  the  day  named  for  its 
commencement.! 31  So  a  lease  for  a  year,  commencing  the  first 
day  of  April,  expires  at  the  end  of  the  last  day  of  March,i32  and 
a  lease  for  a  month,  commencing  the  first  day  of  the  month, 
expires  the  last  day  of  the  month.isa     tj^^  ^^^^  ^^^^  j^^^^^  ^^^^^ 

no  doubt,  when  the  tenancy  is  for  two  or  more  years  or  for 

opinion  merely  cites  Wood,  Landl.  &  1032.     The  decision  is  probably  more 
Ten.  §  291,  stating  that  a  lease  for  correctly    reported    in    3    Term    R. 
one  year   certain,    and   so   on   from  ^gg    ^^^^ 
year  to  year,  creates  a  tenancy  for 
two  ysars  at  the  least.     (See  post, 
§    14   b    [1]  ),   and    Gear,    Landl.   & 
Ten.  §  25,  stating  that  a  demise  for  '^*'  ^^^  ^^^^'  §  ^"  ^• 
more  than  one  year,  without  saying  "'  ^ay  v.  Smith,  Plowd.  271;  Side- 
how  many  years,  is   for  two  years  ^°tham   v.   Holland    [1895]    1   Q.   B. 
certain.     Mr.    Gear   cites   only  Denn  378;   Marys  v.  Anderson,  24  Pa.  272 
V.    Cartwright,    4    East,    29;    Doe    d.  (semble);  Duffy  v.  Ogden,  64  Pa.  240; 
Chadbourne  v.  Green,   9  Adol.  &  E.  Buchanan  v.  V/hitman,  151  N.  Y.  253, 
658,  and  Doe  d.  Monck  v.  Geekie,  5  ^^  N.  E.   556;    Donaldson  v.   Smith, 
Q.  B.  841,  none  of  which,  it  is  sub-  ^  ^^^™-   (P^->   1^7;   Higgins  v.  Hal- 
mitted,      supports      his      statement,  ^^^an,  46  111.  173. 
Compare  post,  §  12  c  (3)    (d).  i32  pox  v.  Nathans,  32  Conn.   34S. 

127  See  post,  §  12  f,  and  cases  next  ^^s  Steffens  v.  Earl,  40  N.  J.  Law. 

cited.  128,  29  Am.  Rep.  214. 

12S  Ferguson  v.  Cornish,  2  Burrow, 


i29Goodright     v.     Richardson, 
Term  R.  462. 
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two  or  more  montlis.^^*  So  in  the  ease  of  a  periodic  tenancy, 
each  period  boy:ins  on  the  day  corresponding  to  tliat  of  the  day 
named  for  the  commencement  of  tlie  holding,  and  terminates 
on  the  previous  day.^^^  In  the  case  of  a  tenancy  from  montli 
to  month,  for  instance,  which  began  on  the  first  day  of  the  cal- 
endar month,  each  month  of  tlio  tenancy  ends  on  the  last  day 
of  the  calendar  month,  and  tlic  succeeding  monthly  period  begins 
on  the  following  day.^^o  n  i^jig  in  qj^q  state  been  said  that  a 
lease  to  end  "on  May  1st"  expires  at  noon  of  that  day,  while  one 
"to  May  1st"  expires  at  midnight  on  April  30th,  ^37 

(b)  Effect  of  custom.  The  exact  time  of  the  expiration  of 
the  tenancy  under  a  lease  for  a  particular  period  may,  it  seems, 
be  affected  by  the  custom  and  common  understanding  of  the 
community  in  tliis  regard.^^s  jn  New  York  it  is  said  to  be 
settled  by  custom,  which  has  acquired  the  force  of  law,  that  a 
tenancy  for  the  term  of  one  year,  commencing  on  a  first  day  of 
May,  shall  terminate  on  the  next  first  day  of  May  at  twelve 
o'clock  noon.iso 

(c)  Statutory  provisions.  In  several  states  there  are  statu- 
tory provisions  to  the  effect  that  in  the  case  of  leases  not  nam- 
ing any  period  the  tenancy  shall  come  to  an  end  at  a  certain 
time  in  the  calendar  year,  or  shall  be  construed  as  intended  to 
endure  for  a  period  named  in  the  statute.!'*^     The  effect  of  such 

134  So  if  a  term   of  tv/o  years  ia  In  Frost  v.  Akron  Iron  Co.,  1  App. 

limited    to  commence   on    December  Div.  449,  37  N.  Y.  Supp.  374,  it  is  said 

1st,  it  ends  on  November  30tli.  that   by   custom,   when   a   lease   ex- 

is'-  Sidebotham   v.   Holland    [1895]  pires  on  the  second  day  of  May,  the 

1  Q.  B.  378.  landlord  is  entitled  to  possession  at 

13B  PetFch  V.  Bi.ee;s,  31  Minn.  392,  twelve  o'clock  noon.     See,  also,  Peo- 

18  N.  W.  101;    Harris  v.  Halverson,  pie  v.   Robertson,  39  Barb.    (N.  Y.) 

23  Wash.  779,  63  Pac.  549.  9,  ante,  note  137. 

i--^  People  V.   Robertson,   39   Barb.  i4o  Cal.    Civ.    Code,    §§    1043,    1944 

(N.  Y.)  9.  (A    hiring    of    real    property    other 

138  See  Fox  v.  Nathans,  32  Conn,  than  lodgings  and  dwelling  houses, 

348;  Marys  v.  Anderson,  24  Pa.  272;  in   places   where  there  is  no   usage 

"Wilcox  V.  Wood,   9   Wend.    (N.   Y.)  on  the  subject,  is  presumed  to  be  for 

346;  Doe  d.  Moore  v.  Eason,  33  N.  C.  one    year   from    its    commencrment 

(11  Ired.  Law)  5C8.  A  hiring  of  lodgings  or  a  dwelling 

isoMsrsh    V.    Masterson,    15    Daly,  house    for    an    unspecified    term    Is 

114,   3   N.  Y.   Supp.   414;   Wilcox  v.  presumed    to    have    been    made   for 

Wood,  9  Wpnd.    CN.  Y.)    346;   2  M''-  such   length   of  time  as  the  parties 

Adam,  Landl.  &  Ten.   (3d  Ed.)   578.  adopt    for    the    estimation    of    rent. 
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a  statute  would  seem  to  be  to  substitute  in  certain  cases  a  tenancy 
for  years  for  what  might  otherwise  be  a  tenancy  at  will  or  a 
periodic  tenancy. 

(d)  Inconsistent  limitations.  It  has  been  decided  that  when 
the  commencement  and  duration  of  the  tenancy  are  clearly  stated, 
an  inconsistent  statement  as  to  the  date  upon  which  it  will  come 
to  an  end  will  be  disregarded  as  being  the  result  of  mistake.^ ^^ 

Thus  a  hiring  at  a  monthly  rent  is    livan,    80    Iowa    218,   45    N.   W.    765. 
presumed  to  be  for  one  month.     In    2  N.  J.  Gen.  St.  p.  1924,  §  37  (When 
the   absence   of    any   agreement    re-   no  term  is  agreed  upon  and  the  rent 
specting  the  length  of  time  or  the    is  payable  monthly,   so  long  as  the 
rent,  the  hiring   is   presumed  to   be    tenant  pays  the  rent  agreed,  it  shall 
monthly).     See    Gabel    v.    Page,     6    be  unlav/ful  for  the  landlord  to  dis- 
Cal.    App.    618,    92    Pac.    749.     Conn,    possess    the   tenant   before  the   first 
Gen.    St.   1902,   §   4043    (Parol  leases   day    of    April    succeeding    the    corn- 
reserving  monthly  rent,  in  which  the    mencement    of    the    letting    without 
time  of  termination  is  not  agreed  on,    giving     the     tenant    three     months' 
shall  be  construed  to   be  leases  for    notice   to   quit).     N.   Y.    Real   Prop, 
one    month    only).     See    Corbett    v.    Law,   §   202    (An  agreement  for  the 
Cochrane,  67  Conn.  570,  35  Atl.  509.    occupation   of  real   property,  in   the 
Del.  Rev.  Code  1893,  p.  866,  §  2.     (If    city  of  New  York,   not  particularly 
no    term    expressly    limited,    demise    specifying  the  duration  of  the  occu- 
shall  be   construed   as  for  a  year),    pation,  shall  be  deemed  to  continue 
Ga.  Code  1895,  §  3132  (where  no  time    until  the  first  day  of  May  next  after 
specified  for  the  termination  of  the    the  possession  commences  under  the 
tenancy,  the  law  construes  it  to  be    agreement).    A  tenancy  expressed  to 
for   the  calendar  year,   but  if   it  is    be   at  the  will    of  either   party  was 
expressly    a    tenancy    at    will,    then    held    not  to   be   within    the   statute, 
either    party    may    terminate    it    at    Jennins   v.  McCarthy,   40    N.  Y.    St. 
will).     Iowa  Code  1897,  §  2991.     "In    Rep.   678,  16  N.  Y.  Supp.   161.     See, 
case  of  tenants  occupying  and  culti-    also,  Hebberd  v.  Mayo,  97  N.  Y.  Supp. 
vating    farms,    the    notice    must    fix    S96.     N.  D.  Rev.  Codes  1905,  §§  5529, 
the   termination    of   the  tenancy   to    5530.     (Same  as  Cal.    Civ.  Code,   §§ 
take  place  on  the  first  day  or  March,    1943,     1944,     supra,     omitting     "and 
except    in    cases   of   mere    croppers,    dwelling  houses"  and  "or  a  dwelling 
whose  leases  shall  be  held  to  expire    house").     S.   D.   Civ.    Code    1903,   §§ 
when  the  crop  is  harvested;   if  the   1435,  1436  (same  as  North  Dakota), 
crop   is    corn,   it   shall    not  be   later        i4i  Piddle  v.  Vandeventer,  26   Mo. 
than  the  first  day  of  December,  un-    500 ;   Nindle  v.  State  Bank,  13  Neb. 
less    otherwise    agreed    upon").     It    245,  13  N.  W.  275. 
was  held  that  under  this  statute  the        in  Siegel,  Cooper  &  Co.  v.  Colby, 
tenant  who  has  husked  his  corn  can-    175  m.  2IO,  52  N.  E.  917,  the  lease 
not  thereafter  pasture  his  cattle  on    was   expressed  to  be  for  a  term  to 
the  stalks.     Kyte  v.  Keller,  76  Iowa,    commence   January  1.    1886,   to   run 
34,  39  N.  W.  928;  Tantlinger  v.  Sul-    until  December  31.  1889,  but  it  pro- 

L.  and  Ten.  5. 
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In  one  case,  however,  it  was  hold  that  under  snch  circumstances 
the  lessee  had  the  option  to  elect  between  the  two  dates.1^2  And 
elsewhere  it  has  been  said  that  in  case  of  doubt  the  construction 
of  the  lease  in  rejxard  to  the  duration  of  the  term  must  be  in 
favor  or  the  tenant.^^^ 

If  the  limitations  of  the  lease  be  divisible,  and  by  part  thereof 
a  terra  is  sot  forth  with  certainty  while  the  rest  are  uncertain, 
the  lease  will,  it  has  been  decided,  be  upheld  as  to  the  latter.  So 
it  has  been  hold  that  if  a  man  grant  another  a  lease  for  ten  years 
with  a  provision  that  if,  at  the  end  of  every  ten  years,  the  grantee 
shall  pay  the  lessor  a  certain  quantity  of  tiles  he  shall  have  a 
perpetual  demise  from  ten  years  to  ton  years  continually  follow- 
ing, tliis  is  a  good  lease  for  ten  years  and  bad  as  to  the  balance.^^^ 
And  a  lease  to  hold  for  one  year,  and  so  for  two  or  three  years,  or 
such  term  as  the  parties  should  think  fit,  was  held  to  be  for  a 
year  only.i^s  Likewise,  in  the  case  of  a  lease  for  a  year  with 
provision  that  it  should  run  so  long  as  the  parties  should  agree, 
and  that  when  the  parties  failed  to  agree  the  lessor  should  have 
immediate  possession,  it  was  held  that  the  lessee  had  no  right 
to  hold  after  the  year  against  the  will  of  the  lessor.^^^  But  in 
one  case  it  was  held  that,  on  a  construction  of  the  whole  instru- 
ment, a  lease  in  terms  to  run  from  a  day  named  to  the  correspond- 
ing day  in  the  next  year,  with  a  provision  that  if  either  party 
elected  to  terminate  the  lease  the  party  so  electing  should  give 
six  months'  prior  notice,  the  latter  provision  was  controlling, 
and  such  notice  was  necessary  to  terminate  it  at  the  end  of  the 
first  or  any  subsequent  year.^^'^ 

The  rule  above  stated,  that  if  a  terra  is  clearly  defined  other 
ambiguous  limitations  in  the  lease  should  be  disregarded,  might, 
it  is  conceived,  have  been  advantageously  applied  in  certain  cases 

Tided   for  a  totnl  rental  of  $36,000,  142  Murrell   v.   Lion,    30   La.    Ann. 

to  bfi  paid  in  equal  monthly  instal-  255. 

ments    of    $1,000,    and    allowed    tho  143  Com.  v.  Sheriff,  3  Brewst.  (Pa.) 

lessee  to  renew  from  January  1,  1889.  537. 

A  renewal  was  actually  granted,  re-  1*4  Say     v.     Smith,     Plowd.     271; 

citing  that  it  was  to  begin  Decem-  G\\Tnn  v.  Mainestone,  3  Car.  &  P.  302. 

her  31,  1889.     It  was  held  that  the  145  Harris  v.  Evans,  Amb.  329. 

intention  was   in  the  first  place   to  nfiDunphy  v.  Goodlander,  12  Ind. 

mal<:e  a  lpa?e  to  expire  December  31,  App.  G09,  40  N.  E.  924. 

18<^S.  nnrl  that  the  renewal  was  then  i47T3rndy  v.  Flint,  23  Neb.  785,  37 

to  take  effect.  N.  W.  647. 
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in  which  a  lease,  which  after  limiting  a  certain  term  gave  a  "right 
of  refusal"  to  the  lessee  for  further  like  periods,  was  apparently- 
held  to  create  a  succession  of  terms,  each  term  to  commence  upon 
the  expiration  of  the  previous  term,  until  the  parties  or  one  of 
them  indicated  an  intention  to  the  contrary .i-*^  Such  a  con- 
struction placed  upon  the  language  of  the  demise  seems  in  effect 
to  involve  the  creation  of  a  periodic  tenancy  terminable  without 
the  notice  ordinarily  required  in  the  case  of  such  a  tenancy,  and 
should,  it  is  conceived,  be  adopted  only  when  the  intention  to 
that  effect  is  clearly  apparent.  The  rule  referred  to  might  also 
have  been  applied,  it  seems,  to  leases  limiting  a  term  and  also 
providing  that  the  lessee  might  retain  possession  so  much  longer 
as  he  desired,  which  were,  however,  construed  to  allow  him  to 
retain   possession    after   the    term.^^^     Such   a    result    could   be 

14S  In  Drinlvi^^rrl  v.  Heptinstall,  55  rent,"  and  it  was  held  that  if  the 
W.  Va.  320,  47  S.  E.  72,  it  was  held  tenant  remained  in  possession  after 
that  a  lease  for  a  term,  "with  the  re-  the  first  year  he  could  be  turned  out 
fusal  of  said  premises  from  month  to  at  the  end  of  the  second  year  with- 
month  thereafter  so  long  as  said  out  any  notice  to  quit,  his  continued 
(lessee)  may  desire  to  occupy  said  holding  being  "a  new  tenancy  for  an- 
premises,"  did  not  create  a  periodic  other  year,  and  not  from  year  to 
tenancy  after  the  end  of  the  term,  year."  In  one  part  of  the  opinion 
but  merely  gave  to  the  lessee  the  the  court  seems  to  think  that  the 
right  to  the  property  so  long  as  the  tenant's  continued  holding  was  un- 
lessor  continued  to  lease  it,  and  that  der  the  lease,  and  in  another  that 
the  lessee's  "term  ends  with  his  it  was  under  the  lessor's  subsequent 
month  each  time,  unless  it  is  re-  consent  to  his  continuance  in  pos- 
newed  by  the  assent  of  the  parties,  session.  But  it  is  impossible  from 
expressed  or  implied,  and  no  notice  the  opinion  to  form  a  clear  idea  of 
to  quit  is  necessary."  Crawford  v.  what  the  court  did  mean.  It  would 
Morris,  5  Grat.  (Va.)  90,  is  cited,  but  have  been  a  simple,  and,  it  is  sub- 
that  case  merely  decided  that  a  mitted,  a  correct  solution  of  the  diffi- 
"preferenoe"  to  the  lessee  as  to  culty  to  regard  the  provision  in  the 
future  leases  after  the  term  created  lease  for  a  continuance  of  possession 
by  the  lease  did  not  make  it  a  ten-  if  the  lessee  "suited"  the  lessor,  and 
ancy  from  year  to  year.  they  could   agree   on  rent,  as  abso- 

In  Whetstone  v.  Davis,  34  Ind.  510,  lutely  nugatory,  in  which  case  the 
a  lease  provided  that  the  tenant  holding  by  the  tenant  after  the  first 
should  have  the  premises  for  one  year,  if  consented  to  by  the  lessor, 
year  from  a  date  named  "and  to  would  have  been  at  will  or  as  a 
have  the  privilege  of  said  farm  two    periodic  tenant. 

or  three  years,  if  said  farm  is  for  "s  Sweetser  v.  McKenney,  65  Me. 
rent,  if  (the  lessee)  suits  (the  les-  225;  Holley  v.  Young,  66  Me.  520. 
sor),   and   they   can   agree    on   said   See  post,  chapter  XXII. 
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obtained,  it  seems,  only  by  regarding  the  lessee  as  having  a  free- 
hold estate,  the  effect  of  which  would  be  to  render  the  limita- 
tion of  a  term  absolutely  nugatory. 

(e)  Oral  evidence.  In  accordance  with  the  general  rule  that 
extrinsic  evidence  is  inadmissible  to  contradict  a  writing,  it  is 
not  admissible  to  show  that  the  intention  was  to  limit  a  term  other 
than  that  actually  named  in  the  instrument  of  lease.^^''  If,  how- 
ever, no  term  is  named  in  the  writing  and  the  statute  of  frauds 
does  not  apply,  there  is,  it  seems,  no  objection  to  showing  by  oral 
testimony  the  length  of  the  intended  term.'^i 

In  the  case  of  an  oral  letting,  if  the  evidence  as  to  the  intended 
duration  of  the  term  is  conflicting,  the  question  is  properly  left 
to  the  jury.i^- 

(f )  Lease  covering  separate  tracts.  Occasionally  the  question 
has  arisen,  in  connection  with  a  lease  which  covered  different 
tracts  of  land  and  contemplated  the  breaking  or  clearing  thereof 
and  the  taking  of  a  certain  number  of  crops  therefrom,  whether 
the  lease  was  to  terminate  as  to  all  the  tracts  at  one  time,  and  it 
has  been  held,  on  a  construction  of  the  terms  of  the  particular 
instrument,  that  it  was  so  intended.^ ^^ 

d.  Contingent  expiration — Special  limitation.  The  tenant's 
estate  for  years,  like  a  life  estate,i'54  may  be  subject  to  a  "special 
limitation,"  or,  as  it  is  sometimes  called,  a  "conditional  limita- 
tion, ' '  by  which  such  estate  may  come  to  an  end  before  the  regu- 
lar end  of  the  term  upon  the  happening  of  some  contingency.^ ^'^ 

50  a  lease  may  be  made  for  a  certain  number  of  years,  if  the  lessee 

150  Doe  d.  Spioer  v.  Lea,  11  East,    And   see  Humphreys  v.   Franks,   18 

51  2;  Keep;an  v.  Kinnaire,  12  111.  App.    c.  B.  323. 

484;    Elizabeth   Town  Law   Inst.   v.  lo.-,  Dodson   v.   Hall,   58   Tonn.    (11 

Conroy,  4  N.  J.  Law  J.  189;  Wheeler  jjgjgj.  )   -^gs^  203;  Burris  v.  Jackson, 

V.  Cowan,  25  Me.  283;  Equitable  Life  ^^   ^^^    ^^^  '   g^   ^^^^^^  ^    Mattox. 

Assur.  Soc.  V.  Schum,  40  Misc.  057.  ^^^^  ^^    ^^^    ^^  s.  E.  94;  Perkins  v. 

83  N.  Y.  Supp.  ICl.  „   -,1ft  no   OA   -iK  a  V  ^iQ 

1  4.^  v.^  *„~    Peterson,  110  Ga.  24,  35  b.  Jt..  6iy. 
If  the  lease  is  expressed  to  be  for 

a  term,  it  cannot  be  shown  that  it  ^"'  Ante.  §  11  b. 

was  intended  to  be  from  month  to  ''''  See  1  Tiffany,  Real  Prop.  §  78, 

month      Dodd  v.  Pasch,  5  Cal.  App.  as  to   estates  on  special   limitation. 

686   91  Pac   166.  As  to  the  distinction  between  a  spe- 

151  Reynolds   v.   Davidson.   34   Md.  cial  limitation  and  a  condition,  see 

gg2  post,  §  194  c, 

i52Kerwin  v.  James,   43   Ga.   397. 
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lives  so  long/^''  if  another  person  lives  so  long,!^'''  if  B  shall 
continue  parson  of  Dale/^^  if  the  lessee,^^^  or  his  licensee,  being 
of  a  specified  character,!'^"  continues  to  occupy  the  premises,  or 
if  the  lessee  continues  in  the  lessor's  service,^^^  and  in  such  cases 
the  tenancy  will  come  to  an  end  before  the  expiration  of  the  term 
named,  in  case  the  lessee  or  other  person  dies,  removes  from  the 
premises,  or  leaves  the  lessor's  employment  as  the  case  may  be. 
Further  examples  of  such  a  limitation  occur  in  the  case  of  a 
lease  for  years  to  cease  on  condemnation  of  the  premises  for  pub- 
lic use,i'52  until  machinery  on  the  premises  breaks  down,!^^  or 


156  Co.  Litt.  45  b,  214  b;   Hughes' 
Case,  1.3  Coke,  66. 

A  lease  "for  the  space  of  twenty 
years,  or  during  our  (the  lessees') 
natural  lives,"  was  construed  to  be 
a  lease  for  twenty  years,  provided 
the  lessees  lived  so  long,  the  tenancy 
coming  to  an  end  if  they  should  die 
before  the  expiration  of  the  twenty 
years,  and  not  a  lease  for  twenty 
years  in  any  case,  and,  if  the  lessees 
lived  longer,  during  their  lives.  Sut- 
ton V.  Hiram  Lodge,  83  Ga.  770,  10  S. 
E.  585,  6  L.  R.  A.  703. 

15T  Randle  v.  Lory,  6  Adol.  &  E. 
218. 

158  Sheppard's    Touchstone,    274, 

159  Doe  d.  Lockv'ood  v.  Clarke,  8 
East,  185.  See  Hardy  v.  Sever,  Cro. 
Eliz.  414;  Sawer  v.  Hardy,  Owen,  107. 
The  tenancy  will  terminate  even 
if  the  cessation  of  occupation  is 
caused  by  a  sale  under  legal  pro- 
cess. Doe  d.  Lockwood  v.  Clarke,  8 
East,  185. 

160  Kehoe  v.  Marquess  of  Lans- 
downe  [1893]  App.  Cas.  451. 

iRi  Marmet  Co.  v.  Archibald,  37  W. 
Va.  778,  17  S.  E.  299;  Wrenford  v. 
Gyles,  Cro.  Eliz.  643.  In  this  latter 
case  a  majority  of  the  judges  held 
that,  in  the  case  of  a  lease  to  one, 
so  long  as  he  continued  in  the  les- 
sor's service,  the  tenancy  did  not 
terminate  by  reason  of  the  ending  of 


the  service  owing  to  the  lessor's 
death,  this  not  being  the  fault  of  the 
lessee.     This  seems  questionable. 

Morris  Canal  &  Banking  Co.  y. 
Mitchell,  31  N.  J.  Law,  99,  and  Mc- 
Gee  V.  Gibson,  40  Ky.  (1  B.  Mon.) 
105,  are  to  the  effect,  it  seems,  that 
in  the  case  of  a  lease  to  an  employe, 
a  special  limitation  is  to  be  implied, 
terminating  the  tenancy  on  cessation 
of  the  employment.  In  the  first 
named  case  no  term  appears  to  have 
been  mentioned,  and  the  decision  is 
based  partly  on  the  fact  that  the 
employe  knew  that  the  lessor's  em- 
ployes were  always  required  to  leave 
on  the  termination  of  the  employ- 
ment. 

162  Munigle  v.  City  of  Boston,  85 
Mass.  (3  Allen)  230;  Kohl  v.  U.  S., 
91  U.  S.  367,  23  Law.  Ed.  449. 

In  Pinckney  v.  Day,  41  N.  Y.  St. 
Rep.  676,  16  N.  Y.  Supp.  433,  it  was 
held  that  a  lease  of  property  abutting 
on  an  ungraded  street,  which  pro- 
vided that  it  should  terminate  in 
case  '{he  city  took  possession  of  the 
street  for  purposes  of  improvement, 
did  not  come  to  an  end  because  the 
city,  without  the  passage  of  any  grad- 
ing ordinance,  removed  a  fence 
which  obstructed  the  street  and 
dumped  dirt  and  refuse  there. 

163  Scott  v.  Willis,  122  Ind.  1,  22 
N.  E.  786. 
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uutil  the  dissolution  of  a  partnership  to  which  the  lessor  and 
lessees  are  parties.^  "■* 

AVhen  the  lease  is  made  for  a  named  number  of  years  to  two 
persons,  if  they  shall  live  so  long,  or  to  A  for  so  many  years,  if 
he  and  B  shall  live  so  long,  or  if  the  lessor  and  J  S  shall  live  so 
long,  in  all  tliese  cases,  it  is  said,  the  death  of  either  of  them  term- 
inates the  lease,  because  their  lives  are  the  collateral  measure  and 
limitation  of  the  continuance  of  the  term,  and  this  differs  from  a 
lease  to  two  persons  for  their  lives,  for  this  gives  an  estate  to 
both  for  t4:eir  lives  and  both  have  an  estate  of  freehold  therein 
in  their  own  right.^®' 

e.  Option  in  the  lessor  to  terminate— (1)  Particular  stipu- 
lations. Not  infrequently  the  lessor  is  given  the  riglit  to  term- 
inate the  tenancy  before  the  expiration  of  the  term  named,  such 
a  right  being  sometimes  absolute  in  character,  and  sometimes 
authorizing  him  to  terminate  only  for  some  particular  reason,^°*^ 
as  when  he  desires  the  land  for  building  purposes,!^^  or  when  he 
has  sold  the  land,i««  because  it  has  become  unfit  for  occupation,^ so 
or  because  of  the  use  made  of  the  premises  by  the  lessee.^"*'  A 
right  to  terminate,  otherwise  absolute  in  character,  may  be 
restricted  as  regards  the  time  at  which  the  right  may  be  exer- 
cised.^^^ 

164  Russell  V.  McCartney,  21  Mo.  (Bro.  Abr.,  Lease,  pi.  13)  recognized 
App.  544;  Doe  d.  Waithman  v.  Miles,  in  Bac.  Abr.,  Leases  (L)  3,  tbat  "if 
1    Starkie,    181.  one  makes  a  lease  for  ten  years  at 

A  lease  by  one  partner  to  the  mem-  the  will  of  the  lessor,  the  word  "will" 

bers  of  the  firm  for  partnership  busi-  is   void,  for  it  is  repugnant  to  the 

ness  comes  to  an  end,  it  has  been  de-  lease."     In  Morton  v.  Woods,  L.  R.  4 

cided,  upon  a  dissolution  of  the  firm,  Q.  B.    293,  Kelly,  C.  B.,  referred  to 

without,  it  seems,  any  express  pro-  this  dictum  without  approval  or  dis- 

vision    to    that   effect.     Doe   d.    Ccl-  approval,  holding  it  inapplicable  to 

naghi  v.  Bluck,  8  Car  &  P.  464;  John-  the  particular  facts.    See  post,  §  13  a 

son  V.  Hartshorne,  52  N.  Y.  173.  (1). 

165  Bac.   Abr.,   Leases    (L)    4.  "7  See  post,  notes  174-176. 

166  See   Pratt  v.  Paine,  119  Mass.       ics  See  po.st,  §  12  e  (3). 

439;  Lord  v.  Walker,  49  Mich.  606,14  leo  Hunnewell  v.  Banks,  161  Mass. 

N.  W.  564;  Ex  parte  Miller.  2  Hill  (N.  132,  36  N.  E.  751.     Or  in  case  of  dam- 

Y.)    418;    Loddiges  v.  Lister,  1  Law  age  by  fire.    Browning  v.  Garvin,  48 

T.  (N.  S.)  548;  Liddy  v.  Kennedy,  L.  App.   Div.    140.   62  N.  Y.   Supp.    564. 

R.  5  H.  L.  134.  See  post.  §  132  m   (G)    (d). 

The  cases  recognizing  such  a  right  i^o  Schwoerer  v.  Connolly,  44  Misc. 

in  the  lessor  would  rather  seem  to  222.  88  N.  Y.  Supp.  818. 

overrule    the   dictum   of   Brooke,    J.  I'l  As  when   there  was  an  option 
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A  clause  giving  the  landlord  a  right  to  terminate  the  tenancy 
whenever  he  should  deem  the  tenancy  undesirable  has  been  held 
to  entitle  him  to  terminate  it  without  stating  why  he  deems  it 
undesirable.i'^2  Qn  the  other  hand,  a  clause  authorizing  him  to 
terminate  it  when  he  shall  have  use  for  part  of  the  premises  has 
been  regarded  as  authorizing  its  termination  only  when  he  needs 
it  for  his  own  purposes,  and  not  in  order  that  he  may  lease  to 
another.^ '^3 

A  provision  allowing  the  lessor  to  terminate  the  tenancy  if  he 
wishes  the  land  for  rebuilding  obviously  does  not  apply  if  he 
wishes  the  land  for  some  other  purposes,^'^'*  and  when  the  lease 
gave  the  landlord  the  right  to  the  possession  if  he  needed  the 
premises  for  building,  it  was  held  that  equity  would  restrain 
an  action  at  law  by  him  to  recover  the  possession  on  his 
mere  statement  that  he  wanted  it  without  any  showing  that 
he  did  want  it.^'''^  It  has  been  decided  that,  in  such  case,  the 
tenant  is  entitled  to  a  reasonable  notice  of  the  landlord's  inten- 
tion to  build,  and  that,  if  the  latter  enters  and  builds  without 
such  notice,  he  is  guilty  of  trespass.^"^^ 

A  provision  that  if  either  of  the  parties  should  see  fit  to  term- 
inate the  lease  before  its  expiration  he  shall  pay  a  sum  named 
has  been  held  to  authorize  either  party  to  terminate  it  by  paying 

in  either  party  to  terminate  "at  the  ises  would  not  be  needed  for  some 

expiration  of  one  year  on  sixty  days'  time. 

notice."     The    lease    could    be   term-  174  Hodglfms  v.  Price,  137  Mass.  13. 

inated"  only  at  the   end  of  the  first  175  Russell  v.  Coggins,  8  Ves.  Jr.  34. 

year  by  notice  given  sixty  days  be-  j^  j.^^  ^   Wilson  v.  Abel,  2  Maule 

fore.     Fine  Realty  Co.  v.  City  of  New  &  g,  541.  j^  ^^g  decided  that,  where 

York,  53  Misc.  246,  103  N.  Y.  Supp.  the    lessee    covenanted    that    if    the 

^^^-  lessor  should   be  desirous  of  taking 

172  Manhattan  Life  Ins.  Co.  v.  Gos-  any  part  of  the  land  for  building,  it 
ford,  3  Misc.  509,  23  N.  Y.  Supp.  7.  should  be   lawful    for  him  to   enter 

173  Woodland  Cemetery  Co.  v.  Car-  on  all  or  any  part  of  the  land  to 
vill,  9  Leg.  Int.  (Pa.)  98.  build    and    to    do    all    such    acts    as 

In  Donahue  v.  City  of  New  York,  might  be  necessary,  the  lessor  might 

54  Misc.   415,  105  N.  Y.  Supp.   1069,  resume  possession  of  the  whole  land 

an  injunction  was  issued  to  prevent  for    the    purpose    of    building,    and 

the  city  lessor  from  terminating  such  that    the   covenant   was   not  merely 

a  lease  made  by  it,  it  appearing  that  that  the  lessor  might  go  on  the  land 

the  contemplated  improvement  was  vnth  materials  and  workmen  for  tho 

merely   planned,    and    that,    even    if  purpose  of  building, 

immediately  begun,  the  leased  prem-  i76  Shaw  v.  Hoffman,  25  Mich.  162. 
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such  suin.^""  And  tlie  same  construction  has  been  placed  on  a 
provision  that  "it"  the  lessor  retiuires  tlie  i)reiiiises  before  the 
term  exi)ires,  he  is  to  pay"  a  sum  named  to  the  lessee  "for 
possession,  otherwise,  should  the  lessee  require  to  leave  before  the 
term,  he  is  to  i)ay"  a  like  sum.^"^ 

A  stipulation  which  gi\'es  the  lessor  power  to  terminate  the 
tenancy  or  to  resume  i)ossession  as  to  "any  part"  of  the  premises 
gives  him  such  power  as  to  the  whole, ^"'-^  and  it  is  immaterial  that 
the  lease,  in  stipulating  for  a  reduction  of  rent  in  a  certain 
sum  per  acre  for  such  j^art  as  may  be  resumed,  names  such  a 
sum  that  the  whole  rent  might  be  gone  although  the  whole  of  the 
land  is  not  resumed-i*^*^  But  a  stipulation  in  general  terms  does 
not  authorize  the  termination  of  the  tenancy  as  to  part  of  the 
premises.^  ^^ 

There  is  in  one  state  a  decision  that  a  municipality  which  has 
leased  to  an  individual  the  municipal  waterworks  for  a  certain 
time  may,  without  any  provision  to  that  effect  in  the  instrument 
of  lease,  put  an  end  to  the  tenancy  on  account  of  the  drunkeness 
and  incapacity  of  the  lessee.^ ^2  This  in  effect  involves  the  infer- 
ence of  a  special  limitation  to  that  effect  from  the  circumstances 
of  the  case.  The  decision  is  difficult  to  support  on  auy  recog- 
nized principle. 

In  one  case  a  provision  that  if  the  lessor  failed  to  furnish 
sufficient  power  the  lessee  should  have  the  right,  on  giving  thirty 
days'  notice,  to  declare  the  lease  at  an  end,  was  construed  to  give 
the  lessor  thirty  days  after  notice  in  wdiich  to  furnish  such  power, 
after  which  period  the  lessee  would  have  a  reasonable  time  for 
the  removal  of  his  proporty.^^^ 

(2)  Theory  of  operation.  Occasionally  a  stipulation  that  the 
lessee  shall  give  up  possession  upon  demand  or  notice  from  the 
lessor  has  been  construed  as  a  covenant  merely,  giving  a  right 
of  action  for  damages  to  the  lessor  in  case  of  breach,  but  not  in 

1"  Small  V.  Clark,  97  Me.  304,  54        iso  Liddy  v.  Kennedy,  L.  R.  5  H.  L. 

Atl.  758.  ^^^■ 

,,0  T^  1 1,     A4.      -D^v,,,  om-r  n  n  u  ^"^  ^06  d.  Rodd's  Lessee  V.  Archer, 
ITS  Eckhardt  v.  Raby,  20  U.  C.  Q.  B. 

14  East,  245. 
45S 

■  is2Mahon  v.  City  of  Columbus,  58 

170  Doe  d.  Gar'^lner  v.  KPTin-^rd,  12  jjj^..    g^O    38  Am.  Rep.  327 

Q.  B.  244;   Doe  d.  Wilson  v.  Abel,  2  isrs  channel   v.   Merrifield,   206    111. 

Maule   &   S.    541.  278,*  69  N.  E.  32. 
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any  way  affecting  the  estate  of  the  lessee.^^*  In  other  cases  a 
stipulation  that  the  lessee  should  relinquish  possession  upon 
demand  of  possession  by  the  lessor  or  upon  some  particular  con- 
tingency within  the  lessor's  control  has  been  regarded  as  entit- 
ling the  lessor  to  recover  possession  upon  the  making  of  the 
demand  or  the  happening  of  the  contingency.^^^  And  the  view 
has  also  been  taken  that  if  the  provision  for  the  relinquishment 
of  possession  by  the  lessee  on  demand  was  accompanied  by  a 
provision  that  the  lessor  might  then  take  possession,  the  lessor 
was  authorized  to  maintain  ejectment.^^^  In  several  eases  it  has 
been  decided  that  the  stipulation  in  question  was  a  covenant 
within  the  statute  of  32  Hen.  8,  c.  34:,^^'^  so  that  the  benefit 
thereof  would  pass  with  the  reversion,  but  it  was  at  the  same 
time  in  effect  decided  that  the  transferee  might  maintain  pro- 
ceedings for  possession  by  reason  of  the  stipulation.^^s  Properly 
speaking,  a  mere  covenant  could  not  give  a  right  to  maintain  such 
proceedings.^^^ 

Assuming  that  the  stipulation  for  the  termination  of  the  ten- 
ancy is  not  to  be  regarded  as  a  mere  covenant  on  the  part  of  the 
lessee  to  give  up  possession,  but  as  enabling  the  landlord  to 
terminate  the  tenancy  by  a  notice  to  that  effect,  the  principle 
upon  which  such  a  stipulation  operates  is  not  clear.  Occasionally 
the  assertion  by  the  landlord  of  his  desire  to  resume  possession 
is  regarded  as  terminating  the  tenancy  by  way  of  a  special  limi- 
tation to  that  effectji'"^  and  the  theory  of  a  special  limitation  has 

184  Doe   d.    Wilson    v.    Phillips,    2  case  did  not  provide  that  the  lessor 

Bing.  13;   Dennison  v.  Read,  33  Ky.  might   take  possession. 

(3  Dana)   586;  Wheeler  v.  Dascomb,  is?  See  post,  §  149  b  (1). 

57    Mass.    (3    Cush.)    285;    Sloan    v.  iss  Roberts  v.  McPherson,  62  N.  J. 

Cantrell,    45    Tenn.    (5    Cold.)    571;  Law,  165,  40  Atl.  630;    Id.,  63  N.  J. 

Bergland  v.  Frawley,  72  Wis.  559,  40  Law,   352,  43  Atl.  1098;    Douglaston 

N.  W.  372.  Realty   Co.    v.   Hess,    124    App.    Div. 

i85Eckhard   v.   Raby,  20  U.   C.  Q.  508,  108  N.  Y.  Supp.  1036;  Hadley  v. 

B.  458   (semble);   Baxter  v.  City  of  Bernero,  97  Mo.  App.  314,  71  S.  W. 

Providence  (R.  I.)  40  Atl.  423;  Man-  541;    McClung  v.  McPherson,  47  Or„ 

hattan   Life    Ins.    Co.   v.    Gosford,   3  73,  81  Pac.  567,  82  Pac.  13. 

Misc.  509,  23  N.  Y.  Supp.  7.  is9  See  post,  §  194  b. 

1S6  Doe  d.  Gardner  v.  Kennard,  12  190  Manhattan     Life     Ins.     Co.     v. 

Q.  B.  244,  distir-iuishiug  Doe  d.  Will-  Gosford,  3  Misc.  509,  23  N.  Y.  Supp. 

son  V.   Phillips,   2   Bing.  13,   on  the  7;  Cottle  v.  Sullivan,  8  Misc.  (N.  Y.) 

ground  that  the  lease  in  the  earlier  184. 
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been  adopted  wlien  the  provision  was  that  the  lessee  should  sur- 
render possession  upon  a  sale  by  the  lessor,' ^^  or  that  the  lessor 
might  terminate  the  lease  by  giving  sixty  days'  previous  notice 
in  case  he  should  sell,'^-  the  tenancy  thus  coming  to  an  end,  in 
the  one  case,  upon  a  sale,  and,  in  the  other,  upon  a  sale  and 
the  expiration  of  the  notice.  And  the  same  construction  has  been 
put  on  a  provision  that  in  a  certain  contingency  the  lesfice 
"agrees  to  cancel  the  lease. "'^^  In  a  case  in  the  highest  court 
of  England,!''^  two  of  the  members  tlicreof  appear  to  have  re- 
garded a  clause  declaring  it  lawful  for  the  lessor,  upon  giving  to 
the  lessee  three  months'  previous  notice  of  an  intention  to  resume 
possession  for  building  purposes,  to  enter  into  possession,  as  in 
the  nature  of  a  clause  creating  a  power  of  revocation  in  the  les- 
gQP  195  ^vhile  another'member  thereof  appears  to  have  regarded 
it  as  in  the  nature  of  a  clause  of  re-entry  enforeible  by  ejectment 
without  any  actual  entry .^^^     But  there  are  occasional  decisions 

101  Baxter   v.   City   of   Providence  observe  that  the  proviso  goes  on  to 

(R.  I.)  40  Atl.  423.  give    the    remedy    consequent    upon 

192  Miller   v.    Levi,   44   N.   Y.    489;  that  notice,  namely,  that  it  shall  be 

Ronginsky   v.  Grantz,  39  Misc.  347,  lawful  for  the  lessor,  his  heirs  and 

79  N.  Y.  Supp.  839.  assigns   to   enter   into   the   land   de- 

ifs  Bruder  v.  Geisler,  47  Misc.  370,  scribed    in    the    notice.     The    eject- 

94  N.  Y.   Supp.   2.  ment  brought  by  the  landlord,   and 

i94Liddy  v.  Kennedy,  L.  R.  5  H.  the  remedy  of  the  landlord,  are  there- 

L.  134.  fore   remedies  not  to   be  attributed 

If 5  Lord  Chelmsford  says:  "What  to  the  general  powers  of  a  condi- 
is  the  character  of  the  clause  in  tion  of  re-entry,  but  are  to  be  at- 
question?  Is  it  a  condition,  is  it  a  tributed  to  the  special  power  given 
covenant,  Is  it  an  agreement,  or  is  by  this  particular  reservation." 
it  (which  appears  to  be  more  clearly  iso  Lord  Hatherley  says:  "When 
a  description  of  it)  a  power  which  is  you  find  a  power  in  the  lessor  to  re- 
agreed  upon  between  the  parties  that  sume  possession  for  building  pnr- 
the  less^or  shall  possess,  of  determ-  poses  on  giving  notice,  and  the  effect 
ing  the  interest  of  the  tenant,  and  of  that  notice  is  to  declare  it  lawful 
resuming  possession  on  giving  no-  for  him,  the  lessor,  his  heirs  and 
tice,"  and  later  he  speaks  of  "the  assigns,  to  enter  into  pos-^ession,  the 
power  or  condition  or  whatever  it  neces-sary  conclusion  is  that  posses- 
may  be  called."  Lord  Westbury  sion  shall  be  delivered  up  by  the  ten- 
says:  "In  this  lease  there  is  a  pro-  ant  from  the  moment  of  the  condition 
viso  entirely  collateral  to  the  de-  being  fufilled  which  is  to  give  to  the 
mise.  It  is  a  proviso  enabling  the  lessor  the  right  of  resuming  posses- 
lessor,  on  giving  a  certain  notice,  to  sion.  The  lessor,  by  giving  that 
resume  possession  of  any  part  of  notice,  and  by  asserting  his  right  by 
the  land;  and  it  is  most  material  to  action    of   ejectment,   does    what    is 


K  12  OPTION  TO  TERMINATE.  75 

that  such  a  clause  is  not  one  of  re-entry.^^''' 

As  appears  from  the  cases  above  referred  to,  the  courts  have 
not  followed,  nor  even  asserted,  any  general  rule  as  to  the  theory 
of  operation  of  a  provision  empowering  the  landlord  to  terminate 
the  tenancy,  and  it  may  perhaps  be  said  to  be  a  question  of  the 
construction  of  the  particular  language  in  each  case.  The  par- 
ticular language  used,  however,  has,  in  the  adjudications,  been 
but  slightly  adverted  to,  the  courts  having  been  apparently  gov- 
erned rather  by  consideration  of  what  they  regarded  as  desirable 
under  the  circumstances  of  the  case.  A  mere  agreement  by  the 
lessee  to  give  up  possession  upon  demand  by  the  lessor,  or  upon 
a  certain  contingency  within  the  latter 's  control,  does  not  seem 
readily  susceptible  of  construction  as  a  limitation  or  a  condition, 
giving  the  lessor  a  right  to  recover  possession  rather  than  dam- 
ages. But  if  the  language  of  the  lease  is  susceptible  of  such 
construction,  there  is,  it  seems,  on  principle,  no  objection  to  con- 
struing it  as  creating  a  special  limitation  upon  the  contingency 
of  the  lessor's  exercise  of  his  volition  to  terminate  the  tenancy, 
indicated  either  informally  or  in  the  manner  specified,  as  by 
notice,  or  merely  by  a  particular  disposition  of  the  property,  such 
as  a  sale.  If  the  tenancy,  however,  is  limited  to  terminate  upon 
a  sale,  it  must  so  terminate  without  reference  to  the  landlord's 
wishes  in  that  regard.  It  would  seem,  therefore,  to  the  advantage 
of  the  lessor  to  provide  that  the  tenancy  shall  come  to  an  end 
upon  a  sale  or  upon  some  other  contingency  named  only  when  a 
notice  of  the  lessor's  desire,  or  of  the  vendee's  desire,  to  that 
effect  is  given  to  the  lessee.  If  the  language  is  construed  as  giv- 
ing the  lessor  merely  a  right  of  re-entry  upon  the  lessor's  notifi- 
cation of  his  desire  to  end  the  tenancy,  the  tenancy  would  con- 
tinue until  the  right  is  legally  enforced.i^s 

equivalent  in  law  to  entry,  and  es-  for  some  purposes,  a  power  of  revo- 

tablishes  his  right  to  recover  posses-  cation  operating  even  by  force  of  the 

sion   through   the  medium  of   eject-  statute  of  uses  has  been  assimilated 

mgnt "  to    such    a    condition.     See    Chance, 

There  is,  no  doubt,  a  considerable  Powers,  §  279;   Sugden,  Powers  (8th 

resemblance  between  a  power  of  re-  Ed.)   363. 

vocation,  created  in  connection  with  i97  Miller  v.    Levi,   44   N.   Y.    489; 

an  estate  for  years,  which  can  oper-  Manhattan  Life  Ins.  Co.  v.  Gosford,  3 

ate  at  common  law,  apart  from  the  Misc.  509,  23  N.  Y.  Supp.  7. 

statute  of   uses,  and  a   common-law  iss  See  post,  §  194  d. 

condition    of    re-entry,    and    indeed,  In    Millan    v.    Kephart,    18    Grat. 
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The  question  as  to  the  mode  of  operation  of  the  stipulation  for 
the  termination  of  the  tenancy  at  the  lessor's  option  mi^'ht  have 
a  bearing  on  the  question  Avhether  a  transferee  of  the  lessor  is 
entitled  to  the  benefit  of  such  an  option.  If  it  be  regarded  as  a 
covenant,  such  transferee  Avould  seem  to  have  the  right  to  de- 
mand the  performance  of  the  covenant  as  of  any  other  covenant 
affecting  the  land,^'*^  and  it  has  apparently  been  so  decided. ^o® 
And  it  would  also  be  enforcible  against  an  assignee  of  the  lessee. 
In  the  English  case  above  referred  to  in  the  House  of  Lords,  one 
of  the  members  of  the  court,  who  apparently  regarded  the  clause 
as  creating  a  "power,"  said  that  it  is  "a  thing  taken  out  of  the 
demise  by  the  individual  owner  who  makes  the  demise,  and  it  is, 
therefore,  a  thing  incidental  to  the  estate  vested  in  him,  and 
passes  with  that  estate  to  his  grantees  or  alienees  of  the  rever- 
sion. "-^^  In  that  case,  however,  the  right  of  the  lessor,  after 
having  transferred  his  reversion  in  part  of  the  land,  to  join  with 
his  transferee  in  giving  notice  of  an  intention  to  resume  pos- 
session, and  in  enforcing  their  right  to  possession,  was  supported 
under  a  local  statute  giving  everj^  landlord  the  same  remedies  as 
the  original  lessor  upon  the  agreements  contained  in  the  lease. 
Ordinarily,  a  power  of  disposition  or  of  revocation  is  personal 
and  cannot  be  transferred.^f^^  There  are  other  cases  in  which 
the  right  of  a  transferee  of  the  lessor's  reversionary  estate  to 
exercise  the  option  to  terminate  has  been  recognized,  without, 
however,  any  clear  statement  of  the  theory  on  which  this  is  to  be 

regarded  as  based.^^s     In  two  cases  the  right  of  the  lessor  so  to 

•t^  ■ 

(Va.)    1,   it   was    decided    that,    the  541;    McClung  v.  McPherson,  47  Or. 

instrument  of  lease  having  been  de-  73,  81  Pac.  567,  82  Pac.  13.    But  see 

stroyed,   it  was  a   question   for  the  ante,  at  note  189. 

jury  whether  a   stipulation   for   re-  201  Lord  Westbury  in  Liddy  v.  Ken- 

linquishment   of   possession   by   the  nedy,  L.  R.  5  H.  L.  152. 

lessee  was  a  collateral  limitation,  a  202  See  1  Tiffany,  Real  Prop.  §  282. 

condition,   or   a    covenant.     A    ques-  203  McDaniel  v.  Callan,  75  Ala.  327; 

tion  more  unsuited  for  decision  by  a  Aydlett   v.    Pendleton,   114    N.   C.    1. 

body  of  laymen  could  not  readily  be  jg  g  g  971.  ^^^  ^  Baneford  v.  Hay- 

^o"°<^-  ley,  12  East,  464.     In  the  latter  case 

199  See  post,  §  149.  it  was  held   to  be  exercisible  by  a 

200  Roberts  v.  McPherson,  62  N.  J.  devisee  of  the  lessor,  though  in  term? 
Law,  352,  43  Atl.  1098;  Hadley  v.  given  only  to  the  lessor,  "his  execu- 
Bernero,  97  Mo.  App.  314,  71  S.  W.  tors  or   administrators." 

Law,  165,  40  Atl.  630;    Id.,  63  N.  J.       In  McClintock  v.   Loveless,   5   Pa. 
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do  after  having  made  a  convej^ance  has  been  denied.^o^ 

A  provision  of  this  character  has  been  decided  to  be  enforcible 
against  an  assignee  of  the  lessee.-*^*^  In  one  case  it  was  held  that 
where  the  lessor  was  given  the  right  to  terminate  tlie  tenancy  on 
paying  the  value  of  the  tenant 's  improvements,  and  the  leasehold 
had  been  assigned  and  reassigned  with  the  result  that  the  lessor 
was  uncertain  as  to  who  was  entitled  to  payment  of  the  sum,  the 
lessor,  having  given  the  stipulated  notice  to  the  original  lessee 
before  the  assignment  by  the  latter,  might  implead  the  various 
claimants  of  the  leasehold,  tendering  in  court  the  value  of  the 
improvements,  and  so  obtain  an  adjudication  that  the  tenancy 
was  terminated.-*^^'207  The  lease  in  this  case  contained  a  provi- 
sion that  its  covenants  and  agreements  should  be  succeeded  to 
by  and  be  binding  upon  the  respective  assigns  of  the  parties. 

In  any  case  in  which  the  provision  for  the  termination  of  tlio 
leasehold  estate  at  the  lessor's  option  can  be  construed  as  a  special 
limitation,  it  would  obviously  operate  as  against  such  estate  in 
the  hands  of  an  assignee  of  the  lessee  as  well  as  in  the  hands 
of  the  lessee  himself.  As  regards  the  rights  of  a  transferee  of 
the  lessor,  a  special  limitation  terminating  the  leasehold  at  the 
option  of  the  "lessor"  might,  it  seems,  be  quite  readily  construed 
as  terminating  it  at  the  option  of  the  lessor  or  of  one  substituted 
in  his  place  by  means  of  a  transfer  by  him. 

(3)  In  case  of  sale.  A  provision  empowering  the  landlord 
to  terminate  the  tenancy  on  m.aking  a  sale  of  the  premises,  or 

Dist.  R.  417,  it  was  held  that  such  49  N.  Y.  Supp.  1021;  Small  v.  Clark, 

a  provision  did  not  enure  to  the  ben-  97  Me.  304,  54  Atl.  758. 

efit  of  the  lessor's  transferee,  since  205  Aydlett  v.  Pendleton,  114  N.  C. 

it  was  not  a  covenant  or  condition,  1,  18  S.  E.  971. 

but  a  "reservation,"  and  should  be  So    in    Douglaston    Realty   Co.    v. 

strictly    construed.     It    is    certainly  Hess,   124  App.   Div.  508,  108  N.  Y. 

not  a  "reservation"  in  the  common-  Supp.  1036,  where  the  termination  by 

law  meaning  of  the  term.  sale  was  conditioned  on  payment  of 

In  Adler  v.  Lowenstein,   52  Misc.  compensation    for    the    tenant's    re- 

556,  102  N.  Y.  Supp.  492,  it  was  held  pairs  and  improvements.     There  ref- 

that  the  right  to  cancel  passed  to  a  erence  is  made  to  the  fact  that  the 

grantee  of  the  lessor,  partly  for  the  covenant  was   in  terms  binding  on 

reason,  it  seems,  that  it  was  stipu-  the   lessees  '  "legal    representatives." 

lated    that    the    agreements    of    the  and  hence  bound  assigns, 

lease  should  be  binding  "on  the  par-  20c,  207  Estabrook  v.   Stevenson,  47 

ties  and  their  legal  representatives."  Neb.  206,  66  N.  "W.  286. 

204  Griffin  v.  Barton,  22  Misc.  228, 
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providing:  tluit  such  a  sale  shall  have  the  elTcct  of  termiuatin^' 
the  tenancy,  is  quite  frequently  found.-''''  That  a  sale  shall 
liuve  the  eU'ect  of  tcnninalini;  the  tenancy  has  been  inferred  from 
the  presence  of  a  stipulation  for  damages  in  ca.se  the  lessor 
sells,-^^  and  even,  it  seems,  from  a  clause  reserving  the  right  to 
sell.-'^  In  one  case,  however,  it  was  decided  that  a  provision 
for  payment  by  the  lessor  of  the  value  of  tlie  lessee's  improve- 
ments in  case  of  sale  did  not  involve  any  right  to  regard  the 
tenancy  as  terminated  by  a  sale.211 

An  oral  stipuIation,terminating  the  tenancy  on  a  sale  of  the 
reversion,  cannot  be  shown  to  alter  the  terms  of  a  written  lease. 21 2 

"We  have  before  referred  to  the  question  of  the  mode  in  which 
such  a  clause  shall  be  construed  as  operating,  a  question  upon 
which  the  authorities  give  but  little  satisfaction.213  We  will  here 
state  a  few  cases  in  which  the  courts  have  decided  whether,  in 
the  particular  case,  the  provision  operated  to  terminate  the  ten- 
ancy without  reference  to  the  landlord's  desire  in  that  regard. 
In  one  case  it  was  held  that  where  the  term  was  limited  to  end 
on  a  sale  of  the  premises,  the  term  came  to  an  end  on  such  sale, 
so  as  to  entitle  the  lessee  to  the  stipulated  compensation  for  his 
loss  of  the  balance  of  the  term,  though  the  purchaser  was  willing 
to  continue  the  lessee  as  tenant.^^^  But  on  the  other  hand  it  has 
})een  decided  that  the  lessee  could  not  claim  the  benefit  of  a  pro- 
vision that  in  case  of  sale  the  landlord  should  give  sixty  days' 
notice  and  should  return  a  deposit  made  to  secure  rent,  and  should 
pay  a  sum  named  to  the  tenant,  the  lessor  having  a  right  to  sell 

208  Harrison    v.    Pinkney,    6    Ont.  210  Wallace  v.  Bahlhorn,  68  Mich. 

Afp   22.5;  Jochen  v.  Tibbels,  50  Micli.  87,  35  N.  W.  834.     And  see  Calla^han 

33,    14   N.    W.    690.     And   see,   as   to  v.  Hawks,  121  Ma?s.  298. 

provisions    for  compensation   to  the  211  Randolph  v.  Helps,  9  Colo.  29, 

lessee,  post,  §  12  e  (5).  10   Pac.  245. 

In  Newell  v.  Magee,  30  Ont.  550,  it  212  Randolph  v.  Helps,  9  Colo.  29, 

was  held  that,   in  a  provision   that  10  Pac.  245. 

if   the   place   were   sold,    the    lessee  213  gee  ante,  §  12  e   (2). 

would  give  up  possession  at  the  end  214  Morton  v.  Weir,   70  N.  Y.  247. 

of  any  year  and  allow  any  inroming  And  see  Childs  v.   Skillin,   39   Misc. 

"tenant"    to    plough   the    land    after  j^25,  81  N.  Y.  Supp.  348. 

harvest,   the  word   "tenant"   includ-  jn   Buhman   v.   Nickels   &   Brown 

ed    purchaser.  Bros.,  1  Cal.  App.  266,  82  Pac.  85,  it 

200  Johnston   v.    King,    83   Wis.    8,  was  held,  that  under  a  provision  that, 

53   N.  W.  28.  In  case  of  sale,  the  lessee  would  quit 
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subject  to  the  tenancy  if  he  so  desired. ^^^  In  another  case  it 
was  decided  that  a  provision  that  the  lessee  should  give  posses- 
sion at  the  end  of  the  then  current  year,  in  case  the  lessor  should 
sell,  did  not  terminate  the  tenancy  on  such  sale,  since  it  might 
be  waived  by  the  lessor,  and  that  a  relinquishment  of  possession 
would  have  to  be  made  and  accepted,  or  at  least  demanded,  in 
order  to  terminate  the  tenancy.^^^  And  a  provision  for  relin- 
quishment of  possession  by  the  lessee  in  case  of  sale,  on  being 
paid  a  reasonable  valuation  for  the  unexpired  term,  was  held  not 
to  terminate  the  tenancy  upon  the  making  of  a  sale  and  con- 
veyance, so  as  to  entitle  the  lessor  to  possession,  the  reasonable 
valuation  not  having  been  paid.^"' 

The  question  might  arise  whether,  under  a  provision  for  the 
termination  of  the  tenancy  upon  a  sale  and  notice  of  a  certain 
period,  the  landlord  may,  by  refraining  from  giving  the  notice, 
continue  the  tenancy  after  the  sale,  but  there  appears  to  be  no 
reported  case  in  which  this  question  is  considered. 

A  provision  that  "this  lease  will  expire  after  three  years  from" 
its  date  "if  the  leased  property  is  sold"  was  construed  as  pro- 
viding for  the  expiration  of  the  lease  at  once  on  the  sale  of  the 
property,  if  this  took  place  after  the  three  years,  and  not  as 
providing  that  if  a  sale  took  place  during  the  three  years  the 
lease  should  come  to  an  end  at  the  end  of  that  period.-^^  Under 
a  provision  that  the  lessee  should  vacate  within  a  reasonable  time 
after  sale,  a  notice  of  sale  given  on  the  twenty-third  day  of  April, 

and    surrender    the    premises    upon  his  "desire  to  terminate  the  lease  and 

thirty    days'    written    notice,    such  repossess    the"    premises,    and    that 

sale  terminated  the  lease.  "thereupon"  the  lease  might  be  term- 

215  Foley  V.  Constantino,  43  Misc.  inated  "in  the  following  manner," 
91,  86  N.  Y.  Supp.  780.  And  in  Cal-  and  then  provided  that  the  parties 
laghan  v.  Hawkes,  121  Mass.  298,  should  choose  arbitrators  to  de- 
it  was  decided  that  a  clause  giving  termine  what  damages  should  be 
the  lessor  a  right  to  sell  on  giving  paid  on  account  of  such  termination, 
two  months'  notice  did  not  preclude  the  notice  terminated  the  lease  be- 
a  sale  v/ithout  notice,  subject  to  the  fore  any  arbitration,  it  being  evi- 
lease.  dently  intended  that  the  act  of  the 

216  Dudley  v.  Estill,  6  Leigh  (Va.)  lessor  alone  should  be  effective  to 
562.  terminate    the     tenancy.     Smith    v. 

2i7McDaniel    v.     Callan,    75    Ala.   Rasin,  84  Md.  642,  36  Atl.  261. 
327.    But  where  the  lease  provided        218  Hickox    v.    Seegner,    123    Wis. 
that  at  a  certain  point  in  the  term    128,  101  N.  W.  357. 
the  lessor  might  notify  the  lessee  of 
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roqiiirino:  tlio  lessee  to  vacate  on  the  first  of  June,  was  regarded 
as  allowinr;  a  reasonable  time.-''' 

An  oral  agreement  for  sale,  not  complying  \vith  the  statute  of 
frauds,  has  been  regarded  as  a  "disposing"  of  the  premises 
within  a  (•lause  providing  that,  in  such  case,  the  lessee  would 
vacate.220 

A  merely  colorable  sale,  that  is,  a  transaction  having  the  out- 
ward appearance  of  a  sale  but  Avhich  is  not  intended  actually  to 
transfer  the  beneficial  interest,  is  not  within  such  a  stipulation,22i 
and  the  question  v.-hether  there  is  an  actual  sale,  or  merely  a  col- 
orable one,  made  for  the  purpose  of  getting  rid  of  the  lease,  is 
one  of  fact  on  the  evidence.222  The  sale  may,  it  seems,  be  an 
actual  one  within  this  requirement,  even  though  made  to  the 
lessor's  wife,^-^  and  in  the  case  of  a  sale  by  the  members  of  a  firm, 
who  had  made  a  lease,  the  fact  that  the  sale  was  to  one  of  the 
firm  has  been  held  not  necessarily  to  show  it  to  be  otherwise  than 
in  good  faith,  though  on  a  nominal  consideration,  the  character 
of  the  consideration  bearing  merely  on  the  bona  fides  of  the 
transaction.22-1  The  tenant  cannot,  it  has  been  held,  question 
the  bona  fides  of  the  sale  if  the  purchaser  oft'ers  to  continue  him 
as  tenant.2-5     Nor  can  he  object  that  the   conveyance  to  the 

210  Cooper  V.  Gambill,  14G  Ala.  1S4,  There  was  held  to  be  a  sale  within 

40  So.   827.     There  it  is  stated  that  such  a  provision  when  the  lessor  con- 

the  "reasonable  time"  is  not  to  be  veyed  a  life  estate  to  his  wife,  which 

determined    with    reference    to    the  she  conveyed  to  a  trustee  with  power 

time  which  may  be  required  by  the  of  sale,  and  he  sold  under  the  power, 

tenant  to  find  similar  premises   for  Aydlett   v.   Pendleton,   114   N.   C.   1, 

purposes  of  occupancy.  18   S.   E.   971. 

220  Lumbers  v.  Gold  Medal  Fur-  ^-^i  Dunn  v.  Jaffrays,  36  Kan.  408, 
niture  Mfg.  Co.,  30  Can.  Sup.  Ct.  55.  13  Pan.  781. 

221  Muzzy  v.  Allen,  2.5  N.  J.  Law  (1  22.".  Allenspach  v.  Wagner,  9  Colo. 
Dutch.)   471;  Ela  v.  Bankes,  37  Wis.  127,  10  Pac.  802. 

89;  Budlong  v.  Budlong,  31  Wash.  228,  Where  the  lease  provided  that  the 

71  Pac.  751;    Ogle  v.  Hubbel,  1  Cal.  les.sees    should   have  a   certain    sum 

App.  357,  82  Pac.  217.  out  of  the  proceeds  if  the  building 

222  See  Dunn  v.  Jaffray,  36  Kan.  should  be  sold,  and  should  retake  r-« 
408,13  Pac.  781;  Davis  V.  Schweikert,  tain  fixtures  in  the  building  if  it 
130  Cal.  143,  62  Pac.  411.  should   not   be   sold,   but   should    be 

22.1  See  Ela  v.  Bankes.  37  Wis.  89;  demolished  at  the  end  of  the  term, 

Endlong  V.  Budlong,  31  Wash.  228.  71  it  was  held  that  In  the  absence  of 

Pac.   751;    Davis  v.   Schweikert,   130  fraud    the    lessees   had    no   right   to 

Cal.  143,  62  Pac.  411.  complain  of  a  sale  by  the  lessor  at 
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purchaser  does  not  convey  a  perfect  title. 226 

(4)  Notice  to  lessee.  The  lessor  should,  it  seems,  in  any  case 
give  notice  of  a  reasonable  length  of  his  intention  to  terminate 
the  tenancy,22'i'  but  quite  ordinarily  there  is  an  express  provision 
for  a  notice  of  a  certain  length.  Such  a  provision  must  be  strictly 
complied  with  as  regards  the  time  at  which  it  is  given,228  and  it 
has  been  held  that  a  provision  for  a  notice  of  a  certain  number 
of  days  was  not  satisfied  by  a  notice  requesting  the  tenant  to  leave 
"as  soon  as  practicable. "229  AVhere  the  lease  provided  that  the 
lessee  should  vacate  if  the  lessor  desired  to  sell,  "upon  notice 
of  such  desire  being  given  to  him,"  a  notice  to  deliver  possession 
under  the  provision  of  the  lease  which  did  not  state  a  desire  to 
sell  was  regarded  as  insufficient,23o  as  is  obviously  a  notice  given 
for  another  purpose  with  no  idea  of  terminating  the  tenancy.^^^" 
The  person  to  give  the  notice  is,  it  seems,  the  person  who  has  the 
immediate  reversion,  whether  the  original  lessor  or  his  trans- 
feree.231 

The  notice  need  not,  it  has  been  decided,  be  served  personally 
as  must  a  statutory  notice,  a  service  by  mail  being  regarded  as 
sufficient.232  But  where  the  lease  provided  for  the  giving  of 
notice  to  "any  person  in  possession  of  the"  premises,  a  notice 
served  on  the  tenant's  mother,  who  happened  to  be  on  the  prem- 

any  price  which  he  might  choose  to  after  the  time  for  completion  of  the 
accept.  Butterworth  v.  Bliss,  52  harvesting  of  the  crop,  though  not 
Barb.    (N.    Y.)    430.  before. 

226  Dean  V.  Fail,  S  Port.  (Ala.)  491.        230  sioan  v.   Cantell,   45    Tenn.    (5 

22TSee  Shaw  v.  Hoffman,  25  Mich.    Cold.)    571. 
162,     per     Christiancy,     J.;     Cooper       230a  Anderson  v.  Hebbard,  56  Misc. 
V.  Gambill,  146  Ala.  1S4,  40  So.  827.    664,  107  N.  Y.  Supp.  824. 

228  Aiken  v.  Appleby,  Morris  231  Cooper  v.  Gambill,  146  Ala.  184, 
(Iowa)    8.  40  So.  827;  Aydlett  v.  Pendleton,  II4 

229  People  V.  Gedney,  15  Hun  (N.  N.  C.  1,  18  S.  E.  971;  Griffin  v.  Barton, 
Y.)  475.  But  in  Mitchell  v.  Mathe-  22  Misc.  228,  49  N.  Y.  Supp.  1021. 
son,  23  Wash.  723,  63  Pac.  564,  where  But  in  McClung  v.  McPherson,  47 
the  lease  provided  that  in  case  of  Or.  73,  81  Pac.  567,  82  Pac.  13,  the 
sale  the  lessee  should  remove  on  language  was  construed  as  calling 
receiving  thirty  days'  written  notice,  for  a  notice  by  the  lessor,  and  such 
a  notice  to  remove  within  thirty  a  notice  was  held  to  be  valid  though 
days,  "or  as  soon  thereafter  as  you  given  after  the  lessor  had  trans- 
have    completed    the    harvesting    of   ferred  the  property. 

your  crop,"  was  regarded  as  valid,  232  Bloom  v.  Wanner,  25  Ky.  Law 
entitling    the    lessor    to    possession    Rep.  1646,  77  S.  W.  930. 

L.  and  Ten.  6. 
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ises,  was  held  to  bo  insiinicicnt.^''^     A  notice  to  one  of  two  ten- 
ants has  been  regarded  as  suflficient,-^^ 

(5)  Compensation  to  lessee.  The  lease,  in  providinj?  that  the 
lessor  may  tenuiuate  the  tenancy  or  that  a  sale  by  him  shall  have 
that  effect,  sometimes  stipulates  for  compensation  to  the  tenant. 
Where  the  stipulation  is  merely  for  the  payment  to  the  tenant 
of  "damatres"  caused  him  by  the  sale  he  is,  it  has  been  held, 
entitled  to  the  value  of  the  tcrm.235  Occasionally  there  is  a  stip- 
ulation for  the  payment  to  the  tenant  of  a  fixed  sum  as  a  "bonus" 
or  liquidated  damages  in  case  of  a  sale.  When  it  was  stipulated 
that,  on  receipt  of  such  sum  and  on  notice  of  a  certain  period,  the 
tenant  should  give  up  possession,  and,  on  receipt  of  the  notice, 
the  tenant  did  give  up  possession,  he  could,  it  was  held,  recover 
the  stipulated  sum,  although  possession  was  not  given  until  a  few 
days  after  the  date  specified  in  the  notice,  and  though  the  sale 
was  not  carried  through. 236  And  when  it  was  provided  that,  if 
the  land  -was  sold,  and  the  purchaser  required  the  lessee  to  give 
up  possession,  the  lessor  should  pay  a  certain  sum  to  the  latter, 
and  a  purchaser  did  so  require,  the  lessor  was  regarded  as  liable, 
although  the  land  was  expressly  sold  subject  to  the  leasees?  A 
provision  for  a  bonus  to  the  lessee  in  case  of  sale  was  held  not  to 
apply  when  the  sale  was  to  the  lessee  himself .238  A  provision 
that  the  lessor  may  terminate  the  lease  upon  paying  a  sum 
named  does  not,  it  has  been  held,  entitle  the  lessee  to  that  sum 
because  he  is  evicted  by  the  lessor's  transferee  under  the  mistaken 

23.3  Baragiano    v.    Villani,    117    111.  When  there  was,  on  the  lease  of  a 

App.   372.  sawmill,  a  stipulation  that  in  case 

234  Barrett  v.  Merchants'  Bank,  26  of  sale  the  lessor  might  terminate 
Grant.  Ch.  409.  But  Adler  v.  Low-  the  lease,  and  that  the  lessee  should 
enstein,  52  Misc.  556.  102  N.  Y.  Supp.  have  two  months  in  which  to  finish 
492,  is  apparently  contra.  sawing  the  logs  on  hand,  and  that 

235Depew    V.    Ketchum,    75    Hun,  if  any  remained  unsawed  after  the 

237   31  Abb  N  C.  210,  27  N.  Y.  Supp.  two  months  the  lessee  should,  at  the 

8.     See  Taylor  v.  Trohock,  85  111.  584.  lessor's  option,  have  the  privilege  of 

for  the  construction  of  a  particular  remaining     in     possession     till     the 

stipulation  in  this  respect.  logs    on    hand    were    all    sawed,    or 

2no  Dierig  v.  Callahan.  35  Misc.  30,  should  be  allowed  the  cost  of  hav- 

70  N   Y   Supp  210.  ^°S  ^^^^  '°Ss  sawed  at  another  mill, 

237  Hazen  v.  Hoyt  (Iowa)  75  N.  W.  the  lessor,  by  making  a  sale  and  de- 

etn  manding  possession,  thereby  showed 

235  Seaman  v.  Civill,  45  Barb.  (N.  his  election  that  the  logs  should  be 
Y.)    267.  sawed  at  another  mill,  and  became 
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supposition  that  the  tenancy  is  one  at  will,  such  a  clause  not  being 
in  effect  a  provision  for  liquidated  damages  upon  eviction.239 

Occasionally  the  lease  provides  for  compensation  to  the  tenant 
for  improvements  made  by  him,  in  case  of  a  termination  of  the 
tenancy  by  the  landlord's  exercise  of  an  option  to  that  effect  or 
by  a  sale  of  the  premises,^*^  and  questions  may  arise  as  to  the 
construction  of  such  language.  A  provision  that,  in  case  the 
landlord  terminated  the  tenancy  under  his  option  so  to  do,  the 
tenant  should  be  compensated  for  the  loss  sustained  by  expend- 
itures incurred  by  him  in  fitting  up  the  premises  was  held  to 
entitle  him  to  compensation  for  furnishings,  such  as  carpets  and 
window  curtains,  not,  however,  the  entire  cost  of  fitting  up  but 
only  the  loss  sustained  on  account  of  such  expenditures  by  the 
abridgement  of  the  term.24i  And  when  the  lease  provided  that, 
on  a  sale  terminating  the  tenancy,  the  lessee  should  be  entitled 
to  payment  for  his  improvements,  the  price  to  be  settled  by  arbi- 
tration if  they  could  not  agree  thereon,  it  was  held  that  upon 
a  sale  the  lessee's  right  to  payment  became  absolute,  and  he  had 
a  right  of  action  against  the  lessor  in  case  the  latter  refused  to 
submit  to  arbitration.242  A  provision  for  compensation  to  the 
tenant  for  his  improvements  in  case  of  a  sale  within  three  years 
was  held  not  to  apply  when  a  mere  contract  to  sell  w^as  made 
within  that  time,  the  contract  by  its  terms  not  to  be  consumated 
until  after  the  three  years.^^s  A  provision  that  the  lessee  would 
vacate  on  thirty  days'  notice  and  that  the  lessor  would  pay  him 
for  any  crops  already  planted  does  not  entitle  him  to  payment  for 
his  crops  if  he  fails  to  vacate  on  such  notice.^^^ 

It  has  been  decided  that  the  tenant  is  entitled  to  damages 
if  the  landlord,  under  a  stipulation  for  a  termination  of  the  ten- 
ancy in  case  of  a  sale  of  the  premises,  obtains  possession  by  a 
merely  colorable  sale,^'*^  and  a  like  decision  was  rendered  when 
the  lessor  had  a  right  to  terminate  the  tenancy  if  he  desired  to 
cease  using  the  land  for  particular  crops,  and  obtained  possession 

liable  for  the   cost  of   such  sawing.        242  Morton  v.  Weir,  70  N.  Y.  247, 

Crouch  V.  Parker,  40  Barb.    (N.  Y.)  26  Am.   St.  Rep.  583. 

94.  243  Stewart   v.    Pier,    58    Iowa,   15, 

239  Harrison  v.  Jordan,   194   Mass.  11  N.  W.  711. 

496,  80  N.  E.  604.  244  Outhouse  v.  Baird,  121  App.  Div. 

240  See  Estabrook  v.  Stevenson,  47    556,  106  N.  Y.  Supp.  246. 

Neb.  206,  66  N.  W.  286.  245  Davis    v.    Schweikert,   130    Cal. 

241  Pratt  V.   Paine,  119   Mass.   439.    143,  62  Pac.  411. 
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by  a  notice  to  the  tenant  that  he  so  desired,  which  was  proven  to 
be  i"alse.2"^  Kecovery  was  in  one  of  these  eases  based  upon  tho 
theory  that  such  a  Iraudulent  ouster  of  the  tenant  constituted  an 
eviction,--*'  but  it  might  more  properly,  perhaps,  be  regarded  as 
on  account  of  the  fraud  or  deceit  involved  in  such  a  transac- 
tion.--«8  It  has  in  one  case  been  explicitly  decided  that  a  false 
representation,  made  in  good  faith  by  the  landlord,  that  he  has 
sold  to  another,  does  not  involve  an  eviction  or  breach  of  the 
covenant  for  qui(>t  enjoyment."'" 

f.  Option  in  the  lessee  to  terminate.  In  several  cases  a  stip- 
ulation giving  to  the  lessee  the  right  to  terminate  the  tenancy 
before  the  regular  end  of  the  term  has  been  recognized  as  valid 
and  enforcible,2^o  as  has  a  provision,  substantially  similar  in 
elfect,  in  terms  authorizing  the  lessee  to  "surrender"  at  his  own 
volition.251  In  one  state,  however,  such  a  power  in  the  lessee  has 
been  regarded  as  of  questionable  validity .2" 

240  Salzgeber  v.  Mickel,  37  Or.  216,  ering  them  unsuitable  for  occupation. 
60  Pac.  1009.  Post'  §  1^2  m,  n. 

247  Salzgeber  v.  Mickel,  37  Or.  21G.       In  Lane  v.  Nelson,  167  Pa.  602,  31 

,.„„  Atl.  864,  it  was  decided  that  a  pro- 

60  Pac.  1009.  ,      ,             ,      , , 

^      ,.  ^.  ,           c  nr,f     vision  that  the  lessee  should  pay  a 

248  In  Cowling  V.  Dickson,  5  Ont.             .            .         ,                v      „i  „„ij 

^  ^^  \  certain    rent  so   long  as   he   should 

App.    549,    it    was    held    that,    even    ..^^^^^^„  ^j^^  premises  meant  so  long 

though  the  tenant  did  not  relinquish    ^^  ^^  ^^^^^  ^^^^^  ^^^  ^^^^^   ^^^  ^i^ 

possession    in    consequence    of    the   ^^^^  enable   him   to   relieve   himself 

landlord's  false  assertion  of  a  sale,    ^^^^  liability  for  rent  by  relinquish- 

he  could  recover  for  loss  occasioned    ^^^  possession,  especially  in  view  of 

by  his   consequent  failure   to  plant   ^  provision  authorizing  either  party 

crops.     The  case  was  clearly  regard-   ^^  terminate  the  tenancy  at  the  end 

ed  as  an  action  for  deceit.  ^j-  ^^^  y^^j.  ^y  j^ree  months'  notice. 

240  Lumbers   v.    Gold    Medal    Fur-       251  Brown  v.   Fowler,   65  Ohio  St. 

niture  Mfg.  Co.,  30  Can    Sup.  Ct.  55.    507^  63  N.  E.  76;   Goelet  v.  Spofford, 

250  Palmer  v.   Wallbridge,  15   Can.    55  n_  y.    647;    Reich  v.  McCrea,  37 

Sup.  Ct.  650;   Jenkins  v.  Clyde  Coal    n.  y.  St.  Rep.  620,  13  N.  Y.  Supp. 

Co.,  82  Iowa,  618,  48  N.  W.  970;  Den    650;  Dierig  v.  Callahan,  35  Misc.  30, 

d.  Stedman  v.  Mcintosh,  26  N.  C.  (4   70  N.  Y.  Supp.  210;   Hooks  v.  Forst, 

Ired.    Law)    291,    42   Am.    Doc.    122;    1G5  Pa.  238.  30  Atl.  846. 

Cnoke  v.   Norris,  29  N.   C.    (7   Irrd.        a    provision    allowing   the   tenant 

Law)  213;  Hendry  v.  Squier,  126  Ind.   to  abandon  the  property  and  to  be 

19.  25  N.  E.  830,  9  L.  R.  A.  798  (sem-    relieved  of  all  obligation  does  not  re- 

blo) ;    Hooks  v.  Forst,   165   Pa.   238,    quire   the   lease   to   be  cancelled   of 

30  Atl.  846.     And  see  the  cases  in-    record.    Van  Meter  v.  Chicago  &  0. 

volving   the    right   of   the  lessee    to    M.  Coal  Min.  Co.,  88  Iowa,  02,  55  N. 

terminate  the  tenancy  on  account  of   W.  106. 

physical  injury  to  the  premises  rend-       252  That  such  a  provision  renders 
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In  England  a  provision  authorizing  the  lessee  to  terminate  the 
tenancy  at  any  time  is  most  unusual  if  not  unknown,  but  it  is 
frequently  there  provided,  in  the  case  of  a  lease  for  a  term  of 
years,  twenty-one  for  instance,  that  the  lessee  may  "break"  it 
at  the  end  of  a  shorter  period,  usually  seven,  or  fourteen  years, 
or  both,  upon  giving  a  specified  notice.^s^  Similar  in  effect  is  a 
lease  for  seven,  fourteen,  or  twenty-one  years,  it  being  held  that, 
in  the  case  of  such  a  tenancy  for  a  term  of  uncertain  duration, 
the  option  is  with  the  tenant  alone,^^^  unless  it  be  expressly 
reserved  to  the  lessor  also,255  or  to  either  party .^^o  Such  a  power 
to  break  "if  the  parties  so  think  fit"  cannot  be  exercised,  it  has 
been  decided,  without  the  consent  of  both.^^^ 

The  theory  on  which  such  an  option  in  the  lessee  to  terminate 
is  to  be  regarded  as  operative  is  not  considered  in  the  cases.  It 
would  seem  that  they  must  be  based  on  the  view  that  such  a 
provision  for  the  termination  of  the  leasehold  interest  at  the 
lessee's  option  is  in  effect  a  "special  limitation, "^ss  the  effect 
being  that,  without  more,  his  interest  expires  upon  a  notice  by 
him  that  such  is  his  desire,  or,  if  the  lease  requires  a  notice  of 
a  certain  length,  upon  the  expiration  of  the  notice. 

The  right  to  exercise  the  option  to  terminate  the  tenancy  under 
such  a  provision  vests,  it  has  been  decided,  in  the  assignee  of  the 
lessee,259  or  in  his  personal  representative  on  his  death.^eo  xhe 
lessee  cannot,  after  he  has   assigned,  exercise  the  power,  even 

the    lease   absolutely    invalid   seems  899;  Doe  d.  Webb  v.  Dixon,  9  East, 

to  be  the   opinion  of   the  court   in  15;  Fallon  v.  Robins,  16  Ir.  Ch.  422; 

Eclipse  Oil   Co.  v.   South   Penn    Oil  Com.  v.  Sheriff,  3  Brewst.  (Pa.)  537. 

Co.,  47  W.  Va.  84,  34  S.  E.  923.     In  255  Goodright  v.  Mark,  4  Maule  & 

Reese  v.  Zinn,   103  Fed.   97,  in  the  S.   30. 

United    States    Court  for  West  Vir-  250  Lucas  v.   Rideout,  L.   R.   3    H. 

ginla,    it    is    stated    that    "the    con-  L.  153;    Roe  d.  Bamford  v.  Hayley, 

tract  is  void  for  want  of  mutuality,"  12  East,  464. 

citing  numerous  authorities,  none  of  257  Fowell  v.  Tranter,  3  Hurl.  &,  C. 

which  appear  to  support  the  state-  453. 

ment,  with  the  exception  of  the  case  258  See  ante,  §  12  d. 

just  referred  to.  259  Halbert  v.  Bruce,  9  Ky.    (2  A. 

253  See  e.  g.,  Grey  v.  Friar,  4  H.  L.  K.   Marsh.)    60;    Roe  d.   Bamford   v. 

Cas.  565;   Bury  v.  Thompson   [1895]  Hayley,  12  East,  464. 

1  Q.  B.  696.  -"^o  Roe  d.  Bamford  v.  Hayley,   12 

2S4Dann  v.  Spurrier,  3  Bos.  &  P.  East,  464. 
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tliouf^h  the  result  is  that  he  is  subjected  to  a  continuing  liability 
under  his  covenant  for  rent.^^i 

If  the  lease  authorizes  the  lessee  to  terminate  the  tenancy  only 
at  a  certain  time,  he  cannot  terminate  it  at  any  other  time,2«2  the 
question  of  his  right  in  this  respect  being  merely  one  of  the  con- 
struction of  the  lease.-''''  Likewise,  it  is  a  question  of  the  con- 
struction of  the  particular  lease  whether  a  performance  of  all 
the  covenants  by  the  lessee  is  a  condition  precedent  to  the  lessee's 
right  to  terminate  the  tenancy.^"^ 

It  has  been  said  that,  even  in  the  absence  of  any  provision  as  to 
notice  of  an  intention  to  exercise  the  power  to  terminate  the 
tenancy,  a  reasonable  notice  to  that  effect  must  be  given. ^^^  Fre- 
quently, however,  the  lease  contains  a  provision  for  notice,  and 
this  must  be  strictly  complied  with.  So  it  has  been  held  that 
where  the  lessee  was  authorized  to  terminate  the  tenancy  at  the 
end  of  fourteen  years,  by  giving  six  month's  notice  immediately 
preceding  the  expiration  of  the  fourteen  years,  a  notice  expiring 
at  another  time  was  not  sufficient,  even  though  the  lessor  under- 
stood what  was  intended.^"^  a  provision  authorizing  the  lessee 
to  terminate  by  sixty  days'  notice  is  not  satisfied  by  twenty  days' 

201  Seaward   v.   Drew,   78    Law  T.  construction  of  the  particular  leases, 

(N.  S.)   19.  in   May   v.   Rice,   108   Mass.  150,   11 

262  A  right  in  the  tenant  to  give  up  Am.  Rep.  328,  where  the  tenancy  was 

rooms  the  first  day  of  February  does  held  to  be  terminable  at  any  time, 

not  authorize  him  to  give  them  up  on  204  Porter  v.  Shephard,  6  Term  R. 

the  twenty-sixth.     Reich  v.   McCrea,  665;  Grey  v.  Friar,  4  H.  L.  Cas.  565. 

37  N.  Y.  St.  Rep.  620,  13  N.  Y.  Supp.  In  2  Piatt,  Leases,  463,  it  is  said  that 

650.     See,    also,    Woodbridge    Co.    v.  "whenever    the    power   of   determin- 

Hires  Co.,   19  App.   Div.   128,    45  N.  ing  the  lease  is  given  to  the  lessee, 

Y.  Supp.  991,  afd.,  without  opinion,  it  is  advisable,  for  the  lessor's  securi- 

163  N.  Y.  563,  57  N.  E.  1129.  ty,  to  make  the  exercise  of  it   con- 

203  In    Baker  v.   Adams,   59   Mass.  ditional  on  the  lessee's  previous  pay- 

(5  Cush.)   99,  a  lease  made  June  1,  ment    of   rent    and    performance   of 

for  five  years,   providing  that   rent  covenants,  as  the  fear  of  being  burd- 

should  be  paid  by  boarding  the  lessor  ened  with  a  continuance  of  the  term 

and    his    family    between    November  is  generally  a  powerful   inducement 

and    May;    and    that    either    party  to    the    faithful     discharge    of    his 

might  terminate  the  lease  by  giving  duties." 

six  months'  previous  notice,  was  con-  205  Goodright     v.     Richardson,     3 

strued  as  requiring  the  notice  to  ex-  Term  R.  462. 

pire  at  the  end  of  a  year  of  the  term.  -og  Cadby  v.  Martinez,  11  Adol.  & 

This    case    is    distinguished,    on    tho  E.    720. 
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notice,"^^  and  an  oral  notice  is  not  sufficient  when  the  lease  pro- 
vides for  a  written  one.^^s  But  a  notice  need  not  recite  the  pro- 
vision authorizing  the  termination,2'59  and  it  is  sufficient  if  clear 
and  unambiguous  in  terms.^'^o 

A  provision  that  the  lease  should  expire  upon  the  "abandon- 
ing" of  a  pier  to  be  constructed  by  the  lessee  was  decided  not  to 
enable  the  lessee  to  terminate  the  lease,  as  against  his  creditor 
who  had  a  lien  on  the  pier,  by  the  execution  of  an  instrument 
by  which  in  terms  he  undertook  to  "abandon  and  yield  up"  the 
pier  to  the  lessor.-'^i 

g.  The  destruction  of  the  term — (1)  General  considera- 
tions. "\Ve  have  considered  thus  far  the  case  of  the  termination  of 
a  tenancy  for  years  in  accordance  with  the  limitations  of  the  lease 
by  which  it  is  created,  whether  this  be  at  the  end  of  the  period 
named,  or,  by  reason  of  a  "special  limitation,"  upon  the  happen- 
ing of  a  contingency  before  the  end  of  such  period.  We  will  now 
consider  the  various  cases  in  which,  without  reference  to  the 
period  named  by  the  lease  or  to  any  special  limitation  thereof, 
the  tenancy  may  come  to  an  end  either  by  the  voluntary  con- 
current action  of  the  landlord  and  tenant,  the  voluntary  action 
of  one  of  them,  or  the  action  of  the  law  without  reference  to  their 
desire  or  intention.     Such  premature  termination  of  the  tenancy 

267  Hendry  v.  Squier,  126  Ind.   19,  be  able  to  stop  unless"  the  rent  is  re- 

25  N.  E.  830,  9  L.  R.  A.  798.  duced,    was    regarded    as    sufficient. 

26sLegg  V.  Benion,  Willes,  43;  Kit-  Bury  v.  Thompson  [1895]  1  Q.  B.  696. 

tie  V.  St.  John,  7  Neb.  73.  But  it  was  held  that,  when  the  lease 

269  Where    the   lease    provided    for  authorized  the  tenant  to  terminate  it 

its   termination   by    the   lessee   if   it  at  any  quarter  day  corresponding  to 

I'fccame  impracticable  to  continue  it,  the   first  day  of  the  term  by  a  six 

a  notice  reciting  that  he  terminated  months'     notice     prior     thereto,     a 

it   "as   provided    in   the   lease"    was  notice  that  "I  intend  to  surrender  you 

regarded    as    sufficient.    Jenkins    v.  the  tenancy  of  this  house  on  or  be- 

Clyde  Coal  Co.,  82  Iowa,  618,  48  N.  fore"   such   a   quarter   day   was  too 

W.  970.     And  see  Giddens  v.  Dodd,  uncertain   and   ambiguous,   it  mean- 

S  Drew.  485.  ^^S,  apparently,  that  he  intended  to 

2T0  See  post    §  199  enter  into  negotiations  to  surrender, 

Where    there    was    a   proviso   for  a  thing  which   could   be  done   only 

termination  by  the  lessee  at  the  end  -"^th  the  landlord's  assent.     Garden 

of  seven  or  fourteen  years,  on  a  six  v.  Ingram,  61  Law  T.  (N.  S.)  729. 
months'   notice,   a   letter  reading  "I        2-1  Hagan  v.  Gaskill,  42  N.  J.  Eq. 

see  my  first  seven  years  will  be  de-  215,  6  Atl.  879. 
termined  Dec.  25,  1894.     I  shall  not 
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may  be  couvcnieiitly  ti'rmod  a  "destruction"  thereof  as  dis- 
tinguished from  its  "expiration"  in  accordance  with  the  inten- 
tion of  the  parties  as  expressed  at  the  time  of  the  making  of 
the  lease. 

(2)  Merger — (a)  The  general  doctrine.  In  case  the  tenant's 
estate  and  the  estate  in  reversion  come  together  in  one  person,  the 
former  estate  is,  ordinarily  at  least,  "merged"  in  the  latter  and 
the  tenancy  thereby  comes  to  an  end.^'^  So  the  estate  of  a  sub- 
tenant may  be  merged  in  that  of  the  original  tenant.-"^ 

In  equity,  it  is  said,  the  doctrine  of  merger  will  apply  only 
when  it  accords  with  the  intention  of  the  parties.^'^-*  If  this  be  so, 
it  would  seem  that  in  jurisdictions  where  equitable  defenses  are 
allowed  at  law,  or  wdiere  rules  of  equity  are  controlling  upon  all 
the  courts,  the  operation  of  the  doctrine  may  be  considerably 
restricted.2"5  Presumably  it  will  be  applied  even  in  equity,  if  no 
contrary  intention  appears  and  no  evident  injustice  results.  It 
does  not  appear  that  equity  ever  intervened  to  prevent  the  opera- 
tion of  merger  at  law,  however  great  the  resulting  hardship. 

(b)  Quantum  of  the  reversionary  estate.  As  regards  the 
quantum  of  the  reversionary  estate,  it  is  necessary  only  that  it 
be  as  great  as  or  greater  than  the  estate  asserted  to  be  merged. 
Hence,  an  estate  for  years  may  merge  in  a  fee  simple  estate,  an 

272  2  Blackst.  Comm.  177;  Dynevor  274  Brandon  v.  Brandon,  31  Law 
V.  Tennant,  13  App.  Cas.  279;  Otis  v.  J.  Ch.  47;  Snow  v.  Boycott  [1892]  3 
McMillan,  70  Ala.  46;  Ferguson  v.  Ch.  110;  Ingle  v.  Vaughan  Jenkins 
Etter,  21  Ark.  160,  76  Am.  Dec.  361;  [1900]  2  Ch.  368;  Capital  &  Coun- 
Liebschutz  v.  Moore,  70  Ind.  142,  36  ties  Bank  v.  Rhodes  [1903]  1  Ch.  631; 
Am.  St.  Rep.  182;  Carroll  v.  Ballance,  Bostwick  V.Frank  Field, 74  N.  Y. 207; 
26  111.  9,  79  Am.  St.  Rep.  3.54;  Colla-  Spencer  v.  Austin,  38  Vt.  258.  Wil- 
mer  V.  Kelley,  12  Iowa,  319;  Denham  bur  v.  Nichols,  61  Vt.  432,  18  Atl. 
V.  Sankey,  38  Iowa,  269;  "Wahl  v.  154,  would  seem  to  involve  an  ap- 
Barroll,  8  Gill  (Md.)  288;  Story  v.  plication  of  such  a  doctrine. 
Ulman,  88  Md.  244,  41  Atl.  120;  Gunn  275  The  English  Judicature  Act,  § 
v.  Sinclair,  52  Mo.  327;  Higgins  v.  25,  subs.  4  (36  &  37  Vict.  c.  66^,  ex- 
Turner,  61  Mo.  249;  Hud-son  Bros',  pressly  provides  that  there  shall  not 
Commission  Co.  v.  Glencoe  Sand  &  be  any  merger  by  operation  of  law 
Gravel  Co.,  140  Mo.  103,  41  S.  W.  450,  only  of  any  estcate  the  beneficial  inter- 
62  Am.  St.  Rep.  722;  Kershaw  v.  est  in  which  would  not  be  deemed  to 
Supplee,  1  Rawle   (Pa.)   131.  be  merged  or  extinguished  in  equity. 

273  Webb    v.    Russell,    3    Terra    R.  See,   also.    In    re   Stafford,   105   App. 

393;   Wahl  v.  Barroll,  8  Gill    (Md.)  Div.  46.  94  N.  Y.  Supp.  194. 
288. 
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estate  for  life  or  an  estate  for  years,2'^6  and  it  may  happen  that  an 
estate  for  years  is  merged  in  another  estate  for  years  of  less  dura- 
tion. For  instance,  if  immediately  after  making  a  lease  for  ten 
years  the  lessor  makes  a  concurrent  lease  for  five  years,  the  second 
lessee  becomes  reversioner  for  the  period  of  five  years,^^'!'  and  if 
his  estate  and  that  of  the  prior  lessee  become  vested  in  one  and 
the  same  person,  the  ten-year  term  is  merged  in  the  five-year 
term.2^^ 

(c)  Estates  held  in  different  rights.  In  order  that  merger  may 
occur,  it  is  ordinarily  necessary  that  the  two  estates  be  held  by 
the  same  person  in  the  same  right.  If,  for  instance,  the  rever- 
sioner obtains  the  leasehold  as  executor  of  the  lessee,279  or  if  one 
has  the  term  in  his  own  right  and  the  reversion  in  right  of  his 
wife,28o  or  if  he  has  the  leasehold  in  his  own  right  and  the  rever- 
sion as  another's  administrator,28i  there  is  no  merger.  There  is 
some  authority  for  the  view  that  this  exclusion  of  merger  when 
the  estates  are  held  by  a  person  in  different  rights  does  not  apply 
if  a  person  having  one  estate  in  a  fiduciary  capacity  or  in  right 
of  another  thereafter  acquires  the  other  estate  in  his  own  right 
by  his  voluntary  act,  as  distinguished  from  the  act  of  the  law.282 

(d)  No  merger  if  estate  intervenes.  The  interest  of  a  subten- 
ant will  not  merge  in  that  of  the  original  landlord,  since  merger 
will  not  occur  when,  as  it  is  expressed,  an  intermediate  estate 
intervenes.283  For  instance,  if  a  lessor  for  years  makes  a  con- 
current lease  for  years,2S4  and  thereafter  conveys  the  fee  simple 
to  the  first  lessee,  there  is  no  merger.^ss  Nor  is  there  any  merger 
when  a  sublessee  takes  a  conveyance  of  the  reversion  upon  the 
original  lease,^^^  or  when  the  lessee,  having  made  a  sublease, 
makes  a  concurrent  lease  to  his  own  lessor  for  the  term  of  the 

270  3  Preston,  Conveyancing,  182,  7  Hurl.  &  N.  507.  The  question  is 
219.  discussed    at    length    in    3    Preston, 

277  See  post,  §  146  d.  Conveyancing,  273  et  seq.     See,  also, 

278  stephens'v.  Bridges,  6  Madd.  &  Challis,  Real  Prop.  (2d  Ed.)  82. 
Gel.  66;  3  Preston,  Conveyancing,  zss  3  preston,  Conveyancing,  107. 
195.  284  See  post.  146  d. 

270  Co.  Litt.  338  b.  285  3    Preston,    Conveyancing,    111, 

280  Piatt  V.  Sleap,  Cro.  Jac.  275.  citing  Bro.  Abr.,  Exting.,  pi,  54. 

281  Chambers  v.  Kingham,  10  Ch.  286  Logan  v.  Green,  39  N.  C.  (4 
Dlv.   743.  Ired.  Eq.)   370;   Tolsma  v.  Adair,  32 

282  Jones  V.  Davis,  5  Hurl.  &  N.  766,  Wash.  383,  73  Pac.  347. 
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sublease."'''^  An  interveuing  interesse  termini,  however,  that  is, 
a  right  to  a  term  of  years  to  commence  in  tlie  future,  not  being 
an  estate,  will  not,  it  has  been  decided,  prevent  the  merger  cf  a 
prior  term  in  the  reversion,-**"  though  the  merger  of  such  prior 
term  does  not  afVeot  tlie  validity  of  the  interesse  tcrmini.-^^ 

(e)  In  case  of  interesse  termini.  Upon  the  theory  that  an 
interesse  termini  will  not  merge,  it  has  been  held  that  if  one  hav- 
ing an  estate  for  years  takes  a  lease  to  commence  on  the  expira- 
tion of  his  term,  his  interest  under  this  second  lease  will  not 
merge  upon  his  acquisition  of  the  reversion.^oo  However  sound 
may  be  this  view,  using  the  expression  interesse  termini  in  the 
sense  of  a  term  to  commence  in  futuro,  it  is  difficult  to  see  why, 
using  the  expression  in  the  sense  of  a  present  term  not  yet  re- 
duced to  possession,29i  such  a  term  should  not  merge  to  the  same 
extent  before  as  after  the  lessee's  entry. 

Since  a  terra  to  commence  in  the  future  is  not  an  estate,  a 
present  estate  for  years  will  not  merge  in  sncli  a  future  term.^''^ 

(f)  On  transfer  under  judicial  process  or  decree.  It  is  imma- 
terial, as  regards  the  question  of  merger,  M^hether  the  title  to  the 
reversion  and  that  to  the  leasehold  come  together  by  reason  of  a 
voluntary  conveyance,  a  conveyance  under  judicial  process,  on  the 
foreclosure  of  a  lien,  or  by  act  of  the  law%  such  as  descent.^^s.  204 
In  the  case,  how^ever,  of  a  sale  and  conveyance  under  judicial 
process  against  the  lessor  or  on  foreclosure,  a  distinction  should 
be  noted  as  regards  the  date  of  the  lien,  the  enforcement  of  which 
is  involved  in  such  sale  and  conveyance.  For  instance,  in  the 
case  of  a  sale  under  a  mortgage  or  judgment  which  existed  as  a 
lien  prior  to  the  lease,  and  of  a  purchase  at  such  sale  by  the  lessee, 
the  latter  acquires  not  the  reversion  but  a  paramount  title,  the 
same  title  which  he  w^ould  have  acquired  by  a  conveyance  in  fee 
made  at  the  time  of  the  creation  of  the  lien,  and  there  is  no 
room  for  the  application  of  the  law^  of  merger.  There  is  at  least 
one  decision  29^  to  the  effect  that  merger  occurs  in  such  a  case, 

287  Burton  v.  Barclay,  7  Bing.  745.  200  Doe  d.  Rawlings  v.  Walker,   5 

2«8-3   Preston,   Conveyancing,   207;  Barn.  &  C.  111. 

Doe  d.  Rawlings  v.  Walker,  5  Barn.  201  See  post,  §  37. 

&  C.  Ill;  Anonymous,  2  Dyer,  112  a:  292  Hyde  v.  Warden,  3  Exch.  Div. 

Logan   V.    Green,   39   N.   C.    (4   Ired.  72. 

Eq.)   370.  2f>3,  294  See  post,  ?§  147,  l.'SO. 

289  3   Preston,  Conveyancing,    208;  sn"- Moston    v.    Stow.    91    Mo.    App. 

Anonymous,  2  Dyer,  112  a.  554,  citing  Gunn  v.  Sinclair,  52  Mo 
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thereby  ignoring,  as  is  frequently  done,^^^  the  fact  that,  by  a 
sale  and  conveyance  under  a  lien  prior  to  a  lease,  not  the  rever- 
sion but  a  paramount  title  passes. 

It  has  been  decided  in  one  case  that  when  the  reversion  passes 
to  the  tenant  by  reason  of  his  purchase  at  a  judicial  sale  or  by 
reason  of  a  conveyance  from  the  purchaser  at  such  sale,  the 
merger  is  not  affected  by  the  existence  of  a  right  of  redemption 
from  the  sale  in  the  reversioner,  which  right  is  duly  exercised.^^'^ 
In  some  jurisdictions  no  conveyance  would  be  made  in  pursuance 
of  the  sale  until  the  expiration  of  the  period  of  redemption,  and 
there  would  be  no  legal  title  in  the  tenant  to  support  a  merger, 
which  could  then  be  supported  on  equitable  principles  alone. 

(g)  Effect  of  contract  to  convey.  A  mere  contract  by  the 
landlord  to  convey  the  reversion  to  the  tenant,  or  a  contract  by  the 
tenant  to  convey  the  reversion  to  the  landlord,  vesting,  as  it  does, 
only  an  equitable  interest  in  the  purchaser,  would  not  ordin- 
arily authorize  the  application  of  the  doctrine  of  merger  in  a 
court  at  law,  but  in  equity  a  different  view  would  be  taken,  and 
the  doctrine  would  be  applied  in  such  case,  provided  this  was 
compatible  with  the  apparent  intention  of  the  parties.^^s  The 
same  view  has  apparently  been  adopted  where  there  is  no  sep- 
arate equity  jurisdiction.299  The  doctrine  would  not,  however, 
it  seems,  be  applied  in  favor  of  the  intending  purchaser  until  he 
had  paid  or  tendered  the  price,3oo  and  the  fact  that  the  contract 
of  purchase  calls  for  a  conveyance  only  at  a  future  time  presum- 
ably shows-  the  absence  of  any  intention  that  a  present  merger 
shall  occur .201     The  decisions  on  the  question  of  the  effect  of 

S27;   Higgins  v.  Turner,  61  Mo.  249,  N.  C.  35,  13  N.  Y.  Supp.  843;  Knerr 

in    which    cases    it    did    not    appear  v.    Bradley,    105    Pa.    190.     And    see 

whether  the  lien  was  prior  or  sub-  McMahon  v.  Jacoway,  105   Ala.  585, 

sequent  to  the  lease,  but  it  is  stated  17  So.  39. 

broadly  that  such  a  sale  extinguishes        soo  See     Rooney    v.     Gillespie,     88 

the  tenancy,  without  the  suggestion  Mass.  (6  Allen)  74;  Campbell  v.  Bab- 

of    any    distinction    as    regards    the  cock,  26  Abb.  N.  C.  35,  13  N.  Y.  Supp. 

priority  of  the  lien.  843;  New  York  Bldg.  Loan  Banking 

296  See  post,  §§  73  c,  78  n.  Co.  v.  Keeney,  56  App.  Div.  538,  67 

297  Otis  V.  McMillan,  70  Ala.  46.  N.  Y.  Supp.  505;   Knerr  v.  Bradley, 
298Capel    V.    Girdler,    9    Ves.    Jr.  105  Pa.  190;  Wade  v.  South  Penn  Oil 

509.     See  ante,  §  13  g  (2)    (a).  Co.,  45  W.  Va.  380,  32  S.  E.  169. 

299  Bostwick   V.   Frankfield,   74   N.       soi  Smith  v.  Brannan,  13  Cal.  107. 
Y.  207;  Campbell  v.  Babcock,  26  Abb. 


92  TENANCY  FOR  YEARS.  §  12 

such  a  contract  of  sale  as  extiuguisliing  the  tenancy  are,  it  may 
be  remarked,  almost  entirely  lacking  in  a  discussion  of  the  matter 
on  principle,  and  the  above  statements  in  that  regard  are  to  be 
considered  as  inferences  from  the  decisions  rather  than  as  based 
on  the  explicit  language  of  the  courts. 

(h)  Partial  merger.  A  merger  will  take  place  as  to  a  portion 
only  of  the  leased  premises  whenever  the  reversion  and  the  lease- 
hold in  such  portion  only  meet  in  one  person,'^'^-  and  the  tenancy 
will  continue  as  before  in  the  residue  of  the  premises.  A  partial 
merger  will  also  frequently  take  place  when  an  undivided  interest 
in  the  reversion  meets  with  an  entire  or  partial  interest  in  the 
leasehold,  or  an  undivided  interest  in  the  leasehold  meets  with 
an  entire  or  partial  interest  in  the  reversion.^os  But  if  it  appears 
that  an  undivided  interest  in  the  reversion  is  in  a  different  share 
of  the  land  from  that  in  which  an  undivided  interest  in  the  lease- 
hold exists,  the  meeting  of  these  interests  will  not,  it  has  been 
said,  cause  a  merger.  For  instance  if,  A  and  B  being  tenants  in 
common  of  land,  A  leases  to  C  and  B  leases  to  D,  the  undivided 
interest  of  C  would  perhaps  not  merge  in  the  reversion  of  B  upon 
their  meeting  in  one  person,  it  clearly  appearing  that  such  re- 
version and  leasehold  are  in  different  shares.^"^ 

(i)  Merger  as  regards  third  persons.  A  merger  will  in  some 
cases  not  be  allowed  to  operate  to  the  disadvantage  of  third  per- 
sons.305  For  instance,  the  estate  created  by  means  of  a  sublease 
will  not  be  affected  by  the  merger  of  the  sublessor's  estate  in  the 
original  reversion.^oG  Nor  will  a  lien  or  charge  created  by  the 
tenant  be  affected  by  the  fact  that  the  leasehold  is  for  other 
purposes  thereafter  merged  in  the  reversion.^o?     The  courts,  how- 

302Badeley  v.  Vigurs,  4  El.  &  Bl.  3'.  N.  Y.  Supp.  380;  Lansing  v.  Pine, 

71;    Yates    v.    Cole,    2    Brod.    &    B.  4  Paige   (N.  Y.)   GSO.     But  see  Mar- 

6C0;    Dighton    v.    Greenvil,    2    Vent,  tin  v.  Tobin,  123  Mass.  85. 

327;    Higgins    v.    California    Petrol-  3043    Preston,    Conveyancing,    89; 

eum  &  Asphalt  Co.,  109  Cal.  304,  41  Challis.  Real  Prop.  (2d  Ed.)   77. 

Pac.    1087;    Nellis    v.    T^athrop,    22  .1053    Preston,    Conveyancing,    447, 

"Wend.   (N.  Y.)  121,  34  Am.  Dec.  285.  4.54.     See     Denham    v.     Sankey,    3S 

30.33    Preston,    Conveyancing,    89;  Iowa,  2G9. 

Challis,    Real    Prop.    (2d    Ed.)     77;  ?on  Thre'r    v.    Barton,    Moore,    94; 

Hill  v.  Reno.  112  111.  154.  54  Am.  St.  Webb  v.  Russell,  3  Term  R.  393. 

Rep.    222;    Simmons    v.    MacAdaras,  3073    Preston,    Conveyancing,    447, 

6  Mo.  App.  297;  Holmquist  v.  Bava-  454.     So  it  is  decided  in  Buffum  v. 

rian  Star  Brew.  Co.,  1  App.  Div.  347,  Deane,  70  Mass.  (4  Gray)  385,  that  an 
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ever,  always  gave  full  effect  to  the  doctrine  of  merger  for  the 
purpose  of  destroying  the  interest  of  a  contingent  remainderman, 
although  the  merger  was  the  result  of  collusion  betw^een  the  life 
tenant  and  the  vested  remainderman.^'^^ 

(3)  Surrender.  If  the  tenant  makes  surrender  of  the  lease- 
hold estate,  there  is  thereafter  no  estate  to  support  the  tenancy 
and  the  latter  immediately  comes  to  an  end  except  as  against 
third  persons.^*^^ 

(4)  Forfeiture.  Upon  the  enforcement  by  the  landlord  of  a 
forfeiture  of  the  tenant's  estate  for  years,  either  for  disclaimer 
of  the  landlord's  title,  by  force  of  a  condition  of  re-entry  in  the 
lease,  or  under  a  statute  authorizing  a  recovery  of  possession  for 
default  in  the  payment  of  rent  or  performance  of  covenants,  the 
tenant's  estate  comes  to  an  end  and  the  tenancy  no  longer 
exists.^  1° 

(5)  Eviction.  In  theory,  an  eviction  of  the  tenant  by  the 
landlord  does  not  bring  the  tenancy  to  an  end,  but  it  frequently 
has  this  effect,  the  tenant  treating  it  as  final  for  all  purposes.^^i 
An  eviction  under  title  paramount  ordinarily  brings  the  tenancy 
entirely  to  an  end.^^^  g^^  if  the  paramount  title  is  based  on  a 
mortgage  or  on  a  sale  under  a  lien  or  judicial  process  and  a 
right  of  redemption  exists,  the  tenancy  will  not  come  to  an  end, 
it  seems,  till  the  expiration  of  the  time  for  redemption.^^^ 

(6)  Taking  under  power  of  eminent  domain.  The  effect  of 
a  judgment  in  condemnation  proceedings  is  ordinarily  to  vest  the 
reversion  and  the  leasehold  in  one  legal  person,  either  the  state 
or  the  corporate  entity  to  which  the  power  of  eminent  domain 
has  been  delegated,  and  this,  it  would  seem,  presents  a  clear  case 
for  the  application  of  the  doctrine  of  merger.  The  courts  have 
not,  however,  considered  the  possibility  of  applying  this  doctrine 

attachment    upon    the    leasehold    is  mortgagor  could  not,  after  acquiring 

not  affected  by  a  subsequent  merger,  the  reversion,  assert  a  claim  for  the 

But    it   has    been    decided    that    a  rent  reserved, 
mortgagee  of  the  leasehold  does  not  3os  Fearne,      Contingent     Remain- 
acquire  a  lien  on   the   reversion   if  ders,  c.  5;  Challis,  Real  Prop.  84. 
the    mortgagor,    after    making    the  309  See  post,  §§  182  g,  191. 
mortgage,   purchases   the    reversion,  310  See  post,  chapter  XIX. 
since  the  reversion  is  not  merged  in  sii  See  post,   §§  182  e   (1),  185  h. 
the  lesser  estate.     Collamer  v.  Kel-  312  See  post,  §§  182  e  (2),  186  a  (3). 
ley,  12  Iowa,  319.     It  was  there  de-  313  See  post,  §§  182  e  (2),  18G  a  (3). 
cided,   however,   in   effect,    that   the 
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of  merger  in  this  connection,  and  liave  indeed  not  discussed  the 
question  of  the  cessation  of  the  tenancy  as  a  result  of  the  con- 
demnation proceedings  except  as  such  discussion  might  be  in- 
volved in  that  of  the  discontinuance  of  the  tenant's  liability  for 
rent;  and  upon  this  latter  question  the  cases  are  by  no  means  in 
unison,  as  will  hereafter  appear.^i^  j^^y  decisions  to  the  effect 
that  liability  for  rent  still  continues  seem  necessarily  to  involve 
the  view  that  the  tenancy  is  still  in  existence. 

In  case  a  part  only  of  the  premises  is  condemned  for  public  use, 
the  tenancy  is  still,  it  seems,  to  be  regarded  as  existing  in  the 
residue.  And  the  tenancy  would  still  exist  if  an  easement  only 
is  taken,  this  not  divesting  either  the  leasehold  or  reversionary 
estates.^^'^ 

There  may  be  a  "special  limitation"  in  the  lease  providing 
that  the  tenancy  shall  cease  upon  the  taking  of  the  premises  or  a 
part  thereof  for  public  use.^^*^ 

(7)  Bankruptcy.  The  bankruptcy  of  the  lessee  does  not,  by 
the  great  weight  of  authority,  have  the  effect  of  terminating  the 
tenancy,'^^^  provided  the  lease  contains  no  provision  to  that 
effect,3i8  and  unless  the  trustee  in  bankruptcy  refuses,  as  here- 

314  See  post,  §  182  k.  cial    limitation    providing    for    the 

313  See  post,  §  182  k.  cesser  of  the  term  upon  bankruptcy, 

310  See  Munigle  v.  City  of  Boston,  or  may  provide  for  re-entry  in  such 
85  Mass.  (3  Allen)  230,  where  it  was  case.  See  Roe  d.  Hunter  v.  Gal- 
held  that  this  was  the  effect  of  a  liers,  2  Term  R.  133;  Gray,  Re- 
provision  that  "if  the  lessor  shall  straints  on  Alienation  of  Prop.  § 
sell  the  eaid  house,  or  the  city  shall  101;  Woodfall,  Landl.  &  Ten.  (16th 
cut  oft  said  premises,  the  said  ten-  Ed.)  286.  See  post,  §  194  e  (5). 
ant  shall  consent  thereto."  A    proviso    for    re-entry    "if    the 

317  In  re  Ells,  98  Fed.  967;  In  re  lessee,  his  executors,  administrators 
Arnstein,  101  Fed.  706;  In  re  Pen-  or  assigns  shall  become  bankrupt" 
newell,  119  Fed.  139;  Wildman  v.  was  held  to  refer  to  the  bankruptcy 
Taylor,  4  Ben.  42,  Fed.  Cas.  No.  17.  only  of  the  person  who  for  the  time 
654;  Oden  v.  Sassman,  68  N.  J.  Eq.  being  was  possessed  of  the  term,  and 
799.  64  Atl.  1134,  afg.  67  N.  J.  Eq.  there  was  no  right  of  forfeiture  up- 
239,  57  Atl.  1075.  91  Am.  St.  Rep.  on  the  bankruptcy  of  the  original 
423;  Woodward  v.  Harding.  75  App.  lessee  after  having  assigned  the 
Div.  54,  77  N.  Y.  Supp.  969;  Witt-  leasehold  to  another.  Smith  v. 
haus  V.  Zimmerman,  91  App.  Div.  Gronow  [1891]  2  Q.  B.  394.  A  pro- 
202,  86  N.  Y.  Supp.  315;  In  re  Cur-  viso  in  substantially  the  same  lan- 
tis,  109  La.  171,  33  So.  125,  78  Am.  guage  was  held  to  apply  in  case  of 
St.  Rep.  445.  the  bankruptcy   of    the   survivor   of 

318  The  lease  may   contain   a  spc-   certain  executors  to  whom  the  ten- 
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after  explained,  to  accept  the  leasehold  interest,  it  will  pass  with 
the  bankrupt's  other  property  to  such  trustee.^^^ 

The  contrary  dicta  and  decisions  to  the  etl'ect  that  the  adjudica- 
tion of  the  tenant's  bankruptcy  terminates  the  tenancy  and  re- 
vests in  the  landlord  the  right  of  present  possession  subject  to 
the  temporary  requirements  of  the  trustee  are,  it  is  submitted, 
absolutely  unsound.^so  In  two  of  these  cases  the  courts  appar- 
ently regard  the  termination  of  the  tenancy  as  a  necessary  result 
of  the  inability  to  prove,  in  the  bankruptcy  proceedings,  a  claim 
for  rent  thereafter  accruing  ;3-*^"i  in  one,  no  reason  whatever  is 
given  for  the  dictum,^^^  while,  in  still  another,  such  view  seems 
to  be  based  on  the  theory  that  this  would  be  the  fairest  practical 
result  for  all  parties.222  That  the  question  of  the  right  to  prove 
a  claim  for  future  rent  is  independent  of  the  question  of  the 
termination  of  the  tenancy  seems  almost  self-evident.  The  in- 
ability to  prove  such  a  claim  is  a  result,  as  has  been  frequently 
stated,  of  the  fact  that  such  future  rent  is  not  a  debt.^^^  As  to 
the  suggestion  that  to  give  the  adjudication  of  bankruptcy  the 
effect  of  terminating  the  tenancy  will  be  fair  at  all  parties, 
exactly  the  contrary  is  the  case.  "Without  reference  to  whether 
the  bankrupt  is  the  original  lessee  or  his  assignee,  if  the  rental 
value  of  the  property  is  less  than  the  rent  reserved,  it  may  be  a 

ant  had  bequeathed  his  interest  in  assignment  in  violation  of  the  cove- 
trust.  See  Doe  d.  Bridgman  v.  nant  would  not  terminate  the  lease 
David,  1  Cromp.  M.  &  R.  405.  unless  the  lease  so  provided,  that  is, 

319  See  post    §  158  a  (2)    (j).  unless  the  estate  vested  in  the  lessee 

320  In  In  re'sreck,  8  Ben.  93,  Fed.  ^^^^  ^^"ed  to  expire  on  such  an 
Cas.  No.  1,822,  Blatchford,  J.,  says:  event.  The  landlord  would  not.  in 
"The  lease  was  undoubtedly  can-  ^^^t  states,  even  have  the  option  of 
celed  by  the  bankruptcy,  as,  by  its  terminating  the  tenancy  in  the  ab- 
terms,  it  could  not  be  assigned  with-  ^ence  of  a  proviso  for  re-entry 
out  the  written  consent  of  the  land-  (PO^t,  §  152  j).  In  New  York,  at 
lord."  The  correctness  of  this  state-  tbe  present  time,  such  right  is  given 
ent  depends  on  the  words  of  the  by  the  summary  proceeding  stat- 
lease,   which   are   not   stated    in   the  "te.     See  post,  §  274  g. 

report.     A    covenant    not    to    assign  ^=°"  ^   re  Jefferson,    93   Fed.    948; 

does  not  apply  to  an  assignment  by  Bray  v.  Cobb,  100  Fed.  270. 

operation  of  law,  such  as  by  bank-  221  in   re    Hinckel   Brew.    Co.,   123 

ruptcy,    unless    it    is    expressly    so  Fed.    942. 

stated    (see  post,  §  152  f),  and  fur-  222  in  re  Hays,  Foster  &  Ward  Co., 

thermore,  even  if  in  terms  applying  117  Fed.  879. 

to  such  an  assignment,  the  fact  of  323  See  post,  §  166. 
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decided  Imrdsliip  on  the  landlord  to  treat  the  tenancy  as  term- 
inated. The  theory  of  the  bankrupt  act,  as  construed  by  the 
courts,  is  to  relieve  the  bankrupt  from  those  debts  only  which  can 
be  asserted  against  him  in  the  bankruptcy  proceedings,  but  the 
effect  of  regarding  the  tenancy  as  ended  is  to  relieve  the  bank- 
rupt lessee  from  the  liability  for  rent,  which  cannot  be  asserted 
against  him  in  that  proceeding. 

AVhen  the  leasehold  has,  before  the  adjudication,  been  assigned 
by  the  lessee  to  another,  the  possible  hardship  upon  the  land- 
lord of  regarding  the  bankruptcy  of  the  tenant  as  terminating  the 
tenancy  is  still  more  evident.  It  may  be  that  the  original  lessee 
is  perfectly  solvent,  and  he,  as  is  elsewhere  stated,  remains  liable 
on  the  covenants  of  the  lease.  If  the  bankruptcy  of  his  assignee 
is  to  end  the  tenancy  and  so  terminate  the  landlord's  right  to 
enforce  the  covenant  for  rent  or  other  covenants,  one  who  has 
bound  himself  by  a  covenant  in  a  lease  may  relieve  himself  from 
all  liabilities  thereon  by  the  simple  device  of  assigning  the  lease- 
hold to  a  "man  of  straw"  and  subsequently  procuring,  directly 
or  indirectly,  an  adjudication  of  bankruptcy  as  regards  the  latter. 
It  does  not  seem  to  have  been  in  any  case  suggested  that  the 
bankruptcy  of  the  original  lessee  would  terminate  the  tenancy 
if  it  occurs  after  he  has  assigned  the  leasehold,  and  that  it  could 
not  have  that  effect  is  presumably  conceded. 

If  the  rental  value  of  the  property  is  greater  than  the  rent 
reserved,  the  hardship  involved  in  regarding  the  tenancy  as  ended 
falls  upon  the  creditors  of  the  tenant.  A  leasehold  still  having 
a  number  of  years  to  run  is  frequently  in  itself  a  valuable  asset, 
and  may  be  the  only  asset  of  the  estate.  It  is  difficult  to  perceive 
why  this  asset  should  be  presented  to  the  reversioner,  and  such  is 
evidently  the  effect  of  regarding  the  tenancy  as  terminated.324 
It  may  furthermore  be  remarked  that  since  an  adjudication  of 
bankruptcy  has  its  legal  existence  only  by  reason  of  the  bankrupt 
act,  its  operation  should  not  be  extended  beyond  the  terms  of 
the  act.  There  is  not  the  slightest  suggestion  in  the  act  of  an 
intention  that  an  adjudication  of  bankruptcy  should  terminate 
a  term  of  years  previously  vested  in  the  tenant. 

824  In  Atkins  v.  Wilcox,  44  C.  C.  that  if  the  leasehold  is  suhject  to  a 
A.  626,  lOn  Fed.  595,  53  I-..  R.  A.  118,  merely  nominal  rent,  it  would  not 
McCormick,   J.,   suggests   apparently   be  terminated  by  the  adjudication  of 


§  12  DESTRUCTION  OF  THE  TERM.  97 

That  a  tenant  has  made  an  assignment  for  the  benefit  of  cred- 
itors is  evidently  no  reason  for  regarding  the  tenancy  as  termin- 
ated,^-^ such  assignee,  as  would  any  other  assignee,  becoming 
substituted  in  his  place  to  the  rights  and  liabilities  incident  to 
the  relation  of  tenancy.^ ^^ 

(8)  Destruction  of  or  injury  to  premises  by  unforeseen  casu- 
alty. The  question  has  frequently  arisen  whether  destruction 
of  or  injury  to  part  of  the  premises,  ordinarily  a  building  upon 
the  land  leased,  terminates  the  liability  for  rent,  and  the  great 
majority  of  the  decisions  are,  as  elsewhere  stated,^-'^  to  the  effect 
that,  apart  from  a  statute  or  special  stipulation  to  the  contrary, 
the  liability  for  rent  continues  as  before.  This  view  involves 
the  view  that  the  tenancy  itself  still  continues.  It  has,  however, 
been  frequently  decided  in  this  country  that  the  liability  for  rent 
ceases  if  the  leased  premises  consist  merely  of  a  building  or  a 
part  of  a  building  without  including  any  land,  and  the  building 
is  destroyed,228  ^nd  there  are  a  number  of  cases  in  which  it  is 
specifically  stated  that  the  tenancy  ceases  in  such  a  case,  there 
being  no  longer  any  subject-matter  on  which  the  tenancy  can 
operate.229 

Not  infrequently  there  is  an  express  stipulation  that  the  liabil- 
ity for  rent  shall  cease  upon  the  destruction  of  the  building  on 
the  leased  premises.     The  question  whether  such  a  stipulation  has 

bankniptcy,  but  that  the  rule  might    Utsh  Optical  Co.  v.  Keith,  18  Utah, 

be  otherwise  if  it  is  subject  to  a  rent   464,   56  Pac.  15.5;   Schmidt  v.  Pettit, 

equal  to  the  value  of  the  premises,    g    ^     C.    (1    MacArthur)    179.      But 

325  See  Reynolds  v.  Fuller,  64  111.   ^^^   jf    ^^^   p^rt   leased   is    only   In- 

App.  134.  jured  and  is  not  destroyed.     Turner 

S2C  See  cases  cited  post,  §  158  j.  y    Mantonya,  27  111.  App.  500. 

827  See  post,  §  182  m.  In  Ainsworth  v.  Mt.  Moriah  Lodge, 

328  See  post,  §  182  m   (2).  172   Mass.   257,    52   N.   E.   81,   where 

320  McMillan    v.    Solomon,    42    Ala.  the   third   story    in    a   building   had 

356,  94  Am.  Dec.  654;   Ainsworth  v.    been  leased  "during  the  life  of  the 

Ritt,  38  Cal.  89;    Stockwell  v.  Hun-    building,"  the  lessee  covenanting  to 

ter,    52    Mass.     (11    Mete.)    448,    45    keep  such  part  in  good  repair  during 

Am.   Dec.   220;    Shawmut  Nat.  Bank  the  life  of  the  building,  the  tenancy 

V.    City    of   Boston,    118    Mass.    125;    was    regarded    as    terminated    when 

Kerr  v.  Merchants'  Exch.  Co.,  3  Edw.    fire  substantially  destroyed  the  third 

Ch.  (N.  Y.)  315;  Winton  V.  Cornish,  5    story    and    so    much    of    the    lower 

Ohio,  477;  Harrington  v.  Watson,  11   stories  that  it  was  impracticable  to 

Or.  143,  2  Pac.  173,  50  Am.  Rep.  465;    rebuild   the  third  ?.tory  without  re- 

Macnair  v.  Ames  (R.  I.)  68  Atl.  950;    building  other  parts. 

L.   and  Ten.  7. 


98  TENANCY  FOR  YEARS.  §  12 

the  effect  of  terminating  the  tenancy  in  that  event  is  primarily  a 
question  of  construction.  The  cases  bearing'  thereon  are  con- 
sitlerecl  clsowlierc-''-''^ 

(9)  Untenantable  condition  of  premises.  In  some  states  the 
view  has  been  asserted  that  a  mere  untenantable  condition  of  the 
premises  will  justify  the  tenant  in  relinquishing  possession  and 
refusing  to  pay  further  rent.^^^  It  does  not  appear  whether  a 
relinquishment  of  possession  under  such  circumstances  involves 
a  termination  of  the  tenancy. 

(10)  Expiration  of  the  lessor's  estate.  In  the  absence  of  a 
statutory  power  or  of  an  express  power  to  that  effect  in  the 
creation  of  the  estate,  one  having  a  limited  estate  in  land  cannot, 
as  against  the  person  entitled  in  reversion  or  remainder,  create 
an  estate  to  endure  beyond  the  termination  of  his  own  estate. 
This  self-evident  principle  has  been  applied  in  the  case  of  the 
making  of  a  lease  for  years  by  a  tenant  for  his  own  or  another's 
life,  the  rights  of  the  remainderman  or  reversioner  being  recog- 
nized as  superior  to  any  claim  on  the  part  of  the  lessee.^^^  j\n(^ 
so  the  expiration  of  the  lessee's  estate  by  reason  of  a  special  limi- 
tation terminates  the  estate  of  his  sublessee.^^s  it  has  also  been 
decided  that  the  expiration  of  the  lessor's  estate  may  be  asserted 
by  the  tenant  holding  under  the  lease  in  defense  to  an  action 
for  rent  or  on  covenants  of  the  lease  or  by  the  landlord  to  recover 
possession.     This  question  we  consider  elsewhere.^^^ 

(11)  Destruction  of  the  lessor's  estate.  Upon  the  question 
whether  the  tenancy  is  destro3''ed  as  a  result  of  the  destruction  of 
the  lessor's  estate,  the  authorities  are  not  entirely  clear.  It  is 
recognized  that  a  subtenant  is  not  affected  adversely  by  a  sur- 
render made  by  his  landlord  to  the  head  landlord,  that  is, 
his  right  of  possession  under  the  sublease  continues  as  before,335 
and  the  same  appears  to  be  the  case  when  the  sublessor's  estate 
is  merged  in  the  original  reversion.^^^     In  both  these  cases,  at 

330  See  post,  §  182  m  (6)   (d).  cases  cited   post,    §   13   b,   note  588. 

331  See  post,  §  182  n.  3.13  Eten  v.  Luyster,  60  N.  Y.  252: 

332  See  e.  g.,  Coakley  v.  Chamber-  Bove   v.   Coppola,    45    Misc.   636,   91 
lain.  8  Abb.  Pr.  (N.  S.)  37,  38  How.  N.  Y.  Siipp.  8;  Bruder  v.  Geisler,  47 
Pr.    483,    31    N.    Y.    Super.    Ct.     (1  Misc.  370,  94  N.  Y.  Siipp.  2. 
Sweeny)    676;   Mclntyre  v.   Clark,  6  3.14  See  post,  §  78  p  (3). 

Misc.  377,  26  N.  Y.  Supp.  744;  Guth-        sn,-;  g^p  post,  §  191  b;  Sutton's  Case, 

mann  v.  Vallery,  51  Nrb.  S?.i.  71  N.    12  Mod.  557. 

W.  734,    GC   Am.   St.   Rep.    475;    and        3.10  Thre'r    v.    Barton,    Moore,    94; 
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common  law,  the  subtenant  thereafter  not  only  retained  the  pos- 
session but  he  was  free  from  liability  for  rent  or  upon  the  cov- 
enants of  the  sublease,  on  the  theory  that  the  right  to  rent  and 
the  covenants  could  not  exist  after  the  destruction  of  the  sub- 
reversion  to  which  they  were  incident.^^'''  This  rule  has  been 
changed  in  England  by  statute.^^^  Whether  it  would  ordinarily 
be  recognized  in  this  country  does  not  appear.  There  are  cases 
in  which  it  is  referred  to  without  disapproval,^^^  while  in  one 
jurisdiction  it  has  been  decided  that  a  subreversion  which  has 
been  surrendered  would  not  thus  be  regarded  as  extinguished  in 
the  original  reversion  to  the  disadvantage  of  the  reversioner,  but 
that  it  would  still  exist  for  the  purpose  of  asserting  the  subten- 
ant's liability  under  his  covenant  for  rent  as  well  as  under  other 
covenants.^*^  And  it  has  been  decided  that  if  the  tenant,  in 
making  a  surrender,  reserves  to  himself  the  rent,  the  rent  is  not 
extinguished  by  the  extinguishment  of  the  subreversion,  and  he 
may  transfer  this  right  to  the  reversioner,  and  so  the  reversioner 
will  have  the  rent  incident  to  the  subreversion  though  the  sub- 
reversion  itself  is  extinguished.^*^  Furthermore,  it  has  been  de- 
cided that  the  sublessee's  liability  for  rent  cannot  be  regarded 
as  extinguished  by  the  surrender  of  the  subreversion  when  his 
conduct  showed  that  he  regarded  his  sublease  as  terminated  and 
that  he  was  holding  as  tenant  at  will  of  the  original  lessor,^-*^ 
and  he  is  liable  if  he  actually  attorns  to  the  original  lessor.^^sa 
A  lessor  who  has  accepted  a  conveyance  of  the  leasehold  from  his 
tenant,  if  he  treats  the  sublease  as  outstanding  by  collecting  rent 
from  the  sublessee,  cannot  thereafter,  it  has  been  decided,  con- 
tend that  the  subreversion  has  been  merged.^'^^b 

Webb  V.  Rnssel,  3  Term  R.  393;   3  Grundin  v.  Carter,  99  Mass.  15;  Pratt 

Preston,  Conveyancing,  448.  v.  Richards  Jewelry  Co.,  69  Pa.  53. 

337  See  cases  cited  in  last  preced-  340  Hessel  v.  Johnson,  129  Pa.  173, 
ing  note.  IS  Atl.  754,  15  Am.   St.  Rep.  716,  5 

338  8  &  9  Vict.  c.  106,  §  9.  L.  R.  A.  851. 

339  Bailey    v.    Richardson,    66    Cal.  341  Beal  v.  Boston  Car  Spring  Co., 
416,  5  Pac.  910:    Krider  v.  Ramsay,  125  Mass.  157,  28  Am.  St.  Rep.  216. 
79  N.  C.  354;    McDonald  v.  May,  96  342  Appleton  v.  Ames.  150  Mass.  34, 
Mo.   App.   236,    69    S.    W.    1059.     See  22  N.  E.  69,  5  L.  R.  A.  206. 
"Williams  v.  Michigan  Cent.  R.   Co.,  342a  McDonald  v.  May,  96  Mo.  App. 
133  Mich.  448,  95  N.  W.  708,  103  Am.  236,  69  S.  W.  1059. 

St.    Rep.    458.    That    the    sublessor       342b  Bailey  v.  Richardson,  66  Cal. 
cannot    recover    rent    after   his   sur-    422,  5  Pac.  910. 
render  of  the  leasehold  is  decided  in 
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The  enforcement  of  a  forfeiture  of  the  subrcversion  for  breach 
of  a  condition  of  the  original  lease  will  defeat  the  estate  of  the 
subtenant  ^  '^  and  so  terminate  his  tenancy. 

If  a  mortgagor  having  the  legal  title  grants  a  lease  subsequent 
to  the  mortgage,  upon  the  foreclosure  of  such  mortgage  and  the 
expiration  of  all  right  of  redemption,  the  lessee  has  no  interest 
wliich  he  can  assert  as  against  one  claiming  under  the  fore- 
closure,3-»4  and  the  same  rule  applies  in  case  of  a  sale  under  any- 
other  lien  prior  to  the  leasc^-*^ 

If  a  mortgagee  having  the  legal  title  makes  a  lease  and  the 
mortgagor  redeems,  the  mortgagee's  title  thereupon  coming  to 
an  end,  the  lessee  or  his  assignee  cannot  retain  the  possession  as 
against  the  mortgagor,^-**^  and  the  same  is  true  if  a  purchaser  at 
execution  sale  leases  and  the  execution  defendant  subsequently 
redeems.^^'^ 

It  has  been  decided  that  a  tenancy  under  a  lease  made  by  a 
husband  and  wife  of  land  held  by  them  jointly  does  not  come 
to  an  end  because  she  obtains  a  decree  of  divorce  depriving  him 
of  all  interest  in  the  land.^^s 

(12)  War  and  military  occiipation.  It  has  been  decided  that 
the  presence  of  hostile  forces  on  or  around  the  premises  leased, 
rendering  them  incapable  of  occupation  or  utilization  by  the 
tenant,  does  not  relieve  him  from  liability  for  rent,^'*^  and  this 
involves  the  view  that  the  tenancy  is  not  terminated  in  such  case. 

(13)  Death.  The  death  of  the  landlord  does  not  cause  the 
tenancy  to  come  to  an  end,  but  the  reversion,  with  the  rights 
incident  thereto,  passes  to  the  devisee  or  legatee  named  in  his 
will  or,  in  case  he  dies  intestate  as  regards  this  particular  prop- 
erty, it  passes  to  his  heir  or  personal  representatives,  according 
to  the  character  of  the  reversion  as  being  realty  or  personalty.^^o 

The  death  of  the  tenant,  likewise,  does  not  terminate  the  ten- 
ancy, his  interest  under  the  lease  passing  to  his  personal  repre- 
sentative.^'5^  -"> 

843  See  post,  §  194  h,  at  note  188.  S48  Emmert  v.  Hays,  89  111.  11. 

314  See  post,  §  73.  sio  See  post,  §  182  s. 

34r,  See  post,  78  n  (3).  350  See  Jaques  v.  Gould,  58  Mass. 

846  Hungerford  v.  Clay,  9  Mod.  1;  (4  Cush.)  384,  and  cases  cited  post, 

Willard  v.  Harvey,  5  N.  H.  252;  Holt  §   147. 

V.  Rees,  44  111.  30.  351  See  Alsnp  v.    Banks,    C8   Miss. 

347  Morris  v.  Beebe,  54  Ala.  300.  GC4,  9  So.  895,  24  Am.   St.  Rep.  294, 
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(14)  Dissolution  of  corporation  tenant.  It  has  in  England 
been  decided  that,  upon  the  dissolution  of  a  corporation  which 
has  a  leasehold,  the  term  comes  to  an  end  and  the  land  reverts  to 
the  lessor  ;3^^^  and  it  has  in  this  country  been  asserted  that  if  the 
leasehold  is  valueless,  so  that  the  receiver  of  the  corporation  re- 
fuses to  accept  it,  the  term  comes  to  an  end.^^ib  It  being  recog- 
nized that  a  receiver  has  the  right  to  refuse  to  accept  the  lease- 
hold,2'5i*=  and  the  corporation  being  no  longer  in  existence  so  as 
to  hold  it,  it  seems  inevitable  that  the  estate  itself  should  come  to 
an  end,  it  not  being  for  the  public  good  that  such  a  damnosa 
Tiaereditas  should  pass  to  the  state. 

§  13.    Tenancy  at  will. 

a.  When  the  tenancy  arises — (1)  Lease  at  will  of  lessee. 
A  tenancy  at  will  is  stated  by  Littleton  to  exist  "where  lands  or 
tenements  are  let  by  one  man  to  another,  to  have  and  to  hold  at 
the  will  of  the  lessor  by  force  of  which  lease  the  tenant  is  in 
possession. "352  Coke,  in  commenting  on  this  passage,  says:  "It 
is  regularly  true  that  every  lease  at  will  must  in  law  be  at  the 
will  of  both  parties,  and  therefore  when  the  lease  is  made,  to 
have  and  to  hold  at  the  will  of  the  lessor,  the  law  implieth  it  to 
be  at  the  will  of  the  lessee  also;  for  it  cannot  be  only  at  the 
will  of  the  lessor,  but  it  must  be  at  the  will  of  the  lessee  also. 
And  so  it  is  Avhen  the  lease  is  made  to  have  and  to  hold  at  the 
will  of  the  lessee,  this  must  be  also  at  the  will  of  the  lessor ;  and 
so  are  all  the  books  that  seem  prima  facie  to  differ,  clearly  rec- 
onciled. "^^^    "While  the  later  of  these  writers  does  not  profess  to 

13  L.  R.  A.  598;  Mickle  v.  Miles,  1  the  use   of  certain   cotton   seed   "so 
Grant   Cas.    (Pa.)    320;    In   re  Wal-  long  as  he  remains  on  the  place,"  a 
ker's  Estate,   6  Pa.  Co.  Ct.   R.  515;  like  quantity  to  be  returned  "at  the 
Wilcox  V.  Alexander  (Tex.  Civ.  App.)  close  of  his  lease." 
32  S.  W.   562.     And  see  post,  §  150.  ssia  Hastings      Corp.      v.      Letton 
In  Charles  v.  Byrd,  29  S.  C.  544,  8  [1908J  1  K.  B.  378. 
S.  E.  1,  it  was  held  that  a  lease  was  ssib  Fidelity  Safe  Deposit  &  Trust 
not  so  personal  as  not  to  pass  to  the  Co.  v.  Armstrong,  35  Fed.  567.     See 
personal  representative  of  the  lessee,  New  Hampshire   Trust   Co.    v.   Tag- 
on  his  death,  merely  because  it  con-  gart,  68  N.  H.  557,  44  Atl.  751. 
tained   stipulations   as  to   the  mode  ssic  See  post,  §  158  a  (2)   (1). 
of    cultivation,    and    provided    that  352  Litt.  §  68,  adopted  in  2  Blackst. 
certain    improvements   be   made    by  Comm.  145. 
the  lessee  and  that  he  should  have  353  Co.  Litt.  55  a. 
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differ  from  the  earlier  one,  there  is  to  some  extent  a  contradiction 
in  so  far  as  he  asserts  a  tenancy  at  will  to  arise,  not  only  in  the 
case  of  a  lease  at  the  will  of  the  lessor,  but  also  when  the  lease 
is  in  terms  at  the  will  of  the  lessee,  this  bein^,  he  says  "also  at 
the  will  of  the  lessor;"  and  the  question  whether  a  lease  thus 
in  terms  at  the  will  of  the  lessee  does  necessarily  create  a  ten- 
ancy terminable  at  the  will  of  either  party  is  one  of  some  diffi- 
culty. 

In  several  cases  in  this  country  the  courts  have  accepted  Coke's 
statement  literally  and  without  question,  holding  that  if  a  lease, 
without  naming  any  term  of  enjoyment,  gives  the  tenant  a 
right  to  leave  at  any  time  and  thus  terminate  all  liabilities  on 
his  part,  the  lessor  may  compel  him  to  leave  at  any  time,  that  is, 
that  he  is  a  tenant  at  will.^^^  On  the  other  hand,  at  common  law, 
if  one  having  a  fee  simple  estate  made  a  conveyance  or  demise 
to  anotiier  accompanied  by  livery  of  seisin,  without  words  of  in- 
heritance or  other  limitation,  a  life  estate  was  created  in  favor 
of  the  latter,^^^  and  the  fact  that  the  lessee  in  such  case  was 
given  the  option  to  terminate  his  tenancy  at  any  time  should  not, 
it  seems,  reduce  his  freehold  interest  to  a  mere  tenancy  at  will, 
but  rather  he  should  be  regarded  as  having  an  estate  for  life 
subject  to  a  right  in  him  to  terminate  it.  That  a  lease  in  terms 
creating  an  estate  for  years  contains  such  an  option  in  the  lessee 
does  not  render  the  latter  a  tenant  at  will  merely ,356  and  no  more 
should  its  presence  in  what  would  otherwise  be  a  conveyance 
in  fee  simple  or  for  life  have  such  an  effect.  Not  only  is  the 
opposite  view  apparently  opposed  to  those  cases  recognizing  the 
validity  of  a  term  of  years  subject  to  such  an  option  in  the 
lessee,  but  it  also  seems  opposed  to  the  numerous  decisions  to 
be  found  in  this  country  to  the  effect  that  there  may  be  a  convey- 
ance in  fee  for  so  long  as  the  grantee  may  choose  to  occupy  the 

3 ''4  Dee   d.  Pldgeon  v.  Richards,  4  C.  (3  Dev.  Law)  414;  Eclipse  Oil  Co. 

Ind.  374;   Knight  v.  Indiana  Coal  &  v.  South  Ponn  Oil  Co.,  47  W.  Va.  84, 

Iron  Co.,  47  Ind.  105,   17  Am.   Rep.  34  S.  E.  923;  Beauchamp  v.  Runnels, 

692;    Cheever  v.   Pearson,   33   Mass.  35  Tex.  Civ.  App.  212,  79  S.  W.  1105; 

(16  Pick.)  266;  Western  Transp.  Co.  Corby    v.    McSpadden,    63    Mo.    App. 

V.  Lansing,  49  N.  Y.  499;   Cowan  v.  648;  Reese  v.  Zinn,  103  Fed.  97, 
Radford  Iron  Co.,  83  Va.  547,  3  S.  E.        •''■•'-  See  ante,  §   11  b. 
120;   Den  d.  Mhoon  v.  Drizzle,  14  N.       sso  See  ante,  §  12  f. 
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premises  for  a  certain  purpose,  this  in  effect  creating  an  estate 
terminable  at  the  grantees'  will.^^'^ 

It  has  in  England,  apparently,  in  accordance  with  these  views, 
been  decided  that  a  conveyance  to  one  with  a  right  in  him  to 
terminate  the  holding  at  any  time  creates  in  him  a  freehold 
estate.2^8  There  the  estate  thus  created  in  the  absence  of  the 
insertion  of  the  word  '"heirs"  is  a  life  estate  merely,  terminable 
at  the  will  of  the  lessee,  while  under  the  rule  prevailing  in  most 
of  the  states  in  this  country,  that  the  word  "heirs"  is  not  neces- 
sary for  the  creation  of  an  estate  in  fee,  the  estate  created  v/ould 
rather  be  one  in  fee  terminable  at  the  lessee's  option,  unless  the 
terms  of  the  conveyance  show  a  different  intention.^^a  There  are 
several  cases  in  this  country  which  tend  to  support  the  view  that 
such  a  conveyance  creates  an  estate  for  life  or  in  fee.^^^ 


357  See  cases  cited,  1  Tiffany,  Real 
Prop.  §  81. 

sssBeeson  v.  Burton,  12  C.  B.  647; 
In  re  King's  Leasehold  Estates,  L.  R. 
16  Eq.  521;  Zimbler  v.  Abrahams 
[1903]  1  K.  B.  577. 

350  See  Reed  v.  Lewis,  74  Ind.  433. 

360  In  Effinger  v.  Lewis,  32  Pa. 
367,  it  was  decided  that  a  lease  for 
a  term  of  years,  with  a  provision 
that  the  lessee,  his  heirs  and  assigns, 
might  hold  the  premises  as  much 
longer  as  he  and  they  should  think 
proper  after  the  end  of  the  term,  at 
the  same  rent,  conveyed  a  fee  simple. 
And  in  Ely  v.  Randall,  68  Minn.  177, 
70  N.  W.  980,  a  lease  for  five  years, 
"with  the  privilege  of  holding  it 
longer"  provided  the  lessee  kept  a 
post-office  and  store,  and  no  longer, 
was  held  to  give  the  lessee  an  in- 
terest to  endure  so  long  as  he  per- 
sanally  kept  the  store,  which  could 
not  be  beyond  the  term  of  his  life. 

In  Gilmore  v.  Hamilton,  83  Ind. 
196,  a  written  demise  "for  a  certain 
rent,  for  such  time  as  the  lessee,  his 
heirs  and  assigns  may  occupy  the 
same  for  a  sawmill  yard,"  and  pro- 
viding that  possession  shall  be  yield- 


ed to  the  lessor,  his  heirs  or  assigns, 
at  the  time  of  the  expiration  of  the 
occupation  of  the  said  premises  for 
sawmill  purposes,"  was  held  not  to 
create  a  tenancy  at  will,  and  by  im- 
plication the  court  asserted  that  it 
created  a  fee  simple.  This  seems 
not  to  be  in  accordance  with  Doe  d. 
Pidgeon  v.  Richards,  4  Ind.  374  and 
Knight  V.  Indiana  Coal  &  Iron  Co., 
47  Ind.  105,  17  Am.  Rep.  692,  cited 
in  note  354,  supra.  The  only  differ- 
ence in  the  facts  seems  to  be  that  in 
these  latter  cases  the  lessee  asserts 
his  will  to  give  up  the  lease  by  noti- 
fying the  lessor  and  by  leaving, 
while  in  the  other  he  asserts  his 
will  by  ceasing  to  use  the  premises 
as  a  sawmill  yard. 

In  Cole  V.  Lake  Co.,  54  N.  H.  242, 
277,  it  was  decided  that  when  there 
was  a  lease  to  the  lessees  "and  their 
legal  representatives  during  their 
pleasure,"  since  the  words  above 
quoted  showed  an  intention  to  create 
an  assignable  estate,  that  is,  not  a 
tenancy  at  will,  the  fact  that  it  was 
"during  the  pleasure"  of  the  lessees 
did  not  render  it  a  tenancy  at  will. 
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Coke's  dictum  that  such  a  lease  at  the  will  of  the  lessee  creates 
a  tenancy  at  will  is,  it  is  conceived,  to  be  regarded  as  applying 
only  in  the  absence  of  livery  of  seisin,  which  was  in  his  day  neces- 
sary for  the  creation  of  an  estate  of  frcehold.^^^  That,  if  accom- 
panied by  livery  of  seisin,  such  a  lease  created  an  estate  for  life  is 
clearly  asserted  by  high  authority  prior  to  his  time,"'^^  and  there  is 
nothing  in  the  decisions  referred  to  by  him  to  lead  to  a  dilTer- 
ent  conclusion.  If,  however,  the  instrument  lacks  any  formality 
of  execution,  such  as  a  seal,  which  may  be  in  the  particular  juris- 
diction necessary  for  the  creation  of  a  freehold  estate,  it  will,  as 
at  common  law,  when  unaccompanied  by  livery  of  seisin,  create 
merely  an  estate  at  will. 

(2)  Lease  at  will  of  lessor.  The  other  branch  of  Coke's  state- 
ment that  "when  the  lease  is  made,  to  have  and  to  hold  at  the 
will  of  the  lessor,  the  law  implieth  it  to  be  at  the  will  of  the  lessee 
also,"  has  been  referred  to  with  approval  in  several  cases,3C3  and 
it  seems  that  such  a  lease  would  at  the  present  day  ordinarily  be 
construed  as  creating  a  tenancy  at  wilL^^^  If,  however,  there 
is  an  express  limitation  of  a  greater  estate,  the  mere  fact  that  the 
lessor  has  an  option  to  terminate  the  tenancy  at  any  time  will 
not,  it  seems,  reduce  the  estate  to  one  at  will.  For  instance,  if 
the  lease  in  terms  creates  an  estate  for  years,  such  an  estate  will 

361  That  his  statement  is  to  be  so  without  livery,"  thus  asserting  by 
understood  see  Effinger  v.  Lewis,  32  implication  that  it  would  be  other- 
Pa.  367;  Sergeant  Mannings  note,  7  wise  were  the  requirement  of  livery 
Man.  &  G.  47;  Leake,  Dig.  Prop.  207.  satisfied.     In  Y.  B.  10  Edw.  4,  18  b. 

362  "A  man  leases  to  J.  S.  at  the  pi.  22,  Littleton,  J.,  says  that  "if 
will  of  the  lessee,  and  held  that  if  lease  be  made  at  the  will  of  the 
it  be  by  livery  he  has  an  estate  for  lessee  or  of  a  stranger,  it  is  void, 
life  and  no  livery,  then  it  is  in  for  then  he  would  have  freehold, 
doubt;  therefore  quaere.  Bro.  Abr.,  which  cannot  be  witaout  livery  of 
Estates,  pi.  72,  citing  Y.  B.  35  Hen.  seisin." 

6,  f.  63,  pi.  3,  where  the  first  propo-  ■■"-•«  Doe  d.  Pidgeon  v.  Richards,  4 
si'tion  seems  to  be  assumed  without  Ind.  374;  Cheever  v.  Pearson,  33 
question.  In  Keilw.  162,  pi.  4,  it  Mass.  (16  Pick.)  266;  Den  d.  Hum- 
was  said  that  where  a  lease  is  at  phries  v.  Humphries,  25  N.  C.  (3 
the  will  of  the  lessee,  "it  will  be  Ired.  Law)  362;  Corby  v.  McSpadden, 
taken  at  the  will  of  both  the  lessor  63  Mo.  App.  648. 
and  lessee,  for  if  it  be  taken  at  the  3b4  As  in  Den  d.  Humphries  v. 
will  of  the  lessee,  peradventure.  he  Humphries,  25  N.  C.  (3  Tred.  Law) 
would  wish  to  have  it  for  the  term  362;  Post  v.  Post,  14  Barb.  (N.  Y.) 
of  his  life,— and  then  tins  would  b<i  253. 
a  freehold  which  in  no  way  can  pass 
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be  created  subject  to  an  option  to  terminate  it,^*^^  and  so  if  the 
lease  in  terms  creates  an  estate  for  life,  and  is  properly  executed 
for  the  conveyance  of  a  freehold,  the  fact  that  the  lessor  is  given 
an  option  to  terminate  the  lessee's  estate  does  not,  it  would  seem, 
make  the  holding  one  merely  at  will.^^^ 

(3)  Permissive  possession.  A  tenancy  at  will  may  be  created 
by  a  lease  which  expressly  undertakes  to  create  a  tenancy  at 
the  will  of  both  parties,^^'^  and,  as  above  indicated,  such  may  be 
the  effect  of  a  lease  at  the  will  of  the  lessor  or  of  the  lessee. 
But  apart  from  such  cases,  in  which  there  is  a  particular  refer- 
ence to  the  "will"  of  one  or  both  parties,  the  tenancy  may  exist 
merely  as  a  result  of  the  taking  of  possession  of  land  by  permis- 
sion, ''permissive  possession,"  as  it  may  be  called,  without  any 
understanding  as  to  the  duration  of  the  possession.^es  in  g^ch 
a  case  the  tenant  is  under  no  obligation  to  remain  in  posses- 
sion nor  is  the  owner  under  any  obligation  to  let  him  remain, 
and  consequently  the  tenancy  may  be  discontinued  at  the  will 
of  either.  Frequently,  however,  a  permissive  possession  which 
would  otherwise  constitute  a  tenancy  at  will  is,  as  will  be  seen 

365  See  ante,  §  12  e.  kins,  134  Cal.  564,  66  Pac.  793;  Herrell 

"All   that  the  passage   cited  from  v.  Sizeland,  81  111.  547;  Kankakee  & 

Coke  means  is  that  if  there  is  a  de-  S.  R.  Co.  v.  Horan,  131  111.  288,  23  N. 

mise  with  no  term  fixed  between  the  E.   621;   Packard  v.  Cleveland,  C.  C. 

parties  except  the  will  of  the  lessor,  &   St.   L.    R.    Co.,   46    111.   App.    244; 

then  it  is  implied  by  law  to  be  also  Dame  v.  ETame,  38  N.  H.  429,  75  Am. 

at  the  will  of  the  tenant."     Per  Cot-  Dec.  195;  Wilson  v.  Merrill,  38  Mich. 

ton,  L.  J.,  in  In  re  Threlfall,  16  Ch.  707j    Appleton  v.   Buskirk,  67  Mich. 

Div.  274.  407,  34  N.  W.  708;   Goodenow  v.  Al- 

3C6  See  authorities  cited  in  a  learn-  len,  68  Me.  308;   Sanford  v.  Johnson 

ed  note  by  Sergeant  Manning  in  7  24  Minn.  172;  Leavitt  v.  Leavitt,  47 

Man.  &  G.  at  p.  45.  N.  H.  329;  Lamed  v.  Hudson,  60  N. 

367  So  it  may  be  created  by  such  y.  102;    Sarsfield  v.  Healy,  50  Barb, 

words  as  to  hold   "as  long  as  both  (N.   Y.)    245;    Den  d.   Humphries  v. 

parties  please"  (Richardson  v.  Lang-  Humphries,  25  N.  C.   (3  Ired.  Law) 

ridge,  4  Taunt.  128),  or  "for  so  long  362-    Howard   v.  Merriam,    59  Mass. 

as  the  parties  shall  mutually  agree,"  ^^  ^^^^^  5^3.  j^^^^^^  ^_  Johnson, 
with  a  provision  that  "either  party 


13  R.  I.  467;  Maher  v.  James  Hanley 
Brew.  Co.,  23  R.  T.  323,  50  Atl.  330; 


may   put   an   end    to"    the    relation. 
Say  V.  Stoddard,  27  Ohio  St.  478. 

368  Ellsworth  V.  Hale,  33  Ark.  633;  ^^^^  ^-  ^an  Antonio  St.  R.  Co.,  82 

St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Hall,  71  Tex.  392,  18  S.  W.  707;  Rich  v.  Bol- 

A-rk.    302,    74    S.    W.    293;    Jones    v.  ton,    46   Vt.    84,    14    Am.    Rep.    615; 

Shay,  50  Cal.  508;  Goodwin  v.  Per-  Webb  v.  Seekins,  62  Wis.  26,  21  N.  W. 
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later,^*''*  by  reason  of  the  reservation  or  payment  of  a  periodic 
rent,  ehcinged  into  a  tenancy  from  year  to  year  or  other  periodic 
tenancy.  In  some  states,  on  the  other  hand,  what  is  ordinarily 
termed  a  tenancy  from  year  to  year  or  month  to  month  is  known 
as  a  tenancy  at  will,  some  qualifying  terms  being,  however, 
ordinarily  introduced  to  distinguish  it  from  a  tenancy  at  will 
of  such  character  as  we  are  now  discussing.^'o 

The  permissive  possession  above  referred  to  which  constitutes 
a  tenancy  at  will  may  arise  under  a  variety  of  circumstances, 
frequently  even  though  the  parties  intended  to  create  a  different 
relation.  For  instance,  if  one  goes  into  possession  under  a  void 
conveyance,  the  grantee  or  lessee  is  a  tenant  at  will.  This  was 
the  case  at  common  law  when  a  deed  of  feoffment  was  not  ac- 
companied by  livery  of  seisin  but  the  feoffee  entered,  since  he 
entered  by  the  consent  of  the  feoffor.^'^^  And,  likewise,  if  one 
enters  under  a  conveyance  in  fee  which  is  invalid  under  the 
statute  of  frauds,  he  becomes  a  tenant  at  will."^^ 

The  same  principle  has  been  quite  frequently  applied  in  the 
case  of  one  entering  under  an  invalid  conveyance  by  way  of 
lease,^'^^  as  Avhen  it  was  invalid  under  the  statutes  of  mort- 
main,^"^  because  unsealed,^'^^  because  not  acknowledged  or  re- 
corded,^'^  because  an  improper  execution  of  a  power,^'^^  qj.  be- 
cause the  lease  was  ^iltra  vires,^"^^  and  such  is  primarily  the 
status  of  one  who  enters  under  a  lease  which  is  invalid  by  reason 

814;  Utah  Optical  Co.  v.  Keith,  18  S73  See  Hayes  v.  Atlanta.  1  Ga. 
Utah,  464,  56  Pac.  155.  App.  25,  57  S.  E.  1087. 

So  the  owner  of  a  building  who  374  Magdalen  Hospital  v.  Knotts,  4 
moved  it  on  the  land  of  another  App.  Cas.  324;  Bunting  v.  Sargent, 
pending  negotiations  for  its  purchase   13  Ch.  Div.  330. 

by  such  other  was  held  to  be  a  ten-  375  Ecclesiastical  Com'rs  v.  Merral, 
ant  at  will.  Michael  v.  Curtis,  60  L.  R.  4  Exch.  162;  Arbez  v.  Exley, 
Conn.  363,  22  Atl.  949.  Watkins  &  Co.,  52  W.  Va.  476,  44  S. 

360  See  post,  §  14  b  (2).  E.  149,  61  L.  R.  A.  957. 

370  See  post,  §  14  a,  at  notes  443  a,  3'«  McCleran  v.  Benton,  73  Cal.  329, 
443  b.  14  Pac.  879,  2  Am.  St.  Rep.  814;  Bal- 

•''Ti  Litt.  §  70;    Co.  Litt.  57  b.  timore  &  0.  R.  Co.  v.  West,  57  Ohio 

372  JackPon    v.    Rogers,    2    Cain^s   St.  161,  49  N.  E.  344. 
Cas.    (N.  Y.)    314;    Ezelle  v.  Parker,       377  Doe  d.  Martin  v.  Watts,  7  Term 
41  Miss.  520.     And  so  where  one  en-   R.  83. 

ters  under  an  oral  lease  for  life.  378  City  of  Bay  St.  Louis  v.  Han- 
Hooton  V.  Holt,  139  Mass.  54,  29  N.  cock  County,  80  Miss.  364,  32  So.  54 
E.  221.  (city  occupying  under  lease  which  It 
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of  the  statute  of  frauds.^"^  Other  cases  of  such  permissive 
possession  rendering  one  a  tenant  at  will  may  occur  in  the  case 
of  one  who  enters  into  possession  by  permission  of  the  owner 
pending  negotiations  for  a  lease,^^^  or  a  sale  ^^^  to  him,  and  of 
one  permitted  to  occupy  pending  the  performance  of  an  exe- 
cutory contract  for  a  lease  to  him.^ss 

(4)  Lease  not  naming  duration  of  tenancy.  There  are  occa- 
sional decisions  to  the  effect  that  a  lease  which  fails  to  name  the 
period  for  which  the  tenancy  is  to  endure  creates  a  tenancy  at 
will.^^2  Such  a  lease,  if  insufficient  to  create  a  freehold  estate  be- 
cause not  in  writing  or  for  any  other  cause,  will  no  doubt  have 
such  an  effect.  It  will  constitute  merely  a  case  of  permissive 
possession  such  as  we  have  just  been  discussing.  But  these  de- 
cisions, so  far  as  they  may  involve  the  view  that  a  lease  by  one 
having  an  estate  in  fee,  though  sufficient  in  point  of  execution  to 
create  a  freehold  estate,  will  create  a  tenancy  at  will  only,  merely 
because  no  estate  is  expressly  limited,  are,  it  is  conceived, 
erroneous.     At   common  law  such   a   lease,   if  accompanied  by 

had  no  power  to  accept).     In  Rog-  creating    a    life    interest    subject    to 

ers  V.  Hill,  3  Ind.  T.  562,  64  S.  W.  termination    by    sale,    if    the    lease 

536,  one   taking  possession  under  a  were  executed  in  the  manner  neces- 

void  Indian  lease  was  held  to  be  a  sary   for  the   conveyance   of   a   life 

tenant  at  will.  interest. 

379  See  post,  §  25  g  (1).  The     Massachusetts     cases     above 

350  Coggan  V.  Warwicker,  3  Car.  cited  do  not  seem  to  accord  with 
&  K.  40;  Lennox  v.  Westney,  17  Ont.  earlier  cases  in  the  same  state.  In 
472;  Fall  v.  Moore,  45  Minn.  515,  48  Hurd  v.  Gushing,  24  Mass.  (7  Pick.) 
N.  W.  404;  Carteri  v.  Roberts,  140  169,  it  was  decided  that  a  grant  and 
Cal.  164,  73  Pac.  81S.  demise  of  land  for  an  indefinite  time, 

351  Doe  d.  Tomes  v.  Chamberlain,  5  and  so  long  as  the  salt  works  intend- 
Mees.  &  W.  14;  Swart  v.  Western  ed  to  be  erected  thereon  should  con- 
Union  Tel.  Co.,  142  Mich.  21,  12  Det.  tinue  to  be  used,  created  an  estate 
Leg.  N.  609,  105  N.  W.  74.  for  life,  determinable  on  the  lessee 

382  See  post,  §  65.  ceasing   to    occupy    the    salt    works. 

383  Murray  v.  Cherrington,  99  Mass.  And  in  Cook  v.  Bisbee,  35  Mass.  (18 
229;  Gardner  v.  Hazleton,  121  Mass.  Pick.)  527,  a  lease  by  which  the 
494;  Amick  v.  Brubaker,  101  Mo.  lessee  covenanted  to  paj-  a  yearly 
473,  14  S.  W.  627.  So  it  has  been  rent  so  long  as  he  should  keep  furn- 
held  that  a  lease  of  land,  to  be  held  aces  upon  the  premises,  without, 
until  it  is  sold,  creates  a  tenancy  at  naming  any  period,  was  held  not  to 
will  only.  Lea  v.  Hernandez,  10  Tex.  be  determinable  at  the  will  of  the 
137.     It  might  have  been  regarded  as  lessor. 
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livery  of  seisin,  created  an  estate  for  life,^^^  and  the  abolition 
of  the  latter  requirement  cannot  cause  it  to  have  a  lesser  effect. 
The  fact  that  the  old  authorities  turn  upon  the  question  whether 
livery  had  been  made  is  occasionally  lost  siglit  of.''^'*  In  juris- 
dictions where  the  common-law  requirement  of  words  of  in- 
heritance for  the  creation  of  a  fee  simple  is  no  longer  in  force, 
such  a  conveyance  might  be  regarded  as  passing  an  estate  in 
fee  simple,  except  as  the  use  of  words  of  demise  and  lease  only 
might  exclude  any  inference  of  an  intention  to  transfer  the  lessor's 
entire  interest,  that  is,  a  fee  simple  estate.-'^^''  This  view,  that  such 
a  lease  creates  a  freehold  estate  rather  than  a  mere  tenancy  at 
will,  is  in  accord  with  the  well  recognized  rule  that  a  conveyance 
which  is  of  doubtful  meaning  will  lie  construed  in  favor  of  the 
grantee  rather  than  the  grantor.  There  are  occasional  decisions 
in  this  country  which  seem  to  recognize  in  somewhat  obscure 
terms  that  such  a  lease  may  be  effective  to  create  a  freehold 
estate.3^'^ 

3S4  See  ante,  note  9.  So  in  Bro.  Bac.  Abr.,  Estates  (H  1).  But  that 
Abr.,  Leases,  pi.  67,  it  is  said:  "If  such  passages  in  these  earlier  works 
I  lease  land  to  W.  M.,  to  hold  till  100  do  not  refer  to  a  case  where  the  con- 
pounds  be  paid,  and  without  livery,  veyance  is  otherwise  sufficient  to 
it  is  only  a  lease  at  will,  for  the  create  a  freehold  plainly  appears 
uncertainty,  but  if  he  makes  livery  from  the  quotations  in  note  9.  supra, 
the  lessee  will  have  it  for  life  on  con-  3.so  in  Wright  v.  Hardy,  76  Miss, 
dltion,  implied  to  cease  if  the  100  524,  24  So.  697,  it  was  decided,  or 
pounds  be  levied."  And  see  Blanford  rather  assumed,  that  an  indenture 
V.  Blanford,  3  Bulst.  100,  citing  the  not  naming  any  term  was  a  convey- 
Bishop  of  Bath's  Case,  6  Coke,  35,  to  ance  in  fee,  although  the  words  "de- 
the  effect  that  if  "one  doth  lease  his  mise  and  let"  were  used, 
land  to  one,  being  of  a  certain  yearly  387  in  Reed  v.  Lewis,  74  Ind.  433, 
value,  until  his  debts  are  paid,  39  Am.  Rep.  88,  where  a  lease  was 
this  is  but  a  lease  at  will  without  made  to  continue  until  a  certain  con- 
livery  made,  but  if  he  makes  livery,  tingency,  the  court  questioned  wheth- 
he  hath  a  freehold."  er  it  did  not  create  a  fee. 

385  See  e.  g.,  Murray  v.  Cherrington,  in  Sweetser  v.  McKenney,  65  Me. 
99  Mass.  229.  So  in  Woodfall,  Landl.  225,  and  Holley  v.  Young,  66  Me.  520. 
&  Ten.  (16th  Ed.)  239,  the  author  leases  for  a  term  named  and  also 
(or  editor)  says  that  "where  a  per-  giving  the  lessee  the  right  to  retain 
son  lets  land  to  another  without  lim-  possession  as  much  longer  as  he  de- 
iting  any  certain  or  determinate  es-  sired  were  upheld,  apparently,  as  giv- 
tate,  a  tenancy  at  will  is  thereby  ing  the  lessees  possession  for  an  in- 
created,"  citing  Com.  Dig.,  Estates  definite  period.  In  the  first  case  the 
(H  1),  as  he  might  also  have  cited    court  says  that  the  lessor  was  "es- 
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(5)  Tacit  acquiescence  in  another's  possession.  There  are  a 
number  of  eases  which  suggest  the  view  that  the  mere  failure 
of  the  owner  of  land  to  object  to  the  unauthorized  holding  of 
possession  by  another  constitutes  the  latter  a  tenant  at  will  of 
the  owner,  as  showing  what  we  have  before  referred  to  as  a 
"permissive  possession, "^^^  but  it  is  difficult  to  see  how  this  can 


topped"  to  bring  dispossessory  pro- 
ceedings, but.  It  is  submitted,  the 
doctrine  of  estoppel  was  not  appli- 
cable. If  it  was  a  lease  for  an  in- 
definite time,  equivalent  to  a  lease  in 
fee  or  for  life,  this  was  sufficient  rea- 
son for  his  inability  to  dispossess 
the  lessee.  If,  on  the  other  hand, 
the  lease  created  only  a  tenancy  at 
will,  the  lessor  would  not  have  been 
estopped  to  dispossess  the  tenant. 
In  neither  of  these  cases  does  the 
court  undertake  to  name  the  lessee's 
estate,  and  as  before  stated,  it  does 
not  seem  that  the  lessee  could  con- 
tinue to  hold  at  his  option  unless 
he  had  a  freehold  estate. 

In  Thurber  v.  Dwyer,  10  R.  I.  355, 
where  a  lease  was  in  terms  "to  hold 
for  so  long  a  time  as  a  certain  build- 
ing on  the  lessor's  land  next  ad- 
joining should  remain  in  the  same 
location,"  the  court  said  that  were 
the  lease  valid,  though  it  must  term- 
inate upon  the  removal  of  the  build- 
ing without  notice,  no  notice  to  quit 
would  avail  to  put  an  end  to  it. 
This  seems  to  be  equivalent  to  saying 
that  it  conveys  a  fee  simple,  determ- 
inable only  upon  the  removal  of  the 
building.  The  court  held  that  the 
lease  was  invalid,  because  not  record- 
ed as  required  by  statute,  in  the  caso 
of  leases  creating  estates  greater 
than  a  year. 

In  Warner  v.  Tanner,  38  Ohio  St. 
118,  it  was  held  that  a  lease  to  B.  for 
the  erection  of  a  "cheese  house"  on 
the  premises,  the  land  to  revert  to 
the  lessor   on   the   cessation   of  the 


manufacture  of  cheese  thereon,  was 
a  lease  for  life,  terminable  upon  the 
cessation  of  such  use  of  the  land. 
The  court  refers  to  the  fact  that  the 
lease  required  the  lessee  to  make 
improvements  on  the  land,  and  that 
he  did  so,  as  showing  that  it  was  not 
a  lease  at  will  or  from  year  to  year 
It  may,  however,  be  questioned 
whether  the  presence  of  these  ele- 
ments could  affect  the  nature  of  the 
tenancy.  If  the  lease  was  sufficient 
to  convey  a  freehold,  the  absence  of 
a  provision  for  improvements  could 
not  cut  it  down,  and  if  the  lease  was 
such  as  to  create  a  tenancy  at  will 
or  from  year  to  year  only,  no  cove- 
nant for  the  erection  of  the  buildings 
could  turn  it  into  an  estate  for  life. 
38-:  gge  Fischer  v.  Johnson,  106 
Iowa,  181,  76  N.  W.  658;  Shean  v. 
Withers,  51  Ky.  (12  B.  Mon.)  441; 
Hoffman  v.  Clark,  63  Mich.  175,  29  N. 
W.  695,  4  Am.  St.  Rep.  836;  Doe  d. 
Mann  v.  Keith,  4  U.  C.  Q.  B.  (0.  S.) 
86. 

In  Stamper  v.  Griffin,  20  Ga.  312, 
65  Am.  Dec.  628,  it  is  said  that  one 
who  enters  as  a  "squatter,"  disclaim- 
ing title,  with  the  knowledge  of  the 
owner,  holds  as  tenant  at  will. 
There,  however,  the  question  was 
merely  whether  such  a  person  could 
claim  adversely  without  the  owner's 
knowledge.  In  Zilch  v.  Young,  184 
111.  333,  56  N.  E.  318,  it  was  decided 
that  if  one  enters  as  licensee  merely 
to  pile  lumber  on  land,  and  thereaf- 
ter builds  a  house  on  the  land,  and 
the     owner,     on     discovering     this, 
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be.  Such  a  view  appears  to  be  opposed  to  the  almost  numberless 
cases  in  which  a  claim  to  recover  land  has  been  held  to  be  barred 
by  the  statute  of  limitations.  If  the  plaintifl"s  failure,  during 
the  period  named  in  the  statute  or  a  less  period,  to  object  to  the 
defendant's  wron^^ful  possession,  renders  the  latter  the  plain- 
tiff's tenant,  the  statute  of  limitations  becomes  inapplicable, 
since  the  existence  of  the  relation  of  tenancy  deprives  the  pos- 
session of  the  element  of  hostility  necessary  for  the  application 
oi"  the  statute.389  The  effect  would  be  that  the  statute  could 
apply  only  when  the  rightful  owner  had  objected  to  the  other's 
wrongful  possession,  and  he  could  always  exclude  the  operation  of 
the  statute  to  his  disadvantage  by  failing  so  to  object.  Another 
consideration  in  this  respect  is  that  the  cases  asserting  this  doc- 
trine of  the  creation  of  a  tenancy  by  silent  acquiescence  make  no 
suggestions  as  to  the  period  which  must  elapse  after  the  commence- 
ment of  the  wrongful  holding  before  the  tenancy  can  be  regarded 
as  arising,  and  from  the  nature  of  the  case  no  definite  period 
can  be  named.  It  has  been  said  in  this  connection  by  a  distin- 
guished judge  that  "mere  silence  on  the  part  of  the  plaintiff 
did  not  constitute  or  make  evidence  of  a  tenancy  at  will.  If  it 
did,  when  did  the  silence  have  that  effect.  At  the  end  of  a  day — 
a  week — a  month —  a  year — or  when.  When  there  is  no  duty  to 
do  anything,  mere  lapse  .of  time  and  nothing  done,  is  no  evidence 
of  anything.  "39'>    In  view  of  these  considerations  and  of  the  well 

makes  no  objection,  the  former  be-  64  Iowa,  84,  19  N.  W.  852,  a  tenant 
comes  tenant  at  will.  A  like  view  remaining  in  possession,  with  the 
was  taken  where  an  employe,  after  knowledge  of  the  purchaser  of  the 
the  end  of  his  employment,  remained  premises  under  a  judgment  against 
some  time  in  possession  with  the  the  lessor  prior  to  the  lease,  was  re- 
tacit  acquiescence  of  the  owner,  garded  as  a  tenant  at  will,  though 
Jennings  v.  McCarthy,  40  N.  Y.  St.  apparently  there  had  been  merely  a 
Rep.  678,  16  N.  Y.  Supp.  161;  Ker-  tacit  acquiescence  in  his  possession 
rains  v.  People,  60  N.  Y.  221,  19  Am.  by  such  purchaser.  In  Dobbins  v. 
St.  Rep.  158.  In  Bedford  v.  McEl-  Lusch,  53  Iowa.  304,  5  N.  W.  205,  an 
herron,  2  Serg.  &  R.  (Pa.)  49,  it  execution  defendant  so  retaining  pos- 
was  held  that  where  a  tenant  for  session  was  so  regarded, 
years  held  over  seventeen  years,  ass  See  ante,  §  4. 
there  was  a  presumption  of  consent  sooBramwell.  B.,  in  Ley  v.  Peter, 
by  the  owner  creating  a  tenancy  at  3  Hurl.  &  N.  101,  Watson  and  Chan- 
will  or  from  year  to  year.  nell,  B.  B.,  were  of  the  same  opin- 
Tn  Munson  v.  Plummer,  59  Iowa,  ion.  Martin  B.,  apparently  was  not. 
120,  12  N.  W.  806,  and  Kane  v.  Mink. 


s  13  TERMINATION.  HI 

recognized  distinction  between  a  tenant  and  a  trespasser,^^!  ^nd 
in  spite  of  the  cases  before  referred  to  apparently  to  the  contrary, 
a  tenancy  at  will,  like  any  other  tenancy,  can,  it  is  sulnnitted, 
be  created  only  by  a  legal  act  constituting  a  lease  or  demise, 
and  not  by  a  mere  forbearance  to  act.  There  are  dicta  at  least 
to  this  effect.392 

(6)  Statutory  provisions.  Occasionally  a  statute  provides 
that  a  person  in  possession  of  land  with  the  consent  of  the  owner 
shall  be  presumed  to  be  a  tenant  at  will  unless  the  contrary  is 
shown.393  This  would  seem  to  be  the  law  apart  from  any  stat- 
ute. On  the  other  hand,  in  one  state  at  least,  it  is  expressly  pro- 
vided that  a  tenancy  at  will  shall  arise  only  by  express  agree- 
ment to  that  effect,^'''*  and  this  seems  to  be  the  effect  of  the 
statutes  before  referred  to,^^^  providing  that  a  tenancy  of  un- 
defined duration  shall  extend  for  a  certain  period  or  until  a 
certain  time  of  the  year. 

b.  Termination  of  the  tenancy — (1)  By  the  landlord.  A 
tenancy  at  wnll  may,  at  common  law,  be  terminated  immediately 
by  the  landlord  by  giving  a  notice  to  that  effect,  that  is  by  mak- 
ing a  demand  for  possession.^^^     Likewise,  at  common  law,  with- 

391  See  ante,  §  6.  ancy  from  year  to  year."     See  post, 

392  In  Doe  d.   Stanway  v.  Rock,  4    §  14  a. 

Man.  &  G.  30  it  was  said,  by  Tindal,  394  in    Indiana     (Burns'    Ann.    St. 

C.  J.,  that  to  create  a  tenancy  at  will  1901,  §  7089,     it  is  provided  that  a 

"something    must    be    done    by    the  tenancy  at  will  cannot  arise  but  by 

lessor."     In  Blum  v.  Robertson,    24  express   contract,   and   that  all   gen- 

Cal.  127,  it  is  said  that  an  express  eral    tenancies    in   which   the   prem- 

grant  or  contract  is  necessary.     See.  ises    are    occupied    by    the    consent, 

also,  Godfrey  v.  Walker,  42  Ga.  562;  either  express  or  constructive,  of  the 

Moore  v.  Smith,  56  N.  J.  Law,  448,  29  landlord,  shall  be  deemed  tenancies 

Atl.    159;    Bodwell    Granite    Co.    v.  from  year  to  year.     "General  tenan- 

Lane,  83  Me.  168,  21  Atl.  829;   Mar-  cies"  within  this  provision  are  held 

tin  T.  Knapp,  57  Iowa,  336,  10  N.  W.  to   be  those   the   duraiion   of  which 

721;  Ley  v.  Peter,  3  Hurl.  &  N.  101.  is  not  fixed  by  agreement,  and  con- 

393  Iowa  Code  1897,  §  2991;  Kan.  sequently  a  mere  permissive  holding 
Gen.  St.  1905,  §  4051.  N.  H.  Pub.  St.  does  not  there  create  a  tenancy  at 
1901,  c.  246,  §  1,  provides  that  every  will.  See  cases  cited  post,  §  14  b  (2) 
tena,ncy   shall    be   deemed    to   be   at  (c). 

will,  and  the  rent  payable  upon  de-  395  See  ante,  §  12  c  (3)    (c). 

mand,  unless  a  dilTerent  contract  is  3nG  Co.  Litt.  55  b;  2  Blackst.  Comm. 

shown.     In  this  state  the  expression  14b;    Locke   v.    Matthews,    13    C.    B. 

"tenancy  at  will"  apparently  includes  (N.  S.)   753;   Pollen  v.  Brewer,  7  C. 

what  is  generally  known  as  a  "ten-  B.    (N.   S.)    371;    Blackley  v.   Col  33, 
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out  any  express  notice  on  the  landlord's  part  as  to  his  desire  or 
intention  in  this  respect,  acts  of  ownership  by  him  on  the  prem- 
ises inconsistent  with  the  continued  existence  of  the  tenancy, 
such  as  entering  and  cutting  down  trees  or  carrying  away  stone 
without  the  tenant's  consent,  are  ordinarily  regarded  as  indicat- 
ing the  owner's  will  to  terminate  the  tenancy  and  have  that 
elfcct.307  In  a  numl)er  of  states,  how^ever,  by  force  either  of  an 
express  statute  or  of  judicial  decisions,  the  landlord  cannot  of 
his  own  volition  terminate  the  tenancy  without  a  notice  of  some 
length  of  time,  that  is  the  tenant  is  not  bound  to  relinquish  pos- 
session to  the  landlord  immediately  upon  the  latter 's  expression 
of  a  desire  to  take  possession.  The  existence  and  effect  of  these 
requirements  will  be  considered  in  another  place.^^s 

The  express  demand  for  possession  which  at  common  law 
entitles  the  landlord  to  immediate  possession  need  not  be  made 
upon  the  land.^sa  Tliere  is  a  decision  in  this  country  that  the 
demand  must  be  brought  home  to  the  tenant,  and  that  the  act 
of  the  landlord  in  going  on  the  land  and  declaring  the  tenancy 
at  an  end,  if  not  done  within  the  hearing  of  the  tenant,  is  nuga- 
tory.400  The  common-law  rule,  however,  was  apparently  other- 
wise,4oi  and  even  mere  acts  on  the  part  of  the  landlord,  if  done 
on  the  land,  inconsistent  wdth  the  continuance  of  the  tenancy, 
have  been  decided  to  be  sufficient,  although  the  tenant  is  unaware 
of  the  doing  of  such  acts.*"^ 

6  Colo.  349;  Den  d.  Howell  v.  How-  New  York  Real  Prop.  Law,  §  202, 
ell,  29  N.  C.  (7  Ired.  Law)  496,  47  fixing  the  duration  of  tenancies  in 
Am.  Dec.  335;  Curl  v.  Lowell,  36  New  York  city  when  the  duration 
Mass.  (19  Pick.)  25;  Whitney  v.  is  not  specified.  Jennings  v.  McCar- 
Swett,  22  N.  H.  10,  53  Am.  Dec.  228.    thy,  40  N.  Y.  St.  Rep.  678,  16  N.  Y. 

The    institution    of   an    action    of    Supp.  161. 
ejectment  is  a  sufficient  demand  or        sod  Co.   Litt.   55  h. 
notice.     Chamberlain     v.     Donahue,       ^no  cook  v.  Cook,  28  Ala.  660. 
45  Vt.  50;  Locke  v.  Matthews,  13  C.       4oi  "The  lessor  may  by  actual  en- 
B.  (N.  S.)  753.  try   into  the  ground   determine  his 

307  Co.  Litt.  55  b;  Doe  d.  Bennett  will  in  the  absence  of  the  lessee,  but 
V.  Turner,  7  Mees.  &  W.  226;  Rising  by  words  spoken  (away)  from  the 
V.  Stannard,  17  Mass.  282;  Den  d.  ground  the  will  is  not  determined 
Howell  V.  Howell,  29  N.  C.  (7  Ired  until  the  lessee  hath  notice."  Co. 
Law)  496,  47  Am.  Dec.  335.  Litt.  55  b.     And  to  the  same  effect 

308  See  post,  §  196  b.  see  Doe  d.  Davies  v.  Thomas,  6  Exch. 
A  tenancy  expressed  to  be  at  the   854. 

will   of   either   party   is   not   within        102  Ball  v.  Cullimore,  2  Cromp.  M. 
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Although  the  landlord  may  at  common  law  terminate  the 
tenancy  by  a  mere  demand  for  possession  or  by  acts  of  a  certain 
character  as  above  set  forth,  he  cannot,  until  he  has  in  some  way 
terminated  the  tenancy,  bring  ejectment  against  the  tenant  to 
recover  the  land,*^^  or  summary  proceedings  under  the  stat- 
ute,^*^4  or  trespass  to  try  title.-*'^^ 

There  seems  at  common  law  to  be  no  restriction  as  to  the 
time  at  v/hich  a  tenancy  at  will  may  be  terminated  by  the  lessor, 
except  to  this  extent,  that  if  he  terminates  it  between  rent  days 
he  loses  the  rent.'^^^ 

(2)  By  the  tenant.  The  tenant  may  terminate  the  tenancy 
by  relinquishing  possession.^o^  a  mere  notice  by  him,  however, 
that  the  tenancy  is  to  be  regarded  as  at  an  end,  without  relin- 

&  R.  120;  Pinhorn  v.  Souster,  8  Bxch.  a  previous   one   which    failed   on   a 

7G3.  technicality. 

In  Doe  d.  Price  v.  Price,  9  Bing.  404  Wheeler   v.   Wood,   25   Me.   287. 

356,  it  was  held  sufficient  to  termin-  los  Jones  v.  Jones,  2  Rich.  Law  (S. 

ate  the  tenancy  that  the  owner  noti-  cj   542. 

fied  the  tenant  that  unless  he  paid  406  See  post,  §  176  a,  at  note  373. 

what  he  owed  measures  would  be  im-  jn  vin.  Abr.,  Estates   (Be),  pub- 

mediately   taken    to   recover    posses-  ^^^^led   about   1750,   there   is   a   long 

sion,  the  implied  offer  to  allow  the  statement  to  the  general  effect  that 

retention  of  possession  not  appearing  ^^^    jegsor    cannot,    in    the    case    of 

to  have  been  accepted.    So  when  the  arable   pasture   land,   terminate  the 

owner  entered  and  required  the  ten-  tenancy  in  the  spring,  and  that  the 

ant's  employes  to  stop  all  work  on  tenant   cannot   terminate   it   in   the 

the  premises.     Moore  v.  Boyd,  24  Me.  gpring  if  ^e  has  failed  to  sow,  or  in 

2^2-  the   fall.     This    may  have  been   the 

403  Goodtitle    v.    Herbert,    4    Term  law  as  enforced  by  the  courts  before 

R.  680;  Right  v.  Beard,  13  East,  210;  the  time  at  which,  it  is  conceived,  the 

McKinnon  v.  McDonald,  2  N.  S.  Law  doctrine    of    periodic    tenancies    In- 

R.  7;  Allen  v.  Mansfield,  82  Mo.  688;  ferred  from  the  reservation  or  pay- 

Frisbie  v.  Price,   27  Cal.   253;    Zilch  ment  of  a  periodic  rent  became  es- 

V.  Young,  184  111.  333,  56  N.  E.  318;  tablished  (post,  §  14  b  (2)  ),  but  the 

Jackson  v.  Aldrich,  13  Johns.  (N.  Y.)  authorities  cited  do  not  support  the 

106;  Jones  v.  Temple  87  Va.  210,  12  statement,    and    the    present   writer 

S.  E.  404,  24  Am.  St.  Rep.  649.  has  discovered  no  other  mention  of 

In  Chamberlain  v.  Donahue,  45  Vt.  such   restrictions  upon   the  termina 

50,  it  is  stated  that  the  bringing  of  tion  of  tenancies  at  will, 

an  action  of  ejectment  by  the  owner  407  Say   v.    Stoddard,    27   Ohio    St. 

of  the  land  terminated  the  tenancy.  478;    Chandler  v.  Tnurston,  27  Mass. 

But  it  will  be  noticed  that  the  action  (10    Pick.)    205;    Shaw   v.    Hill,    79 

referred  to  was  not  that  in  which  the  Mich.    86,    44   N.   W.   422:    Dolan   v. 

opinion  In  question  was  rendered,  but  Scott,    25   Wash.    214,    65    Pac.   190; 

L.  and  Ten.  8. 
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quishment  of  possession,  will  have  no  effect.^"^  Furthermore, 
the  tenancy  may  be  terminated  at  the  landlord's  option  by  any 
acts  on  the  part  of  the  tenant  of  a  character  inconsistent  with 
his  holding  as  such.  So  it  is  terminated  if  by  words  or  acts  he 
disclaims  holding  under  his  landlord,  as  when  he  asserts  a  fee 
simple  title  to  the  land.^°^  And,  likewise,  the  commission 
of  voluntary  waste  by  the  tenant  is  regarded  as  being  so  in- 
consistent with  his  obligations  as  tenant  at  will  as  to  termin- 
ate the  tenancy  at  the  landlord's  option,^!^  and  within  this  prin- 
ciple has  been  held  to  fall  the  act  of  the  tenant  in  authorizing 
the  use  of  the  premises  as  a  smallpox  hospital  to  the  diminution 
of  the  value  of  the  property.^^i 

If  the  tenant  at  will  is  required  by  statute  to  give  notice 
in  order  to  terminate  the  tenancy,^' 2  he  cannot  terminate  it  by 
a  mere  relinquishment  of  possession.  But  even  though  notice  is  re- 
quired by  statute  the  requirement  maj'  be  waived  by  the  land- 
lord's acceptance  of  possession  or  otherwise.^^^ 

The  entrance  by  the  parties  to  an  existing  tenancy  at  will  into 
an  agreement  that  the  tenant  shall  give  up  possession  at  a  future 

Warner  v.  Page,  4  Vt.  291,  24  Am.  ment   against    him   under  such   cir- 

Dec.   604.  cumstances  that  he  led  the  officer  to 

408  Co.  Litt.  55  b,  Hargrave's  note,  believe  that  the  land  belonged  to  him 
It  was  held  to  be  no  defense  to  an  in   fee.     Campbell  v.  Proctor,  6  Me. 

action  for  rent  against  a  tenant  at  (6    Greenl.)    12,   and    where   he   ac- 

will  that  he  was  prevented  from  re-  cepted  and  recorded  a  conveyance  of 

linquishing  possession  by   the  issue  the    premises    in    fee.     Bennock    v. 

of  an  injunction  in  a  proceeding  to  Whipple,   12  Me.    (3  Fairf.)    346,   28 

which  the  plaintiff  was  not  a  party.  Am.  Dec.  186. 

Bartlett  v.  Robinson,  52  Neb.  715,  72       4"  Co.  Litt.   56  a;    Esty  v.  Baker, 

N.  W.  1053.  50  Me.   325,  79  Am    Dec.   616;    Phil- 

409  Simpson  v.  Applegate,  75  Cal.  lips  v.  Covert,  7  Johns  (N.  Y.)  1; 
342,  17  Pac.  237;  McCarthy  V.  Brown,  Pettengill  v.  Evans,  5  N.  H.  54; 
113  Cal.  15,  45  Pac.  14,  35  L.  R.  A  Perry  v.  Carr,  44  N.  H.  118;  Daniels 
267;  Appleton  v.  Ames,  150  Mass.  v.  Pond,  38  Mass.  (21  Pick.)  367,  32 
34,  22  N.  E.  69,  5  L.  R.  A.  206;  Isaacs  Am.  Dec.  269;  Chalmers  v.  Smith, 
v.  Gearhart,  51  Ky.  (12  B.  Mon.)  152  Mass.  561.  26  N.  E.  95,  11  L.  R. 
231;    Currier  v.    Earl.    13    Me.   216;  A.    769. 

Russell    V.    Fabyan.    34   N.    H.    218;  4it  Hersey    v.    Chapin,    162    Mass. 

Den  d.  Love  v.  Edmonston,  23  N.  C.  176,  38  N.  E.  442. 

(1  Ired.  Law)  152;  Ramsey  v.  Hend-  412  See  post,  §  19G  b. 

erson,  91  Mo.  560,  4  S.  W.  408.     So  413  See  Farson  v.  Goodale,  90  Mass. 

where  the  tenant  allowed  the  levy  of  (g  Allen)  202,  and  post,  §  197. 

execution  on  the  land  under  a  judg- 
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day  named  will,  it  has  been  held,  terminate  the  tenancy  at  will,  the 
tenancy  being  thereby  changed  into  one  for  a  fixed  term,  a  tenancy 
for  years,^^^  though  this  could  not  be  the  case  unless  the  agree- 
ment were  executed  with  the  formalities  necessary  in  the  case 
of  a  lease  for  that  length  of  time, 

(3)  By  death  of  party.  The  relation  between  the  owner  and 
the  tenant  at  will  is  regarded  as  personal  in  its  nature,  and  con- 
sequently the  tenancy  is  terminated  by  the  death  of  either  the 
landlord  or  the  tenant.^^*^  But  this  is  not  the  case  when  one 
of  two  joint  lessors  or  joint  lessees  dies.*^^  The  dissolution  of  a 
corporation  party  to  the  relation  will  likewise,  it  has  been  de- 
cided, terminate  the  tenancy .^^^ 

(4)  By  transfer — (a)  By  the  landlord.  A  conveyance  by 
the  landlord  wall  terminate  the  tenancy  as  soon  as  the  making 
of  the  conveyance  is  known  to  the  tenant,^^'''  and  a  conveyance 
of  merely  part  of  the  premises  will  have  the  same  effect.^^^  Nor 
need  the  conveyance  be  of  the  whole  interest  of  the  landlord, 
but  a  written  lease  by  him,  retaining  a  reversion,  is  equally  effec- 
tive for  this  purpose,'*!^  a,s  is  the  conveyance  of  an  undivided 

4i4Bngels    V.    Mitchell,    30    Minn.  4i9  Disdale     v.     lies,    2    Lev.    88; 

122,  14  N.  W.  510.  Hinchman  v.  lies,  1  Vent.  247;   Hil- 

414a  Co.  Litt.  57  b,  62  b;  2  Blackst.  dreth  v.  Conant,  51  Mass.  (10  Mete.) 

Comm.    146;     Turner    v.    Barnes,    2  298;   Wardell  v.  Etter,  143  Mass.  19, 

Best.  &  S.  435;  Reed  v.  Reed,  48  Me.  S  N.  E.  420;   Cofran  v.  Shepard,  148 

388;    Rising   v.    Stannard,   17   Mass.  Mass.  582,  20  N.  E.  181;   Mentzer  t. 

282;    Say   v.    Stoddard,   27   Ohio   St.  Hudson  Sav.  Bank,  197  Mass.  328,  83 

478;  Manchester  V.  Doddridge,  3  Ind.  N.  E.  1102;   Eclipse  Oil  Co.  v.  South 

360.    And  this  even  in  the  case  of  a  Penn  Oil  Co.,  47  W.  Va.  84,  34  S.  E. 

lease  to  one  "and  his  heirs,"  to  hold  923;    Seavey    v.    Cloudman,    90    Me. 

at  the  will  of  the  lessor.     Litt.  §  82;  536,  38  Atl.  540. 

Co.   Litt.    62   b.  A  lease  by  a  husband  of  premises 

415  Co.  Litt.  55  b;  Henstead's  Case,  held  by  him  and  his  wife  by  the  en- 
5    Coke,   10    a.  tirety  was  held   to  terminate  a  ten- 

416  Lea  v.  Hernandez,  10  Tex.  137.  ancy    at    will,    since    the   control    of 

417  Doe  d.  Davis  v.  Thomas,  6  such  an  estate  during  their  joint 
Exch.  854;  Esty  v.  Baker,  50  Me.  lives  is,  at  the  common  law,  vested 
325,  79  Am.  Dec.  616;  Curtis  v.  Gal-  in  the  husband.  Pray  v.  Stebbins. 
vin,  83  Mass.  (1  Allen)  215;  Lash  141  Mass.  219,  4  N.  E.  824,  55  Am. 
V.  Ames,  171  Mass.  487,  50  N,  B.  996;  Rep.   462. 

Davis  V.   Brocklebank,   9   N.   H.  73;  That    the    person    who    made    the 

Den  d.  Howell   v.  Howell,  29   N.  C.  lease    at    will    makes    a    subsequent 

(7  Ired  Law)  496.  written  lease  will  not  terminate  the 

418  Emmes  v.  Feeley,  132  Mass.  346.  tenancy  at  will  if  the  lessor  himself 
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mterest.420 

A  mortgage  by  the  l.iiidlord  has  also  been  held  to  terminate 
the  tenancy,"*-^  but  this  could,  it  seems,  be  the  case  only  where 
the  mortgage  transfers  the  legal  title  to  the  mortgagee. 

A  transfer  of  the  landlord's  interest  by  operation  of  law,  as 
by  sale  under  a  judgment,"* -^  or  the  vesting  of  the  property  in 
a  trustee  in  bankruptcy,'*23  has  the  same  effect  as  a  voluntary 
conveyance  in  terminating  the  tenancy.  The  taking  of  a  mere 
easement,  however,  in  the  exercise  of  the  right  of  eminent 
domain,  not  followed  by  actual  eviction,  is  without  any  such 
result.'*^* 

While  it  is  recognized  that  a  conveyance  or  lease  by  the  land- 
lord does  not  terminate  the  tenancy  till  the  tenant  receives  notice 
thereof  in  one  way  or  the  other,^25  ^^g  notice  to  the  tenant  need 
not  be  in  any  particular  form.'^^s  There  are  sugggestions  in  the 
decisions  of  one  state  to  the  effect  that  such  a  notice  does  not 
give  the  landlord  a  right  to  proceed  against  the  tenant  as  wrong- 
fully holding  over  until  the  lapse  of  a  day  or  two  after  it  is 
given,  but  no  clear  rule  has  been  stated  in  this  regard.^27 


had  no  estate  which  he  could  lease. 
as  where  he  was  a  tenant  at  will  of 
the  rightful  owner;  and  the  sub- 
tenant at  will  is  not  estopped  to 
show  the  character  of  his  landlord's 
holding  for  this  purpose.  Hilbourn 
V.  Fogg,  99  Mass.  11. 

420  McFarland  v.  Chase,  73  Mass. 
(7  Gray)  462,  where  all  the  members 
of  a  firm  owning  the  property  con- 
veyed to  another  firm  consisting  of 
themselves  and  one  other,  thus  in 
effect  transferring  an  undivided  in- 
terest to  such  other. 

So  the  tenancy  is  terminated  by  a 
conveyance  of  his  interest  by  one  co- 
tenant  of  the  reversion  (Cofran  v. 
Shepard,  148  Mass.  582,  20  N.  E. 
181)  as  it  is  in  the  case  of  a  partition 
by  exchange  of  conveyances  by  part 
owners.  Rising  v.  Stannard,  17 
Mass.  282. 

4-1  Jarman  v.  Hale  [1899]  1  Q.  B. 
994. 


422  Marsters  v.  Cling,  163  Mass. 
477,  40   N.  E.  763. 

423  Doe  d.  Davies  v.  Thomas,  6 
Exch.    854. 

424  Emmes  v.  Feeley,  132  Mass. 
346. 

42.''.  Doe  d.  Davies  v.  Thomas,  6 
Exch.  854;  Pratt  v.  Farrar,  92  Mass. 
(10  Allen)  519;  Furlong  v.  Leary, 
62  Mass.    (8  Cush.)    409. 

It  was  different  in  the  case  of  a 
conveyance  by  livery  of  seisin,  this 
being  a  notorious  act  done  on  land, 
of  which  the  tenant  was  presumed  to 
have  notice.  Ball  v.  Cullimore,  2 
Cromp.  M.  &  R.  120. 

420  MiJiner  v.  Munroe,  76  Mass.  (10 
Gray)  290;  Pratt  v.  Farrar,  92  Mass 
(10  Allen)  519. 

42T  See  Pratt  v.  Farrar,  92  Mass. 
(10  Allen)  519;  Arno'd  v.  Nash,  126 
Mass.  397;  Hooton  v.  Holt.  139  Mass. 
54,  29  N.  E.  22L 
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The  tenant  cannot  complain,  after  his  interest  has  come  to  an 
end  by  reason  of  a  transfer  by  the  landlord,  that  the  latter  in- 
duced the  transferee  to  eject  him.^^s 

(bj  By  the  tenant.  The  tenant  has  no  interest  which  he  can 
transfer,  and  an  attempted  assignment  or  sublease  by  him  is  re- 
garded as  inconsistent  with  the  continued  existence  of  the  ten- 
ancy and  terminates  it.'*^^  Such  termination  does  not,  however, 
become  effective  until  the  owner  acquires  knowledge  of  the 
transfer. ^30  But  though  the  tenant  cannot  transfer  his  interest 
as  against  the  owner,  a  transfer  by  him  is  effective  as  against 
himself,  making  the  transferee  a  tenant  at  will  to  that  estent,*^! 
and  the  owner  may  recognize  the  transferee  as  tenant  and  so 
create  a  new  tenancy  at  will.^^^ 

(5)  By  special  limitation.  We  have  previously  spoken  of  the 
cases  in  which  a  tenancy  for  life  or  years  may  by  force  of  an 
express  limitation  come  to  an  end  upon  the  happening  of  some 
contingency  before  the  expiration  of  the  life  or  term  named, 
such  a  limitation  being  known  as  a  "special"  or  "conditional" 
limitation.'^^s  Under  the  common-law  doctrine  that  a  tenancy 
at  will  is  terminable  immediately  at  the  will  of  the  landlord,  a 
special  limitation  in  connection  with  such  a  tenancy  would  have 

428  Groustra  v.  Bourges,  141  Mass.  lessor  on  tlie  covenant  for  quiet  en- 
7,  4  N.  E.  623.  joyment  in  a  lease  made  by  him  to 

429  Co.  Litt.  57  a,  and  Hargrave's   another. 

note;    Birch   v.  Wright,   1  Term   R.  432  Landon  v.  Townsend,  129  N.  Y. 

878;     Pinhorn    v.    Souster,    8    Exch.  166,  29  N.  E.  71.     Where  the  owner 

763;   Reckhow  v.  Schanck,  43  N.  Y.  brought  suit  for  use  and  occupation 

448;    McLeran    v.    Benton,    73    Cal.  against    the    tenant's    transferee,    it 

329,  2  Am.  St.  Rep.  81;  Dean  v.  Com-  ^as  held  that  it  was  a  question  for 

stock,  32  111.  173;  Cooper  v.  Adams,  t^^  J"ry  whether  this  made  the  lat- 

60  Mass.  (6  Cush.)  87;  Cunningham  *^^  ^^^  tenant.     Cunningham  v.  Hol- 

V.  Holton,  55  Me.  33;  Doak  v.  Donel-  ^°^'  ^^  ^^-  33;   Austin  v.  Thomson, 

son's  Lessee,  10  Tenn.  (2  Yerg.)  249,    ^^  ^V  ^- ^^^-     ^^  '^  ^^'  ^^^^  ^^  ^^  ^ 
o.   A       T^       Aoc     ^     ^-         mt,  question  for  the  jury  on  the  evidence 

24  Am.  Dec.  485;  Austin  V.  Thomson,    ^r^^-u        x,  .      ,    ,, 

whether   the   owner    recognized    the 

45  N.  H.  117.  original  tenant's  assignee  as  tenant 

430  Carpenter  v.  Colins,  Yel.  73;  by  sending  to  the  original  tenant 
Pinhorn  v.  Souster,  8  Exch.  763.  a  notice  of  increase  of  rent  addressed 

431  Holbrook  v.  Young,  108  Mass.  by  name  to  him  "or  the  present  occu- 
85;  Meier  v.  Thiemann,  15  Mo.  App.  pant."  King  v.  Lawson,  98  Mass. 
307.     In   the  former   of  these    cases  309. 

the  tenant  at  will  was  held  liable  as       433  See  ante,  §  12  d. 
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been  almost  useless,  and  the  possibility  of  its  presence  in  that 
connection  appears  never  to  have  been  suggested.  Such  a  pro- 
vision, however,  may  become  of  importance  when  the  statute 
requires  a  notice  to  terminate  the  tenancy,  and  it  has  been  held 
to  be  effective  for  this  purpose,  although  the  statutory  notice 
is  not  given>34  The  fact  that  the  rent  under  a  tenancy  at  "will 
is  payable  in  advance  does  not  create  a  special  limitation  termin- 
ating the  tenancy  on  nonpayment.^^^ 

(6)  Tenant's  rights  on  termination.  Not  only  has  the  ten- 
ant at  will,  upon  the  termination  of  the  tenancy  otherwise  than 
by  his  own  act,  the  right  to  emblements,-*^^  but  he  also  has  the 
right  for  a  reasonable  time  to  enter  to  remove  his  goods  from 
the  premises.^37  jf  ^g  fails  to  remove  his  goods  within  a  rea- 
sonable time,  the  landlord  may,  it  has  been  held,  remove  the 
goods  and  store  them  subject  to  the  tenant's  order,  in  which  case 
they  are  at  the  latter 's  risk.'*38 

c.  Nature  of  the  tenant's  interest.  Though  a  tenant  at  will 
has  no  interest  which  he  can  transfer  to  another,  and  though  in 
some  jurisdictions  he  holds  entirely  at  the  will  of  the  landlord, 
he  nevertheless  has,  it  seems,  w^hat  may  be  called  an  "estate," 
since  he  has  not  only  the  possession,  but  as  against  third  persons 
the  right  of  possession,  which  lie  may  assert  by  an  action  of  tres- 
pass, or,  it  seems,  an  action  of  ejectment.^so  That  he  has  an 
estate  is  assumed  by  the  standard  writers.'*''^'  ^■^^ 

*34  Ashley  v.  Warner,  77  Mass.  (11  43c  See  post,  §  251 

Gray)   43   (tenancy  at  will  "so  long  437  Lltt.   §   69;    Cornish   v.   Stubbs, 

as  the  tenant  keeps  a  good  school").  L.  R.  5  C.  P.  334;  Moore  v.  Boyd,  24 

In  McGee  v.  Gibson,  40  Ky.   (1  B.  Me.  242;  Ellis  v.  Paige,  18  Mass.   (1 

Mon.)   105,  an  employe  was  held  to  Pick.)    43;    Clark   v.    Wheelock,    99 

be   a   tenant   at   will    of  the   house  Mass.  14;   Leavitt  v.  Leavitt,  47  N. 

occupied  by  him;  the  tenancy  to  ex-  H.  329;    Payton  v.  Sherburne,  15  R. 

pire  with  his  employment.     In  Good-  I.  213,  2  Atl.  300;   Amsden  v.  Blais- 

enow  V.  Allen,  68  Me.  308,  the  ques-  dell,  60  Vt.  386,  15  Atl.  332. 

tion  is  not  decided  whether  the  stat-  *38  Lash   v.  Ames,  171   IMass.    4S7, 

ute    requiring   notice    precludes    the  50  N.  E.  996.     See  post,  §  255  b. 

termination  of  the  tenancy  by  such  430  See  post,  chapter  XXXIII. 

a  clause.  440.  441  See  e.  g.,  2  Blackst.  Comm. 

435Spraguev.  Quinn,  108  Mass.  553,  145:  1  Cruise's  Dig.  tit.  9,  c.  1,  §  2; 

following  Elliott  v.   Stone,  66  Mass.  Williams,  Real  Prop.  (18th  Ed.)  434. 

(12    Cush.)    174,  and   distinguishing  So  Coke,  In  spenking  of  tenancy  at 

Elliott  V.  Stone,  67  Mass.   (1  Gray)  will,    refers    to    "the   estate    of   the 

571.  lessee."    Co.   Litt.   55  a. 
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§  14.     Periodic  tenancies. 

a.  General  considerations.  The  expression  **  periodic  ten- 
ancy" is  a  convenient  designation  for  all  tenancies  which  are  in 
their  nature  such  as  will  endure  for  a  certain  period,  and  will 
continue  for  subsequent  successive  periods  of  the  same  length, 
unless  terminated  by  due  notice,  at  the  end  either  of  the  first 
period  or  of  one  of  the  succeeding  periods.  The  typical  tenancy 
of  this  character  is  that  from  "year  to  year,"  but  the  essential 
qualities  of  a  tenancy  from  "quarter  to  quarter,"  "from  month 
to  month,"  or  "from  week  to  week,"  are  the  same. 

Such  a  tenancy  is  occasionally  spoken  of  as  a  "yearly,"  "quart- 
erly," "monthly,"  or  "weekly"  tenancy,  or  as  a  tenancy  "by 
the"  year,  quarter,  month  or  week.  These  expressions  can,  how- 
ever, not  be  regarded  as  technically  accurate,  and  are  to  be 
avoided  as  tending  to  confuse  such  a  tenancy  with  a  tenancy  for 
years,  which  will  continue  for  the  period  named,  whether  one  or 
more  years,  a  quarter,  a  month,  or  a  week.  In  New  York,  for 
instance,  the  expression  "monthly  tenancy"  has  been  applied 
by  the  courts  sometimes  to  a  periodic  tenancy  measured  by  the 
month,  and  sometimes  to  a  tenancy  for  the  term  of  a  month.*^^ 
The  use  of  this  ambiguous  expression  "monthly  tenancy"  has 
contributed  to  confuse  the  law  in  that  state  with  reference  to 
periodic  tenancies  measured  by  the  month.*'*^ 

In  some  states  a  tenancy  apparently  such  as  is  ordinarily  re- 
ferred to  as  a  tenancy  from  year  to  year  is  referred  to  as  a 
"tenancy  at  will  from  year  to  year,"  or  less  frequently  as  a 

442  See,   for   instance,   Douglass  v.  month"  was  held  to  constitute  a  hir- 

Seiferd.     18     Misc.     188,     41     N.    Y.  ing  "for  the  month"  in  Fash  v.  Kav- 

Supp.   289;    Olson  v.  Schevlovitz,  91  anagh,    24    How.    Pr.    (N.    Y.)     347. 

App.  Div. -405,  86  N.  Y.  Supp.   834;  Judge  McAdam,  who  has  written  with 

Steffens  v.  Earl,  40  N.  J.  Law,  128,  especial     reference    to     the    law    of 

29  Am.  Rep.  214,  where  the  express-  that     state,     uses     the     expressions 

ion   "yearly"    or   "monthly"    is  used  "yearly"      and      "monthly"    to    cov- 

with  reference  to  a  periodic  tenancy,  er  tenancies   for   a  year  and   for   a 

while  the  expression  "monthly"  ten-  month,   as    well    as    tenancies    from 

ancy  is  given  the  meaning  of  a  ten-  year    to    year    and    from    month    to 

ancy  for  a  month  in  Vernon  v.  Gil-  month.     See  McAdam,  Landl.  &  Ten. 

bert,  30  Misc.  112,  61  N.  Y.  Supp.  896  (3d  Ed.)   §§  38-40. 

(semhle);  Bent  v.  Renl-sn,  86  N.  Y.  443  See  post,  §  14  c   (1),  at  notes 

Supp.  110.     And  so  a  hiring  "by  the  506,  507. 
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"tenancy  at  will,"-*^^''  in  recognition,  it  would  seem,  of  the  fact 
that  cither  party  may  terminate  it  at  his  will  at  the  end  of  any 
year  by  giving  the  previous  legal  notice.  The  expression  "ten- 
ancy at  will  from  month  to  month"  is  also  to  be  found.^-*3*» 
Occasionally,  a  periodic  tenancy  has  been  regarded  as  within  a 
provision  of  a  statute  referring  in  terms  to  a  "tenancy  at 
will."-**^  Occasionally,  while  applying  the  terra  tenancy  at  will 
to  both  classes  of  tenancies,  that  is,  what  we  have  previously  dis- 
cussed under  the  name  of  tenancy  at  will  and  also  what  we  are 
now  discussing  under  the  name  of  tenancy  from  j'car  to  year, 
courts  or  text  writers  have  undertaken  to  distinguish  between 
tl;e  two  by  calling  the  first  "strict"  tenancy  at  will  and  the 
second  "general"  tenancy  at  will.^'*^  While  the  first  appellation 
is  not  inappropriate,  it  emphasizing  the  fact  that  this  tenancy 
is  "strictly"  in  accordance  with  the  common-law  conception  of 
a  tenancy  at  will,  the  term  "general"  as  applied  to  a  periodic 
tenancy  seems  in  no  way  suggestive  of  the  peculiar  characteris- 
tics of  such  a  tenancy.  It  was  probably  adopted  from  the  ex- 
pressions of  the  courts  that  such  a  tenancy  arose  in  the  case  of 
a  "general  letting,"  that  is  when  there  was  no  specification  of 
the  duration  of  the  tenancy.^-*^ 

As  stated  elsewhere,  it  has  been  recognized  from  an  early  per- 
iod that  a  tenant  at  will  has  the  right,  after  the  termination  of 

413a  Currier    v.    Perley,    24    N.    H.  will,    and    by   sufferance,    an    estate 

219;    Perry  v.   Carr,   44  N.   H.  118;  from   year   to   year  or   from   month 

Leavitt  v.    Leavitt,    47    N.    H.    329;  to   month   is  to  be  regarded   as  in- 

Hclraes  v.  V/ood,  88  Mich.  435,  50  N.  eluded  in  "ertate  at  will."     Hunter  v. 

W.  323;  Huntington  v.  Parkhurst,  87  Frost,  47  Minn.  1,  49  N.  W.  327;  Hil- 

Mich.  38,  49  N.  "W.  597,   24  Am.  St.  sendecren  v.  Scheich,  55  Mich.  468,  21 

Rep.   145;    Blancliard  v.  Bowers,   67  N.  W.  894.     And  a  tenancy  from  year 

Vt.  403,  31  Atl.  848.     See  Prov.ty  v.  to  j'car  was  held  to  be  terminable  by 

Prouty,  5  How.  Pr.  (N.  Y.)  81,  3  Cede  the  notice  prescribed  for  a  tenancy 

R.  IGl;   Park  v.  Castle,  19  How.  Pr.  at  will,  no  notice  for  a  tenancy  from 

(N.  Y.)  29.  year    to    year    being    named    in    the 

443b  prendergast     v.      Searle,      74  statute.     Rosenblatt    v.    Perkins,    18 

Minn.   333,   77   N.  W.    231;    Blair  v.  Or.  156,  22  Pac.  5^S,  6  L.  R.  A.  257. 
Mnson,  64  N.  H.  487,  13  Atl.  871.     See       445  See  e.  g.,  Taylor,  Landl.  &  Ten. 

Haines   v.  Beach,   90   Mich.    563,    51  §    60;    Huntington  v.    Parkhurst,   87 

N.  W.  644.  Mich.   38.  40  N.   W.   597,   24  Am.  St. 

444  So  it  has  been  held  that  where  Rep.  14n. 
the  Ptatute  divides  estates  Into  tlvoso       44c  See  post,  §  14  b  (2). 
of  inheritance,  for  life,  for  years,  at 
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the  tenancy,  to  crops  planted  by  liim,  and  that  he  may  enter 
freely  for  the  purpose  of  their  cultivation  and  removal.  This 
privilege,  in  the  case  of  land  covered  with  crops,  in  effect  gavft 
the  use  of  the  land  to  the  tenant  until  the  maturity  of  the  crop, 
although  the  tenancy  had  been  terminated  by  the  landlord  at 
a  time  considerably  previous,  and  during  this  period  the  tenant, 
tliough  thus  enjoying  the  use  of  the  land,  v.'as  not,  it  seems,  liable 
to  rent.  On  the  other  hand,  the  liability  of  the  tenant  to  be 
deprived  of  all  rights  of  occupancy  other  than  the  growing  of 
his  crops,  and  presumably  the  difficulties  attending  the  culti- 
vation of  crops  on  land  the  nominal  possession  of  vrliich  was  in 
another,  rendered  a  tenancy  terminable  at  the  landlord's  will 
an  unsatisfactory  class  of  holding.  It  was,  perhaps,  considera- 
tions such  as  these  which  first  induced  the  recognition  by  the 
courts  of  tenancies  from  year  to  year,  terminable  at  the  will  of 
the  landlord  or  tenant  at  the  end  of  any  year.  The  earlier 
authorities  bearing  upon  the  subject  of  such  tenancies  are  scanty 
and  somewhat  obscure.^^'^ 

The  other  classes  of  periodic  tenancies  are,  no  doubt,  of  later 
origin  than  the  tenancies  from  year  to  year,  and  are  merely  a 
development  therefrom  as  a  result  of  the  application  of  the  prin- 

4'47  Bracton  (f  168)  speaks  of  "a  pressed  the  view  that  the  lessor 
tenant  at  will  from  day  to  day  or  alone  could  terminate  it,  but  that 
from  year  to  year,"  without  stating  "the  will  of  the  lessor"  should  have 
the  character  of  such  a  tenancy.  a  reasonable  construction.   In  Anony- 

As  late  as  the  reign  of  Henry  the  mous,  Keilw.  163,  pi.  5  (3  Hen.  8,  A. 
eighth,  the  meaning  of  the  expres-  D.  1512),  it  was  said  that  under 
sion  "from,  year  to  year,  as  the  par-  such  a  lease,  if  the  lessor  permitted 
ties  please,"  was  the  subject  of  ques-  the  lessee  to  enter  upon  the  second 
tion.  Fitzherbert  and  Brooke,  JJ.,  year  without  notifying  him  "of  his 
apparently  regarding  it  as  creating  will,"  the  tenant  could  occupy  for 
merely  a  lease  at  will,  and  Brudenell,  that  year.  In  Bro.  Abr.,  Lease,  pi. 
J.,  and  Pollard,  C.  J.,  regarding  it  53,  it  is  said:  "A  man  leases  for  a 
as  creating  a  tenancy  for  each  year  year  and  so  from  year  to  year  at  the 
if  the  land  was  occupied  for  any  will  of  the  parties,  or  so  long  as  both 
part  of  such  year.  Potkin's  Ca='e,  parties  please;  then  when  one  j'ear 
Y.  B.  14  Hen.  8,  10  (A.  D.  1523).  In  is  passed  and  another  year  corn- 
Anonymous,  Keilw.  65,  pi.  6  (20  Hen.  mfnced,  the  lessor  shall  not  oust  the 
7,  A.  D.  1505),  the  question  was  lessee  until  the  second  year  be  fin- 
whether  a  lessee  under  a  lease  "from  ished,  and  the  lessee  shall  have  no- 
3'ear  to  year  at  the  will  of  the  les-  tice  to  quit  for  half  a  year  before  the 
sor"  could  terminate  the  tenancy  at  end  of  the  year;  and  the  same  notice 
his  own  will,  and  Frowike,  C.  J.,  ex-   upon  a  lease  at  will,  it  seems." 
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ciples  governing  the  latter  tenancy  to  closely  analagous  circum- 
stances. 

A  tenancy  from  year  to  year  does  not  come  to  an  end  and  recom- 
mence Avitli  each  year,  but  the  tenant  has  an  interest  for  one  year 
certain  with  a  ^'rowing  interest  during  every  year  thereafter 
springing  out  of  the  original  demise.'*-*^  In  other  words,  after 
the  beginning  of  any  subsequent  year,  or  indeed  after  the  ex- 
piration of  that  part  of  the  current  year  in  which  notice  to 
terminate  must  be  given,  the  su1:)sequent  year  or  years  are  to  be 
considered  a  part  of  the  original  term,  though  in  the  beginning 
it  was  uncertain  whether  the  tenancy  Avould  so  long  continue.'*^^ 
The  same  principle  applies  to  any  other  periodic  tenancy,  such  as 
one  from  month  to  month  or  week  to  w^eek.'^^o  This  principle 
has  consequences  of  considerable  importance.  For  instance,  if 
the  tenancy  were  to  be  regarded  as  commencing  anew  at  the  be- 
ginning of  each  subsequent  period,  the  landlord  would,  under 
a  rule  hereafter  referred  to,^'^i  be  liable  for  injuries  caused  by 

*48  Cattley  v.  Arnold,  1  Johns  &  H.  ated  at  the  end  of  the  first  year. 
651;  Gandy  V.  Jubber,  9  Best  &  S.  15;  (See  Doe  d.  Clarke  v.  Smaridge,  7 
Pugley  V.  Aiken,  11  N.  Y.  (1  Kern.)  Q.  B.  957;  Fox  v.  Nathans,  32  Conn. 
494.  351;  V/alley  v.  Radcliff,  11  Wend. 
«9  Preston,  Conveyancing,  76,  77.  [N.  Y.]  22).  The  oversight  in  this 
"The  true  nature  of  such  a  ten-  respect  is  noticed  in  Wright  v.  Tra- 
ancy  is  that  it  is  a  lease  for  two  cey,  8  Jr.  R.  C.  L.  478.  where  the  na- 
(sic)  years  certain,  and  that  every  ture  of  the  tenancy  in  question  is 
year  after  it  is  a  springing  interest  elaborately  discussed, 
arising  upon  the  first  contract  and  ^f^o  Bowen  v.  Anderson  [1894]  1  Q. 
parcel  of  it,  so  that  if  the  lessee  B.  164,  overruling  Sandford  v. 
occupies  for  a  number  of  years,  these  Clarke,  21  Q.  B.  Div.  398;  Ward  v. 
years  by  computation  from  the  time  Hinkleman,  37  Wash.  375,  79  Pac. 
past,  make  an  entire  lease  for  so  956.  The  decisions  to  the  contrary 
many  years,  and  that  after  the  com-  in  Borman  v.  Sandgren,  37  111.  App. 
mencement  of  each  new  year  it  be-  160;  Griffith  v.  Lewis.  17  Mo.  App. 
comes  an  ontire  lease  certain  for  605,  are  based  on  Gandy  v.  Jubber, 
the  years  past,  and  also  for  the  year  5  Best  &  S.  78,  and  make  no  refer- 
so  entered  on,  and  that  it  la  not  a  ence  to  the  opinion  on  appeal  in  that 
reletting  at  the  commencement  of  case  (9  Best  &  S.  15),  in  which  a 
the  third  (sic)  and  subsequent  contrary  view  is  taken.  The  above 
years."  Gandy  v.  Jubbor,  9  Best  &  Illinois  case  is  followed  in  Donk 
S.  15.  This  statement  is,  however.  Bros.  Coal  Co.  v.  Leavitt,  109  111. 
erroneous  in  the  use  of  the  word  App.  385.  See  post,  §  106. 
"two,"  since  a  tenancy  from  year  to  4,-i  See  post,  §  101. 
year  can  unquestionably  be  termin- 
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defects  in  the  premises  existing  at  the  beginning  of  such  new 
period.452  Furthermore,  the  landlord  has  in  any  year  a  right 
to  distrain  for  the  rent  of  a  previous  year,  since  the  tenant  still 
holds  under  the  same  demise.^^^  And  either  the  landlord  or  the 
tenant  may  declare  on  the  demise  as  having  been  made  for  the 
number  of  years  which  have  elapsed  since  it  was  made.^^^  On 
the  same  principle  it  was  decided  that  where  one  who  had  made 
a  demise  from  year  to  year  died,  leaving  the  premises  to  a  person 
for  life  with  remainder  over,  the  leasehold  interest,  during  such 
life  estate,  was  to  be  regarded  as  created  by  the  testator  and  not 
by  the  life  tenant,  and  consequently  did  not  terminate  on  his 
death.455 

b.  When  a  periodic  tenancy  arises— (1)  Under  express  lim- 
itation. As  above  remarked,  the  typical  form  of  periodic  ten- 
ancy is  a  tenancy  from  year  to  year,  and  the  principles  which 
govern  in  the  creation  of  such  a  tenancy  control  also  in  the 
creation  of  the  other  classes  of  periodic  tenancies.  In  view  of 
this  consideration  and  for  the  sake  of  convenience,  we  will  here 
discuss  the  mode  of  creation  of  a  tenancy  from  year  to  year,  such 
discussion  being  applicable  in  substance  as  well  to  the  other 
classes  of  periodic  tenancies,  and  we  will  subsequently  state 
briefly  the  law  as  to  the  creation  of  quarterly,  monthly,  and 
weekly  tenancies. 

A  tenancy  from  year  to  year,  like  any  other  tenancy,  may  be 
created  by  a  lease  or  demise  expressly  limiting  an  estate  of  that 
duration.^^^ 

A  lease  may  be  made  for  a  fixed  term,  to  be  followed  by  a 

452Bowen  v.  Anderson  [1894]  1  Q.        In   Morris  v.   Healy   Lumber   Co., 

B.  164;    Gandy  v.  Jubber,  9  Best  &  46  Wash.  686,  91  Pac.  186,  a  lease  for 

g    ]^5  a    period    of    one    year,    and    so    on 

*S3  Legg  V.  Strudwick,  2  Salk.  414.  from  year  to  year  until  terminated 

454  Birch  V.  Wright,  1  Term  R.  380;  by  notice  from  the  lessee  at  the  end 
Cattley  v.  Arnold,  1  Johns.  &  H.  851.  of  the  first  or  any  subsequent  year. 

455  Cattley  v.  Arnold,  1  Johns.  &  appears  not  to  have  been  regarded 
H.  651.  as  creating  a  tenancy  from  year     to 

456  Jones  V.  Nixon,  1  Hurl.  &  C.  48;  year.  What  character  of  tenancy  it 
Fox  V.  Nathans,  32  Conn.  351;  Dix  did  create  is  not  stated.  The  lessee 
V.  Atkins,  130  Mass.  171;  Brady  v.  having  an  interest  to  endure  so  long 
Flint.  23  Neb.  785;  Finkelstein  v.  as  he  desired,  he  had,  it  would  seem. 
Herson,  55  N.  J.  Law,  217,  26  Atl.  at  least  an  estate  for  life,  provided 
688.  the  instrument  was  properly  execut- 
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periodic  tenancy.  For  instance,  there  may  be  a  demise  for  one 
year  certain,  and  so  on  from  year  to  year,  and  this  will  create  a 
tenancy  for  two  years  at  the  least.-*'^'^  And  a  tenancy  "for  six 
months  and  so  on  for  six  months  to  six  months,  until"  determined 
by  either  party,  has  been  held  to  be  one  for  twelve  months  at 
least.-*'^^  A  lease  for  several  years,  with  a  provision  that  if 
notice  be  not  given  at  the  end  of  that  time  it  should  be  consid- 
ered a  lease  from  year  to  year  until  terminated  by  notice,  was 
regarded  as  valid.'*'^^  But  a  mere  provision  that  after  the  terra 
of  one  year  created  by  the  lease  had  expired  the  lessee  was  to 
"have  the  preference  each  succeeding  year  thereafter"  did  not 
create  a  tenancy  from  year  to  year.^*^" 

Occasionally  a  demise  has  been  construed  as  creating  not  a 
tenancy  for  a  year,  continuing  from  year  to  year,  the  ordinary 
form  of  tenancy  from  year  to  year,  but  rather  a  tenancy  for  two 
years  at  least,  to  be  folloAved  by  a  tenancy  from  year  to  year 
if  not  terminated  by  notice  at  the  end  of  such  two  years.  This 
construction  has  been  placed  upon  a  lease  of  land  to  hold  "not 
for  one  year  only,  but  from  year  to  year,"^6i  ^nd  likewise  on 
one  for  one  year  and  so  on  from  year  to  year.^^z  in  regard 
to  a  lease  in  the  latter  form,  however,  some  of  the  older  English 
authorities  take  a  different  view,  regarding  it  as  creating  an 
ordinary  tenancy  from  year  to  year,'*°3  and  this  latter  view  has 

ed    for    the   creation    of   a   freehold  And  see  Jones  v.  Nixon,  1  Hurl.  &  C. 

estate.  48;     B.    Roth    Tool    Co.    v.    Champ 

■•57  Doe   d.    Chadborn    v.    Green,    9  Spring  Co.,  93  Mo.  App.   530,   67   S. 

Adol  &  E.  658;  Doe  d.  Monk  v.  Gee-  W.  967. 

kie,  5  Q.  B.  841.    So  there  may  a  lease  ^oo  Crawford    v.    Morris,    5    Grat. 

for  one  year  "with  the  privilege  of  (Va.)    90. 

continuing  the   same   from  year   to  401  Denn  d.  Jacklin  v.  Cartright,  4 

year."     Hetfield  v.  Lawton,  108  App.  East,  29. 

Div.  113,  95  N.  Y.  Supp.  451.  462  Doe  d.  Chadbourn  v.  Green,  9 

That  a  lease  for  a  term  contains  a  Adol.  &  E.  658;   Ro^.  v.  Inhabitants 

clause  providing   that   if  the  lessee  of  Chawton,  1  Q.  B.  247.     See  Cannon 

continues    in    possession    thereafter  Brewery  Co.  v.  Nash,  77  Law  T.  (N. 

he   shall   hold   as  tenant  from  year  s.)    648. 

to  year  does  not  give  him  the  option  4C3  Some  of  the  old  cases  favor  tho 

to   hold   as   such    during  the   term,  idea  that  a  lease  in  such  form  con- 

MacGregor  v.   Rawle,   57  Pa.   184.  fers  a  term  for  three  years.     Potkin's 

4-8  Reg.  v.  Inhabitants  of  Chawton,  Case.    Y.    B.    14    Hen.    8,    10,    pi.    6; 

1  Q.  B.  ?47.  Bishop  of  Bath's  Case,  6  Coke,  35  b 

40D  Brown  v.  Trumper,  26  Eoav.  11.  (dictum);    Anonymous,   Winch,    32; 
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been  adopted  in  at  least  one  state  in  this  country .^^^  A  leas'^ 
from  year  to  year  ''so  long  as  both  parties  agree"  does  not  create 
a  tenancy  necessarily  lasting  more  than  a  year,465  nor  is  an  in- 
tention to  that  effect  shown  by  references  in  the  lease  to  "the 
last  year,"  or  "the  last  half  year,"  these  merely  showing  a  rec- 
ognition by  the  parties  of  the  possibility  of  the  continuance  of 
''  "  +:'nancy  beyond  a  j^ear.'*^*' 

There  is  a  decision  in  this  country,  rendered  without  discus- 
sion and  without  any  characterization  of  the  tenancy,  that  a 
demise  for  one  year  with  a  provision  that  the  lessees  "is  to 
have  the  said  farm  from  year  to  year  as  long  as  the  said  farm 
is  to  be  let"  created  a  tenancy  terminable  by  the  lessor  at  the 
end  of  the  first  year,  provided  he  no  longer  desired  to  lease, 
though  he  could  not  then  terminate  it  for  the  purpose  of  leasing 
to  another.'*^''' 

(2)  By  inference  on  general  letting — (a)  From  payment  of 
periodic  rent.  A  tenancy  from  year  to  year,  though  it  may  be 
created  by  express  language,  more  frequently  arises  upon  a 
letting  with  no  limitation  as  to  the  duration  of  the  tenancy,  that 
is,  a  mere  grant  of  permission  to  take  possession  followed  by 
the  payment  and  acceptance  of  a  yearly  rent.  What  would  other- 
wise be  a  tenancy  at  will  thus  takes  effect  as  a  tenancy  from 

Costrike  v.  Mason,  2  Keb.  543;   Pan-  Eliz.   775;    Lutterel  v.  Weston,  Cro. 

ton   V.   Isham,   3   Lev.   359.     On   the  Jac.   308;    Belasyse   v.   Burbridge,    1 

other  hand,    Chief   Justice   Holt,    in  Lutw.    74    (folio   213),   1  Ld.   Raym. 

a  number  of  decisions,  expressed  the  1^^;   Stanfiil  v.  Hickes,  1  Ld.  Raym. 

opinion    that    such    a    lease    was    a  280,  2  Salk.  413;  Denn  d.  Jacklin  v. 

demise   for   one  year  only   if   term-  Cartright,  4  East,  31  (dictum).     The 

inated  at  that  time  by  either  party,  cases  are  reviewed  and  discussed  at 

that  is,  that  it  was  an  ordinary  de-  length  in  1  Piatt,  Leases,  658.     And 

mise  from  year  to  year.     Stonfil  v.  see    the    references    in    Bac.    Abr., 

Hicks,  2  Salk.  413,  Holt,  414;  Leigh-  Leases    (L)    3. 

ton  V.  Theed,  ILd.  Raym.  707;  Dodv.  ^"4  Lesley  v.  Randolph,  4  Rawle 
Monger,  6  Mod.  215,  Holt,  416.  And  <Pa.)  123,  where  Kennedy,  J.,  ra- 
the same  opinion  is  apparently  ex-  views  the  authorities, 
pressed  by  Lord  Kenyon  in  Good-  '^''^  Doe  d.  Clarke  v.  Smaridge,  7 
right  V.  Richarason,  3  Term  R.  462.  Q-  B.  957;  Fox  v.  Nathans,  32  Conn. 
The  authorities,  other  than  those  348;  B^.c.  Abr.,  Leases  (L)  3. 
above  cited,  upholding  the  view  that  466  Doe  d.  Plumer  v.  Mainby,  10 
such  a  lease   creates   an   estate  for  Q.  B.  472. 

two   years    certain    and    then    from  46?  Walley    v.    Radcliff,    11   Wend. 

year  to  year,  are  Agard  v.  King,  Cro.  (N.  Y.)  22. 
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year  to  yonr  if  the  tenant  i»ays  a  yearly  rent,  the  theory  being 
tliat  such  a  payment  by  liiin  and  its  acceptance  by  the  owner 
sliows  an  int(>ntion  to  create  a  tenancy  of  the  latter  character.*"^ 
The  payment  of  rent  must,  in  order  to  give  rise  to  an  inference 
of  an  intention  to  create  a  tenancy  from  year  to  year,  be  "with 
reference  to  a  yearly  holding,"  as  it  is  expressed,  by  which  is 
meant  that  it  must  be  paid  as  rent  for  a  year  or  as  a  part  of 
rent  computed  by  the  year,  and  if  paid  not  with  reference  to  a 
yearly  holding,  or  to  a  holding  for  some  other  period,  the  ten- 
ancy is  at  will.'*°'* 

As  above  stated,  the  theory  of  the  creation  of  a  periodic  ten- 
ancy by  the  payment  and  receipt  of  rent  is  that  it  shows  an 
intention  to  create  such  a  tenancy.  But  it  is  evidence  merely 
of  intention,  and  though  stated  to  be  conclusive  in  that  regard 

•«««  Doe  d.  Martin  v.  Watts,  7  Term  arising.     Simmons  v.  Pope,  84  N.  Y. 

R.  85;  Chapman  v.  Towner,  6  Mees.  ft  Supp.  973. 

W.  100;  Arden  v.  Sullivan,  14  Q.  B.        469  Bray  thwaite    v.    Hitchcock,    10 

832;    Douglass   v.    Seiferd,   18   Misc.  Mees.  &  W.  494;  Richardson  v.  Lang- 

188,    41    N.    Y.   Supp.    289;    Judd    v.  ridge,  4  Taunt.  128,  Rich  v.  Bolton, 

Fairs,  53  Mich.   518,  19  N.  W.   266;  46  Vt.  84,  14  Am.  Rep.  615;   Sheldon 

Tiernan  v.  Johnson,  7  Mo.  43;    Les-  v.    Davey,    42    Vt.    637;    Johnson    v. 

ley  V.  Randolph,  4  Rpwle  (Pa.)  123;  Johnson,  13  R.  I.  467;  Lyons  v.  Phil- 

Hey  V.  McGrath,  81*  Pa.  310;  Woelp-  adelphia  &  R.  R.  Co.,  209  Pa.  550,  58 

per  V.  City  of  Philadelphia,  38  Pa.  Atl.  924.     So  it  was  held  that  there 

203;  Silsby  v.  Allen,  43  Vt.  172;  Rich  was  no  tenancy  from  year  to  year 

V.  Bolton,  46  Vt.  84,  14  Am.  Rep.  615;  when  the  tenant  merely  paid  a  cer- 

Arbenz  v.  Exley,  Watkins  &  Co.,  52  tain   amount  on  the  square   foot  of 

W.  Va.  476,  44  S.  E.  149,  61  L.  R.  A.  slate    extracted,    without    reference 

957;  Beloit  Second  Nat.  Bank  v.  0.  E.  to  a  year  or  any  other  period.     Shel- 

Merrill   Co.,   69  Wis.   501,   34   N.  W.  don  v.  Davey,  42  Vt.  637. 
514.  In   Amsden  v.   Floyd,  60  Vt.   386, 

So  a  tenancy  from  year  to  year  15  Atl.  332,  it  is  said  that  "it  Is 
may  be  created  by  an  occupancy  un-  clear  that  in  order  to  convert  a  ten- 
der an  agreement  for  a  lease,  ac-  ancy  at  will  into  one  from  year  to 
companied  by  payment  of  rent,  year  an  occupation  for  the  second 
Hamerton  v.  Stead,  3  Barn.  &  C.  478,  year  must  at  least  be  entered  upon." 
483;  Cox  v.  Bent,  5  Bing.  185;  Hunt-  No  authorities  are  cited  for  this 
ington  V.  Parkhurst,  87  Mich.  38,  49  statement,  and  though  it  accords 
N.  W.  597.  with     occasional     suggestions    made 

When,    after   a   surrender   by    the  with   reference   to   a  holding  under 

tenant,   the   landlord    collected   rent  a  lease  invalid  because  not  in  wrlt- 

from     the     subtenant     through     an-  ing   (post,  §  25  g  (1)    note  417),  It 

other    person,    a   new   tenancy  of   a  finds  no   support   in  the  authorities 

periodic  character  was  regarded  as  generally.     The  tenancy  in  this  par- 
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in  the  absence  of  evidence  to  the  contrary,^"^  the  tenancy  remains 

at  will  if  it  is  shown  that  the  parties  did  not  intend  thereby 

to  create  a  tenancy  from  year  to  year  or  other  periodic  hold- 

ing.^'^'i     Evidence  of  a  gross  disparity  between  the  rent  actually 

paid  and  the  annual  value  of  the  property  has  been  regarded 

as  sufficient  to  rebut  the  presumption  of  a  tenancy  from  year  to 
year>'^2 

In  order  that  the  existence  of  a  tenancy  from  year  to  year  or 
other  periodic  tenancy  be  inferred  from  the  payment  and  re- 
ceipt of  a  yearly  or  other  periodic  rent,  the  rent  need  not  be 
paid  in  money,  but  may  be  paid  in  services  or  supplies,^  ^^  and 
there  need  not  even  be  any  actual  payment  of  rent,  it  being  suffi- 
cient that  the  tenant  is  by  his  consent  charged  with  a  certain 
amount  as  being  a  portion  of  a  year's  rent.'*'^^ 

Attention  has  previously  been  called  to  decisions  that  a  formal 
demise  not  naming  the  duration  of  the  tenancy  creates  a  tenancy 
at  will,*'^^  and,  conceding  this  to  be  the  case,  a  holding  under 

ticular  case  would  seem  to  have  been  conversations    with    former    agents, 

from    month    to   month,    a   monthly  were    admissible    in    her    favor    to 

rent  having  been  paid.  show  that  the  tenancy  was  originally 

4T0  Bishop   v.   Howard,   2   Barn.    &  by    the    month,    and    so    continued. 

C.  100.     It  is  a  question  for  the  jury.  Schloss    v.    Huber,    21    Misc.    28,    46 

Finlay    v.    Bristol    &    E.    R.    Co.,    7  N.  Y.  Supp.  921.     And  to  show  that 

Exch.  409;   Jones  v.  Shears,  4  Adol.  the  tenant  did  not  hold  merely  from 

&  E.  832;  Johnson  v.  Foreman,  40  111.  month   to  month,  evidence  was  ad- 

App.  456;  Lyons  v.  Philadelphia  &  R;  mitted    in   his   behalf    to    the    effect 

R.  Co.,  209  Pa.  550,  58  Atl.  924.  that   the   landlord   required    him    to 

•i'l  Doe  d.  Dixie  v.  Davies,  7  Exch.  make  repairs  and  to  pay  taxes,  which 

89;   Doe  d.  Bastow  v.  Cox,  11  Q.  B.  it  was  not  the  duty  of  such  a  tenant 

122;  Doe  d.  Lord  v.  Crago,  6  C.  B.  90;  to  do.     Cohen  v.  Green,  21  Misc.  334, 

Prisley  v.  Presbyterian  Hospital,  70  47  N.   Y.   Supp.   136.     See,  however. 

Neb.  353,  97  N.  W.  475,  113  Am.  St.  POst,  notes  506,  507,  as  to  the  New 

Rep.    788;    Waring   v.    Louisville    &  York  decisions. 

N.  R.  Co.,  19  Fed.  863;    Johnson  v.  472  Roe  d.    Brune   v.   Prideaux,   10 

Foreman,   40    111.   App.    456;    Say  v.  East,  158;  Denn  d.  Brune  v.  Rawlins, 

Stoddard,   27   Ohio   St.   478.  10   East,   261;    Smith  v.  Widlake,   3 

In    New    York    it    was    held    that  C.  P.  Div.  10. 

■where    a    tenant    remained    in    pos-  ^ts  Doe  d.  Tucker  v.  Morse,  1  Barn, 

session    eleven    years,    paying    rent  &  Adol.  365;    Thomas  v.  Wright,   9 

monthly,   receipts  for  rent  given  to  Serg.   &  R.    (Pa.)    87. 

her  by  previous  owners  of  the  prem-  4^4  Cox  v.  Bent,  5  Bing.  185. 

Ises,  which  receipts  stated  that  she  475  See  ante,  §  13  a  (4). 
was  tenant  for   a  month  only,   and 
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Kuch  a  demise,  if  aceompanioil  liy  tlic  paym'^nt  of  annual  (or 
other  periodic)  rent,  would  become  a  tenancy  from  year  to  year 
(or  from  other  period  to  period). •*"«  But,  as  before  remarked, 
it  is  most  doubtful  whether  a  tenancy  at  will  is  properly  created 
by  such  a  demise  for  an  indefinite  time,  if  it  is  sufficient  in  point 
of  execution  to  convey  a  life  or  greater  estate,- and  the  same  may 
be  said  as  regards  the  inference  of  a  tenancy  from  year  to  year 
from  the  paj'ment  of  rent  in  such  a  case.'*'''^ 

The  most  frequent  case  of  a  tenancy  from  year  to  year  is  that 
of  a  holding  under  a  lease  which  fails  to  comply  with  the  statute 
of  frauds,  the  tenancy  at  will,  v/hich  would  otherwise  exist  in 
such  case,  becoming  a  tenancy  from  year  to  year  by  reason  of  the 
payment  of  an  annual  rent.^'^s  it  may  also  occur  when  one 
enters  and  pays  an  annual  rent  under  a  lease  which  is  invalid  on 
other  grounds.^'^'' 

In  Maine  and  Massachusetts,  by  the  construction  of  the  stat- 
utes there  in  force  providing  that  a  lease  not  in  writing  shall 
have  the  effect  of  a  lease  at  will  only,  a  tenancy  from  year  to 
year  or  other  periodic  tenancy  does  not  arise  from  the  payment 
and  acceptance  of  a  yearly  or  other  periodic  rent,  but  the  ten- 
ancy remains   one   at  will.^so     But   even  in  those  jurisdictions 

47oRi(igeley  v.  SLillwell,  25  Mo.  Grath,  81*  Pa.  310,  it  was  clearly  de- 
570;  Lesley  v.  Randolph,  4  Rawle  cided,  without  any  discussion  how- 
(Pa.)  123;  Garrett  v.  Clark,  5  Or.  ever,  that  a  sealed  lease  not  nam- 
464;  Holmes  v.  Wood,  88  Mich.  435,  ing  any  particular  period,  reserving 
50  N.  W.  323.  an  annual   rent,   created   a  tenancy 

477  See  Kusel  v.  Watson,  11  Ch.  from  year  to  year,  and  not  for  life. 
Div.  129;  Doe  d.  Warner  v.  Browne,  478  See  post,  §  25  g  (1). 
8  East,  165.  In  the  latter  case,  the  479  Lockwood  v.  Lockwood,  22 
lease  being  sr.fTicient  in  point  of  ex-  Conn.  425;  Tiernan  v.  Johnson,  7  Mo. 
ecution  to  convey  a  freehold  estate,  43;  Farley  v.  McKeegan,  48  Neb.  237, 
and  not  speciTying  any  estate,  but  67  N.  W.  161;  Kernochan  v.  Wilkens, 
stating  that  the  tenancy  should  not  3  App.  Div.  596,  38  N.  Y.  Supp.  236. 
be  terminated  so  long  as  the  lessee  48o  Ellis  v.  Paige,  18  Mass.  (1 
paid  rent,  it  was  apparently  regard-  Pick.)  43;  Davis  v.  Thompson,  13 
ed  as  creating  a  life  estate.  See,  Me.  209,  214;  Wheeler  v.  Wood,  25 
also,  Holmes  v.  Day,  8  Ir.  R.  C.  L.  Me.  287;  Withers  v.  Larrabee,  48  Me, 
235,  where  the  court  divided  equal-  570;  Thomas  v.  Sanforu  S.  S.  Co., 
ly  on  the  question  whether  a  life  71  Me.  548;  Sprague  v.  Quinn,  108 
estate  or  an  estate  from  year  to  Mass.  553;  Lyon  v.  Cunningham,  136 
year   was   created.     In    Hey   v.    Mc-    Mass.  532,  540.     See  post,  §  25  g  (1). 
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a  periodic  tenancy  may  be  created  by  express  provision  to  that 
effect.481 

(b)  From  reservation  of  periodic  rent.  The  reservation  of 
a  periodic  rent  may  be  as  effective  as  the  actual  payment  of 
such  a  rent  to  create  a  periodic  tenancy ,^^^2  though  ordinarily 
the  reservation  is  accompanied  by  one  or  more  payments.  The 
presumption  of  a  periodic  tenancy,  in  case  of  the  reservation 
of  a  periodic  rent,  may  be  rebutted  by  other  language  in  the 
instrument  of  demise  showing  a  contrary  intention, ^^^  and  such 
effect  has  been  given  to  a  provision  that  the  tenancy  should  con- 
tinue so  long  as  both  parties  agree  theieto.^^-*  Obviously,  the  res- 
ervation of  such  a  rent  has  no  effect  if  the  duration  of  the  ten- 
ancy is  validly  specified,  as  when  there  is  a  written  lease  for 
years. 

Occasionally  a  state  statute  provides  expressly  that  the  res- 
ervation of  a  periodic  rent  shall  create  a  periodic  tenancy.^^^ 

(c)  Not  from  general  letting  alone.  There  are  statements 
to  be  found  to  the  effect  that  a  general  holding,  that  is,  a  holding 
for  no  specified  time,  creates  a  tenancy  from  year  to  year  with- 

481  Dix  V.  Atkins,  130  Mass.  171.         was   in   effect   a    lease   at   a  yearly 

482  1    Piatt,    Leases,    653;    Roe    d.   rent  for  tbis  purpose. 

Bree  v.  Lees,  2  W.  Bl.  1173;  Richard-  483  008  d.  King  v.   Grafton,  18  Q. 

son  V.  Langridge,  4  Taunt.  128;  Doe  B,  496. 

d.  Hull  V.  Wood,  14  Mees.  &  W.  682;  484  Say   v.    Stoddard,    27    Ohio   St. 

Doe  d.  Patton  v.  Axley,  50  N.  C.   (5  478. 

Jones  Law)  440;  Williams  v.  Apoth-  4So  1   Kan.    Gen.   St.   1905,    §   4053, 

ecaries   Hall    Co.,    80   Conn.    503,    69  provides  that  when  rent  is  reserved, 

Atl.    12;    Hey    v.    McGrath,    81*    Pa.  payable      at      intervals      of      three 

310;  Second  Nat.  Bank  v.  0.  E.  Mer-  months  or  less,  the  tenant  shall  he 

rill  Co.,  69  Wis.  501,  34  N.  W.  514;  deemed  to  hold  from  one  period  to 

Ridgely    v.    Stillwell,    25    Mo.    570;  another    equal    to    the    interval    be- 

Jackson  v.  Bradt,  2  Caines   (N.  Y.)  tween  the   days  of  payment,  unless 

169;    Lesley   v.    Randolph,   4   Rawle  there    is    an    express    notice   to    the 

(Pa.)  123;  Rich  v.  Bolton,  46  Vt.  84,  contrary. 

14  Am.  Rep.  615.  But  in  Benfey  v.  Ball  Ann.  Codes  &  St.  Wash.  1897, 
Congdon,  40  Mich.  283,  it  is  said  §  4559,  provides  that  when  prem- 
that  a  lease  not  naming  a  term,  at  ises  are  rented  for  an  indefinite  time, 
a  stipulated  annual  rent,  makes  a  with  monthly  or  o+Iier  periodic  rent 
lease  for  no  more  than  one  year.  re'='erved,  the  tenancy  shall  be  con- 
In  Davis  V.  McKinnon,  31  U.  C.  strued  to  be  from  month  to  month 
Q.  B.  564,  it  was  held  that  a  lease  or  from  period  to  period.  But  sec- 
made  in  consideration  of  the  lessee's  tion  4568  purports  to  abolish  ten- 
agreement  to  pay  the  yearly  taxes  ancy  from  year  to  year  except  when 

L.  and  Ten.  9. 
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out  reference  to  whether  there  is  the  reservation  of  an  annual 
rent  or  whether  there  are  circumstances  to  show  a  tenancy  from 
year  to  year,  in  other  words,  that  tenancy  from  year  to  year  has 
entirely  superseded  tenancy  at  will.'»«'5  This  may  be  the  law 
in  some  few  jurisdictions,  but  ordinarily,  as  we  have  seen,  ten- 
ancies at  will  are  still  fully  recognized.^^^ 

The  view  above  referred  to,  that  a  tenancy  from  year  to  year 
arises  upon  a  general  letting  without  more,  seems  to  have  first 
obtained  currency  in  England  in  the  latter  half  of  the  eighteenth 
century,  when  the  general  doctrine  of  tenancies  from  year  to 
year  arising  otherwise  than  by  express  limitation  apparently  first 
originated.488  Blackstone,  however,  writing  in  1765,  says  merely 
that  "courts  of  law  have  of  late  years  learned  as  much  as  pos- 
sible airainst  construing  demises,  where  no  certain  term  is  men- 
tioned, to  be  tenancies  at  will;  but  have  rather  held  them  to  be 
tenancies   from  year   to   year   so   long  as   both  parties   please, 

created  by  express  -written  contract,  that  is  evidence  of  a  taking  for  a 
It  does  not  appear  what  class  of  ten-    year. 

ancy  would  be  created  by  a  lease  for  In  Leavitt  v.  Leavitt,  47  N.  H. 
an  indefinite  time,  reserving  a  yearly    329,  it  was  held  that  an  agreement 

for  a  holding  without  the  payment 

^^^  •  , ,       „    -cT-i      of  a  periodical  rent  created,  in  the 

486  Parker    v.    Constable.    3    WUs.    ^^^^.^^^^^^  ^^^^^  ^  ^^^^^^^  ..^^  ^.j, 

25;  Timmins  v.  Rowlinson,  3  Bur-  from  year  to  year."  and  not  a  "strict" 
row,  1609;  Jackson  v.  Bryan,  1  tenancy  at  will.  The  court,  how- 
Johns.  (N.  Y.)  322;  Phillips  v.  Cov-  ^^^^^  ^^^^^^  recognized  that  "strict" 
ert,  7  Johns.  (N.  Y.)  1;  Sullivan  v.  tenancie.-  at  will  still  exist.  It  does 
Enders.  33  Ky.  (3  Dana)  66;  Den  ^^^  clearly  appear  why  the  tenancy 
d.  McEowen  v.  Drake,  14  N.  J.  Law  j^  ^^^j^  ^^^^  ^^^  regarded  as  from 
(2  J.  S.  Green)  523;  Clark  v.  Smith,  ^^^^  ^^  ^^^^  j^  this  state,  under  a 
25  Pa.  137;  Larkin  v.  Avery,  23  gt^tute  providing  that  every  occu- 
Conn.  304  (semble).  pancy  creates  a  tenancy  at  will  un- 

48T  See  ante,   §  13.     And  see  Den  less  the  contrary  is  shown   (ante,  5 

d.    Stodraan   v.    ^Tclntosh,    27    N.   C.  13  a    (6)    ),  there  is  a  presumption 

(5  Ired.  Law)   571;  Williams  v.  De-  against  the  existence  of  a  tenancy 

riar,  SI  Mo.  13;  Johnson  v.  Johnson,  from  year  to  year  in  any  particular 

13  R.  I.  467;  Rich  v.  Bolton,  46  Vt.  case.     Currier   v.    Perley,    24    N.    H. 

84,  16  Am.  Rep.  615.  2193;  Hazeltine  v.  Colburn,  61  N.  H. 

In    Richardson    v.    Langridge,    4  466,  471. 

Taunt.   128,  it  is  said:    "Surely  the  '«^  Parker    v.    Con<=table.    3    Wils. 

distinction     has    been     a    thousand  25  n7G9);  Timmins  v.  Rowlins-on,  3 

times    taken.     A   mere    general    >.^-  Brrrow,    1603     (1765);     Clayton    v. 

ting    is    a    leU'ng    at    will.     If    the  Plnkey,  8  Term  R.  3   (1798).     See  2 

lessor  accepts  yearly  rent,     *     *     *  Preston,  Abstracts  of  Title,  25. 
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especially  where  an  annual  rent  is  reserved.  "^•''^  Some  thirty 
3^ears  later  it  was  said  by  a  judge  of  high  reputation  that  "so 
long  ago  as  the  time  of  the  year  books  it  was  held  that  a  general 
occupation  was  an  occupation  from  year  to  year,  and  that  the 
tenant  could  not  be  turned  out  of  possession  without  reasonable 
notice  to  quit,"'*^*'  and  a  statement  similar  in  effect  has  been 
made  by  other  distinguished  judges.-'^^  As  appears  from  what 
we  have  said  above,  tliis  dees  not  state  the  law  as  it  exists  at 
the  present  day,  a  general  occupation  in  itself  without  more  not 
giving  rise  to  a  tenarxy  from  year  to  year,  and  the  year  book 
case  cited  in  support  of  the  statement  seems  insufficient  to 
justify  the  view  that  such  was  the  law  at  the  time  referred  to.'*'^^ 
If  any  such  doctrine  was  recognized  in  the  time  of  the  year 
books,  it  is  most  singular  that  it  is  not  mentioned  by  Coke,  and 
that  there  is  no  reference  thereto  till  towards  the  end  of  the 
eighteenth  century,  that  is,  during  an  interval  of  over  two 
hundred  years.  It  was  fully  recognised,  as  before  stated,  that 
a  "general  letting,"  if  not  accompanied  by  formalities  sufficient 
to  create  a  freehold  estate,  created  a  tenancy  at  will,'*^^  and 
there  is  during  that  long  period  no  suggestion  that  a  tenancy 

489  2  Blackst.  Coram.  147.     To  the  other  passage  at  the  page  referred  to 

same  effect  see  Co.  Litt.  55  a,  Har-  (13    Hen.    8,    15    b)    on    which    the 

graves  note  (anno.  1785).  statement   of   Lord   Kenyon   can   be 

<9o  Lord  Kenyon  in  Doe  d.  MartiH  based.     The  printed  3'ear  book  shows 

V.  Watts,  7  Term  R.   85.     The  year  the    statement    to   have    been    made 

book  case  referred  to  is  stated  in  the  with  reference  to  a  lease  "for  years." 

note  to  the  report  to  be  13  Hen.  8,  This  is  probably  an  error  of  the  re- 

]^5  l3  porter  or   of  the  printer,  but  there 

491  Buller,  J.,  in  Right  v.  Darby,  is  nothing  to  suggest  that  the  state- 
1  Term  R.  163.  and  WHles,  J.,  in  ment  vvas  made  with  reference  to  a 
Jones  v.  Mills,  10  C.  B.  (N.  S.)  788.  "general"  letting.  It  is  said  by 
referring  to  the  same  case.  See  Lar-  Shelly,  J.,  in  the  same  case,  that  the 
kin  V.  Avery,  23  Conn.  304.  lease  there  in  question  "is  not  prop- 

492  In  2  Smith's  Leading  Cases  erly  a  lease  at  wilL  but  is  a  lease 
(11th  Ed  )  p  127,  notes  to  Clayton  for  a  year  at  will,  for  after  a  year. 
V.  Blakey  (8  Term  R.  3),  it  Is  said  to  wit,  at  the  end  of  a  year,  he  can 
that  the  passage  in  the  year  bcok  oust  him  if  he  wishes."  It  may  per- 
case  referred  to  is  the  following  haps  have  been  a  lease  for  a  year 
statement  by   Willoughby    (Wilby):  ^nd  then  from  year  to  year. 

"If  the  lessor  does  not  give  to  him  "^  Litt.   §   70;    Blamford  v.  Blam- 

notice  before  the  half  year,  he  will  ford,  3  Biilst.  98;  Com.  Dig.,  Estates 

justify    for    another    year,    and    so  (H.  1);   Bac.  Abr.,  Estates  (H  1). 
from   year   to   year."    There   is    no 
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at  will  so  created  dilTered  from  the  other  tenancies  at  will  in 
being  terminable  only  by  notice. 

There  are  perhaps  two  early  decisions  in  this  country  to  the 
effect  that  a  tenancy  at  will  may  by  mere  lapse  of  time  be  con- 
verted into  a  tenancy  from  year  to  year/^*  but  these  can  hardly 
be  regarded  as  authoritative  at  the  present  day,  and  they  are 
not  in  harmony  with  the  decisions  generally. 

In  Indiana  the  statute  expressly  provides  that  all  "general 
tenancies,"  w^here  occupancy  is  by  consent,  shall  be  deemed 
tenancies  from  year  to  year,  and  requires  an  express  provision 
to  create  a  tenancy  at  wilL^^^  a  Rhode  Island  statute,498  pro- 
viding that  "the  time  agreed  upon  in  a  definite  letting  shall  be 
the  time  of  the  termination  thereof  for  all  purposes;  and  if 
there  be  no  time  of  termination  agreed  upon,  it  shall  be  deemed 
a  letting  from  year  to  year,"  was  held  to  apply  only  when  there 
was  a  lease  which  was  definite  except  as  regards  duration,  and  not 
to  a  mere  permissive  occupation  without  any  agreement  as  to 
terms,  a  tenancy  at  will  arising  in  such  case.^^"^ 

c.  Quarterly,  monthly,  and  weekly  tenancies — (1)  Apart 
from  statute.  A  tenancy  analogous  to  that  from  year  to  year, 
and  differing  therefrom  merely  in  the  length  of  the  recurring 
periods  with  reference  to  which  it  is  measured,  and  consequently 
in  the  character  of  the  notice  necessary  to  terminate  it  may, 

494  In     Hanchett     v.     Whitney,     2  McOuat,  40  Ind.  521 ;  Swan  v.  Clark. 

Aiken  (Vt.)  240,  it  was  decided  thai  80  Ind.  57;  Rothschild  v.  Williamson, 

one  who  entered  into  possession   as  ^3  Ind.  387;    Coomler  v.  Hefner,  86 

tenant  at  will  and  remained  in  pos-  Ind.  108.    Under  the  statute,  in  the  ab- 

BeE?ion  for  five  years  became  tenant  sence  of  any  showing  of  an   agree- 

from  year  to  year,  and  could  not  be  ment  as  to  the  payment  of  rent  or 

ousted  without  notice  to  quit.    And  a  duration   of  the  term,   rent   is  pre- 

like  view  is  taken  by  two  judges  out  sumably  payable  only  at  the  end  of 

of  the  five  in  Jackson  v.  Bryan,  1  each  year.     Indianapolis,  D.  &  W.  R. 

Johns.  (N.  Y.)  322,  where  there  had  Co.    v.    First    Nat.    Bank,    134    Ind. 

been  a  pn-^session  for  twenty  years.  127.   33  N.  E.  679.     The  tenancy  is 

Den  d.  Mackey  v.  Mackey,  2   N.  J.  from    year    to    year,    although    the 

Law  (1  Penning.)  307,  is  5;ome*^imes  rent  is  reserved  at  a  fixed  rate  per 

cited  to  the  same  effect,  but  it  is  not  month.     Elliott  v.  Stone  City  Bank, 

in  point.  ^  ^^f^-  App.  155,  30  N.  E.  537;  Roths- 

4!>R  Burns'  Ann.  St.  1901.  §  7089.  child  v.  Williamson,  83  Ind.  387. 

By  "general  tenancies"  in  the  stat-  ■•»«  Gen.  Laws  1896,  c.  269,  §  6. 

nte  i.<^  meant  those  tenancies  vrhich  ""^  Johnson   v.    Johnson,   13   R.    I. 

are  for  an  indefinite  time.     Bright  v.  467. 
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as  before  stated,  be  created  either  expressly  or  as  a  result  of 
eonditious  similar  to  those  giving  rise  to  tenancy  from  year  to 
year.  That  is,  a  tenancy  from  quarter  to  quarter,  from  month 
to  month,  or  from  week  to  week,  or  indeed  from  any  period 
to  like  period,  is  created  prima  facie  by  the  reservation  or  pay- 
ment of  rent  with  reference  to  such  a  period,  when  no  period 
for  the  duration  of  the  tenancy  is  named.^^s 

The  mere  fact  that  rent  is  paid  under  a  tenancy  of  undefined 
duration  at  intervals  of  a  quarter  of  a  year,  of  a  month,  or  of 
a  week,  does  not  cause  a  tenancy  measured  by  corresponding 
periods  to  arise,  if  such  payments  are  merely  on  account  of  a 
yearly  rent,  that  is,  it  is  the  character  of  the  rent  rather  than 
the  time  of  payment  that  determines  the  character  of  the  periodic 
holding,  and  such  payments  of  aliquot  parts  of  an  annual  rent 
at  equal  intervals  during  the  year  will  raise  an  inference  of  a 
tenancy  from  year  to  year.^^^  But  where  there  is  no  evidence 
as  to  the  terms  of  the  letting,  it  would  seem  that  the  monthly 
payment  of  rent  should  show  a  letting  at  a  monthly  rent,  thereby 


498  Wilkinson  v.  Hall,  3  Bing.  N. 
C.  508;  Anderson  v.  Prindle,  23 
Wend.  (N.  Y.)  616;  Sebastian  v.  Hill, 
51  111.  App.  272;  Hollis  v.  Burns, 
100  Pa.  20G,  45  Am.  Rep.  379;  Doug- 
Ipss  V.  Ssiferd,  18  Misc.  188,  41  N.  Y. 
Supp.  289;  Finch  v.  Moore,  50  Minn. 
116,  52  N.  "W.  384;  Johnson  v.-  Al- 
bertson,  51  Minn.  333,  53  N.  W.  642; 
Steffens  v.  Earl,  40  N.  J.  Law,  123, 
29  Am.  Rep.  214;  Hoover  v.  Pacific 
Oil  Co.,  41  Mo.  App.  317;  Hnngerford 
V.  Wagoner,  5  App.  Div.  590,  36  N.  Y. 
Supp.  369;  Branton  v.  O'Briant,  93 
N.  C.  99;  B?nt  v.  Renken,  86  N.  Y. 
Supp.  110;  Klingenstein  v.  Goldwas- 
ser,  27  Misc.  536,  58  N.  Y.  Supp.  342. 
In  Minnesota  it  is  said  that  the 
payment  of  one  month's  rent  by  a 
tenant  "with  nothing  further  said 
nor  done,"  does  not  create  a  ten- 
ancy from  month  to  month,  but  a 
tenancy  for  a  month.  Alworth  v. 
Cordon,  81  Minn.  445,  84  N.  W.  454. 
This    is    not    in    accord    with    the 


rule  prevailing  in  most  jurisdictions, 
nor  perhaps  with  the  cases  of  Finch 
T.  Moore,  50  Minn.  16,  52  N.  W.  384, 
and  Johnson  v.  Albertson,  51  Minn. 
333,  53  N.  W.  642. 

409RIdgeley  v.  Stillwell,  25  Mo. 
570;  Douglass  v.  Seiferd,  18  Misc. 
188,  41  N.  Y.  Supp.  289;  Patton  v. 
Axley,  50  N.  C.  (5  Jones  Law)  440; 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 
123;  Hey  v.  McGrath,  81  *Pa.  310; 
McICiimey  v.  Peck,  28  111.  174  (sem- 
ble) ;  King  v.  Eversfield  [1897]  2  Q. 
B.  475. 

In  Schloss  V.  Huber,  21  Misc.  28, 
46  N.  Y.  Supp.  921,  it  was  decided 
that  the  fact  that  receipts  for  rent, 
paid  monthly,  stated  that  the  letting 
was  by  the  month,  is  sufficient  evi- 
dence to  sustain  a  finding  to  the 
effect  that  such  a  holding  had  contin- 
ued, in  the  absence  of  contrary  evi- 
dence, though  later  receipt^  omitted 
this  statement. 
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creating  a  tenancy  from  month  to  month  rather  than  one  from 
year  to  year.^'^'^ 

A  tenancy  from  month  to  month  does  not  become  one  from 
year  to  year  because  the  tenant  remains  in  possession  for  ono 
or  more  years,^"^  and  the  fact  that  for  the  convenience  of  a 
tenant  from  month  to  month  the  landlord  accepts  rent  quarterly 
in  advance  docs  not  in  itself  change  the  tenancy  into  one  from 
quarter  to  quarter  terminable  only  at  the  end  of  a  quarter.'^"^ 

There  are  occasional  decisions  to  the  effect  that  if  one  enters 
during  a  calendar  perif  d,  a  month  or  a  quarter  for  instance,  and 
pays  rent  proportioned  to  the  iiiterval  between  the  day  of  entry 
and  the  end  of  the  period,  and  thereafter  pays  rent  for  each 
period,  his  tenancy  will,  for  the  purpose  of  ascertaining  the  time 
for  termination  by  notice,  be  re^^arded  as  commencing  at  the 
commencement  of  such  period.'^'^^ 

The  law  in  New  York  state  in  reference  to  tenancies  from 
month  to  month  is  in  considerable  confusion.  The  view  which 
prevails  in  other  jurisdictions,  that  a  tenancy  from  month  to 
month  is  prima  facie  created  by  a  letting  at  a  mcnthly  rent  for 
no  definite  period,"^"^  and  that  it  can  be  terminated  only  by  a 
month's  noticej'^os  jg  supported  by  a  number  of  cases.^o^     There 

500  See  Anderson  v.  Prindle,  23  Jones  Law)  430;  Hollis  v.  Burns, 
Wend.  (N.  Y.)  616;  Decker  v.  Harts-  100  Pa.  206,  45  Am.  Rep.  379. 
home,  65  N.  J.  Law,  87,  46  Atl.  755;  502  London  &  San  Francisco  Bank 
Stoffens  V.  Earle,  40  N.  J.  Law,  128,  v.  Curtis,  27  Wash.  656,  68  Pac  329. 
137  29  Am.  Rep.  214;  Finch  v.  503  Doe  d.  TTolcomb  v.  Johnson,  6 
Moore,  50  Minn.  116,  52  N.  W.  384;  Esp.  10;  Doe  d.  Savage  v.  Stapleton, 
Johnson  v.  Albertson,  51  Minn.  333,  3  Car.  &  P.  275;  Ver  Steeg  v.  Becker 
53  N.  W.  642;  Edraundson  v.  Pre-  Moore  Paint  Co.,  106  Mo.  App,  257, 
ville,  12  Colo.  App.  73.  54  Pac.  394.   80  S.  W.  346. 

But  in  Ridgeley  v.  Stillwell,  25  Mo.       co4  See  ante,  at  note  498. 
570,    a  contrary  view   is   apparently       50!5  See  post,  §  106  c. 
adopted,  and  Waters  v.  Williamson,       soo  Anderson  v.  Prindle,  23  Wend. 

59  N.  J.  Law,  337,  36  Atl.  665,  seems  (N.  Y.)    619;    People  v.  Darling,  47 

not  to  be  in  accord  with  the  above  N.  Y.  666;   Gefger  v.  Braun,  6  Daly 

New  Jersey  decisions  in  this  respect.  (N.   Y.)    506;    Wilson    v.   Taylor,    8 

In  Morris  v.  Niles,  12  Aub.  Pr.  (N.  Daly   (N.  Y.)   256;   Hoffman  v.  Van 

Y.)   103,  and  in  Patton  v.  Axley,  50  Allen,  3  Misc.  99,  22  N.  Y.  Supp.  369; 

N.  C.    (5  Jones  Law)    440,  it  is  de-  Klingennteln  v.  GoldwaoSer,  27  Misc. 

elded   that    payment   of   a   quarter's  536,  .'8  N.  Y.  Supp.  342;  Hungorford 

rent  is  evidence  of  a  tenancy  from  v.  Wagoner.  5  App.  Div.   590,  39  N. 

year  to  year.  Y.  Supp.  369;   Rybirki  v.  Kalish,  58 

501  Jones   V.    Willis,    53    N.    C.    (8  Misc.  219,  108  N.  Y.  Supp.  1001. 
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are    other    cases,    however,    which    appear    irreconcilable    with 
these.507 

(2)  Under  statutes.  In  some  states  there  are  statutory  pro- 
visions to  the  effect  that  under  certain  circumstances  named  a 
tenancy  from  month  to  month  shall  he  regarded  as  arising,^''^ 
while  in  at  least  two  states  there  are  provisions  changing  the 
common-law  rule  by  which  such  a  tenancy  may  arise  as  a  result 

607  In  People  v.  Goelet,  14  Abb.  Pr.        In  Ludington  v.  Garlock,  29  N.  Y. 
(N.  S.)  130,  64  Barb.  (N.  Y.)  476,  it    St.  Rep.  607,  9  N.  Y.  Supp.  24,  it  was 
was  decided  tliat  a  renting  of  prem-    thought  that,  in  view  of  the  fact  that 
ises  "by  the  month,  and  from  month    the   monthly   rent    was   paid    in    ad- 
to  month,"  created  a   tenancy  that,    vance,  so  that  the  landlord  was  there- 
"to  be  continued,   must  be  renewed    by    protected,    and    that    the   tenant 
monthly,"    and    did    not    require    a   said  that  he  could  not  move  till  he 
month's  notice  to  terminate  it.     The   got    another    house,    an    agreement 
court  speaks  of  this,  nevertheless,  as    might   be    implied    that   the   tenant 
a  tenancy  "from  month  to  month."    might  move  without  giving  any  prev- 
In  most  jurisdictions  such  a  letting    ious  notice,  and  that  at  most  a  reas- 
would    be    construed    as    a    tenancy    enable  notice  could  be  required,  and 
from  month  to  month,  which  would    that  what  was  such  a  notice  was  a 
continue   till   terminated   by   notice,    question  of  fact.     This  case,  so  far 
presumably  of  a  month.     In  Gibbons   as  it  calls  for  a  "reasonable"  notice, 
V.  Dayton,   4  Hun    (N.  Y.)    453,  the    is  approved  in  Thompson  v.  Chick, 
court  says  of  a  letting  for  one  month    92  Hun,  510,  72  N.  Y.  St.  Rep.  212. 
only,  to  expire  on  the  first  day  of  the   37  N.  Y.  Supp.  59.     It  has  also  been 
following    month,    that    "it    is    verj   decided  in  that  state  that  where  the 
clear    that    the    tenancy    was    from    tenant   paid  one  year's   rent  in  ad- 
month  to  month,"  and  that  "neither   vance,  and  at  a  subsequent  time  paid 
party  was  bound  to  give  any  notice  to   six  month's  rent  in  advance,  though 
terminate  the  tenancy  at  the  expira-    the    rent    was    fixed    at    a    certain 
tion  of  any  month."    That  no  notice   amount  per  month,  the  holding  was 
was  necessary  to  terminate  such  a   not  a  "monthly,"  but  a  "yearly,"  one. 
tenancy  at  the  end  of  the  first  month    Douglass   v.    Seiferd,    IS    Misc.    188, 
is  evident,  and  the  tenancy  created    41   N.   Y.   Supp.   289.     See,   also,   for 
by    holding    over    this    fir?t    month    New  York  decisions,  ante  note  442, 
would  possibly  be  terminable  at  the    and  post,  notes  516,  517.     The  notice 
end    of    any    month    without    notice    necessary    to    terminate    a    tenancy 
(see  post,  §  210  b,  note  96),  but  to   from    month    to    month    is    now,    it 
call  such  a  tenancy  for  a  term  of  one    seems,    fixed    by    statute,    in    New 
month    a    tenancy   "from    month   to  York.     See  post,  §  196  c. 
month"  is  a  clear  misnomer.     As  a       sos  Mo.  Rev.  St.  1899,  §  4110,  pro- 
matter  of  fact,    in   this  case,   there    vides  that  all  contracts  for  leasing 
seems  to  have  been  a  new  demise  at    stores,  shops,  houses,  tenements,  or 
the  beginning  of  each  month  by  the    other  buildings  in  cities  and  towns, 
form  of  the  receipt  for  rent  in  ad-    not  in  writing,  shall  be  taken  to  be 
vance  given  and  accepted.  tenancies    from    month    to    month. 
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of  the  reservation  or  payment  of  a  monthly  rcnt.'^'^'"     In  Maine 
and  Massachusetts,  it  -would  seem,  a  tenancy  from  quarter  to 

This  statute  was  held  to  apply  to  the  Real  Estate  Co.  v.  Roger  Williams 
lease  of  a  park  of  nine  acres  on  which  Silver  Co.,  25  R.  I.  483,  56  Ail.  68C,  a 
•were  huildings  used  for  saloons,  res-  corporation  tenant  for  a  year,  holding 
taurants,  booths  and  dance  halls  over  at  a  certain  monthly  rent,  sold 
(Withnell  v.  Petzold,  104  Mo.  409,  16  Its  personal  property  to  another,  who 
S.  W.  205),  and  also  to  a  lease  of  took  possession  oi;  the  premises  and 
vacant  ground  for  the  erection  of  a  paid  the  same  rent  monthly  on  de- 
real  estate  office.  Edmonston  v.  mand  of  the  landlord,  and  it  was 
Webb,  119  Mo.  App.  679,  94  S.  W.  314.  held  that,  not  being  shown  to  be  an 
It  does  not  apply  in  the  case  of  a  assignee  of  the  former  tenant's  lease, 
lease  of  land  in  a  city  for  agricultural  he  held  as  a  tenant  from  month  to 
purposes,  though  it  coniains  a  dwel-  month  under  this  statute.  The  opin- 
ling  house,  stable  and  out  houses,  ion  ignores  the  fact  that  the  original 
Kroeger  v.  Bohrer,  116  Mo.  App.  lease  for  a  j'ear  had  expired  long  be- 
208  91  S.  W.  159.  Whether  the  fore  any  change  of  possession  occur- 
lessee  had  taken  possession  so  as  red.  It  appears  to  have  been  a  simple 
to  be  within  the  operation  of  the  case  of  one  in  permissive  possession 
statute  was  held  to  be  for  the  jury,  paying  a  monthly  rent,  thereby  o&- 
where  his  servants  had  made  altera-  coming  a  tenant  from  month  to 
tions  and  had  cleared  the  premises,  month,  and  it  does  not  seem  that  the 
and  his  name  had  been  placed  on  the  fact  that  he  originally  obtained  pos- 
building,  but  he  had  not  moved  in.  session  from  a  former  tenant  could 
Pacific  Exp.  Co.  v.  Tyler  OfBce  Fix-  have  affected  the  character  of  his 
ture  Co.,  72  Mo.  App.  151.  One  who  tenancy.  In  J.  B.  Barnaby  Co.  v 
took  possession  under  a  deed  of  trust  Johnston,  28  R.  I.  105,  65  Atl.  613,  it 
from  the  lessee,  and  orally  promised  is  decided  that  a  statement  by  the 
the  lessor  to  pay  the  rent  so  long  as  lessor,  on  making  that  lease,  that 
he  remained  in  possession,  was  held  the  lessee  could  stay  until  the  lessor 
to  be  within  the  statute.  Koken  wanted  the  premises,  is  not  a  "ref- 
Iron  Works  v.  Kinealy,  86  Mo.  App.  erence  to  time,"  such  as  to  prevent 
199.  And  likewise  where  it  was  verb-  the  application  of  the  statute, 
ally  agreed  between  the  parties  to  a  In  Washington,  also,  the  statute 
written  lease  that  the  lessee  should  (Ball.  Ann.  Codes  &  St.  §  4569)  pro- 
retain  possession  two  weeks  after  the  vi<ies  that  a  tenancy  for  an  indefi- 
termination  thereof.  Smith  v.  nite  time,  with  monthly  rcnL  reserv- 
Smith.  62  Mo.  App.  59G.  ed.  is  a  tenancy  from  mcnth  to 
In  Rhode  Island  it  is  provided  month.  See  Schreiner  v.  Stanton, 
(Gen.  Laws  1896,  c.  269,  §  6)  that  in  26  Wash.  563.  67  Pac.  219. 
case  of  a  letting  at  a  certain  rate  per  son  in  Connecticut  the  statute  (G«n. 
month,  without  any  other  reference  St.  1902,  §  4043)  provides  that  "parol 
a,s  to  time,  the  letting  shall  be  leases  of  lands  or  tenements  re- 
deemed from  month  to  month.  T>ie  serving  a  montlilv  rent,  and  in  which 
rule  would  be  the  same  apart  from  tho  time  of  their  termination  is  not 
statute,    it    seems.     In    Washington  agreed  upon,  shall  be   construed  to 
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quarter,  from  mouth  to  month,  or  from  week  to  week,  can  exist 
only  wheu  it  is  expressly  so  provided. ^i*^ 

The  question  whether  a  statute  of  the  character  before  re- 
ferred to,'''^^  by  which  a  certain  day  in  the  year  is  named  as  the 
day  for  the  termination  of  any  tenancy  the  duration  of  which 
is  not  named  in  the  lease,  has  any  application  to  a  tenancy  under 
which  a  monthly  rent  is  reserved  or  paid,  so  as  to  change  tho 
common-law  rule  by  which  such  a  tenancy  is  one  from  month  to 
month,  is  one  on  which  the  decisions  are  somcAvhat  at  variance. 
In  Georgia  it  has  been  decided  that  the  statute  ^^^  declaring  that, 
where  no  time  is  specified  for  the  termination  of  the  tenancy, 
it  shall  be  regarded  as  extending  to  the  end  of  the  calendar  year, 
applies  to  the  case  of  a  lease  at  so  much  per  month  so  as  to  end 
it  at  the  end  of  the  year,  even  without  notice  such  as  would 
ordinarilj^  be  necessary  to  terminate  a  leasing  from  montli  to 
month.  On  the  other  hand,  the  statute  of  New  Jersey ,^^^  pro- 
viding that,  where  no  term  is  agreed  upon  and  the  rent  is 
payable  monthly,  it  shall  be  unlawful  to  displace  the  tenant  so 
long  as  he  pays  the  rent  before  the  first  day  of  April,  wntbout 
giving  three  months'  notice  to  quit,  was  held  not  to  apply  where 

be  leases  for  one  month  only."    At  fact,   merely  until  the  execution  of 
common  law  such  a  lease  would  be  the  lease,  v/hich  would  supersede  the 
from  month  to  month.     This  statute,  agreement.     See     post,     §     65.     The 
it  was  held,  did  not  apply  when  one  statement  that  there  was  an  "agreed 
entered  under  an  oral  agreement  for  time  of  termination"  is  hardly  recon- 
the   making    of   a  lease    for  several  cilahle  wifi   Ihe  statement  that  the 
years,  since  in  such  case  there  was  tenancy  v:. :  one  at  will,  becoming  a 
an  "agreed  time  of  termination,"  and  tenancy  from  year  to  year.     A  ten 
the  tenancy  was  one  at  will,  which  ancy  having  an  agreed  time  of  term- 
"by  implication  is  held  to  be  a  ten-  ination  is  a  tenancy  for  years, 
ancy  from  year  to  year."     Corbett  v.  In    Indiana,    by    the    construction 
Cochrane,  67  Conn.  570,  35  Ati.  509.  placed  on  the  statute  of  that  state, 
In    view    of    the    reservation    of    a  the   tenancy   is    from   year   to   year, 
monthly  rent,  such  a  tenancy  would,  though  rent  is  reserved  at  a  monthly 
in  most  jurisdictions,  have  been  re-  rate.     Elliott    v.    Stone    City    Bank, 
garded  as  a  tenancy  from  month  to  4  Ind.  App.  155,  30  N.  E.  537;  Roths- 
month,  and  not  a  tenancy  from  year  child    v.    Williamson,    83    Ind.    387. 
to    year.     Furthermore,    it    is    most  See  ante,  note  495. 
questionable  whether  a  holding  un-  510  See  ante,  at  notes  480,  481. 
der  a  mere  executory  agreement  to  sii  See  ante,  12  c  (3)    (c). 
make   a  lease  for  a   certain    period  512  Code  1895,  §   3182. 
should  be  regarded  a  a  holding  for  513  2  N.  J.  Gen.  St.  p.  1924, 
an    ascertained    period,    it   being   in 
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there  was  a  letting  for  the  "term  of  one  month  and  month 
to  month  thereafter"  from  a  day  named.^^i^  The  New  York 
statute,'^' '•  providing  that  an  agreement  for  the  occupation  of 
real  property  in  the  city  of  New  York,  which  shall  not  particu- 
larly specify  the  duration  of  the  occupation,  shall  be  deemed 
to  continue  until  the  first  day  of  I^.Iay,  has  in  some  cases,  appar- 
ently, been  regarded  as  inapplicable  to  a  tenancy  from  month 
to  month.-"' i«  But  in  others  a  different  view  has  been  asserted.^ ^^ 
In  several  of  the  Western  states  a  statutory  provision  is 
found,^!'^  authorizing  the  landlord,  in  the  case  of  a  tenancy  from 
month  to  month,  to  change  the  terms  of  the  tenancy  by  merely 
serving  on  the  tenant,  fifteen  days  before  the  end  of  anj--  month, 
a  notice  to  that  effect,  to  take  effect  at  the  end  of  the  month. 
Such  a  provision  does  not  empower  the  landlord  by  notice  to 
change  the  tenancy  into  one  for  a  year.^^^ 

51 1  Finkelstein  v.  Herson,  55  N.  J.  ute,    though    a    monthly    rent    was 
Law,  217,  26  Atl.  688.  agreed  on,  since  there  was  no  dura- 
sis  Real  Prop.  Law  1896,  §  202.  tion  fixed  for  the  letting.     In  Cohen 

516  It  has  been  held  that  this  stat-  v.  Green,  21  Misc.  334,  47  N.  Y.  Supp. 
ute  does  not  apply  where  the  tenant  136,  it  is  said  that  the  fact  that  the 
enters  without  any  agreement  as  to  rent  is  payable  monthly  does  not 
terms  and  pays  rent  monthly,  this  conclusively  show  that  the  tenancy 
"reating  a  tenancy  from  month  to  is  from  month  to  month,  in  view  of 
month.  Wilson  v.  Taylor,  8  Daly  the  statute,  but  that  it  is  a  question 
(N.  Y.)  253.  And  the  same  view  was  of  fact  whether  it  is  such  a  tenancy, 
taken  where  the  lease  was  void,  un-  To  apparently  the  same  effect  is  Bern- 
der  the  statute  of  frauds,  as  regards  stein  v.  Lightstone,  36  Misc.  193,  V3 
the  duration  of  the  tenancy,  but  a  N.  Y.  Supp.  151.  Douglass  v.  Ve.i- 
monthly  rent  was  reserved  which  the  ferd,  18  Misc.  188,  41  N.  Y.  Supp. 
lessee  paid.  Gilfoyle  v.  Cahill,  18  289,  seems  to  be  to  the  effect  that  a 
Misc.  68,  41  N.  Y.  Supp.  29,  and  so  "monthly"  holding  is  within  the 
where  the  leasing  was  expressly  "by  statute  and  that  an  indefinite  holdi'ig 
the  month,"  Olson  v.  Schevlovitz,  91  at  a  yearly  rent  is  not  within  the 
App.  Div.  405,  86  N.  Y.  Supp.  834.  In  statute.  This  does  not,  however, 
Vernon  v.  Gilbert,  SO  Misc.  112,  61  clearly  appear.  See,  also,  ante,  notes 
N.  Y.  Supp.  896,  it  was  held  fhat  a  506.  .'507. 

memorandum  for  a  "m.onthly"  lease  •''•isCal.    Civ.    Code.    §    827;    Idaho 

from  a  certain  date  created  a  "ten-  Civ.  Code.  §  2384;   Mont.  Civ.  Code, 

ancv  by  the  month,"  and   therefore,  §    1279;    Nev.    Comp.    Laws    1900,    § 

as  being  "for  a  definite  term,"  it  was  3827.     See    Dawson   v.    Cerf.    4    Cal. 

not  within  the  statute.  App.   272,   87   Pac.    559;    Vatuone   v. 

517  In  Spies  v.  Voss.  30  N.  Y.  St.  Cannobio,  4  Cal.  App.  422,  88  Pac. 
Rep.  548,  9  N.  Y.  Supp.  532,  the  hold-  374. 

ing  was  regarded  as  within  the  stat-       cio  Hurd   v.   Whitsctt,   4   Colo.   77, 
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d.  Transfer  of  interest.  A  tenancy  from  year  to  year, 
though  resembling  in  some  degree  a  tenancy  at  will,  in  that  the 
continuance  of  the  holding  beyond  the  end  of  any  year  is  de- 
pendent on  the  will  of  the  parties,  nevertheless  resembles  a 
tenancy  for  years  rather  than  a  tenancy  at  will,  in  that  it  is  a 
tenancy  for  one  year  at  least.  Accordingly,  the  interest  of  either 
the  landlord  ^^^^  or  of  the  tenant  ^^^^  may  be  assigned  without 
affecting  the  existence  of  the  tenancy,  and  on  the  death  of  the 
tenant  his  interest  passes  to  his  personal  representative.^-^  Nor 
does  the  death  of  the  landlord  terminate  the  tenancy. -^22 

Though  a  tenant  from  year  to  year  has  originally  a  certain 
term  of  one  year  only,  the  possibility  of  its  indefinite  extension 
has  been  held  to  give  him  a  reversion  in  case  he  makes  a  lease 
for  several  years,  and  one  holding  under  such  a  sublease  is,  it 
seems,  to  be  regarded  as  a  tenant  for  years,  subject  only  to  the 
possible  ending  of  his  term  by  the  termination  of  his  lessor's 
tenancy  from  year  to  year.^23.  524  j^j^^  go  a  tenant  from  year  to 
year  may  make  a  lease  from  year  to  year,  he  having  thereafter 
an  estate  from  year  to  year  in  reversion.^^s 

e.  Mode  of  termination.  While  the  nature  of  a  periodic 
tenancy  is  ordinarily  such  that  it  can  be  terminated  only  at  the  end 
of  one  of  the  periods,^26  n  jg  possible,  it  seems,  expressly  to  provide 

where  the  purpose  of  such  a  statute  Aikin,  11  N.  Y.  (1  Kern.)  494;  Kitch- 

is  considered.  en   v.    Pridgen,    48    N.   C.    (3    Jones 

519a  Macdonough    v.    Starbird,    105  Law)    49,  64  Am.  Dec.  593.     But  in 

Cal.  15,  38  Pac.  510;   Swope  v.  Hop-  Cody    v.   Qiiarterman,   12   Ga.      SS6; 

kins,  119  Ind.  125,  21  N.  E.  462.     In  Decker  v.  Hartshorne,  65  N.  J.  Law, 

Hemphill  v.   Giles,   66  N.   C.   512,  it  87,  46  Atl.  775,  it  was  held,  without 

seems  to  be  held  that  a  tenant  from  any   citation   of  authority,    that  the 

year  to  year,  attorning  to  and  holding  death  of  a  tenant  from  year  to  year 

under  the  assignee  of  the  lessor,   is  terminated   the   tenancy   at   the  end 

merely  a  tenant  at  will  to  the  latter,  of  the  current  year. 

520  Pleasant  v.  Benson,  14  East,  522  Cattley  v.  Arnold,  1  Johns.  &  H. 
234;  Braythwayte  v.  Hitchcock,  10  651;  Maddon  d.  Baker  v.  White,  2 
Mees.  &  W.  494;  Cody  v.  Quarterman,  Term  R.  159;  Botheroyd  v.  Woolley, 
12    Ga.    386     (semble)  ;    Jackson    v.  5  Tyrw.   522. 

Hughes,  1  Blackf.  (Tnd.)  421;  Austin  523,  524  Oxley  v.  James,  13  Mees.  & 

V.  Thomson,  45  N.  H.  113.  W.   209. 

521  Doe  d.  Shore  v.  Porter,  3  Term.  525  Curtis  v.  Wheeler,  Moody  &  M. 
R.  13;  Doe  d.  Hull  v.  Wood,  14  Mees.  493;  Pike  v.  Eyre,  9  Barn.  &  C.  909. 
&  W.  682;  Mackay  v.  Mackreth,  4  526  Lockwood  v.  Lockwood,  22 
Doug.  213;  In  re  Ring's  Estate.  132  Conn.  425;  Gunn  v.  Sinclair,  52  Mo. 
Iowa,  216,  109  N.  W.  710;  Pugsley  v.  327;    Usher  v.    Moss,   50    Miss.  208; 
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for  its  termination  at  some  otlicr  tirae,-''^"  and  it  lias  even  been 
decided  that  a  tenancy  from  year  to  year  may  l)e  made  termin- 
able at  the  will  of  the  landlord/»28  in  one  jurisdiction  the  rule 
has  been  adopted  that  a  tenancy  from  year  to  year  is  termin- 
able, not  at  the  end  of  one  of  the  periods  by  -which  it  is 
measured,  but  only  at  the  end  of  a  calendar  year.^^o  jn  an- 
other the  statute  provides  that  a  tenancy  from  year  to  year 
shall  terminate  at  the  end  of  each     year  without  notice.^^^ 

The  ordinary  mode  in  which  such  a  tenancy  comes  to  an  end 
is  by  reason  of  a  notice  given  by  one  party  to  the  other  to  the 
effect  that  he  desires  to  terminate  the  tenancy.  The  essentials 
of  such  a  notice  will  be  elsewhere  considered. •'•^^ 

The  tenancy  is  terminated  without  notice  by  the  expiration  of 
the  estate  of  the  person  who  created  the  tenancy,  so  far  as  the 
person  subsequently  entitled  is  concerned,  as  where  a  life  tenant 
after  demising  from  year  to  year  dies.-''-^^  n  ^lay  also  be  term- 
inated by  the  making  of  another  demise  between  the  same  parties 
to  terminate  at  a  fixed  term,  that  is,  a  lease  for  years,533  this 
effecting  a  surrender  of  the  periodic  tenancy .^^-^  Or  it. may  be 
terminated  by  in  express  surrender.^*'*^  Likewise  it  may  be 
terminated  upoi'  the  happening  of  a  particular  contingency  by 
reason  of  a  special  limitation.^^e  The  tenancy  is  not  terminated 
by  the  death  of  either  party,^"'"  nor  by  his  insanity .^^^^ 

Brown  v.  Vanhorn,  1  Bin.  (Pa.)  334;  longer  until  a  specified  period.     This 

Lesley  v.   Randolph,  4   Rawle   (Pa.)  seems  to  make   every   tenancy  from 

123;    Barlow  v.  Wainwright,  22  Vt  year  to  year  a  tenancy  for  years,  that 

88,  52  Am.  Dec.  79.  is,  for  one  year,  which  expires  unless 

52-  Bridges  v.  Potts,  17   C.  B.   (N.  renewed. 

S.)  314;  Soames  v.  Nicholson  [1002]  53i  See   post,  chapter  XX. 

1  K.  B.  157;  Doe  d.  King  v.  Grafton,  532  Doe  d.  Thomas  v.  Roberts,  16 

18    Q.    B.    496;    King    v.    Eversfield  Mees  &  W.  778. 

[1897]  2  Q.  B.  475.     Compare  Lewis  ssa  Den  d.  Williams  v.  Bennett,  26 

V.  Baker  [1906]  2KB.  599.  N.  C.  (4  Ired.  Law)  122. 

528  In  re  Threlfall.  16  Ch.  Div.  274.  sni  See  post,  §  190  b. 

529  Floyd  v.  Floyd,  4  Rich.  Law  •'•^■'  Doe  d.  Watt  v.  Stagg,  5  Bing. 
(S.  C.)  23;  Wilson  v.  Rodeman,  30  N.  C.  564;  Harding  v.  Crethorn,  1 
S.  C.  210.  ^sp.  57;  Currier  v.  Perley,  24  N.  H. 

630  Ariz.  Rev.  St.  1901.  §  2694,  pro-  219. 

vides  that  a   tenancy   from    year  to  •"•'  Clark  v.  Rhoads,  79  Tnd.  342. 

year  shall  terminate  at  the  end  of  537  See  ante,  notes  521,  522. 

each  year,  unless  written  permission  s.iTa  McFall  v.  McFall,  35  S.  C.  559. 

be  given  for   the  tenant  to  remain  14  S.  E.  985,  where  the  conclusion  of 
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It  does  not  clearly  appear,  so  far  as  the  writer  has  observed, 
whether,  in  jurisdictions  Avhere  a  periodic  tenancy  is  still  re- 
garded as  one  form  of  tenancy  at  will,  the  tenancy  would  be 
terminated  by  operation  of  law  in  the  same  manner  as  an  ord- 
inary tenancy  at  will,  as,  for  instance,  upon  a  transfer  by  the 
OAvner  of  the  land  or  by  the  tenant,  or  upon  the  death  of  either.^^^ 

§  15.     Tenancy  at  sufferance. 

a.  The  common-law  conception.  The  expression  "tenant  at 
(or  by)  sufferance"  is  quite  frequently  used,  sometimes,  it  is  sub- 
mitted, under  a  misconception  as  to  its  proper  significance.  The 
use  of  this,  as  of  any  common-law  expression,  in  other  than  its 
common-law  sense,  can  result  only  in  perplexity  and  confusion, 
and  it  seems  desirable  to  consider  at  length  the  conception  of  a 
tenant  at  sufferance  as  it  presented  itself  to  the  builders  of  the 
common  law. 

The  only  statement  of  the  nature  of  a  tenancy  at  sufferanc;* 
which  is  in  any  way  adequate,  to  be  found  either  in  the  older 
or  the  later  books,  is  that  of  Coke,^^^  and  what  has  been  said 
since  his  day  in  reference  thereto,  so  far  as  it  can  be  said  to 
be  based  on  any  authority  whatever,  is  based  directly  or  in- 
directly on  his  statement.^'**^     This  we  will  accordingly  insert  at 

the  lower  court  that  "the  fact  that  determines  his  estate  by  voluntary 
the  lessor  had  become  non  compos  waste.  Citing  Phillips  v.  Covert,  7 
mentis,  without  a  proceeding  to  have  Johns.  (N.  Y.)  1,  where  it  was  de- 
the  fact  declared,  would  not  termi-  cided  that  one  in  possession  at  will, 
nate  the  tenancy,"  was  approved.  paying  an  annual  rent,  even  though 
538  In  Currier  v.  Perley,  24  N.  H.  a  tenant  from  year  to  year  for  the 
219,  227,  it  is  said  that  an  estate  from  purpose  of  notice,  was  merely  a  ten- 
year  to  year  may  be  ended  by  any  ant  at  will  for  the  purpose  of 
act  of  the  lessor  or  lessee  which  an  action  of  trespass  against 
would  at  common  law  terminate  a  him  on  account  of  voluntary 
lea.se  at  will  strictly,  provided  the  waste.  But  in  Austin  v.  Thomson, 
other  party  choose  to  take  advantage  45  N.  H.  113,  it  was  in  effect  decided 
of  it.  The  cases  cited  in  support  of  that  a  tenant  from  year  to  year  may 
the  proposition,  are,  however,  cases  transfer  his  interest,  which  could  not 
involving  a  "strict"  tenancy  at  will,"  be  done  in  the  case  of  a  "strict" 
or  in  which  there  was  a  disclaimer  tenancy  at  will. 
of  the  landlord's  title,  operating  by  b39  Co.  Litt.  57  b. 
way  of  forfeiture.  In  Perry  v.  Carr,  540  See  e.  g.,  2  Blackst.  Comm.  150; 
44  N.  H.  118,  it  is  said  that  a  ten-  1  Cruise's  Dig.,  tit.  9  c.  2. 
ant  at  will  holding  from  year  to  year 
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lenfjth  and  v.e  will  then  make  some  comments  thereon.  The 
statement  of  Coke  is  as  follows: — "There  is  a  preat  diversity  be- 
tween a  tenant  at  will  and  a  tenant  at  sufferance;  for  tenant  at 
will  is  always  by  right,  and  tenant  at  sufferance  entreth  by  a 
laAvful  lease,  and  holdeth  over  by  wrong.  A  tenant  at  sufferance 
is  he  that  at  the  first  came  in  by  lawful  demise  and  after  his 
estate  ended  continueth  in  possession  and  wrongfully  holdeth  over. 
As  tenant  pur  tcrme  d'  aider  vie  continueth  in  possession  after 
the  decease  of  ce'  que  vie  or  tenant  for  years  holdeth  over 
his  term;  the  lessor  cannot  have  an  action  of  trespass  before 
entry.  Now  that  a  writ  of  entrj--  ad  ierminum  qui  praeterit  lyeth 
against  such  a  tenant  as  holdeth  over  is  rather  by  admission  of 
the  demandant  than  for  any  estate  of  freehold  that  is  in  him, 
for  in  judgment  of  law  he  hath  but  a  bare  possession.  But  against 
the  king  there  is  no  tenant  at  sufferance,  but  he  that  holdeth 
over  in  the  cases  above  said  is  an  intruder  upon  the  king,  be- 
cause there  is  no  laches  imputed  to  the  king  for  not  entering. 
If  tenant  in  tail  of  a  rent  grant  the  same  in  fee  and  dieth,  yet 
the  issue  in  tail  may  bring  a  formedon,  and  admit  himself  out 
of  possession.  The  like  law  is  it,  if  a  man  maketh  a  lease  at 
will  and  dieth,  now  is  the  will  determined;  and  if  the  lessee  con- 
tinueth in  possession,  he  is  tenant  at  sufferance,  and  yet  the  heir 
by  admission  may  have  an  assise  of  Mordancestor  against  him. 
But  there  is  a  diversity  between  particular  estates  made  by  the 
terre  tenant,  as  above  is  said,  and  particular  estates  created 
by  act  in  law;  as  if  a  guardian  after  the  full  age  of  the  heir 
continueth  in  possession,  he  is  no  tenant  at  sufferance,  but  an 
abator." 

The  statement  by  Coke  that  tenant  at  sufferance  has  no  estate 
of  freehold,  and  that  consequently  a  writ  of  entry  lies  against 
him  in  favor  of  the  person  entitled,  the  "demandant"  only  "by 
admission  of  the  demandant, "•'"'■* ^  has  reference  to  the  rule  that  a 
real  action  could  in  theory  be  brought  only  against  one  seised  of  a 
freehold  estate  in  the  land,^'*^  and  so,  as  Coke  says,  though  a 
tenant  at  will  became  a  tenant  at  sufferance  upon  the  landlord's 
death,  the  heir  of  the  latter  ecnild.  for  the  purpose  of  bringing 
an  assise  of  mort  d'  ancestor-''^^  against  him,  admit  him  to  be 

541  See,  also,  3  Blackst.  Comm.  175.  or     mortancestor,     see     .3     Blackst. 

542  Stearns.  Real  Actions  (2(1  Ed.)  Comra.  185;  2  Pollock  &  Maitland, 
86,  175.  Hist.  Eng.  Law,  p.  56. 

543  As  to  assise  of  mort  d'ancestor, 
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seised  of  a  freehold  estate,  and  he  refers  to  the  somewhat  anal- 
ogous ease  of  a  writ  of  formedon  by  issue  in  tail  against  one  who 
is  not  seised  of  the  rent. 

The  view  incidentally  stated  by  this  writer,  that  a  tenant  at 
sufferance  has  no  freehold  estate,  is  deserving  of  attention.  It 
might  have  been  contended  that  one  so  tortiously  holding  over 
became  seised  in  fee  simple  by  wrong,  as  was,^^'*  and  indeed  is,^-*^ 
a  person  who  disseises  another,  and  this  view  of  a  tenant  wrong- 
fully holding  over  was  taken  in  early  cases  ^-^^  but  was  after- 
wards repudiated.^^'''  And  the  view  that  he  has  no  estate  in  fee 
simple  by  wrong  is  necessarily  involved  in  the  statement  else- 
where made  by  Coke  that  a  release  to  him  is  void,^'*^  since  if 
he  had  a  fee  simple  the  release  would  be  good  as  passing  a 
right.549 

The  statement  of  Coke  that  there  is  no  tenant  at  sufferance 
against  the  king,  because  there  is  no  laches  imputed  to  the  king 
for  not  entering,  is,  it  would  seem,  based  on  a  dictum,^^^  in  a 
case  in  which  Coke  was  counsel.  So  far  as  it  involves  an  asser- 
tion that  a  tenancy  at  sufferance  is  the  result  of  laches,  it  gives 
an  erroneous  impression  as  to  the  nature  of  the  tenancy.  There 
are  many  cases  to  the  effect  that  one  holding  over  his  tenancy 
is  a  tenant  at  sufferance,^^^  but  if  he  were  such  a  tenant  only 
in  case  of  laches  on  the  part  of  the  person  rightfully  entitled 
he  could  not  be  so  called  until  the  lapse  of  a  considerable  period 
after  the  end  of  the  original  holding,  yet  in  no  cases,  except  in 
a  few  in  this  country ,^^2  where  the  courts  were  reduced  to  ex- 

544  Co.  Litt.   296  b,  Butler's  note;        548  Co.  Litt.  270  b. 
Williams,   Seisin,  7;    2   Preston,  Ab-        549  See    Co.    Litt.    265    b,    217    a; 
stracts   of  Title,   284;    Stearns,  Real    2  Blackst.   Comm.  325,   and  Chitty's 


Actions  (2d  Ed.)  5. 

545  See  article  by  Prof.  Ames  in  3 
Harv.  Law  Rev.,  at  pp.  23,  27. 


note. 

550  Per  Manwood,  C.  B.,  in  Sir 
Moil  Finch's  Case,  2  Leon.  143. 
There  is  a  similar  dictum  in  Attor- 

546  Y.  B.  18  Edw.  4,  f.  25,  pi.  16;  ^^y  General  v.  Andrew,  Hardres,  25. 
Y.  B.  22  Edw.  4,  f.  38  b,  pi.  23.  tj^^j.    ^^^^^    -^   ^^   tenant   at   suffer- 

547  Allen  V.  Hill,  Cro.  Eliz.  238,  3  ance  against  the  King  seems  to  be 
Leon.  152;  Rouse's  Case,  Owen,  27;  decided  in  a  nisi  prius  case.  Tai- 
Tudor's  Leading  Cases  in  Real  Prop.    lor's  Case,  Clayt.  55. 

1;  s.  c,  sub.  nom.,  Rous  v.  Artois,  2        551  See  post,  at  note  585. 
Leon.  45;   Doe  d.  Burrell  v.  Perkins,       550  gg^  p^g^^  ^t  notes  595,  596. 
3  Maule  &  S.  271. 
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tremities  to  avoi'l  tlie  operation  of  ill  conceived  statutes  requiring 
a  notice  to  terminate  a  tenancy  at  sull'erance,  has  it  ever  been 
sugrgested  that  the  tenancy  at  sufferance  did  not  commence  with 
the  comraencoment  of  the  wronerful  holdinj?.  A  tenancy  at  suf- 
^■^rance  arises  from  laches  only  if  by  laches  we  understand  a 
failure  to  eject  a  wrongful  holder  immediately  upon  the  com- 
mencement of  the  wrongful  holding. 

The  diversity,  mentioned  by  Coke,  between  one  holding  over 
after  a  particular  estate  made  by  the  terre  tenant,  that  is  a  ten- 
ant at  sufferance,  and  one  holding  over  after  a  particular  estate 
created  *'by  act  in  the  law,"  is  no  doubt  based  upon  the  familiar 
)  ule  that  one  who  enters  by  permission  and  abuses  his  right  of 
entry  does  not  therel)y  become  a  trespasser  ah  initio,  while  if 
"entry,  authority  or  license  is  giv<in  to  any  one  by  the  law,  and 
he  doth  abuse  it,  he  shall  be  a  trespasser  ah  initio.''^^^  So 
it  is  said  by  an  early  judge  that  if  a  lessee  for  years  holds  over 
he  is  not  a  trespasser  because  his  entry  was  authorized  by  the 
lessor.^"'^  His  entry  thus  not  being  made  wrongful  ah  initio  by 
his  subsequent  tortious  holding  over,  it  cannot  support  a  claim 
that  it  involved  a  disseisin.^^^  On  the  other  hand,  since  one  who 
enters  by  authority  of  law  becomes  by  wrongfully  holding  over 
a  trespasser  ah  initio,  his  original  entry  to  the  exclusion  of  all 
others  is,  in  the  eye  of  the  law,  a  disseisin.^ss 

553  Six  Carpenters'  Case,  8  Coke,  ward  after  the  full  age  of  the  ward, 
146  a,  1  Smiths'  Leading  Cases  (11th  without  title,  this  is  a  disseisin  to  the 
Ed.)    132.  heir,  because  he  came  in  by  the  law, 

554  Nele,  J.,  in  Y.  B.  21  Edw.  4,  76  b,  and  therefore  the  continuance  is  be- 
pi.  9,  cited  Pollock,  Torts  (6th  Ed.)  yond  the  time  which  the  law  limited 
S79.  him  and   against  the  trust  reposed 

555  Seel  Rolle,Abr.  659,  to  the  effect  in  him  by  the  heir,  and  the  law 
that  it  involves  no  d'^seisin.  Also  makes  this  a  disseisin  to  the  heir, 
Com.,  Dig.,  Seisin  (F  2) ;  Doe  d.  Bur-  who  was  not  ever  out  of  po<;?ession, 
rell  V.  Perkins,  3  Maule  &  S.  271;  but  the  guardian  was  seised  in  his 
Doe  d.  Souter  v.  Hull,  2  Dowl.  &  R.  right."  Citing  dictum  of  Culpepper 
38.  That  he  is  not  a  disseisor  is  in  in  Y.  B.  7  Hen.  4,  42.  That  he  is  a 
volved  in  the  decisions  supra,  noto  disseisor  is  also  stated,  on  the  au- 
547,  that  he  is  not  tenant  in  fee  thority  of  Rolle,  in  Cora.  Dig.,  Seisin 
simple  by  wrong.  (F  1).     Cokp  snys  that  the  guardian 

55G  That  he   is   a   disseisor,   see   1  thus  holding  over  is  an  abator."    Co. 

Rolle,    Abr.    659,   1.    50,   where   it   is  Litt.  57  b,  271  b.     The  incorrectness 

raid:     "If  guardian  in  Chivalry  con-  of  this  statement  is  suggested  in  the 

tinues    possession    of    the    land    in  note  to   the   latter  citation   in   Har- 
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It  is  stated  by  Coke  that  the  lessor  cannot  haA'e  trespass 
against  the  tenant  at  sufferance  before  entry,  and  this  statement 
is  adopted  in  several  modern  cascs.^^'''  This,  it  is  su!)mitted, 
is  not  for  the  reason  given  bj'  Blackstone,  that  "the  tenant, 
being  once  in  by  a  lawful  title,  the  law  (v.diich  presumes  no  wrong 
in  any  man)  will  snitpose  him  to  continue  upon  a  title  equally 
lawful,  unless  the  ov.ner  of  the  land,  by  some  public  and  avowed 
act,  such  as  entry  is,  will  declare  his  continuance  to  be  tor- 
tious. "^^^  The  correct  reason,  as  indeed  is  suggested  elsewhere 
by  Blackstone  himself,^^''  is  that  the  action  of  trespass  is  pos- 
sessory in  its  nature,  being  founded  upon  an  injury  to  the  plain- 
tiff's possession,  and  proof  of  an  actual  or  constructive  pos- 
session in  the  plaintiff  is  indispensable.  For  this  reason,  at  com- 
mon law,  while  a  man  actually  disseised  could  maintain  an 
action  of  trespass  on  account  of  the  disseisin  itself,  he  could  not, 
until  he  entered  (provided  the  right  of  entry  still  existed),  re- 
cover in  such  action  for  the  subsequent  withholding  of  posses- 
sion, since,  after  the  disseisin,  the  possession  was  no  longer  in  him. 
After  he  had  entered,  or  rather  re-entered,  however,  he  was  re- 
garded as  having  had  possession  "by  relation"  from  the  com- 
mencement of  the  wrong,  so  as  to  be  able  to  recover  mesne  prof- 
its.^^^     So  in  the  case  of  tenant  at  sufferance,  there  was  no  possible 

grave  and  Butler's  edition.     "Abate-  forcement,  could  the  party  kept  out 

ment,"     as     Coke     says     (Co.     Litt.  of  possession  sue  the  wrongdoer  oy 

277  a),  "is  when  a  man  died  seised  a  mode  of  redress  which  was  calcu- 

of  an  estate  of  an  inheritance,  an.l  lated  merely  for  injuries  committed 

between  the  death  and  the  entry  ot  against  the  land   while  in  the  pos- 

the    heir    an    estranger    doth    inter-  gassion  of  the  owner."     A  "deforce- 

pose  himself  and  abate."     See  to  the  ment,"  as  stated  by  the  same  author 

same  effect   3   Blackst.   Comm.    168;  (3  Comm.  173),  occurs  wnen  a  ten- 

Cliallis,    Real    Prop.    207.  ant  for  years  or  for  life  holds  over. 

557  Trevillian  v.  Andrew,  5  Mod.  That  is,  a  "tenant  at  sufferance"  is  a 
384;    Dorrell    v.    Johnson,    34    Mass.  "deforceor." 

(17  Pick.)    263:    Russell   v.  Fabyan.        500  y.    B.   19   Hen.   6,  28;    2  Rolle, 

34  N.  H.  218;  Rising  v.  Stannard,  17  Abr.,  f.  .550.  1.   7;   f.  553,  11.  50,  52; 

Mass.  282.     See  Toles  v.  Meddaugh,  com.   Dig.,  Trespass    (B  2)    (B  3); 

106  Mich.  398,  64  N.  W.  329.  Stearns.  Real  Actions  (2d  Ed.)   362; 

558  2  Blackst.  Comm.  150.  3     Blackst.     Comm.     210;     Bigelow, 
B5e  In  3  Blackst.  Comm.  210,  it  is  Torts   (7th  Ed.)  §§  469,  470;  Newell, 

said,  referring  to  the  action  of  tres-  Ejectment.  623;  Sedgwick  &  Wait, 
pass,  that  "neither,  by  the  common  Trial  of  Title  to  Land  (2d  Ed.)  § 
law,  in  case  of  an  intrusion  or  de-    657.     See  Leland  v.   Tousey,   6  Hill 

L.  and  Ten.  10. 
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right  of  action  in  trespass  on  account  of  his  takinfr  of  possession, 
since  this  was  by  permission,  and  there  was  no  ripfht  of  action 
for  the  subsequent  wrongful  witliholding  of  possession,  because 
the  possession  was  in  him  and  not  in  the  person  rightfully 
entitled.  Consequently,  the  right  to  bring  trespass  for  mesne 
profits  accruing  during  the  period  of  the  wrongful  retention  of 
possession  by  the  tenant  at  sufferance  can,  even  after  entry  by 
the  person  entitled  to  possession,  be  based  only  upon  the  doctrine 
of  relation.  There  is  some  ground  for  question  whether  that 
doctrine  was  applicable,  at  common  law,  to  any  case  other  than 
that  of  a  disseisin.5^1  The  authorities  before  referred  to,  however, 
asserting  that  the  lessee  has  no  right  of  action  in  trespass  against 
the  tenant  holding  over  until  entry,  assert  by  implication  that 
he  has  such  right  after  entry,  and  presumably  at  the  present  day 
the  doctrine  of  relation  would  be  applied  in  the  case  of  a  wrong- 
ful continuance  in  possession  as  well  as  in  that  of  a  wrongful 
taking  of  possession.s'Js  it  may  further  be  remarked  that  under 
the  system  of  fictions  in  ejectment  which  once  prevailed,  a 
judgment  in  ejectment  against  the  tenant  at  sufferance  was  con- 
clusive as  to  the  fact  of  entry  before  the  time  of  the  demise  laid 
in  the  declaration,563  and  it  seems  that  profits  even  anterior  to 
that  time  could  be  recovered  on  the  theory  that  the  actual  entry 
under  the  judgment  in  ejectment  or  the  execution  of  the  writ 
of  possession  thereunder  related  back  to  the  original  inception 
of  the  plaintiff's  title  as  against  the  wrongdoer.f*64  On  such 
a  theory,  in  spite  of  the  abolition  of  the  fictions  of  an  entry  and 
demise,  one  who  has  obtained  a  judgment  in  ejectment  against 
one  wrongfully  holding  over  and  has  acquired  possession  in 
accordance  therewith  could,  at  the  present  day,  recover  mesne 
profits  for  the  full  time  of  the  wrongful  holding,  except  in  so  far 
as  the  statute  of  limitations  may  be  applicable. 

(N.  Y.)  328;  Reid  V.  Stanley,  6  Watts  bc3  Adams,     Ejectment,     388.     See 

&  S.    (Pa.)    369;    Cutting  v.  Cox,  19  Stearns,  Real  Actions,  364,  367. 

Vt.   517,  and  cases  cited  28   Am.   &  5C4  See    Barnett    v.  Guildford,    11 

Eng.  Enc.  Law  (2d  Ed.)  577.  Exch.    19;    Adams.    Ejectment,    392; 

5'ii  See    the    discussion    by    Parke,  Sergeant  Manning's  note  to  Butcher 

B,  in  Barnett  v.  Guildford,  11  Exch  v.  Butcher,  1  Man.  &  R.  221.  As  to  the 

]^9  conclusiveness  of  a  judgment  in  eject- 

B62  See    the    case    last    cited,    and  ment  in  the  action  for  mesne  profits, 

Leland  v.  Tousey,  6  Kill  (N.  Y.)  328  see  the  notes  to  Aslin  v.  Parkin.  1 
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Not  only  is  the  person  entitled  to  possession  unable,  until  after 
entry,  to  maintain  trespass  for  mesne  profits  against  the  tenant 
at  sufferance,  but  he  is  also  unable  to  maintain  trespass  for 
acts  by  such  tenant  involving  injury  to  the  land.^^^  lie  may, 
however,  even  before  entry,  maintain  an  action  on  the  case  on 
account  of  such  acts,^'"'  and  after  entry  his  possession  relates 
back,  it  seems,  so  as  to  enable  him  to  maintain  trespass  on  account 
of  such  acts  as  well  as  for    the  recovery  of  mesne  profits.^^''' 

Not  infrequently  in  modern  cases  the  courts  assume  that  a 
tenant  at  sufferance  is  a  tenant  of  or  under  the  person  entitled 
to  possession.  The  common-law  authorities  give  not  the  slightest 
countenance  to  such  a  view.  Coke  speaks  of  tenant  at  sufferance 
as  tenant  "against"  not  "of"  the  reversioner,^^^  and  it  is 
expressly  stated  that  there  is  no  privity  between  the  tenant  at 
sufferance  and  the  reversioner,^^^  and  that  for  this  reason  a  re- 
lease to  the  latter  is  not  good.  So  it  is  the  rule,  except  as  changed 
by  statute,  that  distress  cannot  be  made  after  the  end  of  the 
term  ^'^'^  for  the  reason,  it  seems,  that  upon  the  ending  of  the 
term  the  relation  of  pri^-ity  ceases.^ ^^  A  tenant  pur  outer  vie 
who  holds  over  after  the  death  of  the  cestui  que  vie,  though  well 
recognized  to  be  a  tenant  at  sufferance,  cannot,  with  any  show 
of  reason,  be  regarded  as  tenant  of  the  remainderman  under 
whom  he  did  not  enter,  with  whom  he  has  no  contractual  rela- 
tions, and  who  has  never  consented  to  his  continued  possession. 
So  it  is  said  by  Lord  Mansfield  that  the  possession  of  a  tenant 
pur  auter  vie  holding  over  is   adverse  to  the  remainderman   or 

Smith's  Leading  Cases  (8tli  Am.  Ed.)  sbt  See  authorities  cited  ante,  notes 

1397.  561,  562. 

565  Russell  V.  Fabyan,  34  N.  H.  218.  ses  Co.  Litt.  57  b,  where  it  is  said 
And  see  authorities  cited  ante,  note  ^^^^   "against  the  king  there  is  no 

557 

tenant  at  sufferance. 

In    Dorrell   v.    Johnson,    34    Mass.  nan  x,    t.  x,           t^     i 

„„„    .             ^  ,j  XI.   i.  +v  560  Co.  Litt.  270  b;  Butler  v.  Duck- 
(17  Pick.)   263.  it  was  held  that  the 

entry  upon  the  premises  by  the  agent  "^^^t^^^'  ^ro.  Jac.  169. 

of  the  lessor,  by  the  latter's  direc-  "°  Bro.  Abr.,   Distress,   pi.   19,  pi. 

tion,  and  the  cutting  of  trees  by  him,  74;  Co.  Litt.  47  b;  Doctor  &  Student, 

was    a    sufficient    entry    to    support  Bk.  2,  c.  9;  Y.  B.  14  Hen.  4,  31;  note 

trespass  against  the  tenant  at  suffer-  (2)   to  Poole  v.  Longuevill,  2  Wms. 

ance  for  injuries  to  the  soil.  Saund.   284   a. 

566  West  V.  Treude,  Cro.  Car.  187,  n^i  i  Rolle,  Abr.  672,  pi.  10;  Bradby, 
W.  Jones,  234;  Russell  v.  Fabyan,  34  Distresses,  89. 

N.  H.  218. 
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reversioner,  ■which  eoiild  not  1)0  the  case  were  he  to  be  regarded 
as  holding  of  the  latter/'"-  and  in  accordance  with  this  dictum  is 
the  Aveiglit  of  modern  authority  to  the  elVcct  that  the  statute  of 
limitations  runs  in  favor  of  such  tenant  holding  over.^'^^ 

This  single  case  of  a  life  tenant  holding  over  is  sufficient  to 
demonstrate  that  the  expression  "tenant  at  sufferance"  has  no 
reference  to  any  idea  that  a  relation  of  tenancy  exists  between 
such  tenant  and  the  person  rightfully  entitled.  And  the  fact 
that  a  tenant  for  years  wrongfully  holding  over  is  not,  as  is  a 
life  tenant  so  holding  over,  regarded  as  holding  adversely  to  the 
person  rightfully  entitled,5'^3a  (^qq^  ^q^  show  that  he  is  such 
person's  tenant,  but  merely  tliat  the  circumstance  of  his  entry 
under  a  lease  excludes  the  inference  that  his  wrongful  possession 
is  under  claim  of  right.  At  the  present  day,  it  is  true,  a  tenant 
under  a  lease  holding  over  his  term  is  quite  frequently  regarded 
as  a  tenant  of  the  person  entitled,  the  reversioner,  for  the  pur- 
pose of  supporting  an  action  against  him  for  use  and  occupation. 
How  one  so  holding  over  can,  at  the  election  of  the  reversioner, 
be  liable  either  in  an  action  of  trespass  for  mesne  profits  or  in  an 
action  based  on  the  theory  of  a  rightful  possession  and  a  con- 
tractual liability  is  somewhat  difficult  to  say,  but  conceding  that 
a  termor  so  holding  over  is,  under  these  decisions,  to  be  regarded 
as  a  tenant  of  the  reversioner,  it  is  not  because  the  early  judges 
chose  to  call  him  a  tenant  at  suiferance,  but  because  the  later 
judges  have  chosen  to  regard  one  who  becomes  tenant  under  a 
lease  as  continuing  in  privity  to  the  reversioner,  at  the  election 
of  the  latter,  so  long  as  he  chooses  to  stay  in  possession,  for  the 
purpose  of  an  action  for  use  and  occupation. 

While,  as  just  stated,  a  tenant  at  sufferance  is  not  as  such  prop- 
erly the  tenant  of  the  person  entitled  to  possession,  neither  is 
he  the  tenant  of  the  lord  paramount,  since  this  could  be  only  on 
the  theory  that  he  has  an  estate  in  fee  simple  by  wrong,  which, 
as  we  have  seen,  he  has  not.^"*  lie  is  consequently  tenant  of 
nobody,  and  the  expression  "tenant"  as  applied  to  him  may  be 
regarded  as  used  merely  in  the  sense  of  one  holding  posses- 

572  Doe  d.  Fishar  v.  Prosser,  Cowp.  &  Eng.  Enc.  Law  (2d  Ed.)  809;  2  Tif- 
218.  fany,  Real  Prop.  §  443,  notes  60,  65. 

573  See  Doe  d.  Parker  v.  Gregory,  2  c7'3a  See  ante,  §  4,  at  note  74. 
Adol.  &  E.  14,  and  cases  cited  1  Am.  574  See  ante,  at  note  547. 
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sion,^'^^  and  in  confirmation  of  this  view  is  the  fact  that  none  of 
the  common-law  authorities  speaic  of  any  legal  results  as  flowing 
from  the  existence  of  such  a  "tenancy."  In  other  words,  "ten- 
ant at  sufferance"  was  merely  a  convenient  name  employed  to 
designate  this  person,  who  was  not  a  trespasser  and  not  a  dis- 
seisor, who  was  in  possession  and  yet  held  of  nobody.  As  said 
by  Chief  Justice  Rolle,  one  holding  over  his  term  "is  called" 
tenant  at  sufferance.^"^  He  might  be  called  a  "deforceor," 
which  he  is,  technically  speakingjS''"^  but  so  are  certain  other  per- 
sons wrongfully  in  possession.  The  convenience  of  an  expression 
specifically  applicable  to  a  tenant  for  a  limited  period  who  holds 
over  after  the  termination  of  his  rightful  holding  is  unquestion- 
able, though  the  selection  of  an  expression  other  than  that  actu- 
allj^  adopted  might  have  avoided  considerable  misunderstanding. 
It  has  been  suggested  by  writers  of  high  reputation  that  this 
so-called  tenancy  had  its  origin  in  the  desire  of  the  judges  to 
prevent  adverse  possession  from  arising  upon  the  termination  of 
a  particular  estate  without  the  knoAvledge  of  the  rcA'^ersioner  or 
remainderman.^"^  Apart  from  the  fact  that  this  statement  in- 
volves the  apparent  misconception  that  such  a  holding  cannot 
be  adverse  in  character,^'^^  it  involves  also,  it  is  submitted,  a 
chronological  impossibility.  Previous  to  the  adoption  of  the  stat- 
ute of  21  James  1.,^^^  prescribing  in  effect  a  limitation  of  twenty 
years  after  the  accrual  of  the  "right  or  title"  for  actions  of 
ejectment,^^^  the  only  statute  in  force  limiting  the  period  within 
which  actions  concerning  land  could  be  brought  was  that  of 
32  Hen.  8,  c.  2  (A.  D.  1540),  which  provided  that  no  person  could 
bring  any  possessory  action  upon  the  seisin  or  possession  of  his 
ancestor  unless  such  seisin  or  possession  existed  within  fifty 
years  before  the  bringing  of  the  action,  and  that  no  action 
should  be  brought  on  the  demandant's  seisin  unless  such  seisin 
existed  within  thirty  years.^^2    Previous  to  this  statute  the  only 

575  See  ante,  §   2.  579  See  ante,  at  notes  5GS-573. 

576  1  Rolle,  Abr.  659,  pi.  15.  580  21  Jac.  1,  c.  16  (A.  D.  1623). 

577  See  ante,  note  559.  ,,„,  „        ,.  .  ,  .         ,     „ 

^    ..,     -.       ,,    „   ^        ,..     „,v.       581  See    Lightwood,    Possession    of 

578  Smith,  Landl.  &  Ten.   (3d  Ed.)    ^       ^     ,„^ 

oA     o  o     -j-i  «     T      J-        r^  /-I1J.X,    Land,    160;    Angell,   Limitations,    §5 

34;   2  Smiths  Leading  Cases    (11th  .         a     ,  ,    ss 

Ed.)   558,  notes  to  Nepean  v.  Doe  d.  ^^^'    ^^^• 

Knight;    Tudor's   Leading    Cases   in  582  See  Angell,  Limitations,  appen- 

Real  Prop.,    notes  to  Rouse's  Case;  dix,  for  the  terms  of  this  statute. 

Lightwood,  Possession  of  Land,  161, 
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limitations  as  to  the  time  of  brinjrinp:  real  actions  wcro  those 
lixcd  by  the  statute  of  .Morton,  20  Ik'U.  3,  c.  8,  and  that  of  West- 
minster 1,  3  Edw.  1,  e.  ;r.t,  and  these  statutes,  as  merely  requir- 
ing' the  seisin  not  to  be  alleged  previous  to  a  certain  date  named 
in  tiie  first  part  of  the  thirteenth  century,  or,  in  some  cases,  in 
the  latter  part  of  the  twelfth  century,  were  practically  inopera- 
tive for  any  purposes,^'*-'^  and  especially  so  to  preclude  a  recov- 
ery of  possession  against  a  particular  tenant  holding  over. 
Under  such  a  statute,  it  is  evident,  there  was  no  room  for  the 
modern  doctrine  that  the  limitation  period  begins  to  run  only 
upon  the  commencement  of  adverse  possession,  that  is,  upon  a 
disseisin,  and  not  before.  Consequently,  in  order  to  support  the 
view  that  tenancy  at  sufferance  arose  from  the  desire  of  the 
courts  to  avoid  the  application  of  the  doctrine  of  adverse  pos- 
session in  favor  of  a  tenant  holding  over,  it  would  be  necessary 
to  show  that  the  expression  "tenant  at  sufferance"  was  not  ap- 
plied to  a  tenant  holding  over  until  the  year  1546,  at  which 
time  the  statute  of  Henry  8,  by  its  terms,  first  became  opera- 
tive, but  as  a  matter  of  fact  the  expression  "tenant  at  suffer- 
ance" was  applied  in  this  sense  before  the  date  named.^s*  IMore- 
over,  the  fact  that  one  is  tenant  at  sufTerance  does  not  necessa- 
rily exclude  the  application  of  the  doctrine  of  adverse  possession, 
as  appears  from  the  case  of  a  tenant  pur  auter  vie  holding  over 
after  the   death   of   the  cestui  que  vie.^^"^^    And   while   a   tenant 

BS3  See  2  Co.  Inst.  238;  3  Blackst.  We  find  the  expression  in  several 
Comm,  188;  Angell,  Limitations,  §  cases,  in  17  Hen.  7  (A.  D.  1502),  ap- 
13;  3  Harv.  Law  Rev.,  at  p.  102,  plied  to  a  feoffor  to  his  own  use  re- 
article  by  Prof.  Maitland.  maining   in   possession.     See   Keilw. 

5K4  In  Y.  B.  12  Edw.  4,  12   (A.  D.  41  b,  pi.  2,   42  b,  pi.  7,  46  b,  pi.  2. 
1473),  we  find  reference  to  one  who  Likewise  in  Keilw.   160  b,  pi.   1    (2 
"occupies     by     sufferance    at    will"  Hen.  8),  in  the  same  sense, 
without,  however,  any  statement  of  In  the  argument  in  Rouse's  Case, 
what    is    meant    thereby.     In    Y.    B.  Owen,   27,  it   is  said   that    Littleton 
21  Hen.  7,  38   (A.  D.  1506),  Brooke,  (circa  A.  D.  1470)    mcnlions  tenant 
as  counsel,  remarks  that  a  tenant  at  at  sufferance  in  his  chapter  on  Re- 
will  holding  over  is  "tenant  at  suffer-  leases,   108,  and  in  Bro.  Abr.,  Ten- 
ance."     In  Lord  Zouche's   Case    (35  ant  per  Copie,  pi.  4,  also,  it  is  inti- 
Hen.  8,  A.  D.  1543),  reported   Dyer,  mated    that    Littleton    uses   the   ex- 
57  b,  pi.  1,  one  to  whom  a  lease  was  pression.    The  prosen*  writer  is  un- 
made for  another's  life,  holding  over  able  to  find  it  in  Litttlnton. 
dfter  the  death  of  cestui  q^'c  vie,  is  584a  See  ante,  at  note  573. 
stated  to  be  "tenant  by  sufferance." 
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who  enters  under  a  lease  for  years  and  wrongfully  holds  over  is 
not  regarded  as  holding  adversely  to  his  landlord,  this  does  not 
appear  to  have  been  decided  until  the  nineteenth  century,  genera- 
tions after  the  introduction  of  the  expression  "tenancy  at  suffer- 
ance." 

b.  Modern  conceptions.  The  expression  "tenant  (or  ten- 
ancy) at  sufferance"  is  frequently  applied  in  modern  decisions, 
as  by  the  earlier  authorities,  to  the  case  of  one  entering  under  a 
lease  for  years,  who  "holds  over,"  that  is,  wrongfully  retains 
possession,  beyond  his  term.^s^  Likewise,  a  tenant  at  will  who 
holds  over  after  the  termination  of  the  tenancy  becomes,  it  is 
generally  recognized,  a  tenant  at  sufferance,^^*'  but  if  a  tenancy 
at  will  is  terminated  by  the  act  of  the  tenant  in  attempting  to 
transfer  his  interest  and  putting  the  transferee  in  possession,  the 
latter  is  not  a  tenant  at  sufferance  but  is  a  mere   disseisor  or 

585  Butler  V.  Duckmanton,  Cro.  Jac.   hold.     Edwards  v.  Hale,  91  Mass.  (9 
169;   Sutton  v.  Hiram  Lodge,  83  Ga.    Allen)    402. 

770,  10  S.  E.  585,  6  L.  R.  A.  703;  ^se  Bro.  Abr.,  Tenant  per  Copy,  pi. 
Willis  V.  Harrell,  118  Ga.  906,  45  S.  4;  Co.  Litt.  57  b;  McLeran  v.  Ben- 
B.    794-    Moore   v.   Moore,   41    N.    J.    t°°'  ^^  Cal.  329,  14  Pac.  879,  2  Am. 

St.  Rep.  814;   Creech  v.  Crockett,  59 


Law,  515;  Poole  v.  Engelke,  61  N.  J 
Law,    124,    38    Atl.    823;     Devine    v, 


Mass.  (5  Cush.)  133;  Emmes  v.  Fee- 
lev,  132  Mass.  346;  Lash  v.  Ames,  171 
Lord,  175  Mass.  384,  56  N.  E.  570;  ^j^gg_  ^g^^  ^^  ^_  ^  99^.  ^ardell  v. 
Russell  V.  Fabyan,  34  N.  H.  218;  ^^^^^^  ^43  ^^^^_  ^^^  g  ^  ^  420; 
Livingston  v.  Tanner,  14  N.  Y.  (4  ^arsters  v.  Cling,  163  Mass.  477,  40 
Kern.)  64;  Jackson  v.  Parkhurst,  5  j^_  ^  rj^^.  ^^^^  ^  ^^^^^^  5q  ^^^^  325^ 
Johns.  (N.  Y.)  128;  Williams  v.  ^g  ^^  ^^^  g^g.  ^^^^  ^  ^^^^^  43 
Ladew,  171  Pa.  369,  33  Atl.  329;  j^^  ggg.  ^^^^^  ^  Thieman,  15  Mo. 
Wood  v.  Page,  24  R.  I.  594,  54  Atl.  ^^^  3^^.  j^^^  ^  Bennett  v.  Turner, 
372;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Cusen-  r^  j^^^g^  ^  ^  226;  9  Mees.  &  W.  643; 
berry,  86  Tex.  525,  26  S.  W.  43.  ^^^  ^    ^oo^^y  ^,    barter,  9  Q.  B.  863. 

One    having    a    contract    for    the    jje  becomes  tenant  at  sufferance  as 
sale   of   land   to   him,   who   takes   a    ^o  the  whole  land  upon  a  conveyance- 
lease   from    the   vendor   for    a   fixed    ^^y  ^-^^  landlord  of  part  of  the  land, 
term,  is  a  tenant  at  sufferance  if  he    Emmes  v.  Feeley,  132  Mass.  346. 
holds  over  the  term.    Moore  v.  Smith,        Presumably   it  is   on   this    theory 
56  N.  J.  Law,  446,  29  Atl.  159.  that  a  cestui  que  trust  remaining  in 

A  tenant  so  holding  over  the  term  possession  after  n  sale  an  '  convey- 
named  was  regarded  as  tenant  at  ance  by  the  trustee  was  regarded  as 
sufferance,  although  the  lease  pro-  a  tenant  at  sufferance  (  "'ork  v.  Bray- 
vided  that  the  lessee  would  pay  the  ton,  5  Ind.  S^iGI  he  being  a  tenant 
agreed  rent  for  the  term  named  and  at  will  before  the  conveyance.  See 
for   such   further   term   as   he   may    post,  §  42. 


152  TENANCY  AT  SUFFERANCE.  {  15 

trespasser,  since  he  did  not  enter  by  right  as  is  necessary  to  make 
one  a  tenant  at  sulTerance.'^^^ 

One  to  whom  a  life  tenant  has  conveyed  the  premises  or  has 
leased  them,  and  who  holds  over  after  the  death  of  the  tenant 
for  life,  is  also  a  tenant  at  sufferance,^'**'*  this  being  in  effect  the 
case  mentioned  by  Coke  of  a  tenant  pur  autcr  vie  continuing  in 
possession  after  the  death  of  the  cestui  que  vie. 

A  sublessee  of  a  tenant  for  years,  holding  over  after  the  ex- 
piration of  the  lessor's  term,  is  properly  regarded  as  a  tenant  at 
sufferance.'"^^^ 

A  tenant  for  life  or  years  v.hose  estate  is  subject  to  a  special 
limitation,  by  which  his  estate  is  to  terminate  upon  the  happen- 
ing of  a  contingency  named,^'^^  no  doubt  becomes  a  tenant  at 
sufferance  if  he  continues  in  possession  after  the  happening  of 
such  contingency.''^^  The  fact  that  a  tenant  for  years  has  vio- 
lated a  condition  subsequent  cannot,  it  seems,  render  him  or  one 
holding  under  him  a  tenant  at  suff'erance,  since  such  violation 
does  not  in  any  way  change  the  nature  of  his  holding  until  the 
reversioner  enforces  his  right  of  forfeitures^ 2 

587  Co.     Litt.     57a;      Reokhow     v.  the  life  tenant  holdinp  over  Is  "eith- 

Sohank,  43  N.  Y.  448;  Cunningham  v.  er  a  tenant  at  sufferance  or  a  tenant 

Holton,  55  Me.  33.     And  see  Cooper  at  will."    But  he  cannot  be  a  tenant 

V.   Adams,    60   Mass.    (6   Cush.)    87.  at  will  so  long  as  his  holding  Is  with- 

But  in  McLeran  v.  Benton,  73  Cal.  out    the    permission    of   the    person 

329,  14  Pac.  879,  2  Am.  St.  Rep.  81,  entitled  to  posFossion. 

nnd  Meier  v.  Thiemann,  15  Mo.  App.  R8»  Wheeler  v.  Wof^d,  25  Me.   287: 

307,  the  transferee  of  a  tenant  at  will  Evanr;  v.  Reed,  71    Mass.    (5  Gray) 

was  regarded  as  a  tenant  at  suffer-  308;  Magee  v.  Gilmour,  18  Can.  Sup. 

ance.  Ct.  579;  Slmpkin  v.  Ashurst,  4  Tyrw. 

ssszouche's     Case,     1     Dyer,     57;  781,  1  Cromp.  M.  &  R.  261.     But  in 

Rouse's  Case,  Owen.  27;  Allen  v.  Hill,  Pearce  v.  Ferris,  10  N.  Y.   (6  Seld.) 

Cro.Eliz.  238,  pi.  5;  Doe  d.  Thomas  V.  280.    such    an    undprtenrint    holding 

Roberts,  16  Mees.  &  W.  780;  "Wright  over  was  regarded  as  a  trespasser. 

V.  Graves,  80   Ala.  416;   Manning  v.  sno  See  ante,  §  12  d. 

Brown.    47   Md.    506;    Guthmann    v.  nni  So  it  ha;?  been  decided  that  a 

Vallery,  51  Neb.   824.  71  N.  W.  734,  lessee  for  a  term  becomes  a  tenant  at 

66  Am.  St   Rep.  475:  Day  v.  Cochran,  sufferance  if  he  bol'is  over  after  th^ 

24  Miss.  261;    Lyebrrok  v.   Hall,   73  lessor   has   terminated    the   tenancy 

Miss.  509,  19  So.  348:  Griffin  v.  Shef-  under  a  clause  giving  him  the  option 

field,  38  Miss.  359,  77  Am.  Dec.  646;  so  to  do.     Abeel  v.  Hubbell,  52  Mich. 

Kenney  v.  Sweeney,  14  R.  I.  581.     In  37,  17  N.  W.  231. 

Peters  v.  Balke,  170   ITT.  304.  48  N.  502  Tn   AlT^n  v.  Hill,  Cro.  Eliz.  238, 

E.  1012,  it  is  said  that  the  lessee  of  it   was   apparently   assumed   that  a 
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While,  as  above  shown,  there  are  many  modern  cases  in  which 
the  expression  tenant  at  sufferance  has  been  applied  in  accord- 
ance with  the  common-law  authorities  to  one  who  holds  over 
after  the  expiration  of  his  estate,  there  are  some  cases  in  which 
the  courts  have  asserted  views  in  tliis  regard  not  supported  by 
the  older  authorities,  and  the  framers  of  legislation  have  occa- 
sionally used  the  expression  without  apparently  the  slightest 
knowledge  of  its  true  meaning.  Thus,  the  fact  that,  as  Coke 
says,  "there  is  a  great  diversity  between  a  tenant  at  will  and  a 
tenant  at  sufferance,"  in  that  one  holds  rightfully  and  the  other 
wrongfully,^^^  has  not  infrequently  been  ignored  in  statutory 
enactments  which,  under  the  mistaken  idea,  it  seems,  that  "suf- 
ferance" means  "permission"  and  that,  accordingly,  a  tenant 
at  suft'erance  is  a  tenant  by  permission,  have  provided  that  a 
tenancy  at  sufferance  can  be  terminated  by  a  notice  of  a  certain 

life  tenant,  whose  estate  was  subject  leasing  was  a  tenant  at  sufferance, 
to  a  "proviso"  that  it  should  end  if  As  to  these  two  cases  it  may  be  said 
she  should  dwell  out  of  London,  be-  that  one  to  whom  an  under  lease 
came  tenant  at  sufferance  after  she  is  made  is  a  tenant  in  accordance 
did  so  dwell.  There,  it  seems,  the  with  the  terms  of  the  lease,  even 
court  must  have  regarded  the  "pro-  though  the  making  of  the  lease  in- 
viso"  as  a  special  limitation,  since  volves  a  breach  of  covenant  on  the 
they  considered  her  estate  at  an  end  part  of  the  lessor.  Even  a  condition 
though  she  'continued  in  possession,  providing  for  re-entry  in  case  of  an 
and  there  was  no  re-entry,  which  was  underlease  does  not  affect  the  status 
always  necessary  at  common  law  to  of  the  under  tenant  until  it  is  en- 
terminate  a  freehold  estate  for  forced.  Post,  §§  152  j  (2),  194  d. 
breach  of  a  condition.  soa  Co.  Litt.  57  b.     "There  can  be 

In  Cross  v.  Upson,  17  Wis.  638,  86  no  such  thing  as  tenant  by  sufferance 
Am.  Dec.  730,  it  was  said  that  one  who  when  the  tenancy  is  the  result  of 
entered  as  undertenant  at  will  might,  agreement."  Stay  ton,  J.,  in  Willis  v, 
by  reason  of  a  covenant  contairved  in  Moore,  59  Tex.  628,  46  Am.  Rep.  284. 
(ho  original  lease,  against  underleas-  "One  cannot,  while  he  is  rightfully 
ing  without  consent  in  writing,  and  occupying  under  the  authority  of  the 
of  the  condition  for  forfeiture  in  case  owner,  be  a  tenant  at  sufferance." 
of  violation,  have  been  regarded  as  Field,  J.,  in  Lyon  v.  Cunningham,  136 
a  quasi  tenant  at  sufferance.     This    Mass.    532. 

case  is  cited  in  Washington  Real  Es-  In  Clark  v.  Tukey  Land  Co.,  75 
tate  Co.  V.  Roger  Williams  Silver  Co.,  Neb.  326,  106  N.  W.  328,  the  opinion 
25  R.  I.  483,  56  Atl.  686,  as  authority  says  that  "when  a  tenancy  from 
for  a  statement  that  one  entering  as  month  to  month  is  terminated  for  de- 
licensee  or  sublessee  under  a  tenant  fault  in  the  payment  of  the  rent 
who   was   not   prohibited  from   sub-    reserved,  th%  tenant  may  still  occupy 
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number  of  days.''^^  To  avoid  the  absurdity  involved  in  such  a 
requirement,  that  one  wronglully  in  possession  shouhl  be  entitled 
to  uotiee  to  quit,  the  courts  have  occasionally  seiz;ed  upon  the 
statement  made  by  Coke,  and  adapted  by  Blackstone  and  other 
writers,  that  there  is  no  tenant  at  sufferance  against  the  kini; 
because  he  cannot  be  guilty  of  laches,  and  have  accordingly 
decided  that  a  tenant  holding  over  is  not  a  tenant  at  sufferance, 
so  as  to  be  entitled  to  notice,  until  the  person  entitled  has  been 
guilty  of  laches.^^''  And  occasionally  they  have  gone  so  far  as 
to  hold  that  the  one  so  holding  over  was  not  a  tenant  at  suffer- 
ance unless  the  holding  was  so  long  continued  as  to  authorize  the 
implication  of  an  assent  to  the  holding,-""'^^'  thus  in  effect  regarding 
one  as  a  tenant  at  sufferance  only  when  he  is  a  tenant  at  will  or 
perhaps  a  periodic  tenant. 

In  one  state  it  is  provided  by  statute^'^'^  that  one  obtaining 
possession  without  the  consent  of  the  oM-ner  or  person  entitled 
to  possession  shall  be  a  tenant  at  sufferance  and  shall  be  liable 
for  a  reasonable  rent.  This  evidently  involves  a  misuse  of  the 
expression. 

In  several  cases,  without  reference  to  any  statute  bearing  on 
the  subject,  the  courts  have  referred  to  one  holding  by  permis- 
sion as  a  tenant  at  sufferance,  thus  ignoring  the  distinction  be- 
tween a  tenant  at  sufferance  and  one  at  will.^"^ 

the    premises  by   permission  of  tlie  51  N.  W.  441.     In  the  latter  case  it 

landlord  as  a   tenant  by  sufferance  is    said,    somewhat   singularly,   that 

until   the    formal    statutory   notice"  the  abolition   of  the  distinction  be- 

necessary  to  support  a  summary  pro-  tween  tenant  at  will  and  tenant  at 

ceeding    has    been    given,    and   that  sufferance  involves  "the  abolition  of 

consequently    the   statute   of   limita-  a  mere  technicality  of  the  old  law, 

tions  does  not  begin  to  run  till  such  for  the  retention  of  which  no  good 

notice   is   given.     The    error    of   the  reason  can  be  given."     This  remark 

opinion    lies   in   regarding   a   tenant  would    presumably    not    have    been 

at   sufferance   as   a   tenant   by    per-  made  had  it  been  understood  that  the 

mission  whose  tenancy  must  be  term  distinction    referred    to    is    that   be- 

Inated  by  notice.  tween    a    rightful    and    a    wrongful 

594  See  post,  §  196  d.  holding. 

505  Moore  v.  Morrow,  28  Cal.  551;        5»7  Ball.  Ann.  Codes  &   St.   Wash. 

Rowan  v.  Lytle,  11    Wend.    (N.  Y.)  §  4571. 
616.  598  In   Kaufman   v.   Cook,  114  111. 

696  Smith  v.Littlefield.SlN.  Y.  539;  11,  28  N.  E.  378.  it  is  decided  that  it 

Meno  v.  Hoeffel,  46  Wis.  282,  1  N.  W.  one   "rents"    property    for   a    female 

?1:  Eldred  v.  Sherman.  81  Wis.  182,  relative,  that  she  may  live  thereon. 
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If  a  husband  who  has,  by  the  common  law  or  by  statute,  an 
estate  in  his  wife's  hind  during  her  life  holds  over  after  her  death 
without  right,  he  is  not,  it  seems,  a  tenant  at  sufferance,  since  his 
estate  was  created  by  act  of  the  law.^^*^  And  it  has  been  held 
that  if  after  a  divorce  the  wife  remains  in  possession  of  her 
husband 's  property  without  permission,  she  is  not  such  a  tenant.^''" 
A  decision  which  has  been  made  that  a  wife  retaining  possession 
without  permission  after  a  conveyance  of  the  premises  by  her 
husband  to  a  third  person  is  a  tenant  at  sufferance^^^  is,  it  seems 
questionable. 


with  a  promise  to  her  that  if  he  can 
buy  it  he  will  deed  it  to  her,  she  is, 
until  he  buys,  a  tenant  at  sufferance. 
But,  being  in  possession  by  permis- 
sion of  the  person  otherwise  entitled, 
she  is,  it  is  submitted,  at  least  a 
tenant  at  will,  if  a  tenant  at  all. 
She  might  be  merely  a  licensee.  So 
in  Proctor  v.  Tows,  115  111.  138,  3 
N.  E.  569,  it  is  said  that  one  per- 
mitted to  occupy  with  no  agreement 
as  to  time  is  a  tenant  at  sufferance. 

In  Cargar  v.  Fee,  140  Ind.  572,  39 
N.  E.  93,  it  is  said  that  the  mere  per- 
mission to  use  land,  without  any  pro- 
vision for  rent,  could  at  most  amount 
to  tenant  at  sufferance,  if  indeed  it 
could  amount  to  that."  If  possession 
Is  not  intended  to  be  given,  it  would 
be  a  license.  But  it  could  not,  in 
any  case,  be  a  tenancy  at  sufferance, 
it  being  permissive  and  not  wrong- 
ful. It  is  not  perceived  how  the  ab- 
sence of  a  stipulation  for  compen- 
sation can  affect  the  character  of  the 
holding.  In  Howard  v.  Carpenter, 
22  Md.  10,  a  person  going  into  pos- 
session by  permission,  with  the  ex- 
pectation of  obtaining  a  lease,  is  re- 
ferred to  as  a  tenant  at  sufferance. 

In  Washington  Real  Estate  Co.  v. 
Roger  Williams  Silver  Co.,  25  R.  I. 
483,  56  Atl.  686,  a  purchaser  of  the 
personal  property  of  a  tenant  from 


year  to  year  went  into  possession  in 
the  latter's  place,  and  it  was  held 
that,  having  entered  under  an  "im- 
plied license"  of  the  original  lessee, 
he  became  a  tenant  at  sufferance,  and 
by  subsequently  paying  monthly  rent 
he  became  a  tenant  from  month  to 
month.  If  he  entered  rightfully,  it 
is  submitted,  he  could  not  be  ten- 
ant at  sufferance,  and  if  he  entered 
wrongfully,  for  lack  of  power  in  the 
original  lessee  to  transfer  the  pos- 
session, he  was  a  disseisor.  Compare 
note  592,  ante. 

509  See  Pattison  v.  Dryer,  98  Mich. 
564,  57  N.  W.  814;  Livingston  v.  Tan- 
ner, 14  N.  Y.  (4  Kern.)  64.  See  ante, 
at  notes   553-556. 

000  Brown  v.  Smith,  83  111.  291.  If 
she  holds  by  permission  she  is  at 
least  a  tenant  at  will.  Wilson  v. 
Merrill,  38  Mich.  707. 

601  Taylor  v.  O'Brien,  19  R.  I.  429, 
34  Atl.  739.  It  is  here  said  that  "to 
constitute  a  tenancy  by  sufferance, 
all  that  is  necessary  is  that  the  ten- 
ant should  have  entered  into  pos- 
session lawfully  and  shall  continue 
to  hold  after  the  termination  of  his 
right."  This  ignores  entirely  the 
distinction  asserted  by  Coke  and 
others  between  one  who  entered  by 
act  of  the  terre  tenant  and  by  act 
of  the  law. 
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c.  Rights  and  liabilities  of  tenant.  The  rights  and  lia])ili- 
ties  of  a  tenant  umler  a  lease  who  holds  over  after  the  expiration 
of  his  tenancy,  and  who  is,  as  we  have  seen  above,  one  of  the  class 
of  persons  called  tenant  at  sulTerance,  we  will  consider  in  an- 
other place.^^2  -\Ve  will  here  briefly  refer  to  such  rights  and  lia- 
bilities of  a  tenant  at  suflerance  as  are  independent  of  the  con- 
sideration whether  he  entered  under  a  lease  or  otherwise.  These 
rights  and  liabilities  are,  it  seems,  the  same  as  those  of  any  other 
person  in  wrongful  possession  of  land,  except  as  these  might  in 
any  case  be  based  on  the  fact  that  the  possessor  has  an  estate  in 
fee  by  wrong,  which,  as  we  have  seen,  a  tenant  at  suflerance  has 
not.°°^  A  tenant  at  sufferance  has  the  same  right  to  the  crops 
which  he  may  have  gathered  during  his  possession  as  has  any 
trespasser,^<^^  and  his  possession  will,  it  seems,  support  an  action 
of  trespass  against  a  third  person  for  any  interference  there- 
with.^"*^ He  cannot  recover  for  damage  to  the  freehold,  since 
this  belongs  to  another,''"^  and  he  has  no  interest  in  the  land 
for  which  he  can  recover  compensation  in  case  the  premises  are 
taken  for  public  use.*''^'^  He  is,  it  has  been  decided,  liable  in 
damages  for  any  injury  to  the  premises  which  w^ould  not  have 
occurred  but  for  his  wrongful  retention  of  possession,  as  when 
fire  catches  from  his  use  of  a  stove  on  the  premises.^^s 

602  See  post,  chapter  XXI.  as   transferee   of   the   lessor,   had   a 

603  See  ante,  at  note  547.  right  to  the  posse=-sion. 
604Wolcott    V.    Hamilton,    Gl    Vt.       «oo  Gulf.  C.  &  S.  F.  R.  Co.  v.  Cusen- 

79    17  Atl    39  ^^''^-"'  ^^  ^^^-  ^^^'  "'^  ^-  ^-  ^^• 

605  Com.' Dig.,   Trespass   (B  1);    2        «^^  Shaaber    v.    Reading,    150    Pa. 

402.  24   Atl.   G92. 

608  Russell  V.  Fabyan,  34  N.  H.  218, 


Rolle,  Abr.  551,  1.  40. 


In   Esty  V.   Baker,  50  Me.   325,  79  ^.^.^^  ^^^^  ^   ^^^^^^^  Cro.  Car.  187. 

Am.  Dec.  616,  it  is  said  that  a  ten-  ^^^^^^  ^^  ^^^^^^  ^^  ^^^  ^.^s^  for  waste 

ant  at  sufferance  cannot  sue  in  ires-  i,y  ^  tenant  at  snfEeranre  was  per- 

pass  on  account  of  a  peaceable  entry,  mitted,  it  being  said  that  either  case 

But  there  the  entry  was  by  one  who,  or  trespass  would  lie. 


CHAPTER  III. 

THE  CREATION  OF  THE  RELATION— THE  LEASE  OR  DEMISE. 

16.  The  nature  of  a  lease  or  demise. 

17.  Tenancy  "by  implication." 

18.  Evidence  of  creation  of  the  relation. 

19.  Attornment. 

a.  Double  meaning  of  term. 

b.  Attornment  by  tenant  to  stranger. 

(1)  Is  usually  invalid. 

(2)  Cases  excepted  in  the  statutes. 

(3)  Attornment  under  compulsion. 

(4)  Validity  as  against  tenant. 

c.  Attornment  equivalent  to  acceptance  of  lease. 

d.  Acts  showing  attornment. 

20.  Lease   providing   for   division   of   crops — Cropping   contract    distin- 

guished, 

21.  The  parties  to  a  lease — Personal  capacity. 

a.  Married  women. 

(1)  As  lessors. 

(a)  At  common  law. 

(b)  In  equity. 

(c)  Under  statutes. 

(d)  Recovery  of  rent. 

(2)  As  lessees. 

b.  Infants. 

(1)  As  lessors. 

(2)  As  lessees. 

c.  Persons  non  compos  mentis. 

(1)  As  lessors. 

(2)  As  lessees. 

d.  Corporations. 

(1)  Power  to  make  or  take  lease. 

(2)  Effect  of  ultra  vires  lease. 

22.  The  parties  to  a  lease — Official  capacity. 

a.  Trustees. 

b.  Executors  and  administrators. 

(1)  In  absence  of  express  authority. 

(2)  Express  powers. 

(3)  Statutory  powers. 


^58  CREATION  OF  THE  RELATION. 

c.  Guardians. 

(1)  Of  Infants. 

(2)  Of  lunatics. 

d.  Receivers. 

§  23.     Lease  to  two  or  more  persons. 

24.  What  may  be  the  subject  of  a  lease. 

a.  Corporeal  and  incorporeal  things. 

b.  Personal  chattels. 

c.  Part  of  building. 

25.  Necessity  of  writing — Statute  of  frauds. 

a.  The  English  statute. 

b.  The  state  statutes. 

c.  "Leases"  within  the  statutes. 

d.  Short  time  leases. 

e.  Sufficiency  of  writing. 

f.  Right  to  assert  the  statute. 

g.  Effect  of  noncompliance  with  the  statute. 

(1)  Rssuliing  tenancy  at  will  or  periodic  tenancy. 

(2)  Effect  of  stipulations  as  to  terms  of  holding. 

(3)  Lease  not  valid  for  part  of  term. 

(4)  Lessee's  liability  for  rent  or  for  use  and  occupation. 

(5)  Part  performance. 

2C.     The  form  and  parts  of  an  instrument  of  lease. 

a.  General   considerations. 

b.  Words  of  demise. 

c.  Description  of  premises. 

(1)  Requirement  of  certainty. 

(2)  Scope  and  elTect. 

d.  Exceptions  and  reservations, 

27.  Signing  of  the  instrument. 

28.  Sealing  of  the  instrument. 

29.  Attestation  of  the  instrument. 

30.  Acknowledgment  of  the  instrument. 

31.  Delivery  of  the  instrument. 

32.  Acceptance  of  the  instrument, 

33.  Recording  of  the  instrument. 

34.  Lease  made  by  agent. 

a.  Agent's  power  to  make  lease. 

b.  Form  of  authorization. 

c.  Ratification. 

d.  Form  and  execution  of  lease. 

35.  Lease  made  on  Suniay. 

36.  Construction  of  the  instrument. 

37.  Necessity  of  entry — Interesse  termini. 

38.  Fraud  in  creation  of  the  relation. 

a.  Fraud  on  part  of  lessee. 

b.  Fraud  on  part  of  lessor. 

30.     Mistak-e  in  creation  of  the  relation. 
40.     Lease  for  illegal  purpose. 


§  16  LEASE  OR   DEMISE.  I59 

§  16.     The  nature  of  a  lease  or  demise. 

We  have  had  occasion,  in  describing  the  various  classes  of  ten- 
ancies, to  refer  to  the  "lease"  or  "demise"  by  which  a  tenancy- 
is  created.  We  Avill,  in  this  chapter,  undertake  to  consider  the 
general  characteristics  and  requisites  of  a  lease  or  demise  as 
the  legal  act  by  which  a  tenancy  is  created,  with  no  reference, 
for  the  most  part,  to  any  particular  class  or  classes  of  tenancy 
created  thereby. 

The  word  "lease"  is  unfortunately  used  in  different  senses. 
Its  primary  signification  is  well  given  by  Blackstone  1  as  "prop- 
erly a  conveyance  of  any  lands  or  tenements  (usually  in  consider- 
ation of  rent  or  other  annual  recompense)  made  for  life,  for 
years,  or  at  will,  but  alwaj's  for  a  less  time  than  the  lessor  hath 
in  the  premises."  Other  standard  textbooks  give  substantially 
similar  definitions,^  and  that  a  lease  is  a  conveyance  has  been 
frequently  stated  judicially.^ 

The  word  "lease"  is  also  used  in  a  more  extended  sense  to 
describe  not  only  the  legal  act  (the  conveyance)  by  which  a 
lesser  estate  is  vested  in  another,  but,  in  addition,  the  legal  act 

1  2  Blacks^,  Comm.  317.  grants  only  a  portion  of  his  estate, 

2  So  in  1  Plat+,  Leases,  1,  a  lease  leserving  to  himself  a  reversion,  the 
is  defined  as  "a  grant  or  assurance  of  conveyance  is  a  lease."  Comyn, 
a  present  or  future  interest  for  life,  Landl.  &  Ten.  51. 

for  years,  or  at  will,  in  lands  or  s  Jones  v.  Marks,  47  Cal.  242;  Carl- 
other  property  of  a  demisable  nature,  ten  v.  Williams,  77  Cal.  89.  19  Pac. 
a  reversion  being  left  in  the  party  185,  11  Am.  St.  Rep.  243;  McKee  v. 
from  whom  the  grant  or  assurance  Howe,  17  Colo.  538,  31  Pac.  115;  New 
proceeds."  In  Sheppard's  Touch-  York,  C.  &  St.  L.  R.  Co.  v.  Randall, 
stone,  266,  it  is  said  that  "a  lease  102  Ind.  453,  26  N.  E.  122;  Craig  v. 
doth  properly  signify  a  demise  or  Summers,  47  Minn.  189,  49  N.  W. 
letting  of  lands,  rent,  common  or  742,  15  L.  R.  A.  236;  Crouse  v.  Mitch- 
any  hereditament  unto  another  for  ell,  130  Mich.  347,  90  N.  W.  32.  97 
a  lesser  time  than  he  that  doth  let  Am.  St.  Rep.  ¥79;  In  re  Tuohy's  Es- 
it  hath  in  it."  And  see,  to  the  same  tate,  23  Mont.  305,  58  Pac.  722;  Aver- 
effect,  2  Preston,  Abstracts  of  Title,  ill  v.  Taylor,  8  N.  Y.  (4  Seld.)  44; 
124.  Spielmann  v.  Kliest,  36  N.  J.  Eq.  203; 

"A  lease  is  a  conveyance  by  way  Shimer  v.  Phillipsburg,  58  N.  J.  Law, 
of  demise  of  lands  or  tenants  for  508.  33  Atl.  852;  Clark  v.  Hyatt.  55 
life  or  lives,  for  years,  or  at  will,  N.  Y.  Super.  Ct.  (23  Jones  &  S.)  98; 
but  always  for  a  less  term  than  the  Wien  v.  Simpson,  2  Phila.  (Pa.)  158; 
party  conveying  himself  has  in  the  Gray  v.  LaPayette  County,  65  Wis. 
premises".  Woodfall,  Landl.  &  Ten.  567.  27  N.  W.  311;  State  v.  Morrison, 
(16th  Ed.)   132.     "When  the  alienor    IS  Wash.  664,  52  Pac.  228. 
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or  acts  by  which  various  contractual  obligations  are  created  in 
connection  with  such  conveyance,  that  is,  it  is  applied  to  an 
aj^gregate  of  simultaneous  legal  acts,  by  one  of  which  a  lesser 
estate  is  transferred  to  another,  and  by  another  or  others  of 
which  the  transferor  or  transferee,  or  both,  contract  to  do  or  leave 
undone  certain  things.  In  other  words,  it  describes  a  lease  in 
the  sense  first  above  referred  to  jjIus  what  are  usually  described 
as  the  "covenants  of  the  lease. "^ 

A  third  sense  in  which  the  word  "lease"  is  frequently  used 
is  to  describe  the  written  instrument  in  which  such  a  conveyance, 
and  the  covenants  connected  therewith,  may  be  incorporated. 
When  we  speak  of  the  "execution"  of  a  lease,  for  instance,  we 
evidently  use  the  word  "lease"  in  a  sense  different  from  that 
in  which  we  use  it  when  we  say  that  a  "lease"  for  less  than 
three  years  need  not  be  in  writing.  Not  infrequentl)',  in  the 
course  of  this  work,  we  Avill  use  the  compression  "instrument  of 
lease"  to  avoid  confusion  in  this  respect. 

The  word  "lease"  is  also,  as  we  have  before  remarked,^  used, 
by  a  sort  of  metonymy,  to  describe  the  estate  created  by  the 
lease. 

In  view  of  the  fact  that  the  entrance  into  contractual  obliga- 
tions by  means  of  "covenants"  ordinarily  constitutes  a  most 
important  part  of  a  transaetion  involving  the  creation  of  the  re- 
lation of  landlord  and  tenant,  it  is  not  surprising  that  quite 
frequently  the  courts  have  lost  sight  of  tlie  fact  that  the  really 
essential  part  of  the  transaction  is  a  conveyance,  and  instead 
regard  it  as  involving  the  creation  of  contractual  obligations 
only,  frequently  speaking  of  the  "contract  of  lease."®     The  ex- 

4  In  Anson,  Contracts  (7th  Ed.,  at  e  See  ante,  §  12  a  at  note  17. 
p.  8),  it  is  said:  "It  is  no  doubt  •'■Compare  Austin.  .Jurisprudence 
possible  that  contractual  obligations  (3d  Ed.)  387.  "Rights  in  rem  some- 
may  arise  incidentally  to  an  agree-  times  arise  from  an  instrument 
ment  which  has  for  its  object  the  which  is  called  a  contract,  and  are 
transfer  of  property.  In  the  case  of  therefore  said  to  arise  from  a  con- 
a  conveyance  of  land  with  covenants  tract.  The  instrument  in  these  cases 
annexed,  or  the  sale  of  a  chattel  wears  a  double  aspect,  or  has  a  two- 
with  a  wp.rranty,  the  obligation  fold  effect.  To  one  purpose  it  gives 
hangs  loosely  to  the  converance  or  jus  in  personam  and  is  a  contract, 
sale,  and  is  so  easily  distingnishabla  to  another  purpose  it  gives  jus  in  rem 
+hat  one  may  deal  with  it  as  a  con-  and  is  a  conveyance.  When  a  so- 
tract.  called  contract  passes  an  estate,  or. 
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pression  "contract  of  lease,"  if  it  is  to  be  used  at  all,  should 
be  applied  merely  to  the  aggregate  of  the  covenants  into  which 
the  parties  may  have  entered  in  connection  with  the  making  of 
the  conveyance  by  way  of  lease.  But  such  a  conveyance  may  be 
made  without  any  accompanying  covenants,  in  which  case  the 
expression  "contract  of  lease"  would  appear  to  be  inapplicable  J 
The  word  "contract,"  it  is  true,  has  occasionally  been  used  in 
a  sense  broad  enough  to  include  a  conveyance,  on  the  theory 
that  a  conveyance  is  the  result  of  agreement,^  a  theory  which,  it 
may  be  remarked,  is  not  in  harmony  with  the  common-law  con- 
ception of  a  conveyance  by  deed.^  Giving  the  word  "contract" 
this  broader  signification,  a  conveyance  by  way  of  lease  is  a 
contract,  but  the  same  maj'  be  said  of  a  conveyance  in  fee  simple. 
The  modern  scientific  writers  on  the  law  of  contract  do  not  use 
the  term  in  this  extended  sense,  but  restrict  it  to  the  voluntary 
creation  of  rights  in   personam   as   distinguished   from  rights   tn 

in  the  language  of  the  modern  civ-  In  some  of  the  Southern  states  the 
ilians,  a  right  in  rem,  to  the  obligor,  expression  "rental  contract"  is  much 
it  is  to  that  extent  not  a  contract  but  in  vogue.  It  is  unfortunate  that 
a  conveyance,  alhough  it  may  be  a  such  expressions  should  be  used,  with 
contract  to  some  other  extent  and  the  necessary  result  of  obscuring 
considered  from  some  other  aspect,  fundamental  legal  principles.  "We  do 
A  contract  is  not  distinguished  from  not  refer,  of  course,  to  states  which 
a  conveyance  by  the  mere  consent  of  have  avowedly  accepted  the  civil  law 
parties."  view  of  the  subject. 

Statements  in  the  old  books,  as  in  s  See  Holland,  Jurisprudence  (9th 
Bro.  Abr.,  Contracts,  pi.  43;  Co.  Litt.  Ed.)  242.  In  Professor  Salmond's 
47  b,  that  a  lease  is  a  contract,  have  able  work  on  Jurisprudence  (2d  Ed.) 
reference  to  the  fact  that  an  action  307,  note,  it  is  said:  "Contract  is 
of  debt  might  be  maintained  for  the  sometimes  used  in  the  wide  sense  of 
rent  reserved.  See  post,  §  157  a,  any  bilateral  act  in  the  law  (cit- 
note  294.  Compare  the  statement  in  ing  Holland,  Jurisprudence,  supra). 
Co.  Litt.  45  b,  that  "whatsoever  word  This,  however,  is  very  unusual,  and 
amounteth  to  a  grant  may  serve  to  it  is  certainly  better  to  use  agree- 
make  a  lease,"  showing  clearly  that  ment  in  this  sense.  Contract,  being 
author's  conception  of  a  lease  as  'a.  derived  from  contrahere,  involves  the 
conveyance.  idea  of  binding  two  persons  together 

7  Occasionally  the  expression  by  the  vinculum  juris  of  an  obliga- 
"breach  of  lease"  or  "breach  of  lease  tion.  An  assignment  is  not  a  con- 
contract"  is  made  use  of  by  the  courts,  tract,  and  a  release  is  the  very  re- 
meaning  thereby  the  breach  of  some  verse  of  a  contract." 
particular  contractual  stipulation  9  That  at  common  law  a  convey- 
contained  in  the  instrument  of  lease,    ance  by  deed  is  perfectly  valid  with- 

L.  and  Ten.  11. 
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rem.^^  And  to  speak  of  a  legal  act  as  a  contract  when  it  in- 
volves the  transfer  of  an  interest  is  at  best  misleading,  even 
if  not  erroneous. 

Taking  the  most  ordinary  case  of  a  lease,  one  for  a  term  of 
years,  it  would  generally  be  conceded  that  its  effect  is  to  create 
in  the  lessee  an  estate  for  years,  a  class  of  estate  as  well  recog- 
nized at  the  present  day,  though  not  formerly,^'  as  an  estate  in 
fee  simple  or  for  life.  So  a  lease  for  life  undoubtedly  creates 
an  estate  for  life  in  the  lessee,  a  fact  which  was  fully  recognized 
at  common  law  in  the  requirement  of  livery  of  seisin  to  validate 
such  a  lease.^2  ^n^l  a  lease  from  year  to  year,  or  other  periodic 
lease,  creating  as  it  does  a  term  for  at  least  one  year  or  other 
period  named,  must  also  be  regarded  as  creating  an  estate  in  the 
lessee.  Even  a  tenant  at  will  has  been  recognized  as  having 
an  estate  in  the  land.^^  in  all  these  cases  the  tenant  of  the  par- 
ticular estate  named  may  assert  his  rights  of  possession  and 
enjoyment  as  against  any  person  whomsoever,  that  is,  he  has  that 
proprietary  interest  in  land  which  goes  by  the  name  of  estate. 
And  to  create  such  a  proprietary  interest  a  conveyance,  as  dis- 
tinguished from  a  contract,  is  necessary. 

The  not  infrequent  failure  to  recognize  that  a  lease  is  some- 
thing more  than  a  mere  contract  is,  it  is  conceived,  to  a  consid- 

out  any  consent,  or  even  knowledge  chattel  interest."     That  the  term  is 

thereof,  on  the  part  of  the  grantee,  a  chattel  interest  is  no  doubt  to  be 

see  Harriman,  Contracts,  §§   82,  83;  conceded,  but  that  it  is  not  an  estate 

2  Tiffany.  Real  Prop.  §  407.  is    certainly   not   the  law   generally, 

10  See  Anson,  Contracts  (7th  Ed.)  though  it  was  the  law  in  England,  as 
3;  Pollock,  Contracts  (6th  Ed.)  Ap-  has  been  before  stated,  five  hundred 
pendix  A;  Hammon.  Contracts,  §§  6,  years  ago.  So  the  statement  in  the 
7,  note  (17);  Clark,  Contracts,  11.  recent  case  of  In  re  Hubbell  Trust, 
So  Pothier,  Obligations,  3,  says:  135  Iowa,  637,  113  N.  W.  512,  that 
"Th^t  kind  of  agreement,  the  object  "the  lease  of  land  by  which  a  tenant 
of  which  is  to  form  some  engagement,  acquires  the  right  or  possession  for 
is  that  which  is  called  a  contract."  a  specified   period   vests  in  him   no 

11  See  ante,  §  12  a.  interest   in  the  land  itself,"  cannot 
In     Trustees     of    Wadsworthville   be  approved. 

Poor   School    V.    Jennings.    40   S.    C.  12  Berwick's     Case.     5     Coke,     93; 

168,   18    S.   E.    257,    891,   42   Am.    St.  2  Preston  Estates,  162. 

Rep.  854,  there  is  a  dictum  that  "a  "Co.  Lin.  55a;  2  Blackst.  Coram, 

lessee    has   no    estate    in    the    lands  145;     1    Preston.    EEt^tes,    28;     Wil- 

demised    to   him.     His    term,    under  liams.    Real    Prop.    (18th    Ed.)    434. 

the  law,  is  but  a  chose  in  action  or  See  ante,  §  13  c. 
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erable  extent  due  to  the  fact  that  a  writer  of  recognized  standing, 
two  centuries  ago/^  defined  a  lease  as  a  contract  *  *  *  for 
the  possession  and  profits  of  lands  on  the  one  side,  and  a  re- 
compense by  rent,  or  other  consideration,  on  the  other."  This 
definition,  or  one  substantially  identical  therewith,  in  regarding 
a  lease  purely  as  a  contract,  has  been  accepted  in  a  number  of 
cases,^^  frequently  upon  the  express  authority  of  the  writer  re- 
ferred to.  The  fundamental  objection  to  such  a  definition  of  a 
lease  is  that  it  entirely  ignores  the  common-law  theory  of  a 
particular  and  a  reversionary  estate  in  the  lessee  and  lessor 
respectively,  and  substitutes  therefor  the  civil  law  conception 
of  a  contract  of  hiring  (locatio  conductio),  which  passes  no  title 
or  property  in  the  thing  hired,  but  merely  binds  the  owner 
(locator)  to  secure  the  enjoyment  of  the  thing  to  the  hirer.i^ 

One  writer,  usually  regarded  as  of  considerable  accuracy, 
seeming  to  find  difficulty  in  choosing  between  the  definitions  of  a 
lease,  states  that  a  lease  is  "a  contract  for  the  possession  of 
lands  and  tenements  on  the  one  side;  and  a  recompense  of  rent 

14  The  author  of  Bac.  Abr.  tit.  civil  law  locatio  conductio  did  not 
Leases,  433.  This  is  usually  attrib-  create  any  rights  in  rem  in  the  hirer 
uted  to  Chief  Baron  Gilbert.  is  clearly  shown  in  Hunter's  Roman 

15  United  States  v.  Gratiot,  14  Pet.  Law   (3d  Ed.)   at  p.  506. 

(U.  S.)  52G,  10  Law  Ed.  573;  Thomas        The  civil  law  conception  of  a  lease 

V.  West  Jersey  R.  Co.,  101  U.  S.  71,  prevails   in  Louisiana  and   to   some 

25Law.  Ed.  950;  Heywoodv.  Fulmer,  extent    in     Georgia.     In    the    latter 

158  Ind.  658,  32  N.  E.  574,  18  L.  R.  A.  state  a  statute   (Code  1895,  §  3115) 

491;   Sawyer  v.  Hanson,  24  Me.  542;  provides  that  "^"no  estate  passes  out 

Pelton   V.   Minah   Con.   Min.   Co.,   11  of  the  landlord,  and  the  tenant  has 

Mont.  281,  28  Pac.  310;  Paul  v.  Crag-  only   a   usufruct     *     *     *  ;    and    all 

naz,  25  Nev.  293,  59  Pac.  857,  60  Pac.  renting  or  leasing  of  such  real  estate 

983,    47    L.    R.    A.    540;    Edwards   v.  for  a  period   of  time  less  than  five 

Noel,    88   Mo.   App.   434;    Jackson  v.  years  shall  be  held  to   convey  only 

Harsen,  7  Cow.   (N.  Y.)  323,  17  Am.  the  right  to  possess  and  enjoy  such 

Dec.  517;    Dolittle  v.  Eddy,  7  Barb,  real    estate,     *     *     *     and    to    give 

(N.  Y.)  74;  Becker  v.  Becker,  13  App.  only  the  usufruct,  unless  the  contrary 

Div.  342,  43  N.  Y.  Supp.  17.  be  agreed  upon."     In  Bentley  v.  At- 

16  See,  as  to  the  civil  law  con-  lanta,  92  Ga.  623,  18  S.  E.  1013,  how- 
tract  as  distinguished  from  a  modern  ever,  it  is  said  that  "a  tenant,  though 
lease,  and  its  resemblance  to  the  he  has  no  estate  in  the  land,  is  the 
early  English  conception  of  a  lease,  owner  of  its  use  for  the  term  of  his 
Hare.  Contracts,  90,  92.  See,  also,  rent  contract,  and  he  can  recover 
Pothier,  Contract  de  Louage,  §  3;  damages  for  any  injury  to  such  use" 
Sandars'    Justinian,    451.     That    the  occasioned  by  a  public  nuisance. 
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or  other  income  on  the  other.  Or  it  is  a  conveyance  of  lands  and 
tenements  to  a  person  lor  life,  for  years,  or  at  will,  in  considera- 
tion of  a  return  of  rent,  or  other  recompense."*^  And  occasion- 
ally such  an  alternative  definition  has  been  asserted  by  the 
courts.**  As  we  have  undertaken  to  show,  a  lease  is  always  a  con- 
veyance, and  such  a  definition  is,  it  is  conceived,  not  only  ambig- 
uous, but  likewise  erroneous. 

One  of  the  definitions  which  we  have  undertaken  to  criticise 
appears  to  assume  that  a  consideration  is  necessary  to  the  va- 
lidity of  a  lease,  and  we  occasionally  find  judicial  suggestions 
to  the  same  effect.*^- ^o  So  far  as  by  the  term  "lease"  we  refer 
to  a  conveyance  by  way  of  lease,  that  is,  a  conveyance  leaving 
a  reversion  in  the  grantor,  it  is  perfectly  valid  without  any  con- 
sideration moving  to  the  lessor.  Even  though  any  of  the  con- 
tractual stipulations  were  invalid  for  lack  of  a  consideration,  this 
would  not  affect  the  lease  so  far  as  it  is  a  conveyance  creating 
a  tenancy.  A  conveyance  in  fee  simple  is  valid  without  any  con- 
sideration,2i  and  so  must  be  a  conveyance  for  a  less  period.  In 
other  words,  one  havin":  an  estate  in  land  may  make  to  another 
a  gift  of  either  his  whole  interest  or  of  a  part  of  his  interest. 
Ordinarily  the  lessor  does  receive  what  would  be  a  sufficient 
consideration  to  support  a  contract  in  the  shape  of  the  lessee's 
contract  to  pay  rent,  but  that  a  lease  is  valid  without  any  pro- 
vision for  rent  is  well  recognized.22 

17  4  Cruise's  Dig.  tit.  32,  c.  5,  §  1.  Real  Prop.  (6th  Ed.)  §  2272;  Notes  of 

isMllllken  v.  Faullc,  111  Ala.  658,  Coleridge  and  Christian,  at  p.  296  of 

20   So.   594;    Lacey   v.   Newcomb,   95  Blackstone's    Comm.    criticizing   the 

Iowa,  287,  63  N.  W.  704;    Branch  v.  statement  by  that  author  to  the  con- 

Doane,  17  Conn.  402;  Badger  Lumber  trary.     See,  also,  cases  to  the  above 

Co.   V.   Malone,  8  Kan.   App.  121,  54  effect  cited  2  Tiffany,  Real  Prop.  9 

Pac.  692;   Jackson  v.  Harsen,  7  Cow.  384,  note  145. 

(N.  Y.)   323,  17  Am.  Dec.  517.  That    a    common-law    conveyance 

19.  20  Gilpin  V.  Adams,  14  Colo.  512;  was  valid  without  consideration  is 
White  V.  Walker,  31  III.  422;  Mc-  necessarily  inrolved  In  the  well  rec- 
Farlane  v.  Williams,  107  111.  13;  ognized  rule  that,  on  a  feoffment 
Mitchell  V.  Com.,  37  Pa.  187;  Visalla  without  consideration,  a  use  result- 
Gas.  &  Elec.  L.  Co.  V.  Sims,  104  Cal.  ed  in  favor  of  the  feoffor.  See  Sug- 
326,  37  Pac.  1042,  43  Am.  St.  Rep.  den's  Gilbert  on  Uses,  c.  1,  §§  5,  60; 
105.  1  Sanders,  Uses  and  Trusts,  60;  Per- 

21  See  Preston,  Abstracts  of  Title,  kins,  §  533. 

71;    1   Sanders,   U?gs  &  Trusts,    67;  22  See  post,  §  165. 
4  Kent's  Comm.   462;    3  Washburn, 
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The  word  ''demise"  is  not  infrequently,  especially  in  England, 
applied  to  the  legal  act  by  which  the  relation  of  landlord 
and  tenant  is  created,  that  is,  the  conveyance  of  an  estate  less 
than  that  of  the  grantor.  The  use  of  this  word,  not  having  any 
reference  to  the  covenants  entered  into  by  the  parties  thereto,  is 
free  from  the  ambiguity  which  unfortunately  attends  the  use  of 
the  word  "  lease.  "^3 

§  17.    Tenancy  "by  implication." 

Not  infrequently  reference  is  made  to  a  tenancy  "by  implica- 
tion, "  or  it  is  said  that  the  relation  of  landlord  and  tenant  may 
be  "implied."  The  courts  and  textbook  writers,  in  using  this 
language,  are  not  entirely  explicit,  but  they  appear  usually  to 
mean  that  the  relation  may  be  created  without  the  use  of  the 
language  ordinarily  regarded  as  most  appropriate  for  the  pur- 
pose. It  is,  for  instance,  said  by  an  able  writer  that  "an  estate 
at  Avill  may,  and  frequently  does,  arise  by  implication,  "24  by 
which  is  meant,  no  doubt,  that  such  an  estate  may  be  created  by 
an  entry  under  an  informal  oral  permission,  as  before  explained.^^ 
There  is,  however,  no  distinction  in  principle  between  such  a 
case,  and  the  case  of  a  lease  in  express  terms,  using  the  words 
"lease"  and  "demise."  Ordinarily  a  tenancy  at  will  is  created 
in  this  way,  the  owner  of  the  premises  merely  giving  permission 
to  another  to  take  possession,  and  the  latter  taking  possession 
accordingly.  But  the  words  "you  may  take  possession  of  this 
property"  are  quite  as  effective  as  the  words  "I,  A.  B.  hereby 
lease  to  you  C.  D.,  the  premises,  (describing  them)  to  have  and 
to  hold  at  will."  In  either  case  there  is  a  lease,  either  oral  or  in 
writing,  as  the  case  may  be.  The  only  distinction  between  the 
forms  of  expression  is  that  in  the  former  case  there  is  no  state- 

23  Coke  (2  Inst.  483)   uses  demise  to  denote  a  partial  transfer  by  way 
in  the  sense  of  a  conveyance  in  fee    of  lease. 

,  .,  -       ,,r       -D^*^^        In  Snedecor  v.  Pope,  143  Ala.  275, 

simple,   fee  tail   or  for  life.     Refer-  o-,o     •..    •     ^     -a  .:■   +i,  4.   ^v 

^    '  .     ^  39    So.    318,    it   IS    decided   that   the 

ring  to  this  passage  counsel  m  Green-   ^^^^  .Remise"  does  not  necessarily 
away  v.  Adams,  12  Ves.  Jr.  397,  said:    .^^^^^  ^  written  instrument.     That 
"  'The  strict  technical  import  of  the  ^^^^  jg  g^  gg^jj^g  unquestionable, 
word  demise  '  from  the  verb 'dimitto'        24  Smith,  Landl.  &  Ten.    (3d  Ed.) 
is     any     transfer     or     conveyance.    21. 
though  by  habit  it  is  generally  used       25  See  ante,  §  13  a  (3). 
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ment  <is  to  the  nature  of  the  tenancy,  and  this  has  to  be  supplied 
by  tlio  law,  which  determines  that  the  takinj,'  of  possession  under 
such  bare  permission  creates  a  tenancy  at  will.  The  relation  of 
tenancy  may  even  be  created  by  a  landowner's  mere  assent  to 
the  words  used  by  another,  as  when  he  is  asked  if  he  is  willing  to 
lease  on  certain  terms  and  he  indicates  his  assent  to  the  propo- 
sition, and  possession  is  taken  accordingly ,2«  and  he  might  in- 
dicate his  assent  for  this  purpose  by  acts  instead  of  words.  In 
such  a  case,  however,  there  is  a  lease,  and  the  use  of  the  expres- 
sion "implication"  in  this  connection  can  but  obscure  the  real 
nature  of  the  transaction.  So  in  the  frequent  case  of  what  is 
is  known  as  an  "attornment,"  that  is,  an  acknowdedgment  by 
one  in  possession  of  land,  by  w^ord  or  act,  that  he  is  tenant  of 
another,  there  is  in  effect  a  lease  to  him  by  such  other,  though 
there  may  be,  on  the  part  of  the  latter,  no  word  or  act  except 
the  mere  tacit  acceptance  of  the  acknowledgment.^"  And  when 
it  is  said,  in  connection  with  actions  for  use  and  occupation,  that 
the  relation  of  landlord  and  tenant  must  exist  by  "implied  or 
express  contract,  "^^  it  cannot  be  intended  thereby  to  say  that 
the  law  creates  the  relation  under  certain  circumstances  without 
reference  to  the  intention  of  the  parties,  but  the  meaning  pre- 
sumably is  that  a  mere  permissive  possession,  however  the  per- 
mission may  be  indicated,  is  ordinarily  sufficient  to  justify  re- 
covery in  such  an  action.  If  one  takes  possession  "under  a  con- 
tract for  a  lease"  or  "under  a  contract  of  sale,"  as  it  is  usually 
expressed,^^  his  entry  is  actually  by  reason  of  a  permission,  stated 
in  the  contract,  or  otherwise  indicated,  and  it  seems  improper  to 
say  that  there  is  in  such  case  a  tenancy  "by  implication."  And 
if  one  enters  under  a  lease  invalid  for  want  of  writing  or  of 
record,  he  becomes  tenant  because  his  entry  is  by  permission,  and 
he  in  reality  enters  under  a  lease,  though  not  under  the  lease 
intended  to  be  made.^*' 

26  See  e.  g.,  Sch-warze  v.  Mahoney,       27  See  post,  §  19  c. 
97  Cal.  131,  31  Pao.  908,  where  one       28  See  e.  g.,  Dudding  v.  Hill,  15  111. 

who  asked  the  owner  what  rent  she  HI;    Greenup  v.   Vernor,  16   111.   26; 

desired,  and,  on  being  told,  expressed  Chamberlain  v.  Donahue,  44  Vt.  57. 
a  readiness  to  "take"  the  property,        -'o  See  post,  §§  43  a.  65. 
and  took  possession,  was  held  to  be       ••">  See  ante,   §   13   a    (3);    post,   § 

a  tenant.  25  g. 
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In  no  case,  it  is  conceived,  does  the  law  ''imply"  a  tenancy 
when  there  is  in  fact  no  lease,  that  is,  no  permission  by  the  owner 
to  another  to  take  or  retain  possession,  manifested  either  by 
words  or  acts,^^  though  it  occasionally  says  that  one  who  is  in 
by  permission  shall,  under  certain  circumstances,  be  regarded 
as  one  class  of  tenant  rather  than  another.^-  One  who  enters 
another's  land  without  permission  is  a  trespasser  and  not  a 
tenant^^  and  the  law  will  not  "imply"  that  he  is  rightfully  in 
possession  for  the  purpose  of  imposing  liability  upon  him  as  a 
tenant,^*  even  though  he  enters  into  negotiations  for  a  lease.'-''' 

Occasionally  the  expression  "implication"  or  "implied"  is 
used  with  regard  to  the  evidence  necessary  or  sufficient  to  justify 
a  finding  of  the  existence  of  the  relation  of  tenancy.  Thus  it  has 
been  said  that,  if  the  facts  are  such,  in  the  estimation  of  the  jury, 
as  to  exclude  every  other  reasonable  hypothesis,  the  law  will 
imply  that  the  relation  of  landlord  and  tenant  exists.^''  This 
seems  to  be  merely  the  equivalent  of  a  statement  that  the  jury 
should  find  the  existence  of  a  tenancy  if  this  is  the  only  reason- 
able hypothesis  on  the  evidence,  and  so  when  it  is  said  thjjk':  a 

31  See  Bailey's  Adm'r  v.  Campbell,  part  of  the  land  by  the  removal  of 

82  Ala.   342,  2   So.  646;    Emerson  v.  the  house  thereon.     It  would  rather 

Weeks,    58    Cal.     439;     Littleton    v.  seem   that   by  such   removal   of  the 

Wynn,  31  Ga.  583;   Hill  v.  Coal  Val-  house  with  him   in  it  the   lessee  in 

ley  Min.  Co.,  103  111.  App.  41;   Cum-  effect  licensed  him  to  go  on  the  land 

mings    V.    Smith,    114    111.    App.    35;  for    the    purpose    of    occupying    the 

Knowles    v.     Hull,     99     Mass.     562;  house,  and  that  by  remaining  in  the 

Emmons  v.  Scudder,  115  Mass.  367;  house  he  acted  under  the  license.     It 

Twiss    V.    Boehmer,    39    Or.    359,    65  was  as  if  he  had  been  transported  by 

Pac.  IS;  Moore  V.  Harvey,  50  Vt.  297;  the    lessee    thereon    in    his    vehicle. 

Wilcher  v.  Robertson,  78  Va.  602.  There  was  no  intention  on  the  part 

In  Pardee  v.  Gray,  66  Cal.  524,  6  of  the  lessee  to  give  possession  of  any 

Pac.  389,  it  was  held  that  one  who,  part  of  the  premises  or  to  create  a 

having  refused   to  leave  A's  house,  tenancy,  and  there  was  not,  so  far 

was  moved  by  A,  with  the  house,  on  as  appears,  any  intention  on  the  part 

land  leased  to  A,  was  "put  in   pos-  of  the  person  in  the  house  to  take 

session"  of  a  portion  of  such   land,  possession  as  tenant, 

and  was  consequently   liable  to   ex-  32  See  an+e.  SS  13  a  (3),  14  b  (2). 

pulsion     by     summary     proceedings  33  See  ante,  §  6. 

commenced  by  A's  lessor,  as  being  34  See  post.  ^  302. 

an  undertenant.     It  might,  it  seems  ss  See  post,  §  19d,  at  notes  105-107, 

be  questioned  whether  the  person  in  §  302.  at  note  32. 

the  house  was  "put  in  possession"  of  se  Rainey  v.  Capps,  22  Ala.  288. 
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tenancy  may  be  "implied"  from  the  payment  of  rent,^''  it  is 
usually  meant  that  its  existence  may  be  inferred  from  such  pay- 
ment. 

§  18.    Evidence  of  creation  of  the  relation. 

The  question  whether  the  relation  of  landlord  and  tenant  has 
been  created  is  one  of  fact  for  the  jury  subject  to  the  instructions 
of  the  court,3s  and  even  thouu;h  the  construction  of  a  written 
instrument  as  being  a  lease  vcl  non  is  involved,  a  question  which 
is  plainly  for  the  court,^**  and  the  court  decides  it  to  be  a  lease, 
the  question  whether  the  relation  of  tenancy  actually  exists  is, 
it  seems,  still  for  the  jury  as  being  dependent  on  whether  pos- 
session has  been  taken  and  held  under  the  lease.^'' 

The  only  class  of  evidence  bearing  upon  the  existence,  or  which 
is  the  same  thing,  the  creation,  of  the  relation,  particularly  re- 

3T  Strahan  v.  Smith,  4  Bing.  01;  of  the  borough  which  owned  the 
Cunningham  v.  Holton,  55  Me.  33;  land,  an  oflBcer  of  the  association  hav- 
Weinhauer  v.  Eastern  Brew.  Co.,  85  ing  been  present  when  the  resolution 
N.  Y.  Supp.  354.     See  post,  §  18.  was  passed.     Where  all  the  facts  on 

38  Swanner  v.  Swanner,  50  Ala.  66;  which  the  allegation  of  a  tenancy  is 
McDowell  V.  Hyman,  117  Cal.  67,  48  based  are  admitted,  the  court  may 
Pac.  984;  Cunningham  v.  Cambridge  determine  whether  a  terancy  exists. 
Sav.  Bank,  138  Mass.  480;  Duncan  Howard  v.  Carpenter,  22  Md.  10. 
V.  Beard,  2  Nott  &  McC.  (S.  C.)  400;  39  See  Ferris  v.  Hoglan,  121  Ala. 
Doe  d.  Hearn  V.  Gray,  2  Houst.  (Del.)  240,  25  So.  834;  State  v.  Paige,  1 
135;  Jackson  v.  Vosburgh,  7  Johns  Speer  Law  (S.  C.)  408,  40  Am.  Dec. 
(N.  Y.)  186;  McKenzie  v.  Sykes,  47  608;  McCutchen  v.  Crenshaw,  40  S. 
Mich.  294,  11  N.  W.  164;  Chamberlin  C.  511,  19  S.  E.  140;  Stadden  v.  Haz- 
T.  Donahue,  44  Vt.  57.  So  the  ques-  zard,  34  Mich.  76;  Nightingale  v. 
tion  whether  a  tenancy  was  for  a  Barens,  47  Wis.  389,  2  N.  W.  767. 
year  or  from  month  to  month  was  In  Lamson  v.  Moffat,  61  Wis.  153,  21 
decided  to  be  for  the  jury.  Pusheck  N.  W.  62,  it  was  decided  that  though 
▼.  Frances  E.  Willard  N.  T.  H.  Ass'n,  an  instrument  was  on  its  face  a  lease, 
94  111.  App.  192.  the  jury  could  find  on  the  evidence 

In  Borough  of  Phoenixville  v.  Wal-  that  it  was  intended  merely  as  a 
ters,  147  Pa.  501,  23  Atl.  776,  it  was  mortgage  on  the  crops,  in  accord- 
regarded  as  a  question  for  the  jury  ance  with  the  general  rule  that  an 
whether  the  possession  of  land  by  absolute  conveyance  may  be  shown 
an  association  was  that  of  a  tenant  to  be  a  mortgage, 
from  year  to  year,  as  having  con-  ■»<>  Caldwell  v.  Center,  30  Cal.  539, 
tinued  to  pay  rent  after  the  expira-  S9  Am.  Dec.  131.  As  to  the  necessit>j 
tlon  of  its  original  lease,  or  was  of  entry  under  the  lease  to  create  th^i 
under  a  renewal  thereof,  in  accord-  relation  of  tenancy,  see  post,  §  37. 
ance  with  a  resolution  of  the  council 
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ferred  to  by  the  cases,  is  that  of  the  payment  of  rent,  it  being 
said  that  such  payment  by  one  in  possession  is  evidence  of  the 
relation,^!  and  the  same  has  been  said  of  a  promise  to  pay  rent.^^ 
It  may  happen,  however,  that  the  payment  of  rent  does  not  show 
that  the  payor  is  a  tenant  of  the  payee,42a  3,3  when  he  is  paying 
it  on  account  of  another,'*^  and  even  when  the  payment  is  by  a 
person  in  possession,  he  may  be  a  subtenant  paying  the  rent  on 
account  of  the  original  tenant,^^  or  a  person  on  the  premises  mak- 
ing the  payment  may  be  doing  so  as  the  agent  or  servant  of 
the  tenant.'^^  Or  he  may  even  be  doing  so  without  the  existence 
of  any  legal  relation  or  privity  between  him  and  one  claiming 
under  the  lease.^^  Likewise,  the  fact  that  the  defendant  in  a 
summary  proceeding  pays  the  rental  value  of  the  premises  in 
order  to  secure  an  appeal  does  not  show  him  to  be  a  tenant  right- 
fully in  possession.^''  And  it  has  been  held  that  the  fact  that  one 
in  possession  made  a  single  payment,  as  for  rent,  to  an  adverse 
claimant  of  the  land,  in  order  to  obtain  a  temporary  immunity 
from  suit,  did  not  preclude  her  from  denying  the  existence  of  a 

41  Doe  d.  Hearn  v.  Gray,  2  Houst.  of  the  owner.  Sanborn  v.  First  Nat. 
(Del.)  135;  Doe  d.  Barrett  v.  Jeffer-  Bank,  9  Colo.  App.  245,  47  Pac.  660. 
son,  5   Houst.    (Del.)    477;    Voigt  v.       ^-i  See  post,  §  177  e. 

Resor,      80      111.      331:      Morris     v.  45  in  Joslin  v.  Ervien,  50  N.  J.  Law, 

Niles,  12  Abb.  Pr.  (N.  Y.)  103;  Cres-  39,  12  Atl.  136,  it  was  held  that  evi- 

sler  V.  "Williams,   80    Ind.   366;    Vir-  dence  that  a  person  on  the  premises 

ginia  Min.  &  Imp.  Co.  v.  Hoover,  82  paid  the  first  instalment  of  rent  by 

Va.  449,  4  S.  E.  689.  his    own    check,    that    he   demanded 

42  Kelly  V.  Eyster,  102  Ala.  325,  rents  of  sublessees,  and  gave  receipts 
14  So    657  ^^   ^^^   '^'^^  name,   was   sufScient   to 

42a  See  Sanford  v.  Herron,  161  Mo.  support  a  finding  that  he  was  himself 
176,  61  S.  W.  839,  84  Am.  St.  Rep.  tenant  and  not  merely  the  agent  of 
i^Qg  another. 

'  .,^.  .  4.  V.     ^  -A   •„   +!,„        46  Doe  d.  Hull  v.  V/ood,  14  Mees.  & 

43  "The  rent  must  be  paid  m  the 

capacity  of  tenant."  Strahan  v.  W.  682.  There  the  widow  of  the 
Smith,  4  Bing.  91.     In  that  case  the    lessee   paid   the   rent  to   the   lessor 


pledgee  of  pictures  took  a  lease  of  a 
room  in  which  to  place  them,  and 
the  pledgor  paid  the  rent  in  order  to 


and  this  was  held  not  to  show  that 
she  was  tenant  under  the  lessee's 
administrator,  or  under  the  lessor, 
but  that  knowing  that   she  had   no 

get  them  back.  ^.^.^^^  ^^^  merely  retained  possession. 

A  promise  to  pay  an  annual  sum    avoiding  expulsion   by  the  adminis- 

to  the  owner  of  land  in  order  to  in-    trator  by  such  payment  of  the  rent. 

duce  him  to.  make  a  lease  to  another        47  Hopkins  v.  Holland,  84  Md.  84, 

does  not  make  the  promisor  a  tenant    35  Atl.   11. 
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tenancy.'''  Furthermore,  one  in  possession  payinj;  rent  may  be 
])aying  it,  not  as  tenant  of  the  payee,  but  as  holdinj?  under  a  con- 
veyance in  fee  reserving  rent,"*"  or  under  an  assignment  to  him, 
as  distinguished  from  a  sublease,  reserving  rent.'^'^  Ordinarily, 
however,  if  one  pays  to  another  certain  sums  as  and  for  rent  of 
particular  land,  of  which  the  payor  is  in  possession,  this  is  prima 
facie  evidence  of  the  existence  of  the  relation  of  landlord  and 
tenant,  as  showing  an  attornment  by  the  person  in  possession,  as 
will  be  explained  in  the  next  section. 

The  existence  of  the  relation  of  landlord  and  tenant  may  be 
shown,  as  against  one  of  the  parties,  by  an  admission  by  him,  or 
by  acts  equivalent  to  an  admission.  So  it  has  been  decided  that, 
by  bringing  an  action  for  use  and  occupation,  one  admits  the  ex- 
istence of  a  tenancy .^^  But  the  service  of  a  notice  to  quit  has 
been  held  not  to  involve  such  an  admission,  when  it  was  served 
simultaneously  with  a  declaration  and  notice  in  ejectment.^2 

A  landlord  is  not  precluded,  it  has  been  decided,  from  showing 
that  a  certain  person  is  his  tenant,  as  regards  particular  prem- 
ises, by  the  fact  that  he  has  procured  the  issue  of  a  liquor  license 
to  another  person. ^^ 

That  an  agent  uses  his  own  property  to  some  extent  for  the 

48  Hudson  V.  White,  17  R.  I.  519,  23  ants,   and   the   payment  of   rent   by 

Atl.  57.  such   persons   throughout   that  timo 

A  payment  made  to  secure  immun-  to  the  person  under  whom  the  entry 

ity  from  suit,  not  as  for  rent,  ev*-  was  made  and   to   Tits   descendants, 

dently  does  not  show  the  existence  accompanied  by  the  making  of  im- 

of  the  relation  of  tenancy.     See  Myer  provements,  has  been  held  to   raise 

V.  Roberts,   50  Or.  81,  89  Pac.   1051.  a  presumption    of   a  "lease   in  fee," 

■10  See  ante,  §  11  a.  or  of  an  agreement  for  such  a  lease. 

The  payment  of  rent  to  a  certain  Ham  v.  Schuyler,  4  Johns.  Ch.    (N. 

man   and   his   heirs   or    devisee   for  y.)   1. 

over  twenty  years  by  one  having  a  bo  See  post,  §  151. 

fee  simple  estate  in    land  has  been  ci  Powers  v.  Ingraham,  3  Barb.  vN 

held    to  show   prima  facie  that   tho  y.)    57G;   Cunningham  v.  Holton,  55 

person  to  whom  rent  is  so  paid  has  Me.  33,  57  Me.  420. 

title  to  the  rent.     Steward  v.  Bridg-  b2  Powers    v.    Ingraham,    3    Barb, 

er,  2  Vern.  516;  McElroy  v.  Railroad,  (N.  Y.)  576. 

7  Pa.  536.     And  the  continuous  occu-  az  s.  Liebmann's  Sons  Brew.  Co.  v. 

pation  of  land  for  ei.ghty  years,   by  De   Nicolo,    4G    Misc.    268,   91    N.    Y. 

one    whose    original    entry    thereon  Supp.  791. 
was  permissive  and  by  his  descend- 
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transaction  of  his  principal's  business  does  not  show  that  the 
latter  is  his  tenant  as  regards  such  property .^^ 

It  is  said  that  "a  tenancy  once  created  is  presumed  to  con- 
tinue so  long  as  the  tenant  remains  in  possession.  "-"^^  This,  how- 
ever, is  not,  properly  speaking,  a  matter  of  presumption  or  of  evi- 
dence, but  is,  it  seems,  merely  another  mode  of  stating  that  one 
who  enters  as  tenant  is  precluded,  so  long  as  he  continues  in  pos- 
session, from  asserting  title  in  himself  or  in  another.^*5  There  is 
not,  it  is  conceived,  any  presumption  of  the  continuance  of  the 
tenancy  as  against  the  landlord. 

It  has  been  said  that  the  relation  will  not  be  inferred  from  occu- 
pation, if  the  relative  position  of  the  parties  to  each  other  can, 
under  the  circumstances  of  the  case,  be  referred  to  any  other  dis- 
tinct cause.^'''  This  appears  to  mean  merely  that  if  one  is  shown 
to  be  in  possession  in  another  capacity,  there  is  no  room  for  an 
inference  that  he  is  in  possession  as  tenant,  and  so,  if  one  is  in 
possession  as  trustee,  he  is  not  in  possession  as  tenant  \^^  and  if  he 
is  in  possession  as  agent,  acts  on  his  part  within  his  authority 
will  not  be  regarded  as  the  acts  of  a  tenant.^^ 

The  fact  that  a  written  instrument  contains  the  word  "lease"®*' 
or  "term "61  does  not  conclusively  show  it  to  be  a  lease,  hut  its 
construction  in  this  respect  is  to  be  determined  by  a  considera- 
tion of  the  whole  instrument.     In  num-erous  decisions  the  courts 

54  Pittsburgh,  C.  &  St.  L.  R.  Co.  v  plus  being  paid  to  the  other  party, 
Thornburgh,  98  Ind.  201.  the  owner,  and  no  time  was  fixed  for 

55  Wheelock  v.  Warschauer,  21  Cal.  the  termination  of  any  possessory 
309;  Milsap  v.  Stone,  2  Colo.  137;  interest,  no  rent  was  named  to  be 
Longfellow  v.  Longfellow,  54  Me.  paid,  and  there  was  no  provision  foi 
240;  Hill  v.  Goolsby,  41  Ga.  289.  sharing  in  the  crop.     There  was  held 

56  See  post    §  78.  to  be  a  mere  contract  of  employment. 

57  Hardin  v.  Pulley,  79  Ala.  381.  oi  State  v.  Page,  1  Speer  Law   (S. 

58  Russell  V.  Erwin's  Adm'r,  38  c.)  408,  40  Am.  Dec.  608.  Here  there 
Ala.  44;  Hardin  v.  Pulley,  79  Ala.  381.  was  an  agreement  with  one  to  take 

59  Paige  V.  Akins,  112  Cal.  401,  44  charge  of  a  hotel  as  manager  for  a 
Pac.  666.  term  of  years,  compensation  to  him 

60  Ferris  v.  Hoglan,  121  Ala.  240,  to  be  fixed  by  profits,  and  his  books 
?.5  So.  834.  In  this  case  the  word  to  be  open  to  inspection  by  the  own- 
"lease"  was  used,  but  the  agreement  ers.  This  was  held  not  to  be  a  lease, 
was  that  one  party  was  to  cultivate  The  court  of  appeals  in  equity,  how- 
the  land  and  gather  and  market  the  ever,  seems  to  have  viewed  the  agree- 
crop,  and  was  to  receive  his  com-  ment  differently  in  this  respect.  See 
pensation  from  the  proceeds,  the  sur-  Page  v.  Street,  Speer  Eq.  (S.  C.)  159. 
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have  considered  the  question  whether,  in  the  partieular  case, 
the  instrument  in  question  involved  a  lease  or  merely  a  contract 
for  the  cultivation  of  land  "on  shares,"  and  the  use  of  the  word 
"lease"  has  never  been  rejjarded  as  conclusive."^ 

If  an  instrument  in  terras  undertakes  to  create  the  relation  of 
tenancy,  it  cannot  be  shown  by  oral  evidence  that  the  transaction 
Avas  actually  a  sale.*^ 

§  19.    Attornment. 

a.  Double  meaning  of  term.  The  expression  "attornment" 
is  used  in  two  senses.  At  common  law  it  was  necessary,  upon  a 
transfer  of  a  seignory,  or  of  a  reversion  upon  an  estate  for  life 
or  years,  that  the  tenant  should  "attorn"  to  the  transferee,  before 
the  latter  could  be  regarded  as  the  landlord  and  entitled  to 
assert  rights  as  such  against  the  tenant.*"'^  The  act  of  attorning, 
the  "attornment,"  consisted  merely  of  the  tenant's  recognition 
of  such  transferee  as  his  landlord.'''^  This  requirement  of  at- 
tornment was  dispensed  with  by  St.  4  Anne,  c.  16,  §  9.  And 
this  statute,  or  the  policy  embodied  therein,  has  been  generally 
adopted  in  this  country.^^  "We  have,  therefore,  at  the  present 
day,  but  little  occasion  to  employ  the  word  "attornment"  as 
signifying  the  tenant's  acknowledgment  of  the  transferee  of 
the  reversion  as  his  landlord. 

The  word  "attornment"  is  also  frequently  used,  in  another 
sense,  to  describe  the  acknowledgment,  by  one  previously  in  pos- 
session of  land,  that  he  is  tenant  to  another,  when  there  has 
been  no  transfer  of  any  reversion  to  the   latter,   and   the   ex- 

02  See  post,  §  20.  most  common  attornment,  is  to  say, 

C3  Smith  v.  Caldwell,  78  Ark.  333,  Sir,  I  attorn  to  you  by  force  of  the 

95  S.   W.  467.  said  grant,  or  I  become  your  tenant, 

84Litt.  §§  551-591,  and  Coke's  Com-  etc.,  or  to  deliver   to  the  grantee  a 

mentary  thereon;  Sheppard's  Touch-  penny  or  a  half-penny  or  a  farthing 

stone,  c.   13.  hy  way  of  attornment."    Litt.  §  551. 

05  "Attornment   is  no  other  in  ef-  Lord  Coke  adds:     "Any  other  words 

feet,  but  when  the  tenant  hath  heard  which  import  an  agreement  or  assent 

of  the  grant  made  by  his  lord,  that  to  the  grant  do  amount  to  an  attorn- 

the  same  tenant  do   agree  by  word  raent."     And  payment  of  any  part  of 

to  the  said  grant,  as  to  say  to  the  the  rent  or  service  to  the  grantee  was 

grantee,  I  agree  to  the  grant  made  a  sufflcient  attornment.     Sheppard's 

to  you,   etc.,  or   I   am  well   content  Touchstone,  p.  261. 
with  the  grant  made  to  you;  but  the       "o  See  post,  §  146  f. 
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pression  is  thus  used  whether  the  person  making  the  acknowledg- 
ment, or,  which  is  the  same  thing,  agreeing  to  hold  under  an- 
other, is  himself  the  rightful  owner  of  the  land,  or  is  a  trespasser 
or  disseisor,  or  is  in  possession  as  tenant  of  some  person  other 
than  the  one  whom  he  thus  accepts  as  landlord.  Attornments 
of  this  character  are  the  subject  of  our  present  discussion. 

b.  Attornment  by  tenant  to  stranger — (1)  Is  usually  in- 
valid. The  expression  "attornment"  is  perhaps  most  frequently 
used  in  reference  to  one  already  in  possession  as  tenant  of  an- 
other, and  it  is  generally  recognized  that  one  so  in  possession 
as  another's  tenant  cannot  voluntarily  attorn,  to  the  detriment 
of  his  landlord,  to  an  adverse  claimant  of  the  land.  Such  an 
attornment  was  the  subject  of  the  statute  11  Geo.  2,  c.  19,  §  11, 
which,  after  reciting  that  ''whereas  the  possession  of  estates  in 
lands,  tenements,  and  hereditaments  is  rendered  very  precarious 
by  the  frequent  and  fraudulent  practice  of  tenants,  in  attorning 
to  strangers,  who  claim  title  to  the  estates  of  their  respective 
landlord  or  landlords,  lessor  or  lessors,  who  by  that  means  ar*^ 
turned  out  of  possession  of  their  respective  estates,  and  put  to 
the  difficulty  and  expense  of  recovering  the  possession  thereof  by 
actions  or  suits  at  law,"  prescribed  that  every  such  attornment 
of  any  tenant  or  tenants  should  be  absolutely  null  and  void,  and 
1bat  the  possession  of  their  respective  landlords  or  lessors  should 
not  be  deemed  to  be  in  any  wise  altered  or  affected  thereby  "pro- 
vided always  that  nothing  herein  contained  shall  extend  to 
vacate  or  affect  any  attornment  made  pursuant  to  and  in  con 
sequence  of  some  judgment  at  law,  or  decree  or  order  of  a  court 
of  equity,  or  made  with  the  privity  and  consent  of  the  landlord  or 
landlords,  lessor  or  lessors,  or  to  any  mortgagee  after  the  mort- 
gage is  become  forfeited."  This  provision  has  been  substantially 
re-enacted  in  a  number  of  the  states  of  this  country,^'''  occasionally 
with  changes  of  phraseology  as  to  the  exceptional  cases  in  which 
an  attornment  to  a  stranger  will  be  upheld. 

fiT  California    Civ.    Code,    §    1948;  Jersey  Gen.  St.   p.  1921,  §  26;    Nem 

Delaware    Rev.    Code    1893,    p.    867:  York  Real  Prop.  Law,  §  194;    Oklri- 

Burns' Ann.  St.  ZnfZiana  1901,  §  7097:  homa    St.     190.3,     see    3333;     South 

Iowa  Code  1897,  §  2990;  Kansas  Gen.  Carolina  Civ.  Code,  §  2413;   Yirgini-^ 

St.  1905,  §  4064;   Kentucky  St.  1903.  Code    1904,    §    2784;    West    Virginin 

5  2298:  Mississippi  Code  1906,  §  2837:  Code    1906,    §    3397;     Wisconsin    St 

Missouri  Rev.  St.  1899,  §  4112;  Mov-  1898,  §  2182. 
tana  Rev.  Codes  1907,  §  5233;  2  New 
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The  exact  nieanin},'  and  purpose  of  the  provision  above  quoted 
is  not  entirely  clear,  and  the  same  obscurity  would  seem  to  attend 
its  Amorican  counterparts.  From  the  recitals  in  the  En<,'lish  act 
one  mi^ht  be  led  to  infer  that,  by  the  law  as  it  previously  existed, 
a  tenant  could  always,  by  attorninf]^  to  a  stranpjer,  in  effect 
disseise  his  landlord,  but,  as  a  matter  of  fact,  the  common-law 
rule  is  clearly  stated  by  writers  of  authority  to  have  been  other- 
wise, the  attornment  to  a  stran<;er  being  effective  as  apjainst  the 
landlord  in  one  case  only,  which  could  have  occurred  but  sel- 
dom.*''"^ 

The  doctrine,  embodied  in  the  English  statute  referred  to,  and 
in  its  American  counterparts,  that  a  tenant  cannot  make  an 
attornment  to  an  adverse  claimant,  to  the  prejudice  of  his  own 
landlord,  has  been  applied  in  a  number  of  connections,  usually 
without  specific  reference  to  any  statute  on  the  subject.  For 
instance,  the  stranger  to  whom  such  an  attornment  is  made 
acquires  thereby  no  rights  to  the  land  as  against  the  landlord,*'^ 
nor  as  against  third  persons,^*^  nor  does  the  attornment  give 
such  stranger  adverse  possession  as  against  the  landlord,  capable 
of  ripening  into  title  by  lapse  of  the  statutory  period  of  limita- 
tion."'    So  an  attornment  to  a  stranger  does  not  affect  the  run- 

««  Tf   a    lord   was    disseised   of   the  Dana)  42G,  32  Am.  Dec.  78;  Breeding'q 

demepne  lands  of  the  manor,  an  at-  Heirs  v.  Taylor's  Heirs.  .52  Ky.    (1.1 

tornment  to  the  disseisor  by  the  ten-  B.  Mon.)  477;  State  v.  Howell,  107  N. 

ants  of  the  other  lands  of  the  manor  C.  835,  12  S.  E.  569;  Clampitt  v.  Kel 

Tint   the  disseisor  into  possession   of  ley,  62  Mo.   571.     So  where  the  ten- 

the  rents  and  other  services  due  hy  ant  accepted  a  lease  from  a  stranger 

The  tenants.     But  in  other  cases  the  see  Parker  v.  Nanson,   12  Neb.  41ft 

attornment  of  a  tenant  to  a  stranerer  11    N.    W.    865.     A    grantee    Is    not 

was  simply  nugatory.      Litt.  §§  587,  ousted,  so  as  to  have  a  right  of  ar- 

589:   Co.  Litt.  323.     So  it  is  said  in  tion  on  a  covenant  in  his  deed,   bv 

Gilbert  on  Tenures,  p.  104:     "Though  the   attornment  ot    his   tenant   to   ^ 

my    tenant   should    attorn   to    some-  third     person     who     had     no     title, 

body  else,  that  would  not  put  me  out  Bailey  v.  Moore,  21  111.  165. 
of   possession    of   my    reversion,   be-        to  Perkins  v.  Potts,  52  Neb.  110,  7'' 

rause.    the    right    being    in    me,    it  N.  W.  1017. 

could  not  be  transferred  to  any  bodv        7i  Doe  d.  Hooper  v.  Clayton.  8  Ala 

else,  but  by   some   act  of  my  own:  391.  2  So.  24;   Dausch  v.  Crane,  10?> 

and  the  payment  of  my  tenant  is  bur  Mo.  Z2?,,  19  S.  W.  61 ;  Camden  Orphan 

a    wrongful   payment,  and   doth   not  Soc.  v.  Lockhart,  2  McMuI.  Law  (S 

give  him   my   right."  C.)   84;    Fowler  v.  Simpson,  79  Tex 

fin  United  States  v.  Sliney,  21  Fed.  Gil,  15  S.  W.  682,  23  Am.   St.  Rep. 

894;    Chambers  v.  Pleak,  36  Ky.    (6  370. 
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ning  of  the  statute  of  limitations  in  favor  of  the  landlord  as 
against  a  third  person  claiming  the  property'^ 2  a^cj  it  does  not, 
it  has  been  decided,  give  possession  to  the  person  to  whom  it  is 
made  for  the  purpose  of  avoiding  the  statute  invalidating  a  con- 
veyance by  one  out  of  possessions^  Such  an  attornment  does  not 
affect  the  possession  of  the  tenant  as  being  that  of  his  original 
landlord,  so  as  to  preclude  an  action  by  the  latter  to  quiet  title, 
under  the  statute  authorizing  such  action  by  one  in  possession 
"by  himself  or  tenant, "'^■^  though  it  has  been  held  to  give  to 
the  person  to  whom  it  is  made  possession  sufficient  for  the  pur- 
pose of  such  an  action. '''^  An  attornment  to  a  third  person  by 
one  in  possession  under  a  lease  from  one  having  no  title  has, 
however,  been  regarded  as  giving  to  the  latter  the  benefit  of  the 
attornor's  labor  for  the  purpose  of  procuring  a  title  from  the 
state. "^ 

(2)  Cases  excepted  in  the  statutes.  The  statute  11  Geo.  2. 
c.  19,  §  11,  above  referred  to,  as  well  as  its  American  counterparts, 
names  certain  circumstances  under  which  an  attornment  by  the 
tenant  to  a  stranger  shall  be  valid.  These  exceptions  to  the 
general  rule,  as  named  in  the  statutes,  have  been  the  occasion 
of  but  little  judicial  discussion,  and  it  is  difficult  to  form  clear 
opinions  as  to  their  exact  scope  and  effect. 

The  case  of  an  attornment  made  in  pursuance  of  a  judgment 
or  decree  is  excepted  in  all  the  statutes,  and  the  result  is,  that 
if  the  owner  of  a  paramount  title  obtains  a  judgment  or  decree 
establishing  his  right  as  regards  the  land,  the  tenant  may  there- 
upon consent  to  hold  under  him  and  so  retain  possession.  In 
a  number  of  jurisdictions,  even  apart  from  any  statutory  pro- 
vision, a  tenant  may  attorn  to  one  who  has  recovered  a  judg- 
ment for  possession  against  him.'^''''  '^^ 

72  Elliott  V.  Dycke,  78  Ala.  150;  ble  v.  Lake  Superior  &  Puget  Sound 
Rankin  v.  Tenbrook,  5  Watts   (Pa.)    Co.,  99  Minn.  11,  108  N.  W.  867. 

?86.  TO  state  v.  Hicks,  53  Ark.  238.  13 

73  Turner  v.   Thomas,   76  Ky.    (13   S    W.  704. 

Bnsh)  518.  77.  ts  e^e  post,  §  78  p    (2),  at  note 

~*  Srrith  v.  Coorser,  38  Kan    446,  16  545. 

Pac.    958;    Blanchard    v.    Tyler.    12  In  Doe  d.  Kennedy's  Heirs  v.  Rey- 

Mlch.  339,  86  Am.  Dec.  57.  nold<?.    27   Ala.    364,    it  was    decided 

Ts  State  V.  Griftner.  61  Ohio  St.  201,  that  he  cannot  attorn   to  the  judg- 

55  N.  E.   612;    Sheaff  v.  Husted.  60  ment    plaintiff    after    the    judgment 

Kan.  770,  57  Pac.  976.    But  see  Trim-  has  become  void,  as  by  the  expiration 
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Another  exception,  named  in  various  statutes,  to  the  rule 
that  a  tenant  cannot  attorn  to  a  third  person,  is  when  such 
attornment  is  with  the  consent  of  the  hiudlord.  Ordinarily, 
it  is  evident,  a  landlord  will  not  give  such  consent,  and  we  find 
but  one  case  in  which  this  exception  was  applied,'^"  it  being  there 
held  that  if  a  landlord  consented  that  his  tenant  attorn  to  one 
whom  the  landlord  expected  to  purchase  his  reversion,  he  could 
not  thereafter  recover  in  ejectment  against  the  tenant,  or  against 
the  person  to  whom  the  tenant  attorned. 

Another  exception,  named  in  the  English  statute  and  in  some 
of  those  enacted  in  this  country j^"  is  the  attornment  "to  any  mort- 
gagee after  the  mortgage  is  become  forfeited."  This  can  refer, 
in  jurisdictions  where  a  mortgage  passes  the  legal  title,  only 
to  a  mortgage  prior  to  the  lease,  since  a  mortgage  subsequent 
thereto  constitutes  merely  a  transfer  of  the  reversion,  and  an 
attornment  to  the  subsequent  mortgagee  is  not  to  a  stranger.^i 
As  regards  an  attornment  to  a  prior  mortgagee,  the  rule  in  such 
jurisdictions,  generally  now  recognized,  is  broader  than  the  ex- 
ception in  the  statute,  and  the  tenant  of  the  mortgagor  is  re- 
garded as  entitled  to  attorn  to  the  mortgagee  before  as  well  as 
after  a  forfeiture  under  the  mortgage,  upon  a  demand  by  the 
mortgagee  for  rent  or  for  possession.82  In  jurisdictions,  on  the 
other  hand,  in  which  the  legal  title  does  not  pass  under  a  mort- 
gage, an  attornment  to  a  mortgagee  could,  apart  from  the  stat- 
ute, be  valid  only  when  he  has  purchased  at  the  sale  under  the 
mortgage  and  so  procured  the  legal  title. ^^a  rpj^^  application, 
in  such  jurisdictions,  of  this  exception  in  the  statute,  might  have 
the  effect,  apparently,  of  enabling  the  mortgagee,  by  collusion 
with  the  mortgagor's  tenant,  to  obtain  the  rent  which  would 
otherwise  be  paid  to  the  mortgagor,  although  he  has,  as  against 
the  latter,  no  legal  title  to  the.  land  no/  any  right  of  possession. 

In  Missouri  the  English  statute  has  been  amended  by  adding 
to  the  excepted  cases  in  which  the  tenant's  attornment  to  a 
third  person  is  lawful  that  of  his  attornment  to  one  who  pur- 

of   the  fictitious  demise  laid  in  the  2  "New  Jersey  Gen.  St.  p.  1920,  §  26; 

declaration.  "New  York  Real  Prop.  Law,  §  194. 

TO  Jacltson  V.  Brush,  20  Johns.  (N.  si  See  post.  §  146  e. 

Y.)  5.  «2  See  post,  §  73  a  (3). 

«ni/i«sourt  Rev.  St.  1899,  §  4112;  82a  See  post,  at  note  85. 
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chases  pursuant  to  a  sale  ''under  a  deed  of  trust, "^'^  and  this  has 
been  regarded  as  justifying  an  attornment  by  a  tenant  to  one 
who  purchases  a  paramount  title  under  such  a  deed,  and  as 
enabling  him  to  set  up  such  attornment  as  ayainst  his  own  land- 
lord.84 

Even  apart  from  statute,  by  some  decisions,  a  tenant  would 
have  the  right  to  attorn  to  a  purchaser  of  a  paramount  title,  upon 
the  assertion  of  such  title,  irrespective  of  whether  he  purchased 
at  voluntary  or  forced  sale.^s  In  two  jurisdictions  the  statute 
forbidding  an  attornment  by  a  tenant  to  a  stranger  excepts  the 
case  likewise  of  an  attornment  to  a  purchaser  at  judicial  sale.^^ 
And  in  regard  thereto  the  same  may  be  said,  that,  even  apart 
from  statute,  if  the  purchaser  at  such  sale  asserts  his  rights  as 
against  the  tenant,  the  latter,  by  some  decisions,  might  attorn 
to  him  instead  of  relinquishing  possession,  or  driving  him  to  an 
action  of  ejectment.^^ 

The  statutes  forbidding  attornment  to  strangers  do  not,  from 
their  very  terms,  apply  to  an  attornment  to  a  transferee  of  the 
reversion,88  though  such  an  attornment  is,  as  before  stated, 
ordinarily,  at  the  present  day,  unnecessary,  and  to  that  extent 
nugatory. 

(3)  Attornment  under  compulsion.  While  it  has  been  as- 
serted or  decided  in  a  considerable  number  of  cases  that  an  at- 
tornment to  a  stranger  by  a  tenant  under  a  lease  is  absolutely 
invalid  as  against  the  landlord,  even  though  such  stranaer  has 
title  paramount  to  that  of  the  landlord,^^  there  are  a  number  of 

83  Rev.  St.  1899,  §  4112.  to  the  lease  is  said  not  to  be  an  at- 

84  Freeman  v.  Moffit,  119  Mo.  280,  25  tornment  to  a  "stranger"  within  the 
S.  W.  87.  And  see  Holden  Brdg.  &  statute,  the  court  saying  that  it  is 
Loan  Ass'n  v.  Wann.  43  Mo.  App.  640.  in  principle  the  same  as  an  attorn- 

^•' See  post,  §§  73  a  (3),  78  p.  (2),    ment   to    a   transferee    of   the    land- 

186  a  (2).  lord.     That  it   is   not  the   same  ap- 

se Iowa  Code  1897,  §  2990;  Wis.,  St.    pears    to    be    beyond    question.     See 

1898,  §  2182  (Attornment  permissible    post,  §  78  n  (3). 

if  made  to  a   purchaser  at  judiciaf        so  Doe  d.  Kennedy  v.  Reynolds,  27 

sale  acquiring  title  by  a  conveyance   Ala.  364;  Rogers  v.  Poynton.  57  Ala. 

after  expiration  of   redemption  per-   501:   Simmons  v.  Robertson,  27  Ark. 

jod).  50;  Thompson  v.  Pioche,  44  Cal.  508; 

87  See  references  ante,  note  8B.  Broxton  v.  Ennis,  96  Ga.  792,  22  S. 

S8  Jn  Teich  v.  Arms,   5   Cal.   App.    B.  945   (semble);  Mason  v.  Bascom, 

475.  90  Pac.  962,  an  attornment  to  a    42  Ky.    (3  B.  Mon.)    269:    Parker  v. 

purchaser  at  a  sale  for  taxes  prior   Nanson,  12  Neb.  419,  11  N.  W.  865; 

Li.  and  Ten.  12. 
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decisions  to  the  efToct  that  such  an  attornment  to  the  person 
having  paramount  title,  if  made  under  compulsion,  in  order  to 
avoid  eviction  by  the  latter,  is  in  legal  effect  an  eviction,  and 
consequently  may  be  asserted  by  the  tenant  so  attorning.  These 
decisions  will  be  hereal'ter  referred  to."^ 

(4)  Validity  as  against  tenant.  By  some  decisions,  if  one 
already  in  jjossession  as  tenant  of  one  person  accepts  a  lease  from, 
or  agrees  to  hold  as  tenant  of,  another  person,  he  becomes  liable 
to  the  latter  as  well  as  to  his  former  landlord  for  rent  or  in  use 
and  occupation,°i  and  on  the  same  theory,  in  an  action  against 
him  by  either  to  recover  possession,  he  is  precluded  from  deny- 
ing the  plaintiff's  title.^^  So  in  England  it  has  been  explicitly 
decided  that  one  in  possession  of  land  can  in  succession  attorn 
to  two  ditl'erent  persons,  -so  as  to  give  to  each  of  them  a  right 
of  distress.^2  By  other  decisions,  however,  one  already  in  pos- 
session as  tenant  of  another,  who  attorns  to  a  third  person,  has 
been  regarded  as  not  bound  by  the  attornment,  so  as  to  be  pre- 
cluded from  asserting  that  he  is  not  a  tenant  of  the  latter,  the 
theory  being  that  an  attornment  to  a  third  person  is  void,  not 
only  for  the  purpose  of  affecting  the  former  landlord  injuriously, 
but  also  for  the  purpose  of  imposing  liability  on  the  part  of  the 
tenant  towards  such  third  pcrson.^^ 

Mosher  v.  Cole,  50  Neb.  636,  70  N.  W.  ance  of  a  second  lease  ceases  upon 

275;  Jackson  v.  Harper,  5  Wend.  (N.  the  termination  of  the  tenancy  there- 

Y.)    246;    Dem   d.   Belfour  v.   Davis,  by  created.     Hodges  v.  Waters,  124 

20  N.  C.  (3  Dev.  &  B.  Law)  443;  Ga.  229,  52  S.  E.  161,  1  L.  R.  A.  (N. 
Love  V.  Dennis,  Harp.  Law   (S.  C.)  S.)  1181. 

70;   McCardell  v.  Williams,  19  R.  L  02  Voss  v.  Kin?,  33  W.  Va.  236,  10 

701;  Hammond  v.  Dean,  67  Tenn.  (8  S.  E.  402;  Petterson  v.  Sweet,  13  111. 

Baxt.)    193;    Pence  v.   Williams,    14  App.  255;  Carter  v.  Marshall,  72  111. 

Ind.  App.  86;  Stover  v.  Davis,  57  W.  609;  Cox  v.  CimninRham,  77  111.  545. 

Va.   196,  49   S.  E.  1023;    Delaney  v.  if  the  second  lessor  should  obtain 

Fox,  2  C.  B.  (N.  S.)  7GS.  possession  by  action  against  the  ten- 
no  See  post,  §§  73  a,  78  p  (2),  186  ant,  such  lessor  as  having  obtained 

a    (2).  possession    from    the    tenant    would 

»i  Lyon  V.  Washburn,  3  Colo.  201 ;  like  him,  be  precluded  from  denying 

Den  d.  Freeman  v.  Heath,  35  N.  C.  the    title    of    the    original    landlord. 

(13  Ired.  Law)  498:  Bailey  v.  Moore,  Ballance  v.  Fortier,  8  111.   (3  Gilm.) 

21  111.  165;  Hamilton  v.  Pittock,  158  291;  Cox  v.  Cunningham,  77  111.  545. 
Pa.  457,  27  Atl.  1079:  Pomeroy  v.  «3  Ex  parte  Punnett,  16  Ch.  Div. 
Dennison,  13  U.  C.   Q.  B.   283.     But  226. 

his  liability  by  reason  of  his  accept-       04  Norton  v.  Sanders,  30  Ky.  (7  J. 
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It  is  submitted  that,  of  these  two  diverse  views,  the  former 
is  the  sounder  on  principle.  The  statutes  forbidding  an  attorn- 
ment to  a  stranger,  as  appears  from  the  recitals  in  the  English 
statute  on  which  the  others  are  founded,  were  intended  merely 
to  protect  the  landlord,  and,  apart  from  the  statutes,  there  is  no 
reason  whatever  for  protecting,  from  the  consequences  of  his 
own  folly  or  lack  of  good  faith,  a  tenant  who,  having  procured 
possession,  or  a  right  to  continue  in  possession,  by  acknowledg- 
ment of  one  person  as  landlord,  chooses  thereafter  to  acknowledge 
another  person  as  his  landlord  without  having  received  satis- 
factory proof  of  the  latter 's  title.  That  an  attornment  by  a  ten- 
ant to  a  stranger  is  not  intrinsically  invalid  appears  both  from 
the  exceptions  in  the  statutes  and  also  from  the  cases  recognizing 
as  valid  an  attornment  to  one  having  paramount  title,  and  the 
only  reason  for  holding  it  invalid  in  any  case  is,  it  would  seem, 
that  injury  to  the  landlord  may  be  prevented.  So  far  as  re- 
gards the  tenant's  double  liability  for  rent  in  such  case,  it  seems 
reasonably  clear  that  one  should  not  be  relieved  from  his  con- 
tract to  pay  rent  to  one  person  because  he  has  made  a  like  con- 
tract with  another. 

It  has  been  decided  that  if  a  tenant  under  a  lease  attorns  to 
a  third  person,  and  subsequently  surrenders  his  leasehold  and 
relinquishes  possession  to  his  lessor,  who  is  ignorant  of  such  at- 
tornment, the  latter  does  not,  by  accepting  such  surrender,  become 
a  successor  of  his  lessee  as  tenant  under  the  person  to  whom  the 
attornment  was  made.^^ 

c.  Attornment  equivalent  to  acceptance  of  lease.  An  at- 
tornment by  one  in  possession  to  a  person  with  whom  he  is  other- 
wise in  no  privity  is,  it  is  conceived,  in  legal  effect,  merely  the 
acceptance  of  a  lease  from  the  latter.  As  one  who  uhtains  legal 
exclusive   possession   of  land  by  permission   of  another,    for   a 

J.  Marsh.)    12:    Payne  v.  Vandever,  it  was  decided  that  where  a  tenant 

56  Ky.  (17  B.  Mon.)  14;  Cook  v.  Far-  of  A  took  a  lease  from  B  and  sur- 

rah,  105  Mo.  492,  16  S.  W.  692;  How-  rendered  possession  at  the  end  of  his 

ard  V.   Terry,    36   Tenn.    (4    Sneed)  term  to  A,  B  could  not  claim   that 

419;     Byrne     v.     Beeson,     1     Doug.  A   was  his   tenant  and  so  liable  to 

(Mich.)     179;     Donnelly    v.     O'Day,  summary  proceedings,  since  the  sec- 

1  Misc.  165,  20  N.  Y.  Supp.  68S.  ond  lease  was  void  as  an  attornment. 

In  Freeman  v.  Ogden,  40  N.  Y.  105,  95  Freeman  v.  Ogden,  40  N.  Y.  105. 
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limited  period  only,  becomes  such  other's  tenant,  so  one  already 
in  possession  who  retains  possession  by  permission  of  such  other 
becomes  his  tenant.  In  either  case  there  is  a  demise  of  the  land 
if  the  one  person  thereafter  holds  the  land  "under"  the  other, 
that  is,  by  force  of  his  acknowledj^raent  that  he  is  tenant  of  the 
other,  and  it  is  entirely  immaterial  that  words  of  leasing  are  not 
used,  the  demand  for  or  acceptance  of  the  acknowledgment  being 
in  effect  a  giving  of  permission  to  occupy,  sufficient  at  least  to 
create  a  tenancy  at  will.  Even  in  the  case  of  a  formal  lease  to 
a  person  already  in  possession  in  his  own  right  or  under  a  person 
other  than  the  lessor,  the  lessee  may  properly,  it  is  conceived,  be 
regarded,  by  his  acceptance  of  the  lease,  as  making  an  attorn- 
ment to  the  lessor. 

Such  being  the  nature  of  an  attornment  to  a  stranger  by  one 
in  possession,  it  seems  obvious  that  an  attornment,  by  one  who 
is  in  possession  as  tenant  of  one  person,  to  another  person  having 
paramount  title,  cannot  properly  be  regarded  as  involving  a  con- 
tinuance of  the  same  holding  with  merely  a  change  of  landlord. 
The  new  landlord  is,  before  the  attornment,  an  absolute  stranger 
to  the  old  tenancy,  and  the  attornment  cannot  make  him  in  any 
way  a  party  thei-eto.  The  terms  of  the  old  tenancy  may  no  doubt 
be  incorporated,  expressly  or  by  inference,  in  the  new  demise 
involved  in  the  attornment,  but  even  so  there  is  a  new  demise  and 
necessarily,  therefore,  a  new  tenancy.  This  has  been  clearly 
recognized  in  the  later  English  cases  with  reference  to  an  attorn- 
ment to  a  mortgagee  by  a  tenant  holding  under  a  lease  subse- 
quent to  the  mortgage,  it  being  held  that  in  such  case  there  is  a 
new  tenancy,  w^hich  may  be  or  may  not  be  ui)on  the  same  terras 
as  the  tenancy  under  the  lease  from  the  mnrtgagor.^°  And  in 
one  case,  apparently,  the  effect  of  an  attornment  to  a  paramount 
title  other  than  that  of  a  mortgagee,  as  creating  a  new  tenancy, 
seems  to  have  been  fully  recognized.'''^  In  some  cases,  however, 
in  connection  with  the  stamp  acts,  the  English  courts  made  some 
most  refined  distinctions  between  what  they  called  an  "attorn- 
ment," consisting  of  a  mere  acknowledgment  by  the  person  in 
possession  that  he  was  holding  as  tenant  of  the  paramount  claim- 
ant, either  upon  terms  similar  to  those  on  which  he  had  been  prev- 

96  See  post,  §  73  a  (4).  "t  r)oe    d.    Chawner    v.    Boulter,  6 

Add.  &  E.  675. 


§19  ATTORNMENT.  181 

iously  holding  or  without  any  statement  of  terms,  and  *'an  agree- 
ment" to  hold  on  terms  different,  or  possibly  different,  from 
those  on  which  he  had  previously  held.^^  These  eases  involved, 
however,  merely  the  question  whether  the  paper  evidencing  such 
an  arrangement  was  an  "agreement"  within  the  meaning  of  the 
statute  requiring  stamps  upon  all  "agreements,"  and  they  re- 
garded an  agreement  to  hold  upon  the  same  terms  as  before  as 
merely  an  attornment,  and  so  not  within  the  requirement,  ap- 
parently for  the  reason  that  such  was  the  nature  of  an  attornment 
at  common  law,  ignoring  the  lack  of  analogy  between  such  an 
acknowledgment  of  a  holding  under  the  transferee  of  the  re- 
version, to  which  the  term  was  formerly  applied,  and  this  modern 
use  of  the  term  as  applied  to  an  acknowledgment  of  a  holding 
under  a  stranger. 

In  New  York,  on  the  authority  of  these  English  cases,  it  was 
decided  that  a  tenant  who  attorned  to  the  claimant  of  a  para- 
mount title  continued,  by  reason  of  the  attornment,  to  hold  under 
the  old  tenancy,  with  merely  a  change  of  landlord,  as  if  the 
reversion  had  been  transferred  to  such  claimant."^  The  English 
cases  do  not,  it  is  submitted,  assert  any  such  a  view. 

There  are  decisions  to  the  effect  that  an  agreement  by  one  in 
possession  to  hold  under  another  who  has  no  title  and  to  pay 
rent  to  him  is  invalid  for  lack  of  consideration.i'^o     g^^  this  view 

98  Cornish  v.  Searell,  8  Barn.  &  C.  such  case  be  presumed  to  be  upon 
471;  Doe  d.  Linsay  v.  Edwards,  5  the  same  terms  as  those  recited  in 
Adol.  &  E.  95,  103;  Doe  d.  Wright  v.    the  lease. 

Smith,    8    Adol.    &    E.    255;    Doe    d.  wo  Crim    v.    Nelms,    78    Ala.    604; 

Franld^   v.   Frankis,   11   Adol.  &   E.  Fuller  v.  Sweet,  30  Mich.  237,  18  Am. 

792.  Rep.    122;    Compau    v.    Lafferty,    43 

99  Austin  V.  Ahearne,  61  N.  Y.  6.  Mich.  429,  5  N.  W.  648;  Sage  v.  Hal- 
In  the  case  of   Winestine  v.   Zig-  verson,  72  Minn.  229,  75  N.  W.  229; 

latzki-Marks  Co.,  77  Conn.  404,  59  Proprietors  of  Roxbury  v.  Huston,  39 
Atl.  496,  it  is  apparently  consfdered  Me.  312.  The  latter  case  cites  Corn- 
that  if  one  to  whom  an  invalid  lease  ish  v.  Searell,  8  Barn.  &  C.  471.  The 
is  made  pays  the  rent  reserved,  and  opinions  in  this  case  are  singularly 
so  attorns,  he  thereupon  becomes  a  obscure,  and  but  one  out  of  the  three 
tenant  under  that  lease.  It  is  sub-  judges  mentions  the  subject  of  con- 
mitted  that  an  invalid  lease  cannot  sideration. 

thus  be  validated.     The  tenancy  is  in  Smith  v.  Coker,  110  Ga.  654,  36  S. 

such  case  created  by  the  attornment,  E.  107,  is  also  to  the  effect  that  such 

not  by  the  lease.     Perhaps  the  mean-  an  agreement  is  invalid  for  want  of 

ing  is   that   the  attornment  will  in  consideration.     In    that    state,    how* 
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is  not  only  contradicted  by  the  decisions  recognizintj  the  validity 
of  an  attorniiu'ut  as  aii^iiust  the  tenant, ^''^"  but  seems  also  to 
involve  a  mistaken  notion  of  the  nature  of  a  tenancy.  A  lease 
is  not,  as  we  have  before  stated,  so  far  as  it  creates  the  relation 
of  tenancy,  a  contract  requiring  a  consideration  to  support  it, 
and  an  agreement  to  hold  under  another,  an  attornment,  is,  as 
we  have  endeavored  to  show,  merely  the  acceptance  of  a  lease. 
If  one  asks  another  to  hold  under  him,  and  the  latter  agrees  to 
do  so,  a  tenancy  arises  because  an  estate,  at  least  at  will,  is  vested 
in  the  latter.  The  liability  for  rent,  moreover,  is  not  primarily 
a  contractual  liability,!""*^  and  even  so  regarding  it,  the  grant 
of  permission  to  continue  in  possession  of  the  land  would  con- 
stitute a  consideration,  not  to  speak  of  the  liability  to  which, 
in  most  jurisdictions,  the  person  to  whom  the  attornment  is  made 
becomes  subject  as  landlord,  by  reason  of  the  implied  covenant 
for  quiet  enjoyment.^ "^ 

d.  Acts  showing  attorninent.  An  attornment,  that  is,  an 
acknowledgment  by  one  in  possession  of  land  that  thereafter  he 
will  hold  as  tenant  of  another,  may  be  made,  as  just  indicated,  by 
means  of  the  acceptance  of  a  lease  from  such  other,  such  accept- 
ance being  indicated  either  by  joinder  in  the  execution  of  the 
written  instrument,  or  by  language  explicitly  indicating  the  ac- 
ceptance. Or,  even  though  there  is  no  lease  in  explicit  language, 
the  person  in  possession  may  state  to  the  other  that  "I  agree  to 
hold  of  you,"  or  ''I  attorn  to  you,"  or  "I  hereby  acknowledge 
myself  your  tenant,"  or  may  use  equivalent  expressions.^^2  B^t 
frequently  the  acknowledgment  is  not  so  explicitly  expressed, 
and,  even  when  so  expressed,  evidence  as  to  the  language  used 
may  not  be  readily  available,  and  consequently  reference  is  fre- 
quently made  to  particular  acts,  rather  than  words,  to  show  that 
the  person  in  possession  has  recognized  another  as  his  landlord.^ •'•'* 
Ordinarily,  the  payment  by  him  of  rent  to  another  is  regarded 

ever,  the  civil  law  view  prevails  to  (5  B.  Mon.)    162;   Millay  v.  Millay, 

such    an    extent    that    common-law  18  Me.  387;   Phipps  v.  Sculthorpe,  1 

standards  appear  inapplicable.  Barn.  &  Aid.  50;  Goodman  v.  Jones, 

inoa  See  ante,  at  notes  91-93.  26  Conn.   264. 

loob  See  post,  §  171  a,  at  note  122.  i*>3  For  various  clascs  of  acts  which 

101  See  post,  §  78  k  (3),  notes  404-  have   been   regarrlerl   as  showing  an 

407.  attornment,  see  post,  §    73  a  6,  §  78 

if)2  See  Baley  v.   Deakins,   44   Ky.  k  (1),  at  notes  377-380. 
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as  at  least  prima  facie  evidence  of  such  recognition.  The  pay- 
ment of  rent  to  another  by  one  in  possession  does  not,  as  we  have 
seen/f*4  ahvays  show  a  tenancy,  since  one  may  pay  rent  in  behalf 
of  his  landlord,  or  may  pay  rent  in  his  own  behalf  to  one  who 
is  not  his  landlord,  but  such  payment  of  rent  by  a  person  in 
possession  is  ordinarily  made  by  him  in  the  capacity  of  tenant, 
and  is  certainly  prima  facie  evidence  of  an  attornment  to  the 
person  to  whom  it  is  paid,  or,  as  it  may  be  otherwise  expressed, 
of  the  acceptance  of  a  demise  made  by  him.  The  case  is  as  if 
the  payee  had  expressly  given  to  the  payor  permission  to  hold 
possession,  and  the  payor  had  agreed  that  his  possession  should 
be  regarded  as  under  the  payee. 

An  attornment  ig  not  shown  by  the  fact  that  one  in  posses- 
sion of  land  enters  into  negotiations  as  to  the  acceptance  of  a 
lease  from  a  paramount  claimant,  these  negotiations  not  resulting 
in  an  agreement.^*^^  It  has  also  been  decided  that  the  fact  that 
one  who  entered  as  another's  tenant  assented  to  arbitration  of 
a  demand  for  rent  by  such  other's  wife  did  not  involve  an  at- 
tornment to  the  wife,!''*'  am;[  -that  even  an  offer  to  pay  rent  to 
one  contesting  the  landlord's  title,  who  refused  to  receive  it 
till  the  title  was  settled,  did  not  show  an  attornment.!*''^ 

The  attornment,  to  be  effective  as  against  the  person  to  whom 
it  is  made,  must  no  doubt  be  accepted  by  him,!^^  b^t,  ordinarily, 
there  is  no  difficulty  in  this  regard,  the  attornment  being  advan- 
tageous to  such  person.  The  acceptance  of  rent,  paid  by  the 
person  attorning,  necessarily  shows,  it  seems,  an  acceptance  of 
the  attornment,  unless  there  in  an  explicit  agreement  to  the  con- 
trary. 

§  20.     Lease  providing  for  division  of  crops — Cropping  contract 
distinguished. 

"We  have  before  referred  to  the  distinction  between  a  tenant 
and  a  "cropper,"  so  called,!**^  and  the  question  whether  one  is 

104  See  ante,  at  notes  41-50.  iog  Luttrell  v.  Caruthers,  5  111.  App. 

105  Center  Creek  Min.  Co.  v.  Frank-    (5  Bradw.)    544. 

enstein,  179  Mo.  564,  78  S.  V/.  785;  "'Cox  v.  Cunningham,  77  111.  545. 

Victory    v.     Stroud,     15     Tex.     373;  los  See     Winestine     v.     Ziglatzki- 

Blankenship  v.   Blackwell.  124   Ala.  Marks  Co.,  77  Conn.  404,  59  Atl.  496. 

355,  27  So.  551,  82  Am.  St.  Rep.  175.  loo  See    ante,    §    10. 
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upon  land  in  one  capacity  or  the  other  has  frequently  arisen,  it 
being  a  very  usual  custom  in  this  country  for  the  owner  of 
land  and  another  person  to  agree  that  the  latter  shall  sow  and 
raise  a  crop  or  crops  on  the  premises,  which,  when  raised,  sliall 
l)elong  to  the  two  in  certain  named  proportions.""  If  such  an 
agreement  creates  a  tenancy,  it  necessarily  involves  a  lease,  giv- 
ing the  lessee  an  interest  in  the  land,  while,  if  it  does  not  create 
a  tenancy,  it  is  merely  a  contract,  giving  the  cultivator  no  inter- 
est in  the  land.  The  controlling  consideration  in  each  case  is 
whether  the  intention  of  the  parties,  as  indicated  by  their  words 
and  acts,  was  to  create  the  relation  of  landlord  and  tenant."^  If 
the  agreement  between  them  is  in  writing,  the  intention  is  to 
be  determined  by  a  construction  of  the  language  thereof, "^ 
while  if  verbal  it  is  for  the  jury  to  determine  from  the  evidence 
as  to  the  language  and  the  acts  of  the  parties  whether  a  demise 
was  intended." 3 

110  In  Georgia  it  was  held  that  Mass.  48,  45  Am.  Rep.  278;  Gray  v. 
where  one  entered  as  tenant,  but  Robinson,  4  Ariz.  24,  33  Pac.  712; 
without  any  express  agreement  as  Betts  v.  Ratliff,  50  Miss.  561;  Walls 
to  the  rent  to  he  paid,  a  custom  in  v.  Preston,  25  Cal.  59;  Johnson  v. 
that  neighboi'Trood  to  lea^e  land  for  Hoffman,  53  Mo.  504;  Moser  v.  Low- 
one-third  of  the  corn  and  one-fourth  er,  48  Mo.  App.  85;  Reed  v.  McRill, 
of  the  cotton  controlled,  and  the  land-  41  Neb.  206,  59  N.  W.  775;  Strange- 
lord  was  entitled  to  demand  such  way  v.  Eisenman,  68  Minn.  395,  71 
portions  of  the  crops.  Scruggs  v.  N.  W.  617;  Anderson  v.  Llstan,  69 
Gibson,  40  Ga.  511.  Minn.  82,  72  N.  W.  52,  40  Am.  Dec. 

An  agreement  by  a  tenant  to  pay  608;    Reeves   v.    Hannan.    65    N.    J. 

"one-half  of  all  the  profits  from  the  Law,  249,  48  Atl.  1018;  State  v.  Page, 

farm"    was    construed    as    meaning  1  Speer  Law   (S.  C.)    408;   Aiken  v. 

one-half  of  the  gross   receipts  from  Smith,  21  Vt.  172. 

rales,    and   not   net   receipts.     Rich-  JizOrcutt  v.  Moore,  134  Mass.  48, 

mond   V.    Connell,   55   Conn.   403,    11  45   Ara.   Rep.  278;    Johnson  v.  Hoff- 

Atl.  853.  man,   53   Mo.    504;    Reed   v.   McRill, 

The  question  of  the  rights  of  the  41    Neb.    206,    59    N.   W.    775;    Gray 

parties  as  to   the  crops  in  the  case  v.  Robinson,  4  Ariz.  24,  33  Pac.  712. 

of  a  lease  on  shares  is  subsequently  n''  Williams   v.    Cleaver,   4   Hou^. 

considered.     Post,   §  253.  (Del.)    453;    Warner  v.   Abbey,   112 

111  Birmingham  V.  Rogers,  46  Ark.  Mass.  355;  McKenzie  v.  Sykes,  47 
254;     Hammock    v.    Creekmore,    48  Mich.  294,  11  N.  W.  164. 

Ark.    264,   3   S.   W.   180:    Alwood    v.  In  Moser  v.  Lower,  48  Mo.  App.  85. 

Ruckman,  21  111.  200;  Chicago  &  W.  it  is  said  that  if  there  is  no  dispute 

M.  R.  Co.  V.  Linard,  94  Tnd.  319,  48  as  to  the  language,  the  effect  of  the 

Am.  Rep.  155;   Orcutt  v.  Moore,  134  language  may  be  declared  as  matter 
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As  before  stated,^  ^'^  the  fact  that  the  possession  of  the  land 
is  intended  to  pass  out  of  the  owner  into  the  person  who  is  to" 
cultivate  it  conclusively  shows  an  intention  that  the  relation 
of  landlord  and  tenant  shall  be  created,  since  one  does  not  have 
possession,  in  the  legal  sense,  unless  he  is  tenant;  while  if  there 
appears  an  intention  not  to  give  him  possession,  "exclusive  pos- 
session" as  it  is  ordinarily  expressed,  the  relation  of  landlord 
and  tenant  cannot  exist.  Ordinarily,  however,  the  intention  of 
the  parties  as  to  the  possession  of  the  land  does  not  appear,  except 
as  it  may  be  deduced  from  the  intention  to  create  a  tenancy  or 
the  reverse. 

The  fact  that  the  landowner  retains  the  right  to  control  and 
supervise  the  operations  of  the  other  party  to  the  agreement  in 
cultivating  the  land  has  been  regarded  as  tending  to  show  that 
no  tenancy  is  created,^ ^^  and  most  properly  so,  it  would  seem, 
since  such  retention  of  control  by  a  lessor  is  most  unusual,  if  not 
unknown. 

Occasionally  the  courts  have  regarded  the  fact  that  by  the 
agreement  the  cultivator  is  him^'clf  to  make  the  delivery  of  the 
landowner's  share  of  the  crop  to  the  latter,  as  tending  to  show 
an  intention  to  regard  that  share  as  rent,  and  to  create  the  re- 
lation of  landlord  and  tenant  ;^i^  and  conversely  to  regard  the 

of  law.  In  Swanner  v.  S wanner,  50  purpose  of  enjoying  the  property- 
Ala.  66,  it  is  said  to  be  a  question  for  herein  sold  and  conveyed,  and  to 
the  jury  whether  the  relation  of  land-  control  and  manage  the  same  a=!  he 
lord  and  tenant  exists,  even  if  there  may  see  fit,  and  the  court  said  that 
is  no  conflict  in  the  evidence,  the  in-  there  was  a  sale  of  the  timber,  grass, 
tention  being  doubtful  and  the  agree-  and  berries  combined  with  a  lease, 
ment  verbal.  But  stipulations  made  at  the  time 

114  See  ante,  §  10.  of  the  agreement  as  to  the  mode  in 

11-°!  Alman'^.  v.  Soott,  80  Ga.  9n,  4  which  the  farming  shall  be  carried 
S.  E.  892,  12  Am.  St.  Rep.  241;  Huff  on  do  not  tend  to  show  that  a  tenancy 
V.  Watldns,  15  S.  C.  82,  40  Am.  is  not  created.  Wentworth  v.  Ports- 
Rep.  680;  McCutchen  v.  Cren-  mouth  &  D.  R.  Co.,  55  N.  H.  540. 
Shaw,  40  S.  C.  511,  19  S.  E.  140.  nfi  Strain  v.  Gardner,  61  Wis.  174, 
In  Freeman  v.  Underwood,  66  Me.  21  N.  W.  35;  Steel  v.  Frick,  56  Pa. 
229.  an  instrument  signed  by  the  172  (semble) ;  V>''oodruff  v.  Adams, 
landowner  granted  to  another  all  the  5  Blackf.  (Ind.)  317,  35  Am.  Rep. 
timber,  grass,  and  nerries  found  or  122  (semble):  Harrison  v.  Ricks,  71 
erown  on  the  land  for  a  term  of  N.  C.  7;  McCutchen  v.  Crenshaw,  40 
years,  and  gave  him  full  power  and  S.  C.  511,  19  S.  E.  140. 
authority  to  enter  said  lands  for  the 
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fact  that  the  lamlovvner  is  to  deliver  to  the  cultivator  the  lat- 
ter's  share  oi"  tlie  croj)  or  of  the  proceeds  thereof  as  tending  to 
sliow  a  contrary  intention. 'i' 

The  fact  that  tlie  instrument  contains  the  ordinary  words  of 
demise,  such  as  lease,  let,  or  demise,  is  not  conclusive  that  it  is 
to  take  effect  as  a  lease  creating  a  tenancy,!^^  but  it  has  been 
regarded  as  tending  to  show  that  such  is  the  inteution,ii»  and, 
it  would  seem,  the  use  of  such  language  might  well  be  given  con- 
trolling effect,  in  the  absence  of  a  clear  showing  of  an  intention, 
in  the  other  parts  of  the  instrument,  that  the  cultivator  shall  not 
occupy  as  tenant.  That  the  instrument,  in  reserving  to  the  land- 
owner a  share  of  the  crop,  speaks  of  this  share  as  rent  has  also 
been  regarded  as  tending  to  show  that  it  is  a    Icase.^-*^ 

117  See  Harrison  v.  Ricks,  71  N.  land  v.  Voechting,  115  Wis.  352,  91 
C.  7.  N.  W.  990.     So  the  absence  of  words 

118  Bernal  v.  Hovious,  17  Cal.  542,  of  demise  has  been  referred  to  as 
79  Am.  Dec.  149;  Adams  v.  Thornton,  showing  that  the  instrument  was  not 
1  Cal.  App.  XVIII,  82  Pac.  215;  Oris-  ^  jg^g^  Qj.g^y  ^  Robinson,  4  Ariz, 
wold  V.  Cook,  46  Conn.  198;    Ferris  ^^    g^  p^^    ,^^2 

V.  Hogland,  121  Ala.  240,  25  So.  834;  '^^  ^^^  ^orkit  has  been  said  that 
Caswell  v.Districb,  15  wend.  (N.Y.)  ^^^  .^alance  of  the  authorities"  in 
379;  Putnam  v.  Wise,  1  Hill  (N.  Y.)  ^  k  f»,  .  ^+ 
„..,„„.  -r^  n,.rv  m  i  T,^^^  that  State  seems  to  be  that,  not- 
234,  37  Am.  Dec.  309;  Taylor  v.  Brad- 
ley, 39  N.  Y  138,  100  Am.  Dec.  415;  withstanding  the  technical  terms  em- 
Aiken  V.  Smith.  21  Vt.  172;  State  v.  Ployed,  such  an  agreement  (for  the 
Page,  1  Speer  Law  (S.  C.)  408,  40  division  of  crops)  does  not  amount 
Am.  Dec.  608;  Armstrong  v.  Bick-  to  a  technical  lease,  that  the  relation 
nell,  2  Lans.  (N.  Y.)  216.  of  landlord  and  tenant  is  not  con- 
In  Harrison  v.  Ricks,  71  N.  C.  7,  templated,  and  the  portion  of  the 
it  is  said  that  the  use  of  the  word  crops  reserved  to  the  owner  is  not 
"rent,"  as  that  the  owner  has  "rent-  rent.  Per  Woodruff,  J.,  in  Taylor  v. 
ed"  his  land  to  another,  has  by  itself,  Bradley,  39  N.  Y.  229.  The  whole 
but  little  weight  In  the  interpreta-  discussion  of  the  subject  in  this 
tion  of  an  oral  or  inartificially  and  opinion  is  admirable.  But  that 
obscurely  written  contract.  there  may  be  a  tenancy  created  in 

119  Walls  v.  Preston,  25  Cal.  59;  this  state  in  connection  with  an 
Jones  v.  Durrer,  96  Cal.  95;  Clarke  agreement  for  the  division  of  crops. 
V.  Cobb,  121  Cal.  595,  54  Pac.  74;  see  Lake  v.' Sweet,  63  Hun,  636,  18 
Johnson  v.  Hoffman,  53  Mo.  504;  N.  Y.  Supp.  342;  Rawley  v.  Brown, 
Strain   v.   Gardner,  61   Wis.   174,   21  71  N.  Y.   85. 

N.  W.  35;  Reeves  v.  Hannan,    C5  N.       i-:o  Neal   v.   Brandon,   70   Ark.   79, 

J.  Law,  249,  48  Atl.  1018;  Mundy  v.  60  S.  W.  200;   Reeves  v.  Hannon,  65 

Warner,  61  N.   J.  I^w,  395,  39  Atl.  N.  J.  Law,  249,  48  Atl.  1018;  Durant 

697;  Steel  V.  Frick,  56  Pa.  172;  Row-  v.   Taylor,    89   N.   C.    351    (semble); 
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The  fact  that  the  landowner  furnishes  part  of  the  stock  and 
provisions  to  be  used  on  the  premises  does  not  exclude  the  re- 
lation of  tenancy.121 

By  some  cases  the  fact  that  the  agreement  contemplates  the 
growing  of  one  crop  only,  as  distinguished  from  successive  crops 
extending  through  two  or  more  years,  is  regarded  as  tending  to 
show  that  no  demise  is  intended.^-^  By  other  cases,  however, 
this  line  of  distinction  is  repudiated,^  23  and  it  is  not  frequently 
asserted  at  the  present  day. 

Other  provisions  which  have  been  regarded  as  tending  to  show 
that  the  instrument  was  to  take  effect  as  a  lease  are  stipulations 
against  under  letting,i24  that  the  occupant  shall  keep  buildings 
in  repair,i25  that  he  shall  pay  the  taxes,i26  and  that  he  shall  give 


Dixon  V.  Niccolls,  39  111.  372,  89  Am. 
Dec.   312. 

In  Hosldns  v.  Rhodes,  1  Gill  &  J. 
(Md.)  266,  it  is  said  that  the  reser- 
vation of  a  share  of  the  grain  as 
"rent"  necessarily  shows  the  instru- 
ment to  be  a  lease.  But  the  use  of 
the  word  "rent"  is  not  ordinarily  re- 
garded as  conclusive.  See  Moser 
V.  Lower,  48  Mo.  App.  85;  Ponder  v. 
Rhea,  32  Ark.  435;  Putnam  v.  Wise, 
1  Hill  (N.  Y.)  234,  37  Am.  Dec.  309; 
Haywood  v.  Rogers,  73  N.  C.  320. 

121  See  Smith  v.  Schultz,  89  Cal. 
526,  26  Pac.  1087;  Wentworth  v. 
Portsmouth  &  D.  R.  Co.,  55  N.  H.  540; 
Baughman  v.  Reed,  75  Cal.  319,  17 
Pac.  222,  7  Am.  St.  Rep.  170;  Smith 
V.  Meech,  26  Vt.  233;  Hatchell  v. 
Kimbrouigh,  49  N.  C.  (4  Jones  Law) 
163;  Harrison  v.  Ricks,  71  N.  C.  7; 
Schlicht  V.  Callicott,  76  Miss.  487. 
And  see  post,  §  254. 

i22Bradish  v.  Schenck,  8  Johns. 
(N.  Y.)  151;  Herskell  v.  Bushnell,  37 
Conn.  36,  9  Am.  Rep.  299;  Ponder  v. 
Rhea,  32  Ark.  436;  Harris  v.  Frink, 
49  N.  Y.  24,  10  Am.  Rep.  318;  Arm- 
strong V.  Bicknell,  2  Lans.  (N.  Y.) 
216;  Bishop  v.  Doty,  1  Vt.  37;  Warn- 
er V.  Hoisington,  42  Vt.  94  (semble). 


So  the  fact  that  the  agreement  was 
to  endure  for  the  space  of  one  year, 
this  being  more  than  a  cropping  sea- 
son, was  regarded  a?  tending  to  show 
a  lease.  Strain  v.  Gardner,  61  Wis. 
174,  21  N.  W.  35. 

The  decisions  are  based  on  Hare 
V.  Celey,  Cro.  Eliz.  143,  where  it  was 
decided  that  "exposing"  the  land  to 
another  "to  sow  at  halves"  was  not 
a  lease,  "but  otherwise  if  it  be  for 
two  or  three  crops."  No  reasons  for 
the  distinction  are  given  in  the  re- 
port. 

123  Woodruff  V.  Adams,  5  Blackf. 
(Ind.)  317,  35  Am.  Rep.  122;  Moul- 
ton  V.  Robinson,  27  N.  H.  550;  Put- 
nam V.  Wise,  1  Hill  (N.  Y.)  246,  37 
Am.  Dec.  309;  Aiken  v.  Smith,  21  Vt. 
172.  See  Chicago  &  W.  M.  R.  Co.  v. 
Linard,  94  Ind.  319,  48  Am.  Rep.  155. 

124  Walls  V.  Preston,  25  Cal.  59; 
Reeves  v.  Hannon,  65  N.  J.  Law, 
249,  48  Atl.  1018. 

12.-;  Strain  v.  Gardner,  61  Wis.  174, 
21  N.  W.  35;  Rakestraw  v.  Floyd, 
54  S.  C.  288,  32  S.  E.  419;  Steel  v. 
Frick,  56  Pa.  172;  Reeves  v.  Han- 
non, 65  N.  J.  Law,  249,  48  Atl. 
1018.     • 

126  steel  V.  Frick,  56  Pa.  172. 
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lip  possession  at  the  end  of  the  time  named.' ^7  Qn  the  other 
hand,  stipulations  that  the  cultivator  shall  behave  in  a  moral 
manner  and  be  respectful  to  the  landowner  and  to  his  family 
tends  to  show  that  a  lease  is  not  intended.'-'' 

In  two  or  three  states  the  question  whether  in  a  particular  case 
the  relation  of  landlord  and  tenant  exists  between  the  landowner 
and  one  cultivating  the  land  on  shares  is  determined  with  ref- 
erence to  statutory  provisions  there  existing.  In  Alabama  it  is 
provided  that  such  relation  shall  exist  when  one  party  furnishes 
the  land  and  another  party  the  labor  and  team  to  cultivate  it, 
and  the  crops  are  to  be  divided,  while  "the  contract  of  hire" 
shall  be  held  to  exist  if  one  party  furnishes  the  land  and  the  team 
and  the  other  the  labor,  thus  making  the  existence  of  a  tenancy 
dependent  on  the  question  of  whether  the  landowner  furnishes 
the  team.129     jn  a  Kentucky  case  it  was  apparently  stated  that, 

127  Since  he  could  not  give  up  thews,  132  Ala.  286,  31  So.  613.  It 
possession  if  he  did  not  hr.ve  it.  seems  that  when  there  is  no  stipu- 
.Tohnson  v.  Hoffman,  53  Mo.  504;  lation  as  to  the  furnishing  of  the 
Rakestraw  v.  Floyd,  54  S.  C.  288,  32  S.  team,  the  relation  of  tenancy  exists 
E.  419.  And  see  Jones  v.  Durrer,  96  by  reason  of  the  fact  that  in  such 
Cal.  95,  30  Pac.  1027,  apparently  to  case  the  occupant  must  furnish  it. 
this  effect.  ^.Vilpon  v.  Stp-r^-nrt,  69  Ala.  .?n2. 

It  was  held  that  a  ten?incy  In  Hendricks  vs.  Clemmons,  147 
existed  when  it  was  agreed  that  the  Ala.  590,  41  So.  306,  it  is  held  that 
cultivator  wag  to  give  a  lien  on  his  the  provision  that  a  contract  of  hire 
crop  for  advances,  which  by  statute  shall  exist  when  one  party  furnishes 
a  laborer  cannot  give,  that  he  was  the  land  and  team  and  the  other  the 
to  keep  the  place  in  repair,  clear  labor  does  not  apply  if  each  party  is 
out  the  ditches,  and  clear  the  river  to  furnish  one-half  the  fertilizers, 
banks  of  brurh.  which  provi-sions  The  court  says  that  the  parties  are 
seemed  to  contemplate  his  control  tenants  in  common  of  the  crops,  but 
of  the  premises,  that  he  was  not  it  does  not  say  what  their  relation 
to  hire  out  his  hnnds  (a  laborer  does  is  as  regards  the  land, 
not  usually  have  hands),  and  was  to  In  Georgia  it  is  provided  (Code 
give  up  possession  at  a  certain  dat'^.  1895,  §  3131)  that  "where  one  is 
Rakestraw  v.  Floyd,  54  S.  C.  288,  32  employed  to  work  for  part  of  the 
S.  E.  419.  crop,    the   relation    of   landlord   and 

128  McCutchen  v.  Crenshaw,  40  S.  tenant  does  not  arise."  This  seems 
C.  511.  10  S.  E.  140,  44  Am.  St.  Rop.  to  amount  merely  to  a  provision 
739.  that   the   fact   that  one  who   is   an 

129  Code  1907,  §§  4742,  4743.  See  employe  is  paid  by  a  share  of  the 
Kilnatrick  v.  Harper,  119  Ala.  452,  crop  does  not  necessarily  make  him 
24  So.  715;  Ragsdale  v.  Kinney,  119  a  tenant,  which  is  sufficiently  obvi- 
Ala.   454,  24   So.  443;    Hunt  v.  Mat-    ous. 
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by  reason  of  a  statutory  provision  that  contracts  by  which  a 
landlord  is  to  receive  a  portion  of  the  crop  as  compensation  for 
the  use  or  rent  of  the  land  shall  vest  in  him  the  right  to  such 
a  portion  of  the  crop,  when  planted,  as  he  has  contracted  for,  the 
relation  of  landlord  and  tenant  exists  in  cases  of  an  agreement 
for  the  division  of  crops,^^^  but  in  a  later  case  the  possibility 
that  such  an  agreement  may  not  create  a  tenancy  is  clearly 
reeognized.^2^ 

Occasionally  it  has  been  said  that  an  instrument  providing  for 
the  sharing  of  crops  will  not  be  construed  as  a  lease  unless  such 
clearly  appears  to  be  the  intention  of  the  parties, ^^^  and  this 
would  seem  to  be  a  reasonable  rule,  calculated  to  remove  to 
some  extent  the  difficulties  with  which  the  subject  has  been  in- 
vested. An  instrument  providing  for  the  cultivation  and  divi- 
sion of  crops  should  not  any  more  than  any  other  instrument, 
be  extended  in  effect  so  as  to  operate  likewise  as  a  lease,  unless 
such  appears  to  have  been  the  intention  of  the  parties.  This 
view,  that  an  agreement  for  a  division  of  the  crops  is  in  itself  no 
evidence  that  a  lease  is  intended,  is  indicated,  though  not  clearly 
stated,  in  a  number  of  cases  in  which  the  construction  of  the 
instrument  was  adverse  to  the  existence  of  a  tenancy.^^^ 

It  has,  in  one  state,  been  said  that  when  there  is  any  question 
as  to  whether  an  instrument  providing  for  the  division  of  crops 
between  the  cultivator  and  the  landowner  constitutes  a  lease  or 

130  Redmon  V.  Bedford,  80  Ky.  13.    Reynolds,    48    Hun     (N.    Y.)     142; 

131  "Wood  V.  Garrison,  23  Ky.  Law  McLaiifirhlin  v.  Kennedy,  49  N.  J. 
Rep.  295,  62  S.  W.  728.  Law,  .519,  10  Atl.  391;  Gray  v.  Rey- 

i32Alwood    V.    Ruclonan,    21    111.  nolds.    67    N.    J.   Law,    169,    50    Atl. 

20O;  Guest  v.  Opdyke,  31  N.  J.  Law,  670;   Wood  v.  Garrison,  23  Ky.  Law 

552.  Rep.    295,    62    S.   W.   728;    Culley  v. 

133  Shields  v.  Kimbrough,   64  Ala.  Taylor,  62  Neb.  651,  87  N.  W.  334: 

504;  Bourland  v.  McKnight,  79  Ark.  Messicger  v.  Union  V/arehouse  Co. 

427,  96  S.  W.  179;  Richards  v.  Ward-  39   Or.   218,   56  Pac.   808;    Rogers  v. 

well,  82  Me.  343,  19  Atl.  863;  Adams  Frazier  Bros.  &  Co.  (Tex.  Civ.  App.) 

V.  Thornton,  1  Cal.  App.  XVIII,  82  108  S.  W.  727.     But  see  Schlicht  v. 

Pac.   215;    Moore  v.  Linn    (Old.)    91  Callicott,  76  Miss.  487,   24   So.  869; 

Pac.  910;    Creel  v.  Kirkham,  41  111.  Alexander  v.   Zeigler,   84   Miss.   560, 

344;   Delaney  v.  Root,  99  Mass.  546,  36    So.    536,    where    a    tenancy    was 

97  Am.  Dec.  52;   De  Mott  v.  Hager-  regarded  as  created  although  there 

man,   8    Cow.    (N.   Y.)    220,  18   Am.  was  apparently  no  language  partic- 

Dec.    443;     Caswell    v.    Districh,    15  ularly  indicative  of  an  intention  to 

Wend.    (N.    Y.)     379;    Reynolds    v.  that   effect. 
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a  mere  agreement,  the  former  construction  will  be  preferred,  upon 
the  ground  that  the  existence  of  the  statutory  lien'34  jq  such 
case  in  favor  of  the  landlord  will  encourage  such  lettiugs  to 
actual  cultivators  and  so  conduce  to  the  common  prosperity. '^^ 
In  another  state,  where  no  statutory  lien  exists,  it  has  been  said 
that  the  construction  of  the  instrument  as  not  constituting  a 
lease  is  in  accord  with  public  policy,  since  in  the  case  of  a  lease 
the  title  to  the  whole  crop  vests  in  the  tenant,  and  the  landlord 
is  liable  to  lose  his  share.' ^^  Thus  the  consideration  of  public 
policy  would  have  a  directly  opposite  effect  in  different  states. 
It  seems  questionable,  however,  whether  such  a  consideration 
should  be  introduced  to  make  the  parties  landlord  and  tenant 
when  no  intention  to  that  effect  appears. 

§  21.     The  parties  to  a  lease — Personal  capacity. 

a.  Married  women — (1)  As  lessors — (a)  At  common  law. 
At  common  law  the  husband  acquires  the  right  to  the  rents  and 
profits  of  the  wife's  freehold  estates  during  the  continuance  of 
the  marital  relation,  that  is,  until  his  or  her  death,  or  other  term- 
ination of  the  relation,  as  by  divorce,  and  he  acquires  the  abso- 
lute dominion  over  her  chattel  interests  during  his  life.  Con- 
sequently, a  lease  by  a  married  woman  is,  at  common  law,  abso- 
lutely void,'^"  while  the  husband  may  make  a  valid  lease  of  the 
wife's  property,  to  endure  during  the  marriage,  even  without  the 
wife's  joinder  or  consent.'^'* 

Though  the  husband  thus  has  the  control  over  and  right  to  the 
profits  of  the  wife's  freehold  estates  and  may  make  a  lease,  valid 
so  long  as  these  rights  endure,  he  cannot  at  common  law,  even 
by  a  lease  in  which  she  joins,  make  a  demise  which  will  be  bind- 
ing after  his  death,  since  if  he  dies  before  the  wife  she  may 
avoid  the  lease,  and  if  he  survives  her,  while  the  demise  will  be 
effectual  as  against  him  so  long  as  he  may  have  an  estate  by 
the    curtesy    in   the    land,    upon  his  death,  or  in  case  he  has  no 

134  See  post,  chapter  XXXI.  Law    of    IMarrierl    Women,    §    538; 

"5  Birmingham  v.  Rogers,  46  Ark.  Miirray  v.  Emmons,   19  N.   H.  483; 

254.  Abies  v.   Abies,   86   Tenn.   333,  9    S. 

i3f,  Guest  V.  Opdyke,  31  N.  J.  Law,  W.   002. 

552.     And   see   Delaney  v.   Root,    99  its  Roper,  Husband  &  Wife,  90;   1 

Mass.  546,  97  Am.  Dec.  52.  Piatt,   Leases,   138. 

137  1  Blackat.  Comm.  444;   Bishop, 


§  21  PERSONAL  CAPACITY  OF  PARTIES.  191 

estate  by  the  curtesy,  the  wife's  heirs  may  repudiate  the  lease.^^g 
The  cases  are  to  the  effect,  however,  that,  though  the  wife  may 
repudiate  the  lease  after  the  husband's  death,  and  enter  upon 
the  lessee,^  ■*o  she  may,  on  the  other  hand,  if  the  lease  was  by 
deed,^^^  affirm  the  lease,  as  by  the  acceptance  of  rent  thereun- 
der,i-*2  and  it  has  been  said  that  it  is  binding  on  her  so  long  as 
she  fails  to  disaffirm  it.^^^  "Whether  the  wife  has  the  right  at  com- 
ra.on  law  thus  to  affirm  the  lease  after  her  husband's  death  when 
she  did  not  originally  join  therein,  but  it  was  executed  by  the 
husband  alone,  is  a  question  upon  which  the  cases  are  in  con- 
flict.144 

Of  the  chattels  real  of  the  wife,  the  husband  has,  at  common 
law,  the  absolute  right  of  disposal,  and  a  lease  thereof  by  him  is 
valid  as  against  her  even  after  his  death  without  reference  to 
her  assent  or  nonassent  thereto.^ '^^ 

By  the  enabling  statute  of  32  Hen.  8,  c.  28,  it  was  provided 
that  one  seised,  in  right  of  his  wife,  of  land,  which  had  not  been 
under  lease  within  a  year,  could,  by  a  lease  under  seal  in  which 
Jiis  wife  joined,  reserving  to  the  husband  and  wife  and  to  the 
heirs  of  the  wife  so  much  yearly  rent  as  had  been  customarily 
p?id,  create  a  term  not  to  exceed  twenty-one  years,  which 
should  be  valid  and  operative  as  against  both  the  wife  and  the 
heirs  of  the  wife.^^^  Conceding  this  statute  to  be  in  force  in 
any  particular   jurisdiction,   it   can    supersede   the   common-law 

139  Roper,    Husband    &    Wife,    91;  wife's    failure    to    properly    execute 

Comyn,  Landl.   &  Ten.  41;  Baa.  Abr.,  the  lease  did  not  prevent  her  recov- 

Leases   (C);    Jordan  v.   Wikes,  Cro.  ery    of     rent    after    the    husband's 

Jac.  332;   Miller  v.  Manwaring,  Cro.  death. 

Car.  397.  i"  See   2   Wms.    Saund.    180,   note 

i40Tbetford   v.   Thetford,   1   Leon.  (9)  to  Wotton  v.  H°le;  IPlatt,  Leases, 

192;  Jordan  v.  Wikes,  Cro.  Jac.  332;  143   et   seq.,    reviewing   the    English 

Greenwood  v.  Tyber,  Cro.  Jac.  563.    •  cases.     Winstell  v.  Hehl,  69  Ky.    (6 

141  Walsal  V.  Heath,  Cro.  Eliz.  656;  Bush.)    58,  is  to  the  effect  that  she 

Greenwood  v.  Tyber,  Cro.  Jac.  564;  cannot  affirm  it  in  such  case. 

Turney    v.    Sturges,    1    Dyer,    91    b.  "s  Co.  Litt.  46  b,  351  a;  Bac.  Abr., 

1*2  Bro.    Abr.,    Acceptance,    pi.    6;  tit.  Baron  &  Feme  (C)  2;  Anonymous, 

Greenwood  v.  Tyber,  Cro.  Jac.  563;  Poph.  5;  Grute  v.  Locroft,  Cro.  Eliz. 

Doe  d.  Collins  v.  Weller,  7  Term  R.  287;  1  Piatt,  Leases,  139. 

478.     See  Trout  v.  McDonald,  83  Pa.  i4o  This      act     is     considered     at 

144.  length  in  1  Piatt,  Leases,  154  et  seq.; 

143  Toler  V.   Slater,  L.  R.  3   Q.  B.  1    Bishop,    Married    Women,    §    550 

42,   where   it   was    decided    that   the  et  seq. 
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nilcs  only  in  easos  strictly  Avitliin  its  torins,  and  in  mo5?t  cases  it 
would  itself  be  supciscded  by  the  modern  lejjji.slation  extending 
the  rights  of  married  women. 

(b)  In  equity.  Property  settled  upon  a  married  woman  "for 
her  sole  ami  separate  use"  is  more  or  less  withdrawn  from  the 
operation  of  the  common-law  rules  depriving  her  of  the  power 
of  alienation  during  coveture.  In  some  jurisdictions  she  is  al- 
lowed such  power  in  the  absence  of  a  specific  restriction  in  this 
respect  contained  in  the  instrument  creating  the  trust,  wliile  in 
others  she  has  the  power  of  alienation  only  when  it  is  expressly 
given  to  her.^^^  Presumably  her  power  to  make  a  lease  would 
1)6,  in  any  jurisdiction,  determined  with  reference  to  the  gen- 
eral rule  in  this  regard  there  prevailing. ^^'* 

(c)  Under  statutes.  In  all  jurisdictions  the  husband's  in- 
terest in  and  control  over  the  property  of  his  wife  has  been 
modified  or  entirely  abrogated  by  the  adoption  of  what  are  known 
as  the  ''married  woman's  property  acts,"  and  consequently  he 
has,  as  a  general  rule,  no  longer  the  power  to  dispose  of  the  free- 
hold or  chattel  interests  of  his  wife  even  for  the  term  of  his 
own  life,  and  a  lease  by  him  of  her  property,  in  which  she  failed 
to  join,  would  be  absolutely  void.^^^ 

Some  of  the  statutes  enlarging  the  rights  of  married  women 
have  been  regarded  as  enabling  her  to  dispose  of  her  "statutory 
separate  estate"  without  the  joinder  of  her  husband,  this  effect 
having  been  given  to  a  statutory  provision  that  she  may  "own, 
possess  and  enjoy"  her  property  as  if  unmarried.^ -^^  Some  of  the 
statutes  expressly  require  the  husband's  consent  to  or  joinder  in 
a  lease  to  endure  for  more  than  a  named  period.^ '^^     It  has  been 

1  ■IT  See  2  Pnmeroy,  Eq.  Jnr.  §§  1104,  i4o  But  though  such  lease  by  him 

1105;    2  Perry,  Trusts,  §§   6G1,   665;  Is   void,   the  person   entering  there- 

25  Am.  &  En.!^.  Em.  Law    (2(1   Ed.)  under  may  become  a  tenant  of  the 

'81-  wife   hy   reason   of   the   wife's   sub- 

148  So  It  has  been  decided  in  Eng-  ^^^^^^^  consent  to  his  retention  of 

land,  in  accordance  with  the  general  p^g^^^..^^^  ^^  ^^^^  ^j^^  ^^^^p^^  ^^^^ 

rule    there   prevailing,    that,    unless  -rr       t>       ^         ttt  ,, 

.  ^    ,    ^      ^,       .     .  ,         „x  from    him.     Van   Brunt   v.    Wallace, 

restricted   by  the  instrument   creat-  „„  ,,.        ,,„   ^„  ^,   „,     „ 

ing  her  sole  and  separate  equitable  ^8  Mmn.  116,  92  N.  W.  521. 
estate,   the  wife  may  make  a  lens'^       is«  Parent  v.  Callerand,  64  111.  97. 

thor3of     Taylor  v.  Meads,  4  De  Gex.  See  Vandervoort  v.  Gould,  36  N.  Y. 

J.  &  S.  597.     See  Adams  v.  Gamble,  639. 
12  Ir.  Ch.  102.  151  See  Melley  v.  Casey,  99  Mass. 
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decided  in  several  eases  that  a  statutory  requirement  of  the  hus- 
band's joinder  in  a  "conveyance"  does  not  require  his  joinder 
in  a  lease  by  her.i^^  ^ot  infrequently  the  statute  requires  a 
lease  or  other  conveyance  by  a  married  women  to  be  acknowl- 
edged by  her  in  a  certain  way,  as  on  private  examination  apart 
from  her  husband,  and  the  absence  of  such  acknowledgment  has 
been  regarded  as  entirely  invalidating  the  lease  as  against  her.^-''^ 

(d)  Recovery  of  rent.  In  the  case  of  a  lease  by  a  married 
woman  without  the  joinder  of  the  husband,  the  lessee  might  per- 
haps, at  common  law,  defend  an  action  on  the  covenant  for  rent 
upon  the  principle  elsewhere  referred  to,  that  a  covenant  by 
the  lessee  is  not  binding  if  the  lease  is  not  valid  as  against  the 
lessor^ ^4  and  an  action  of  debt  for  rent  would,  it  seems,  not  lie. 
for  the  reason  that,  the  lease  being  void,  the  reservation  of  rent 
is  void.  If  however  the  wife  could,  in  the  particular  case,  be 
regarded  as  the  representative  of  the  husband  in  making  the 
lease,  the  lessee  entering  thereunder  would,  at  common  law,  be 
the  tenant  of  the  husband,  and  the  latter  could  recover  the  value 
of  the  use  and  occupation  so  long  as  the  lessee  retains  posses- 
sion. Under  the  modern  statutes  which  give  the  wife  the  right 
of  possession  and  control  of  her  property,  she  would,  it  seems, 
herself  have  a  right  of  action  for  use  and  occupation  against 

• 
241;    De  Wolf   v.    Martin,    12   R.    I.   garded  as  an  "incumbrance"  within 
533.  a    statute    requiring    tlie    husband's 

162  Perkins  v.  Morse,  78  Me.  17,  joinder  in  the  creation  of  an  incum- 
2  Atl.  130,  57  Am.  Rep.  780;  Sullivan    brance. 

V.  Barry,  46  N.  J.  Law,  1;  Id.,  47  iss  George  v.  Goldsby,  23  Ala.  326; 
N.  J.  Law,  339,  1  Atl.  240.  Worthington's    Lessee    v.    Young,    6 

In  Indiana  the  word  "convey-  Ohio,  313;  Keller  v.  Klopper,  3  Colo, 
ance"  in  such  a  statute  has  been  132;  Carlton  v.  Williams.  77  Cal.  89, 
held,  in  view  of  other  statutory  pro-  19  Pac.  185,  11  Am.  St.  Rep.  243. 
visions,  not  to  apply  to  a  lease  for  154  See  post,  §  54.  See  Toler  v. 
three  years  or  less.  Pearcy  v.  Hen-  Slater,  L.  R.  3  Q.  B.  42.  Occasion- 
ley,  82  Ind.  129;  Shipley  v.  Smith,  ally,  however,  the  lessee  has  been 
lfi2  Ind.  526.  70  N.  B.  803.  And  see  held  liable  for  rent  under  a  lease 
Nash  V.  Berkmeir,  83  Ind.  536.  And  made  by  a  married  woman,  though 
an  oil  and  gas  lease  has  been  decided  this  was  not  properly  executed  by 
not  to  be  within  the  statute.  Heal  her,  the  lessee  having  been  allowed 
V.  Niagara  Oil  Co.,  150  Ind.  483,  50  to  retain  possession  undisturbed. 
N.  E.  482.  Agerter  v.  Vandergrift,  138  Pa.  576, 

In  Hoover  v.  Chambers,  3  Wash.  21  Atl.  202,  12  L.  R.  A.  290;  Nash 
T.  26,  13  Pac.  547,  a    lease  was  re-    v,  Berkmeir,  83  Ind.  536. 

L.  and  Ten.  13. 
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the  lessee  so  entering  untk'r  a  lease  invalid  as  against  her  for 
want  of  joinder  by  her  husband,  or  of  an  acknowledgment  in 
the  statutory  mode.*^^ 

In  one  state,  where  the  "community  system"  prevails,  it  has 
been  held  that  if  the  husliand  undertakes  to  lease  community 
land  without  the  joinder  of  liis  wife,  the  lessee  cannot  refuse  to 
pay  rent  until  the  lessor  and  his  wife  give  to  the  lessee  a  valid 
lease  executed  by  both.^^^  It  would  seem,  however,  that,  apart 
from  any  such  demand,  the  lessee  could  not,  when  sued  by  the 
husl)and  for  rent,  deny  that  tlic  latter  alone  had  a  full  and  com- 
plete title  to  the  property,  lack  of  title  in  the  lessor  not  being 
recognized  as  a  defense  to  an  action  for  rent.^'^'^ 

(2)  As  lessees.  At  common  law  a  married  woman  may  take 
a  lease,  as  she  may  any  other  conveyance,  and  the  husband's  ex- 
press assent  is  not  necessary,  the  leasehold  estate  vesting  in  her 
until  he  actually  dissents.' ^^  She  may,  however,  avoid  the  lease 
after  her  husband's  death.'59  fho  modern  statutes  excluding 
the  husband's  powers  of  control  over  her  property,  and  authoriz- 
ing her  to  take  and  hold  property  as  if  sole,  it  seems,  abolished 
both  the  husband's  power  to  invalidate  the  lease  by  dissenting 
therefrom  and  her  power  to  repudiate  it  after  his  death.^'** 

At  common  law  a  married  woman,  having  no  power  to  contract, 
would  not,  by  taking  a  lease  with  an  express  covenant  on  her 
part  to  pay  rent,  become  personally  liable  thereon.'^'  The  ques- 
tion of  how  far  she  can  be  subjected  to  personal  liability  upon 
her  agreement  to  pay  rent  would,  at  the  present  day,  depend  upon 
the  language  of  the  statutes  extending  a  married  woman's  abil- 
ity to  contract  and  the  construction  placed  thereon.  In  some 
jurisdictions  the  common-law  inability  of  the  wife  to  contract 
is  entirely  removed  ;'"2  in  some,  no  doubt,  a  contract  by  her  to 

lis  This    is    presumably    what    is  iss  Co.  Lltt.  3  a;  2  Blackst.  Comm. 

meant  by  the   statement   in   Kinsey  293;     Swain    v.    Holman,    Hob.    204, 

V.  Minnick.  43  Mi.  112,  that  in  such  Hutt.    7:    Baxter    v.    Smith.    6    Bin. 

case  the  law  implies  a  verbal  aerroe-  (Pa.)  427. 

ment  of  similar  import  as  to  terms  "oCo.   Litt.  3  a;   1  Piatt,  Leases, 

to  that  expressed  in  the  writing.  531;   Obmyn,  Landl.  &  Ten.  49. 

156  Isaacs  V.  Holland.  4  Wash.  54.  im  See  Darby  v.  Callaghan,  16  N. 

29    Pac.    976;    Dietz    v.    Winehill,    6  Y.    71. 

Wash.   1(>9,   32   Pac.   lO.SR;    Tryon   v.  i"'  Roe  Draper  v.  Stouvenel,  35  N. 

Davis.  8  Wash.  106,  35  Pac.  598.  Y.   507. 

lOT  See  post,  §  78  c  (3).  i82That  a  married  woman  lessee 
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pay  rent  would  be  regarded  as  presumptively  a  contract  for  the 
benefit  of  her  separate  estate,  within  the  meaning  of  the  statutes 
enabling  her  to  make  such  a  contract;  while  in  others  it  might 
be  necessary  to  show  that  the  particular  contract  was  for  the 
benefit  of  her  separate  estate,  or  that  she  expressly  charged  her 
separate  estate  with  the  liability.  The  question  of  a  married 
woman's  liability  under  her  contract  to  pay  rent  is,  it  would 
seem,  analogous  to  that  involved  in  her  assumption  of  the  pur- 
chase price  of  property  bought  by  her. 

b.  Infants — (1)  As  lessors.  A  lease  by  an  infant,  like 
any  other  conveyance  by  him,  is  ordinarily  voidable  but  not  void, 
and  is  consequently  effectual  to  vest  title  in  the  lessee  unless 
repudiated  by  the  lessor,^  ^^  or,  in  case  of  his  death  while  an 
infant,  by  his  heir  or  personal  representative,  according  as  the 
reversion  is  realty  or  personalty. ^^^  There  are,  moreover,  de- 
cisions to  the  effect  that  an  infant  cannot  disaffirm  his  lease  until 
his  majority,!''^  this  being  the  general  rule  applied  in  the  case 
of  a  conveyance  by  an  infant  of  an  interest  in  land.^^^  It  is 
said,  however,  that  he  may,  even  during  infancy,  enter  and 
enjoy  the  profits,i«^  the  effect  of  which  would  be,  it  seems,  prac- 
tically to  avoid  the  lease.     Any  act  on  his  part  which  shows  an 

Is  so  liable  for  rent  reserved  in   a  v.    Mix,   17   Wend.    (N.  Y.)    119,   31 

lease  to  her,  see  Prevot  v.  Lawrence,  Am.   Dec.  285. 

51  N.  Y.  219;  Westervelt  v.  Ackley,  2  "i  i  piatt,  Leases,  32. 

Hun  (N.  Y.)   258;  Id.,  62  N.  Y.  505;  That  an  infant's  contract  or  con- 

Ackley  V.  Westervelt,  86  N.  Y.  448;  veyance    may    be    avoided    by    his 

Bush  V.  Babbitt,  25  Hun  (N.  Y.)  213;  heir  or  personal  representative,  see 

Fiske    V.    Mcintosh,    101    Mass.    66.  cases    cited    18    Am.    St.    Rep.    697, 

See.  also.  Rogers  v.  Coy.  164  Mass.  note  to  Craig  v.  Van  Bebber. 

391    41  N    E    652.  ^^^  Slator  v.  Trimble,  14  Ir.  C.  L. 

In  Maryland  Code,  Pub.  Gen.  Laws  342;    Hartshorn  v.  Earley,  19  U.  C. 

1904,  c.  45,  §  18.  it  is  expressly  pro-  C.  P.  139;  Lipsett  v.  Perdue,  18  Ont. 

vided   that   if   a   deed    or    lease    be  575. 

made  to  a  married  woman,  she  may  i^s  See  cases  cited  18  Am.  St.  Rep. 

bind  herself   by  any   covenant   run-  670;    16  Am.  &  Eng.  Enc.   Law   (2d 

ning  with  or  relating  to  the  land.  Ed.)    298. 

See  Worthington   v.   Cooke,    52   Md.  i67  See  Zouch   v.    Parsons,   3   Bur- 

297;  Cruzen  v.  McKaig,  57  Md.  454.  row,    1794,    1808;    Bool    v.    Mix,    17 

lesCo.  Litt.  45  b,  308  a;  Zouch  v.  Wend.  (N.  Y.)  119,  31  Am.  Dec.  285; 

Parsons,   3  Burrow,   1794,   1  W.   Bl.  Cummings    v.    Powell,    8    Tex.    80; 

575;  Slalior  V.  Brady,  14  Ir.  C.  L.  61;  cases    cited    18    Am.    St.    Rep.    670, 

Field  V.  Herrick.  101  111.  110;  Bool  671,  note  to  Craig  v.  Van  Bebber. 
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intent  to  repiuliate  the  lease,  at  least  if  done  within  a  reasonable 
time  after  his  arrival  at  majority,  is  sufficient  to  avoid  it.^«» 

The  lessee  has  no  right  to  avoid  the  lease  on  account  of  the 
minority  of  the  lessor,  but  the  option  is  with  the  lessor  alone.' «» 
The  lease,  to  be  effective  against  the  infant  in  any  case,  must 
be,  it  has  been  decided,  his  own  personal  act.'""  This  is  an 
application  of  the  rule,  adopted  in  most  jurisdictions,  that  an 
infant  cannot  act  through  an  agent.'"* 

In  one  or  two  of  the  old  cases  there  are  dicta  to  the  effect  that 
a  lease  by  an  infant  is  absolutely  void  if  no  rent  is  reserved,'" 2  but 
this  is  certainly  not  so  if  any  advantage  accrues  to  the  infant  from 
the  lea.se,  as  when  it  is  made  for  the  purpose  of  trying  title.' '=* 
Even  though  rent  is  reserved,  it  has  been  said,  if  it  would  be  more 
beneficial  to  the  infant  to  regard  the  lease  as  absolutely  void,  as 
when  otherwise  it  would  work  a  forfeiture,'^^  or  make  him  liable 
in  damages,  or  involve  a  breach  of  trust  on  his  part,'^^  it  will  be 
so  treated. 

Any  act  an  the  part  of  the  lessor,  after  attaining  his  majority, 
which  shows  an  intention  to  repudiate  the  lease,  will,  it  seems,  be 
sufficient  to  avoid  it.  Such,  for  instance,  will  be  the  effect  of  a 
re-entry  by  him  on  the  land,  an  action  by  him  to  recover  posses- 
sion, a  suit  to  set  aside  the  lease,  or  a  notice  to  the  lessee  of  liis 
intention  to  that  effect.' ^'^    A  conveyance  or  lease  to  another  per- 

icsSee  2  Tiffany.  Real  Prop.  1149.  216,    per    Southcote,    J.; Anonymous. 

109  Slator  V.  Trimble,  14  Ir.  C.  L.  3    Salk.    196. 
342-    Zouch  V.    Parsons,   3   Burrow,       173  Humphreston's    Case,    2    Leon. 

1704      See     Clayton     v.     Ashdown,  216,  per  Gawdy,  J.;    Davi?  v.   Man- 

Vin    Abr     Enfant  (G  4)  pl.  1;   For-  ington,    2    Sid.    109;    Anonymous,    3 

rester's    Case.   1    Sid.    41;    Smith    v.  Salk.    196;    Rames   v.    Machin.   No.v. 

^    ,.„.  130;    Zouch   v.    Parsons,   3    Burrow, 
Bowen,  2  Keb.  581. 

_    ,       .        -«  loUb. 

170  Doe  d    Thomas  v.  Roberts,  lb  „       ,  „  „    .„ 

174  Zouch    V.    Parsons,    3    Burrow, 
Mees.   &  W.   778.  ^^^^      g^^      Ashfield      v.      Ashfield, 

171  See  authorities  cited  22  Cyclo-    ^^^^    ^^^ 

pedia    Law    &    Proc.    514.     But    see  j,,  ^ouch    v.    Parsons,    3    Burrow, 

the  discussion  of  the  autborUics  in  ^g^^ 

18  Am.  St.  Rep.  629.  note  to  Craig  v.  ,,„  g^^  ^  Tiffany,  Real  Prop.  1151; 

Van  Bebber.  is    Am.    St.    Rep.    662-668,    note    to 

i72BlundPn    v.    Baugh,    Cro.    Car.  Craig  v.  Van  Bebber;  16  Am.  &  Eng. 

302;    Humphreston's   Case,   2   Leon.  Enc.  Law  (2d  Ed.)  288. 
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son  will  operate  as  a  disaffirmance  of  the  earlier  lease  only  if  in- 
consistent thereAvitli.^^'^ 

The  lessor  may,  by  some  act  affirming  the  validity  of  the  lease 
after  arriving  at  full  age,  disable  himself  from  thereafter  deny- 
ing its  validity.  Such  an  effect  has  been  given  to  his  act  in  mak- 
ing a  mortgage  in  terms  subject  to  the  lease,^^^  and  to  his  ac- 
ceptance of  rent  under  the  lease.i^^  And,  in  an  old  case,^^^  the 
act  of  the  lessor  in  saying  to  the  lessee  "God  give  you  joy  of  it" 
was  regarded  as  a  ratification  of  the  lease.  It  is  even  said  to  have 
been  decided  that  the  receipt  of  rent  by  the  lessor  during  infancy 
is  so  far  a  confirmation  of  the  lease  as  to  prevent  the  termination 
of  the  lease  by  the  lessor  without  notice.^si 

Upon  the  question  whether  equity  has  inherent  power  to  direct 
the  sale  or  leasing  of  land  belonging  to  an  infant,  the  cases  are 
not  in  accord.^^2  in  some  states  there  is  a  statutory  grant  of  such 
power. 

(2)  As  lessees.  A  lease  to  an  infant,  like  a  lease  by  him,  is 
voidable  and  not  void,  and  it  is  optional  with  him  whether  he  will 
repudiate  liability  thereunder  for  rent  or  otherwise.is^     He  must, 

177  Slator  V.  Brady,  14  Ir.  C.  L.  61;  any  notice  to  quit.  Doe  d.  Thomas 
Philips  V.  Green,  10  Ky.  (3  A.  K.  v.  Roberts,  16  Mees.  &  W.  778.  But 
Marsh.)  7,  13  Am.  Dec.  124;  Leit-  as  to  this  view  that  a  conveyance 
ensdorfer  v.  Hempstead,  18  Mo.  269;  or  contract  by  an  infant,  through 
Singer  Mfg.  Co.  v.  Lamb,  81  Mo.  an  agent  is  absolutely  void.  See 
221;  Dominick  v.  Michael,  6  N.  Y.  18  Am.  St.  Rep.  629,  note  to  Craig  v. 
Super.  Ct.    (4  Sandf.)   374,  421;   Mc-  Van  Bebber. 

Gan     V.     Marshall,     26     Tenn.      (7  i-'a  See  authorities  cited  22  Cyclo- 

Humph.)    121;    Stuart  v.   Baker,   17  pedia   Law   &   Proc.    563;    Pomeroy, 

Tex.  417.  Eq.   Jur.   §    1309. 

178  story  v.  Johnson,  2  Younge  &  i«3  Ketsey's  Case,  Cro.  Jac.  320; 
C.    Exch.    586.  Blake  v.  Concannon,  Ir.  R.   4  C.  L. 

179  Smith  v.  Low,  1  Atk.  489;  Van  323;  Cheshire  v.  Barret,  4  McCord 
Doren  v.  Everitt,  5  N.  J.  Law  (2  Law  (S.  C.)  241,  17  Am.  Dec.  735; 
South.)  460,  8  Am.  Dec.  615.  Gregory    v.    Lee,    64    Conn.    407,    30 

ISO  .Anonymous,  4  Leon.   4,  pi.  15.  Atl.  53,  25  L.  R.  A.  618;   Flexner  v. 

181  Comyn,  Landl.  &  Ten.  288,  cit-  Dickerson,     72     Ala.     318.     So     the 

ing   Rees   v.    Evans,    an    unreported  validity  of  the  lease  cannot  be  ques- 

case.  tioned  by  a  third  person.     Griffith  v. 

It  has  been  held  that  where  a  lease  Schwenderman,  27  Mo.  412.     But  it 

was  made  by  an  agent  in  the  name  of  has  been  decided  that  where  a  lessee 

an   infant,    it   was    absolutely    void,  set  up  his  infancy  as  exempting  him 

so  as  to  justify  an  ejectment  by  the  from  liability  under  the  lease,  other 

infant    against    the    lessee    without  parties    to    the    action    could    avail 
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it  seems,  disaffirm  the  lease  and  relinquish,  or  ofTor  to  relinquish, 
possession,  within  a  reasonable  time  after  his  coming  of  age,  and 
a  failure  so  to  do  will  render  him  liable  for  arrears  of  rent  accru- 
ing before  as  well  as  after  his  majority.^ ^^ 

As  to  whether  tlie  infant  should  be  held  personally  liable  for 
rent  accruing  during  his  minority,  so  long  as  he  retains  possession 
of  the  premises,  the  cases  are  not  in  accord.  It  has  been  decided 
in  one  case  that  he  is  not  liable  for  an  installment  of  rent  because 
he  has  possession  when  it  comes  due,^®'^  and  this  seems  to  accord 
with  the  ordinary  view  that  an  infant  purchaser  of  property  may 
repudiate  all  liability  under  his  contract,  though  he  retains  pos- 
session until  his  majority.^ ^e  There  is,  however,  a  contrary  decis- 
ion to  the  efTect  that-  so  long  as  the  infant  retains  possession,  he 
is  liable  for  the  accruing  rent,^^^  a  view  which  is  to  be  regarded 
as  based,  it  seems,  on  the  theory  not  that  his  contractual  liability 
lemains  after  his  repudiation  thereof  but  that  there  is  an  obliga- 
tion, arising  from  the  tenure,  to  pay  the  rent  reserved  in  the  case 
of  an  infant  as  well  as  in  that  of  an  adult  lessee.i^s    in  accordance 


themselves  of  his  infancy  as  In- 
validating a  provision  in  the  lease 
giving  to  the  lessor  a  lien  on  his 
chattels  on  the  premises,  and  claim 
the  property  under  another  agree- 
ment. Peck  V.  Cain,  27  Tex.  Civ. 
App.   38,   63   S.   W.   177. 

1S4  Boody  V.  McKenney,  23  Me. 
517;  McClure  v.  McClure,  74  Ind. 
108;  Baxter  v.  Bush.  29  Vt.  465,  70 
Am.  Dec.  429.  See  Northwestern  R. 
Co.  V.  McMichael,  5  Exch.  114,  125. 

185  Flexner  v.  Dickerson,  72  Ala. 
,r?is  Tim  fiictnm  ':^l'  .Tessel,  M.  R.. 
in  Lempriere  v.  Lange,  12  Ch.  Div. 
677,  seems  to  be  to  this  effect.  In 
this  case  the  lessee  had  obtained  the 
lease  by  a  false  representation  that 
he  was  of  full  age,  and  the  court 
canceled  the  lease  at  the  request  of 
the  lessor  and  ordered  possession  to 
be  given  up.  but  said  that  the  lessor 
could  not  repudiate  the  lease  and 
yet  hold  the  lessee  liable  for  use  and 
occupation. 


188  See  18  Am.  St.  Rep.  673,  note  to 
Craig  V.  "Van  Bebber. 

18T  Blake  v.  Concannon,  Ir.  R.  4 
C.  L.  323.  So  in  Y.  B.  21  Hen. 
6,  31  b,  it  Is  said  by  Newton,  J.: 
"If  one  lease  for  a  term  of  years, 
rendering  rent,  in  fait"  (that  is,  not 
by  matter  of  record,  see  Co.  Litt. 
380),  "to  an  infant  within  age.  if 
he  manures  the  land,  a  writ  of  debt 
Is  maintainable  against  him;  the 
cause  is,  he  has  a  quid  pro  quo." 

The  case  of  Klrton  v.  Ellott.  2 
Bulst.  69,  elsewhere  reported  as 
Ketsey's  Case,  Cro.  Jac.  320;  Ket- 
ley's  Case,  1  Brownl.  &  G.  120; 
Kettle  V.  Eliot,  1  Rolle,  Abr.  731, 
frequently  referred  to  in  this  connec- 
tion, is  obscure.  See  the  conaldex-a- 
tion  of  the  case  in  18  Am.  St.  Rep. 
590;  Northwestern  R.  Co.  v.  Mc- 
Michael. 5  Exch.  114,  and  In  Blake 
V.  Concannon,  Ir.  R.  4  C.  L.  323. 

i««  That  is,  the  liability  is  in  debt 
and   not   in   covenant.     See    post,   J 
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with  this  view  is  a  quite  early  case  in  which  it  was  decided  that, 
where  an  infant  had  attorned  to  the  lessor's  grantee,  the  latter 
could  distrain  on  his  goods  for  rent.^^^ 

If  the  lessee  repudiates  liability  during  his  infancy,  and  relin- 
quishes possession  of  the  land,  he  is  unquestionably  not  liable  for 
rent  thereafter  aecruing.^^*^ 

An  infant  occupying  under  a  lease  is  personally  liable  to  his 
lessor,  if  the  occupation  can  be  considered  as  a  "necessary. "i^^i 
In  that  case,  however,  the  liability  is  not  on  his  contract  to  pay 
rent,  nor  by  reason  of  privity  of  estate,  but  is  quasi  contractual  in 
its  nature,  and  is  merely  for  the  value  of  the  occupation  so  long  as 
this  actually  endures.^^^ 

There  is  an  Irish  decision  to  the  effect  that  an  infant  assignee 
of  a  leasehold  interest,  who  takes  possession  under  the  assign- 
ment, is  liable  for  rent  to  the  same  extent  as  any  other  as- 
signee.^93  This  seems  to  be  the  only  decision  bearing  upon  the 
question,  and  is  in  accord  with  the  view  above  referred  to  that  an 
infant  lessee  is  liable  for  rent  by  reason  of  his  holding  of  the 
property  to  which  the  liability  is  attached. ^^^^ 

It  has  been  decided  that  an  infant  lessee  may  be  made  liable  in 
trover  for  the  conversion  of  crops  on  which  the  lessor  had  an  ex- 
press lien,^''^  a  decision  in  accord  with  the  tendency  of  the  cases 
in  this  country  to  hold  an  infant  liable  for  a  tort,  although  it 
grows  out  of  his  contract.^^^ 

170.    In     Pollock,     Contracts     (6th  isi  Lowe  v.  Griffith,  1  Scott,  458; 

Ed.)   63,  the  author  adopts  the  view  Gregory    v.    Lee,    64    Conn.    407,    oD 

of  Baron  Parke  in  Northwestern  R.  ^tl.    53,    25   L.    R.    A.    618;    Peck  v. 

Co.  V.   McMichael,   5   Exch.   114,  ac-  ^^^^^    ^1  Tex.  Civ.  App.  38,  63  S.  W. 

cording   to   which   an    infant   lessee  ^__ 

is  to   be   regarded   as   in   the   same 

position  as   an  infant   purchaser   of 

shares  of  stock,  who  "is  not  a  mere 

contractor,    but   a   purchaser   of   an  Keener,  Quasi  Contracts,  20. 

interest  in  a  subject  of  a  permanent  ^^^  Kelly  v.  Coote,  5  Ir.  C.  L.  469. 

nature   with   certain   obligations    at-  i9''«  See  ante,   note  188. 

tached  to  it."  i9t  Baxter  v.  Bush,  29  Vt.  465,  70 

i89Conny's  Case,  9   Coke,   84   b.  Am.    Dec.   429.     As   to   the   ri,n;ht   of 

100  See   Gregory  v.  Lee,    64   Conn,  one  having  a  lien  on  crops  to  bring 

407,    30    Atl.    53,    25    L.    R.    A.    618;  trover  for  their  conversion,  see  post, 

Northwestern  R.   Co.   v.  McMichael,  §  319  k,  1. 

5   Exch.    114;    Blake   v.    Concannon.  las  See  18  Am.  St.  Rep.  720,  note 

Ir.  R.  4  C.  L.  323:   Ketley's  Case,  1  to   Craig   v.   Van  Bebber. 

Brownl.  &  G.  120. 


102  Gregory  v.   Lee,   64   Conn.   407, 
30    Atl.    53.    25    L.    R.    A.    618.     See 
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c.  Persons  ron  compos  mentis — (1)  As  lessors.  The  ques- 
tion whether  a  person  has  the  meiit::l  capacity  to  make  a  lease  is 
to  be  determined,  no  doubt,  by  the  same  considerations  as  control 
in  the  case  of  any  other  conveyance,  and  the  general  rule  in  this 
regard  is  that  the  validity  of  a  conveyance  is  not  affected  by  the 
fact  that  the  ^^rantur's  mind  is  impaired,  or  tliat  he  is  sul)j(!ct  to 
a  delusion,  if  tliis  is  not  such  as  to  have  influenced  him  in  making 
the  conveyances"^ 

In  most  jurisdictions,  a  conveyance  by  one  mentally  incapac- 
itated is,  like  one  by  an  infant,  voidable  only  and  not  void,'^'^ 
unless  a  guardian  has  been  appointed  for  the  grantor  and  his 
property,  after  judicial  inquisition  into  his  sanity,  in  w]iic-li  case 
the  conveyance  is  regarded  as  al)solutely  void.''^^  By  some  decis- 
ions a  conveyance  by  one  mentally  incapacitated  to  make  it  is 
regarded  as  in  all  cases  absolutely  void.^"*^ 

In  jurisdictions  where  the  conveyance  is  regarded  as  voidable 
only,  it  may  be  avoided  either  by  the  grantor  after  reacquiring  his 
mental  capacity,^^"  by  his  guardian  or  committee,-''^  or.  after  his 
death,  by  his  heir  or  personal  representative,  according  as  the  one 
or  the  other  is  entitled  to  the  property.^^'^ 

i9«  Burgess    v.    Pollock,    53    Iowa,  201,  66  N.  W.  1;   Griswold  v.  Butler, 

273,  5  N.  W.  179,  36  Am.  Rep.  218;  3    Conn.    227;     Imhoff    v.    Witmer's 

Lindsey   v.    Lindsey,    50    111.    79,    99  Adm'r,  31  Pa.  243;  Elston  v.  Jasper, 

Am.  Dec.  489;   Doe  d.  Guest  v.  Bee-  45   Tex.   409. 

s-on,  2  Houst.    (Del.)    246;   Blakeley       isn  German    Sav.   &   Loan    Soc.    v. 

V.  Blakeley,  33  N.  J.  Eg.    (6  Stew.)  De  Lashmutt,  67  Fed.  399;   Sullivan 

502;     Whittnker    V.    Southwest    Vir-  v.    Flynn,    20    D.    C.    396;     Elder   v, 

ginia  Imp.  Co.,  34  W.  Va.  217;   Den-  Scliumacker,    18    Colo.    433,    33    Pac. 

nett  V.  Dennett,  44  N.  H.  531;  Stew-  175;   Van  Deusen  v.  Sweet,  51  N.  Y. 

art  V.  Flint,  59  Vt.  144,  8  Atl.  801;  378;    In    re    De    Silver's    Estate,    5 

Buswell,  Insanity,  §  393;    Hammon,  Rawle  (Pa.)    Ill;   Farley  v.  Parker, 

Contracts,  §  182;  Pollock,  Contracts  6    Or.    105. 
(6th  Ed.)  91.  200  Turner    v.    Rusk,    53    Md.    65; 

107  Hammon,  Contracts,  §  186;  9  Nichol  v.  Thomas.  53  Ind.  42;  Gib- 
Am.  &  Eug.  Enc.  Law  (2d  Ed.)  119;  son  v.  Soper,  72  Mnss.  (6  Gray)  279, 
71  Am.  St.  Rep.  431,  note  to  Flach  G6  Am.  Dec.  414;  Henry  v.  Fine.  23 
V.  Gottschalk  Co.  Ark.    417;    Crawford    v.    Scovell,    94 

m"  Hovey  v.   Hobson,   53   Me.   451,  Pa.  48,  39  Am.  Rep.  786. 
89  Am.  Dec.  705;  New  Enrrland  Lian        --fi  Gibson    v.    Soper,    72    Mass.    (6 

&  Trust  Co.  V.  Spitler,  54  Kan.  560,  Gray)   279,  66  Am.  Dec.  414;   Halley 

38   Pac.    799;    Wait   v.    Maxwell,    22  v.  Troester,  72  Mo.  73;  Moore  v.  Her- 

Mass.    (5    Pick.)    217,    16   Am.    Dec.  shey,  90  Pa.  196. 
391;   Thorpe  v.  Hanscom,     64  Minn.        ao2  Beverley's  Case,  4  Coke,  123  b; 


S  21  PESISONAL.  CAPACITY  OP  PARTIES.  201 

The  question  wlietlier  a  grantor  can  assert  the  invalidity  of  his 
conveyance  for  want  of  mental  capacity  without  returning  the 
consideration  received,  as  to  which  the  courts  are  not  in  agree- 
ment, will  not  ordinarily  arise  in  the  case  of  a  lease,  since  the  con- 
sideration is  usually  paid,  not  at  the  time  of  taking  the  lease,  but, 
by  means  of  rent,  pari  passu  with  the  enjoyment  of  the  property, 
and  the  effect  of  the  avoidance  of  the  lease  is,  while  depriving  the 
lessee  of  the  possession  and  enjoyment  of  the  property,  also  to  re- 
lieve him  from  liability  for  rent. 

(2)  As  lessees.  A  lease  to  a  person  wanting  in  mental  capacity 
to  understand  the  nature  and  merits  of  the  transaction  presum- 
ably vests  the  leasehold  interest  in  him,  subject  to  the  possibility 
of  its  repudiation  either  by  him  on  regaining  his  faculties,  or  by 
his  guardian  or  committee,  or  personal  representative.^o'  In 
many  jurisdictions,  however,  provided  the  lessor  acted  in  good 
faith  in  making  the  lease,  the  lessee  cannot  avoid  the  lease,  and  so 
free  himself  from  liability  for  rent,  without  first  paying  all  arrears 
of  rent  then  due,  and  so  placing  the  lessor  in  statu  quo?^'^ 

That  a  party  to  a  lease  is,  at  the  time  of  its  execution  unable, 
by  reason  of  temporary  intoxication,  to  understand  the  nature  or 
merits  of  the  transaction,  is  no  doubt  ground  for  the  avoidance 
of  the  lease  by  him  or  his  representatives  to  the  same  extent  as 
if  he  had  been  insane  at  the  time  of  its  execution. ^os 

d.  Corporations — (1)  Powder  to  make  or  take  lease.  A  pri- 
vate corporation  may  make  a  lease  of  its  property,  provided  its 
purpose  in  so  doing  is  not  foreign  to  the  object  for  which  it  is 
chartered,  and  it  thereby  violates  no  charter  or  statutory  restric- 
tion or  rule  of  public  policy .^''s    A  corporation  of  a  quasi  public 

Northwestern  Mut.  Fire  Ins.  Co.  v.  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  399; 

Blankenship,  94    Ind.   535;    Hunt  v.  Hammon,  Contracts,  §  183. 

Rabitoay,   125   Mich.   137,   84   N.   Vv''.  206  Simpson   v.  Directors  of  West- 

59;    McAnaw  v.  Tiffin,  143  Mo.  667,  minster    Palace   Hotel   Co.,   8   H.   L. 

45  S.  W.  656.  Cas.  712;    Plant  v.  Macon  Oil  &  Ice 

203  See  Co.  Litt.  2  b;  2  Blackst.  Co.,  103  Ga.  666,  30  S.  E.  567;  Nye 
Comm.  291;  Concord  Bank  v.  Bellis,  v.  Storer,  168  Mass.  53,  46  N.  E.  402; 
64  Mass.  (10  Cush.)  276;  Campbell  Temple  Grove  Seminary  v.  Cramer, 
V.  Kuhn,  45  Mich.  513,  8  N.  W.  523,  98  N.  Y.  121;  Phillip  v.  Aurora 
40  Am.  Rep.  479.  Lodge,  87  Ind.  505;   Ardesco  Oil  Co. 

204  See  Hammon,  Contracts,  §  192,  v.  North  American  Oil  &  Min.  Co., 
and  cases  there  cited.  66  Pa.  375;  People  v.  Pullman's  Pal- 

aosBuswell,    Insanity,    §    393;     17    ace  Car  Co.,  175   111.  125,   51  N.  E. 
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character,  however,  such  as  a  railroad  company,  unless  expressly 
authorized  by  its  charter  or  lejrislative  act,  cannot  lease  property 
necessary  to  the  conduct  of  its  business,  thereby  disablinj*  itself 
from  performing  the  duties  which  it  owes  to  the  public,-"^  tliough 
it  may  lease  parts  of  its  property  not  appropriated  to  public 
use.2<^8  Likewise,  a  municipal  corporation,  while  it  may  lease 
property  belonging  to  it  of  a  private  nature,  cannot  lease  that 
which  has  been  devoted  to  public  use  and  which  it  holds  in  trust 
for  the  public. 20° 

A  corporation,  whether  public  or  private,  may  take  a  lease  of 
property  so  far  as  this  may  be  a  proper  means  of  carrying  out  the 
purposes  for  which  it  was  created,  and  it  will  be  bound  by  coven- 
ants on  its  part  to  be  performed  so  far  as  these  may  be  usual  or 
proper,  and  not  prohibited  by  its  charter,  such  as  a  covenant  to 
pay  rent,  to  repair,  or  to  keep  the  premises  insured.^io 

A  lease  by  a  corporation  is  not  invalid  because  by  its  terms  it 
is  to  run  for  a  period  continuing  beyond  that  fixed  for  the  dura- 
tion of  the  lessor's  charter,2ii  and  no  doubt  the  same  may  be  said 
of  a  lease  to  a  corporation  which  is  to  endure  beyond  the  life  of 
the  latter.  This  must  be  so,  since  any  other  view  would  neces- 
sarily involve  the  invalidity  of  a  conveyance  in  fee  by  or  to  a  cor- 
jjoration  merely  because  the  corporation  is  not  to  have  perpetual 
existeiice.212  A  lease  to  a  corporation  not  yet  incorporated  is 
void.213 

(2)     Effect  of  ultra  vires  lease.    Regarding  a  lease  as  a  convey- 

664,   64   L.  R.  A.  366;   Bartholomew  U.  S.  514,  40  Law.  Ed.  515;   Abby  v. 

V.  Derby  Rubber  Co.,  69  Conn.  521,  Billups,   35   Miss.   618,    72   Am.   Dec. 

38  Atl.  45,  61  Am.  St.  Rep.  57.  143;    Crawford  v.   Lonsstreet.  43  N. 

207  Thomas  v.  West  Jersey  R.  Co.,  J.  Law,  325;  Brewer  &  Hoffmann 
101  U.  S.  71,  25  Law.  Ed.  950;  Cen-  Brew.  Co.  v.  Boddie,  181  111.  622,  55 
tral  Transp.  Co.  v.  Pullman  Palace  N.  E.  49;  Davies  v.  City  of  New 
Car  Co.,  139  U.  S.  24,  35  Law.  Ed.  York,  83  N.  Y.  2n7;  Halbut  v.  For- 
55:  Brunswick  Gaslight  Co.  v.  rest  City,  34  Ark.  246;  Fitton  v. 
United  States  Gas,  Fuel  &  Light  Co.,  Hamilton  City,  6  Nev.  196;  Wade  v. 
85  Me.  532.  27  Atl.  525;  1  Clark  &  Newbern,  77  N.  C.  460. 
Marshal,   Corporations,   442.  211  Tate    v.    Neary,    52    App.    Div. 

208  Baldwin,   Railroad   Law,   462.  78,   65  N.  Y.  Supp.  40. 

2''9  2    Dillon.    Mun.    Corp.    §§    575,  212  See  Niooll   v.  Railroad    Co.,  12 

580;    3    Abbott.   Mun.   Corp.   p.   2190.  N.   Y.    (2   Kern.)    121. 

2101    Clark    &    Marshall,    Corpora-  213  Utah    Optical    Co.   v.   Keith,   18 

tions.  §§  141.  188   (d);   Jacksonville.  Utah,    464,    55    Pac.    155. 
M.  P.  R.  &  Nav.  Co.  v.  Hooper,  160 
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ance,  which  it  primarily  is,-^^  the  question  arises  whether  the 
making  of  an  ultra  vires  lease  can  in  any  way  affect  the  lessor's 
right  to  the  possession  of  the  premises.  An  ultra  vires  convey- 
ance by  or  to  a  corporation  has  usually  been  regarded  as  valid  to 
transfer  the  title,  and  as  open  to  objection  only  by  the  state,^!^ 
and  such  a  rule  would,  it  seems,  apply  to  a  conveyance  by  way  of 
lease  as  well  as  to  one  in  fee  simple.  An  exception  to  the  above 
rule  exists  in  the  case  of  property  vested  in  a  corporation  for  a 
public  or  quasi  public  use,  and  a  conveyance  of  such  property  by 
the  corporation  has  been  regarded  as  absolutely  void  on  account 
of  the  possible  resulting  injury  to  the  public.  This  principle  has 
been  applied  in  the  case  of  an  ultra  vires  lease  by  a  public  cor- 
poration.21  e  The  cases  are,  however,  not  entirely  clear  in  regard 
to  the  rights  of  the  corporation  lessor  to  recover  possession  of  the 
property  from  one  holding  under  such  an  invalid  lease.  It  would 
seem  that,  the  lease  being  invalid  as  detrimental  to  the  public,  the 
possession  of  the  property  should  be  restored  immediately  to  the 
lessor  so  as  to  avoid  such  public  detriment,  and  that  the  courts 
will  do  this  has  been  judicially  asserted. ^^"^  But  it  was  decided  in 
the  supreme  court  of  the  United  States  that,  in  sucli  case,  the  cor- 
poration lessor,  being  in  pari  delicto  with  the  lessee,  was  not  en- 
titled to  the  aid  of  equity  to  obtain  a  cancellation  of  the  lease. 2^8 
It  has  been  suggested  that  perhaps  the  court,  though  denying  the 
lessor  any  relief  in  equity,  might  sustain  an  action  at  law  by  the 
lessor  to  recover  possession  from  the  lessee,  since  in  such  an  action 
the  making  of  the  illegal  lease  need  not  appear  from  the  plaintiff's 
pleadings  or  evidence. 219  There  are  cases  at  least  suggesting  that 
the  lessor  corporation  cannot  re-enter  and  take  possession  from 
the  lessee  without  process  of  law.^^o    But  conceding  that,  by  rea- 

214  See  ante,  §  16.  217  Memphis  &  C.  R.   Co.  v.  Gray- 

215  See  Clark  &  Marshall,  Corpora-    son,  88  Ala.  572,  7  So.  122. 

tions,  §§  228,  231.  2i«  St.  Louis,  V.  &  T.  H.  R.  Co.  v. 

216  Thomas  v.  West  Jersey  R.  Co.,    Terre  Haute  &  I.  R.  Co.,  145  U.  S. 
101  U.  S.  71,  25  Law.  Ed.  950;  Penn-    ?,n,  36  Law.  Ed.  738. 

sylvania  R.  Co.  v.  St.  Louis,  A.  &  T.  219  See  an  article  on  "Utra  Vires 

R.  Co.,  118  U.  S.  290,  30  Law.  Ed.  83;  Leases  by  Corporations,"  by  Edward 

Central  Transp.  Co.  v.  Pullman  Pal-  Avery    Harriman,     Esq.,     14    Harv. 

ace  Car  Co.,  139  U.  S.  24,  35  Law.  Law    Rev.    332,    an    admirable    dis- 

Ed.    55;    Oregon    R.    &    Nav.    Co.    v.  cussion  of  the  subject. 

Oregonian  R.  Co.,  130  U.  S.  1,  32  Law.  220  American    Union    Tel.    Co.    v. 

Ed.  837.  Union  Pac.   R.  Co.,  1  McCrary,  188, 
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son  of  the  invali<lity  of  the  lease,  the  lessor,  and  not  the  lessee, 
ib  entitled  to  possession,  it  would  seem  that,  in  those  jurisdictions 
in  which  the  right  of  one  entitled  to  possession  to  enter  on  the 
wrongful  possession  is  recognized,^^^  the  lessor  would  be  at  liberty 
to  enforce  his  rights  in  that  manner.--^ 

In  so  far  as  the  making  or  the  taking  by  a  corporation  of  a  con- 
veyance by  way  of  lease  may  be  ultra  vires,  any  covenants  entered 
into  by  the  parties  in  connection  with  the  lease,  the  "covenants 
of  the  lease,"  as  it  is  usually  expressed,  would  seem  to  be  abso- 
lutely void  and  unenforcible."23  In  accordance  with  this  view  it 
has  been  held  that,  even  though  the  lessee  named  in  an  ultra  vires 
lease  by  a  corporation  occupies  thereunder,  there  can  be  no  recov- 
ery of  rent,224  and  a  like  holding  has  been  made  in  the  case  of  a 
lease  to  a  corporation  without  power  to  accept  it.225  In  some 
jurisdictions,  however,  a  lessee  who  has  occupied  under  an  ultra 
vires  lease  by  a  corporation  has  been  regarded  as  precluded  from 
asserting  the  invalidity  of  the  lease,226  and  the  same  principle  has 
been  applied  as  against  a  corporation  lessee  so  as  to  preclude  it 
from  asserting,  in  defense  to  a  claim  for  rent,  that  it  had  no  power 

1  Fed.  745;  Western  Union  Tel.  Co.  Louis.  A.  &  T.  R.  Co..  118  U.  S.  290, 

V.  Burlinston  &  S.  W.  R.  Co.,  3  Mc-  30  Law.  Ed.  83. 

Crary    130,  15  Fed.   863.  22c  City    of   Helena   v.    Turner.    36 

221  See  post    §  215.  Ark.  577;   Woodruff  v.  Erie  R.  Co., 

222  See   14   Harv.   Law   Rev.   at  p.  93  N.  Y.  609;   Bath  Gas  I^i^^^t  Co^  j. 

Claffy,   151   N.  Y.   24.  45  N.   E.   390, 

"**  ,  „     36   L.  R.   A.   664;    Appeal   of  North- 

223  See  Thomas  v.  West  Jersey  R.    ^^^^^^^  ^^^^^^^  3^  p^   3^^.  ^^^^ 

Co..  101  U.  S.  71.  25  Law.  Ed.  950;  ^^^   ^^^^^.^   ^^^_    ^^^^  ^    Western 

East  St.  Louis  Connecting  R.  Co.  v.  Pennsylvania     Fuel     Co.,     29     Pa. 

Jarvis,  34  C.  C.  A.  639,  92  Fed.  735;  gupej..  ct.     69. 

Brunswick   Gaslight    Co.    v.    United  in  Rector  v.  Hartford  Deposit  Co., 

Gas,   Fuel  &  Light  Co..   85  Me.  532,  190    ill.    380.   60  N.    E.    528,    it  was 

27  Atl.   525.  decided  that  in  an  action  by  a  cor- 

224  Oregon  R.  &  Nav.  Co.  v.  Ore-  poration  for  rent  of  part  of  a  build- 
gonian  R.  Co.,  130  U.  S.  1,  32  Law.  jng  erected  by  it.  another  part  of 
Ed.  837;  Central  Transp.  Co.  v.  which  was  occupied  by  the  corpor- 
Pullman  Palace  Car  Co.,  139  U.  S.  ation  itself,  it  could  not  be  asserted 
24,  35  Law.  Ed.  55;  Cox  v.  Terre  in  defense  that  it  had  abused  its 
Haute  &  I.  R.  Co.,  66  C.  C.  A.  433,  corporate  powers  in  erecting  a 
133  Fed.  371;  Brunswick  Gaslight  larger  building  than  it  needed,  this 
Co.  V.  United  Ga.s.  Fuel  &  Light  being  a  question  which  could  prop- 
Co..  85  Me.  532,  27  Atl.  525.  erly  be  raised  only  in  a  direct  pro- 

225  Pennsylvania     R.     Co.     v.     St.    ceeding  by  the  state. 
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to  take  the  lease  nnder  which  it  occupied.--'^  These  diverse  decis- 
ions are  ordinarily  but  applications  of  two  diverse  rules  which 
have  been  adopted  in  the  various  jurisdictions  in  regard  to  the  en- 
forcement of  ultra  vires  transactions  as  against  one  who  has  re- 
ceived full  benefits  thereunder.228 

In  one  case  at  least,  it  has  been  asserted  that  while  a  corporation 
lessor  cannot  recover  rent  under  the  covenants  of  an  ultra  vires 
lease,  it  may  recover  "upon  an  implied  agreement  to  pay  a  reason- 
able rent, '  '^-^  referring  to  the  doctrine,  quite  generally  accepted, 
that  if  an  ultra  vires  contract  is  performed  by  one  of  the  parties, 
that  party  may  disaffirm  the  contract  and  sue  to  recover,  as  on  a 
quantum  meruit,  the  value  of  the  benefit  actually  received  by  the 
other.230  In  reference  to  this  view,  hoAvever,  it  may  be  remarked 
that  the  doctrine  referred  to  has  ordinarily  been  applied  in  cases  in 
which  there  had  been  a  payment  of  money,  a  furnishing  of  goods 
or  other  personal  property,  or  the  doing  of  work  and  labor,  under 
the  void  contract,  and  in  all  these  cases  there  is  a  right  of  recov- 
ery on  the  theory  of  quasi  contract,  entirely  irrespective  of  the 
illegal  contract.  But  a  right  of  recovery  for  the  use  and  occupa- 
tion of  land  upon  the  theory  of  quasi  contract  has  ordinarily  been 
denied,23i  and  consequently  the  right  to  recover  a  "reasonable 
rent"  in  such  case  seems  most  questionable. 

§  22.    The  parties  to  a  lease — Official  capacity, 
a.     Trustees.    Even    without    any    express    authority    to    that 

227  Camden  &  A.  R.  Co.  v.  May's  to  the  lessee,  on  the  theory,  it  ap- 
Landing  &  E.  H.  C.  R.  Co.,  48  N.  J.  pears,  on  which  recovery  in  qxiasi 
Law,  530,  7  Atl.  523;  Heims  Brew,  contract  is  ordinarily  allov/ed  at 
Co.  V.  Flannery,  137  111.  309,  27  N.  law,  that  one  party  shall  not  be 
E.  286.  allowed   to   enrich   himself   unjustly 

228  See  Clark  &  Marshall,  Corpora-  at  the  expense  of  another.  The 
tions,   §    211   et   seq.  opinion  has  been  referred  to  as  sup- 

229  Brunswick  Gaslight  Co.  v,  jwrting  the  view  that  "the  lessor 
United  Gas,  Fuel  &  Light  Co.,  85  should  recover  from  the  lessee  the 
Me.  532,  27  Atl.  525.  value  of  the  use  and  occupation  of 

In    Pullman's    Palace    Car    Co.    v.  the  land  from  the  time  of  the  repu- 

Central  Transp.  Co.,  171  U.  S.  138,  43  diation  of  the  lease"  (14  Harv.  Law. 

Law.    Ed.    108,    there    was   an   ultra  Rev.    340),    but    this    appears    q;es- 

vires    lease,    so    called,    of    personal  tionable. 

property,  and  the  lessor  was  allowed  230  1    Clark    &    IMarshall,    Corpora- 
te  recover,   in   equity,   the  value  of  tions,    §    215     (b) ;    Hammon,    Con- 
the  property  together  with  the  earn-  tracts,  225. 
ings   which   had   accrued   therefrom  231  See  post  §  302,  at  n<rf«  25. 
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elTect  in  tlie  instrument  creating  the  trust,  a  trustee  who  is 
charged  with  the  receipt  and  disposal  of  the  income  has  been  re- 
garded as  authorized  to  make  leases  for  reasonable  periods  and  at 
reasonable  rents,  this  being  necessary  for  the  purpose  of  obtain- 
ing an  income  from  the  property.232 

It  has  been  decided  in  New  York,  having  reference  to  some  ex- 
tent to  the  provisions  of  the  local  statutes  in  regard  to  trusts,  that 
a  lease  made  by  a  trustee,  so  far  as  it  may  extend  beyond  the  term 
of  the  trust,  is  invalid,  unless  such  a  lease  is  "expressly"  author- 
ized by  the  instrument  creating  the  trust,^^-''  even  an  express 
power  to  lease,  given  in  general  terms,  being  regarded  as  insuf- 
ficient to  validate  such  a  lease.234  There  is,  likewise,  in  Pennsyl- 
vania a  decision  apparently  to  the  same  efl'ect.^^o  There  are  on 
the  other  hand  decisions  in  which  the  power  of  a  trustee  to  make 
a  lease  extending  beyond  the    term  of  the  trust  has  been    fully 


232  Naylor  v.  Arnitt,  1  Rnss.  &  M. 
501;  Bowes  v.  East  London  Water- 
works Co.,  Jac.  324;  Fitzpatrick  v. 
Waring,  11  L.  R.  Ir.  35;  Miller  v. 
Smythe,  92  Ga.  154,  18  S.  E.  46; 
Hntcheson  v.  Hodnett,  115  Ga.  990, 
42  S.  E.  422;  Hale  v.  Hale,  146  111. 
227,  33  N.  E.  858;  City  of  Richmond 
V.  Davis,  103  Ind.  449,  3  N.  E.  130; 
Hedges  v.  Riker,  5  Johns.  Ch.  (N. 
Y.)  163;  Greason  v.  Keteltas,  17  N. 
Y.  491:  Corse  v.  Corse,  144  N.  Y.  569, 
39  N.  E.  630;  Newcomb  v.  Ketteltas, 
19  Barb.  (N.  Y.)  608;  Black  v.  Lison, 
Harp.  Eq.  (S.  C.)  205;  In  re  Hubbell 
Trust,  135  Iowa,  637.  113  N.  W.  512. 

In  Wood  V.  Patteson,  10  Beav.  541, 
and  Tn  re  Shaw's  Trust,  L.  R.  12 
Eq.  124,  there  are  statements  appar- 
ently to  the  effect  that  a  trustee  can- 
not make  a  lease  without  express 
authority  to  that  effect.  These 
cases  are  commented  on  in  Fitzpat- 
rick V.  Waring,  11  L.  R.  Ir.  35. 
And  see  Farwell,  Powers  (2d  Ed.) 
593;  Lewin,  Trusts  (11th  Ed.) 
727;  Underbill,  Trusts  (5th  Ed.) 
■JBO.  which  all   recognize   the  power 


of  a   trustee  to   make  a  reasonable 
lease. 

233  In  re  McCaffrey,  50  Hun,  371, 
3  N.  Y.  Supp.  96;  In  re  Armory 
Board,  29  Misc.  174,  60  N.  Y.  Supp. 
882. 

In  Gomez  v.  Gomez,  147  N.  Y.  195, 
51  N.  E.  420,  the  lease  was  held  to 
bind  the  infant  remaindermen  after 
the  end  of  the  trust,  it  having  been 
sanctioned  by  the  court,  and  the 
court  having  power  to  authorize  the 
leasing  of  infants'  lands. 

234  In  re  Armory  Board,  29  Misc. 
174,  60  N.  Y.  Supp.  882;  In  re  One 
Hundred  &  Tenth  St.,  81  App.  Div. 
27,  81  N.  Y.  Supp.  32.  See  as  to  the 
possible  effect  of  the  statutory  pro- 
vision of  the  Real  Prop.  Law  1896, 
§  86,  Weir  v.  Barker,  104  App.  Div. 
112,  93  N.  Y.  Supp.  732. 

235  In  Standard  Metallic  Paint  Co. 
V.  Prince  Mfg.  Co.,  133  Pa.  474,  19 
Atl.  411,  it  was  decided,  without  any 
discussion,  that  where  a  woman  had 
an  equitable  life  estate,  with,  ap- 
parently, a  legal   remainder  to  her 


§  22  OFFICIAL  CAPACITY  OF  PARTIES.  207 

recognized,  although  the  instrument  creating  the  trust  did  not  in 
terms  authorize  him  to  make  such  a  lease.-^^ 

The  question  whether  a  trustee  has  power  to  make  any  leases 
at  all,  as  well  as  whether  he  has  power  to  make  leases  for  a  con- 
siderable length  of  time,  is  primarily  a  question  of  the  intention 
of  the  creator  of  the  trust,  to  be  ascertained  by  a  construction  of 
the  trust  instrument  as  a  whole,  with  reference  to  the  surround- 
ing circumstances,  such  as  the  character  of  the  property,  the  cus- 
tomary length  of  leases,  the  desirability  of  procuring  a  fair  in- 
come, and  the  like.  This,  it  is  conceived,  is  what  is  meant  by  the 
statement  that  the  trustee  may  make  leases  for  "reasonable" 
periods, 237  a  period  being  reasonable  when  a  lease  for  such  period 
appears  to  be  essential  or  desirable  for  the  purpose  of  effecting 
the  purpose  of  the  creator  of  the  trust.  That  a  particular  lease 
may  extend  beyond  the  period  of  the  trust  is,  it  seems,  merely  one 
of  the  various  circumstances  to  be  considered  in  determining 
whether  it  is  in  accordance  with  the  intention  of  the  creator  of 
the  trust.238  The  adoption  of  a  positive  rule  that  the  trustee  has 
no  power,  unless  so  authorized  in  express  terms,  to  make  a  lease 
extending  beyond  the  term  of  the  trust  would  seem  to  involve,  in 

husband,    a    lease    by    the    trustee  eson  v.  Hodnett,  11.5  Ga.  990,  42  S. 

could  not  extend  beyond  the  life  of  E.    422;    Hines   v.    McCombs,    2    Ga. 

the  wife.  App.  675,  58  S.  B.  1124. 

236  In  Greason  v.  Keteltas,  17  N.  Y.  237  See  ante,  note  232. 
491,  it  is  apparently  the  opinion  238  in  In  re  Hubbel  Trust,  135 
of  the  court  that  the  lease  would  be  Iowa,  637,  113  N.  W.  512,  such  a  con- 
valid  after  the  termination  of  the  sideration  was  regarded  as  ground 
trust.  The  later  New  York  cases  for  disapproving  a  lease  for  ninety- 
distinguished  this  case  on  the  nine  years.  In  the  full  and  instruc- 
ground  that  the  trust  there  in  tive  opinion  of  Ladd,  J.,  it  is  said 
question  was  created  before  the  Re-  that  "there  is  no  reason  for  depart- 
vised  Statutes.  That  the  lease  is  ing  from  the  elementary  rule  that 
binding  on  the  persons  entitled  when  the  power  to  do  something 
after  the  termination  of  the  trust  is  is  conferred,  to  do  everything  essen- 
in  effect  decided  in  Fitzpatrick  v.  tial  to  eiTectuate  the  object  contem- 
Waring,  11  L.  R.  Ir.  35,  and  that  plated  is  implied  as  incidental  there- 
such  is  the  case  is  clearly  recog-  to.  In  determining  what  terms  are 
nized  in  Collins  v.  MacTavish,  63  reasonable,  much  necessarily  de- 
Md.  166;  Goddard  v.  Brown,  12  R.  pends  on  the  nature  of  the  prop- 
I.  31.  And  that  it  may  bind  such  erty,  the  customs  of  the  locality,  and 
persons  is  conceded  in  In  re  Hub-  the  conditions  of  the  estate  and  the 
bell  Trust.  135  Iowa,  637,  113  N.  W.  probable  period  of  the  trust." 
512.    To  the  same  effect,  see  Hutch- 
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many  cases,  a  violation  of  such  intention  as  renderinf,'  impossible 
a  lease  Tor  any  length  of  time,  free  from  liability  to  premature 
termination,  and  us  so  compelling  the  acceptance  of  a  rent  con- 
siderably less  than  the  actual  rental  value  of  the  property.  Such 
a  rule  would,  in  the  case  of  a  trust  which  is  to  endure  for  a  single 
life  only,  render  it  difficult,  as  regards  some  classes  of  property, 
to  make  any  lease  whatsoever.  It  may  be  remarked  that,  it  being 
the  duty  of  a  trustee  to  make  leases  only  in  accordance  with  his 
power,  he  should,  it  seems,  under  the  New  York  rule,  insert  in 
any  lease  made  by  him  a  "special  limitation"  terminating  the 
lease  upon  the  termination  of  the  trust,  unless  he  has  "express" 
authority  to  make  leases  for  a  longer  term. 

Conceding  that  a  lease  by  the  trustee  would  not  be  valid  after 
the  termination  of  the  trust,  a  lease  in  terms  to  endure  beyond 
that  time  has  been  recognized  as  valid  until  that  time,^^^  this  ac- 
cording with  the  rule  that,  where  there  is  an  excessive  execution 
of  a  legal  power  of  leasing,  the  lease  will  be  good  for  the  period 
authorized  by  the  power.-'*^ 

There  is  a  decision  to  the  effect  that  a  trustee,  though  author- 
ized to  make  a  lease,  has  no  power  to  make  one  with  a  covenant 
for  renewal.2^1  Whether,  however,  a  trustee  has  power  to  make 
such  a  covenant  should  properly  be  regarded  as  a  question  of  in- 
tention, to  the  same  extent  as  the  question  whether  he  has  power 
to  make  any  lease  whatever,  and  to  assert  broadly  that  a  trustee 
never  has  such  power  is  as  incorrect  as  to  say  that  he  alwaj^s  has 
it.  Accordingly  it  has  been  decided  in  particular  cases  that  the 
language  of  the  instrument  creating  the  trust  showed  an  intention 
that  the  trustee  might  make  leases  for  ninety-nine  years  renewable 
forever. 242 

339  In    re    one    Hundred    &    Tenth  sibly,  it  seems,  have  been  differently 

St..  81  App.  Div.  27,  81  N.  Y.  Supp.  construed. 

32.      See   Griffen    v.    Ford,   14    N.   Y.  In  New  York,  the  trustee  having 

Super.   Ct.    (1  Bosw.)    123.  no  power  to  make  leases  to  endure 

240  Campbell  v.  I.each,  Amb.  740;  after  the  termination  of  the  trust, 
Alexander  v.  Alexander,  2  Ves.  Sr.  a  covenant  for  renewal  can  not  be 
644;  Sugden,  Powers    (8th  Ed.)  51?^.  enforced    after    that    time.     Gomez 

241  Bergengren  v.  Aldrich,  139  v.  Gomez,  147  N.  Y.  195,  41  N.  E.  420. 
Mass.  259,  29  N.  E.  667.  Here  there  242  Collins  v.  MacTavish,  63  Md. 
was  an  express  power  "to  sell  and  166;  Prather  v.  Foote,  1  Disn. 
convey  in  fee  simple  or  for  any  less  (Ohio)  434.  In  Goddard  v.  Brown, 
estate."     This   language   might   pos-  12  R.   I.  31,   the  court  leaves  it  un- 
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A  power  in  the  trustee  to  make  leases  at  a  "rack  rent,"  that  is, 
at  the  full  annual  value  of  the  premises,  does  not,  it  seems,  enable 
him  to  enter  into  a  covenant  to  renew  at  a  certain  specified  rent.^'*^ 

A  trustee  has,  it  is  said,  no  power  to  lease  if  it  is  a  simple  trust 
and  the  cestui  que  trust  is  in  possession,  unless  the  latter  consents 
to  the  lease. 24^  And  it  has  been  decided  that,  in  such  case,  a  lease 
by  the  trustee  enures  to  the  benefit  of  the  cestui  que  trust,  so  as  to 
entitle  the  latter  to  assert  the  rights  of  a  landlord,-^ ^  a  view  which 
must,  it  seems,  be  based  on  the  theory  that  the  trustee  in  the  par- 
ticular case,  in  making  the  lease,  acted  as  his  agent,^^^  since  the 
cestui  que  trust  is  otherwise  in  no  legal  privity  with  the  lessee. 

A  direction  to  the  trustee  to  sell  prima  facie  precludes  the  im- 
plication of  a  power  to  lease."-^^  But  a  trustee  for  the  benefit  of 
creditors  has  been  held  to  ha^^e  a  powder  to  lease  until  he  is  in  a 
position  to  make  an  advantageous  sale.^-^s  A  provision  that  the 
trustee  shall  not  "sell  or  dispose  of"  the  trust  property  has  been 
held  not  to  preclude  a  lease  for  years.-^^ 

An  express  power  to  lease  given  to  the  trustee  should  be  exer- 
cised in  accordance  with  the  pov/er.^^o  a  power  to  make  leases 
"for  twenty-one  years  from  the  making  thereof"  does  not  justify 
a  lease  for  twenty-one  years  to  begin  in  futuro.^^'^  And  a  power 
to  lease  "for  the  best  rent  attainable"  obviously  does  not  author- 
ize a  lease  for  a  less  rent. 2^2  In  one  state,  however,  it  has  been 
decided  that,  though  a  will  authorizes  the  trustee  to  make  leases 
only  for  ten  years  or  less,  equity  may  empower    him  to  make  a 

decided  whether  the  power  in  that  24.S  Geer     v.     Traders'    Bank,     132 

case    authorized    covenants    for    re-  Mich.    215,    93    N.    W.    437. 

newal.  240  in  re  Hubbell  Trust,  135  Iowa; 

243Salamon    v.    Sopwith,    35    Law  637,  113  N.  W.  512. 

T.    (N.    S.)    826.  250  See  Bowes  V.  East  London  Wa- 

244  See  Lewin,  Trusts  (11th  Ed.)  terworks  Co.,  3  Madd.  375,  Jac.  324; 
727;  Hefferman  v.  Taylor,  15  Ont.  ^'^  '"^  Hallett,  52  Law  J.  Ch.  804. 
670.  ^S   ^^"^  T.    (N.   S.)    894.     That  this 

245  White  V.  Cannon,  125  111.  412,  '/  '"  ^"  *^^  ^^^^  ^^  ^  '^^^1  PO^er 
17  N    E    753  ^^®    *^®    numerous    cases 

■      ■         ■  cited  in  Sudden,  Powers,  c.  18:  Far- 

246  See  Morgell  v.  Paul.  2  Man.  &    ^,„    p^^^^^  ^    ^^ 

^"  ^°^-  -^^  Griffen  v.  Ford,  14  N.  Y.  Super. 

247  Evans  v.  Jackson,  8  Sim.  217;    ct.  (1  Bosw.)  123 

In  re  Hoysradt,  20  Misc.  265,  45  N.        252  Griffen  v.  Ford,  14  N.  Y.  Super 
Y.   Supp.   841.  Ct.    (1    Bosw.)    123.' 

L.  and  Ten.  14. 
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lease  for  ninety-uine  years,  it  appearing  that  otherwise  the  estate 
would  be  almost  entirely  unproductive.^^s 

A  general  power  to  lease  has  been  held  not  to  authorize  an  oil 
and  gas  lease,  the  premises  having  been  previously  used  only  for 
agricultural  purposes.^^-i  But  a  power  to  manage  and  control  the 
testator's  estate  according  to  the  trustee's  own  best  judgment  and 
discretion,  "the  same  as  I  could  do  myself,  if  living,"  has  been 
regarded  as  authorizing  a  lease  of  unopened  as  well  as  opened 
mines.2^5 

A  poAver  given  to  trustees  "to  lease  any  portion  of  said  real 
estate  for  such  period,  and  upon  such  terms  and  conditions,  as 
they  shall  think  best"  has  been  held  to  authorize  leases  for  long 
terms  of  years,  with  provisions  for  the  purchase  of  improvements 
made  by  the  lessees,  and  for  altering  the  rent  from  time  to  time 
by  arbitration  or  appraisal,^^^  and  a  power  to  change  investments 
has  been  held  to  authorize  a  lease  for  ninety-nine  years  renewable 
forever,2'57  as  has  a  power  "to  dispose  of  any  of  my  real  estate, 
in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  in  as  full  and 
large  a  manner  in  every  respect  as  I  could  myself,  if  living,  "^^s 

There  are  numerous  English  cases  bearing  upon  the  validity  of 
leases  made  by  trustees  of  a  charity,  the  general  result  thereof 
being  that  such  a  lease  will  be  supported  if  it  can  be  shown  to  be 
reasonable  and  advantageous,  or  to  accord  with  the  intention  of 
tlie  founder  of  the  charity,  the  presumption  being  that  a  lease 
m.'ide  for  an  unusual  length  of  term,  liaving  reference  to  the  char- 
acter of  the  lease,  is  not  a  proper  exercise  of  their  powers.^^o    And 

2r.3  Marsh  v.  Reed,  184  111.  263,  56  2!'>*  Lanyon   Zinc   Co.   v.   Freeman. 

N.  E.  306,  afg.  64  111.  App.  535.     See  68  Kan.  691,  75  Pac.  995.     See  Wood 

Denegre  v.  Walker,  214   111.  113,  73  v.   Patterson,  10   Beav.    541. 

N.  E.  409,  and  case  cited  post,  note  sns  Raynolds    v.    Hanna,    55    Fed. 

262.      This    decision    would    perhaps  783.     And  see  Eley's  Appeal,  103  Pa. 

not  be  accepted  in  all  jurisdictions.  300;  Daly  v.  Beckett,  24  Beav.  114. 

As     a    general     rule    a    court    will  2r,c  Goddard  v.  Brown,  12  R.  I.  31. 

not    give    a    trustee    powers    other  25"  Collins   v.    MacTavish,   63    Md. 

than  those  given  him  by  the  creator  166. 

of    the    trust,    the    court's    proper  2^«  prather     v.     Foote,     1     DIsn. 

sphere    of    action    being    merely    to  (Ohio)    434. 

approve  and  supervise   the  exercise  s'-o  See  Lewin.   Trusts    (11th   Ed.) 

by  the  trustee  of  those  powers  which  632.     In  Hill,  Trustees,  p.  464.  it  is 

have  been  given  him.     See  Pearse  v.  said:     "With  regard  to  the  term  to 

Baron,   Jac.    158,   as  to   a   power   to  be  granted,  it  may  be  laid  down  as 

make  a  lease  for  a  limited  term.  a   general    rule    (though    subject  to 
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a  failure  to  reserve  a  sufficient  rent,  or  otherwise  to  obtain  an 
adequate  consideration,  will  be  ground  for  setting  aside  such  a 
lease,  if  the  inadequacy  be  very  considerable. ^^o  In  one  case  in 
this  country  it  has  been  decided  that  the  trustees  of  a  charity  may 
make  a  "perpetual  lease. "-^^ 

There  are  several  decisions  in  this  country  as  to  the  power  of 
trustees  to  make  leases,  in  which  the  fact  that  the  trusts  were  for 
public  and  charitable  purposes  may  have  affected  the  decisions, 
though  no  emphasis  is  laid  on  this  point.  In  one  case  it  was  held 
that  the  trustees  of  an  educational  fund,  though  forbidden  to  sell 
or  alien  the  land  belonging  to  the  fund,  could  make  a  lease  of 
vacant  land  for  ninety-nine  years,  reserving  no  rent,  the  consider- 
ation taking  the  form  of  a  gross  sum  to  be  paid  in  eight  annual 
installments,  this  being  in  effect  the  only  mode  in  which  any  in- 
come could  be  secured  from  the  property,  and  valuable  improve- 
ments having  been  made  under  the  lease.262  And  it  has  been  de- 
cided that  where  the  trustees  were  directed  to  keep  mines  con- 
stantly leased  upon  leases  not  exceeding  five  years,  and  satisfac- 
tory tenants  could  not  be  obtained  for  so  short  a  term,  and  such 
short  leases  would  result  in  injury  to  the  mines,  equity  would 
direct  leases  to  be  made  for  a  longer  term.263  And  where  the 
trustees  of  land  given  for  educational  purposes  were  required  by 
the  terms  of  the  gift  to  improve  a  lot  with  buildings  for  the  pur- 
pose of  teaching,  the  court  approved  a  lease  by  them  for  ninety- 
nine  years  to  a  corporation  which  was  prepared  to  erect  additional 
buildings  and  to  use  them  for  school  purposes,  the  original  build- 
ings being  out  of  repair  and  the  trustees  having  no  funds  for  the 
making  of  repairs.^^^ 

many  exceptions)   that  it  should  he  262  Black  v.  Ligon,  Harp.  Eq.   (S. 

(1)   for  years  and  not  on  lives,   (2)  c.)    205. 

not  for  more  than  twenty-one  years,  263  in    re   City    of   Philadelphia,   2 

or,    in    case    of   buildng    leases,    for  ^j-ewst.   (Pa.)    462.     See  remarks  in 

ninety-nine    years,     (3)     in    posses-  ^^^^.^    Trusts,   634,  in  reference  to 

sion  and  not  reversionary,  and    (4)  ^^^             ^^^^^^^  ^_  ^^^^^  ^^  j^.^^,^_ 
without   any   absolute    covenant   for 

renewal,  still  less  for  perpetual  re-    ^^^^^'  ^  ^™-  ^^• 

,  In  Appeal  of  Trustees  of  Proprie- 

26«Lewin,  Trusts.  630;  Hill,  Trust-  tors  School  Fund,  2  Walk.  (Pa.)   37. 

ees,  464;  1  Piatt,  Leases,  347  et  seq.  a  mining  lease  for  nine  hundred  and 

261  City  of  Richmond  v.  Davis,  103  ninety-nine  years  was  upheld 
Ind.  449,  3  N.  E.  130.  264  Trustees  of  Madison  Academy 
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One  of  two  or  more  cotrustees  cannot,  it  has  been  decided,  make 
a  lease  in  behalf  of  the  others,  the  exercise  of  the  deliberate  judg- 
ment and  discretion  of  all  the  trustees  beinf?  necessary  for  this 
purpose.  Furthermore,  as  is  remarked  in  the  same  case,  such  a 
lease  would  frequently  involve  a  violation  of  the  statute  of 
frauds.2C5 

It  has  been  decided  in  Goorfria  that  the  trust  fund  is  liable  to 
the  lessee  for  failure  to  repair  as  required  by  the  law  of  that 
state.266  Elsewhere  it  has  been  decided  that  if  a  person  occupying 
a  trust  position  makes  a  lease  in  behalf  of  the  trust,  he  has  no 
authority  to  insert  a  covenant  for  quiet  enjoyment,  and  that  he  is 
himself  personally  liable  for  a  breach  of  such  a  covenant,2<^"  a 
view  which  is  in  accord  with  the  general  rule  as  to  the  liability 
of  a  person  occupying  such  a  position  upon  a  covenant  in  a  con- 
veyance by  him.268  Accordingly,  a  trustee,  in  making  a  lease, 
should  generally  refrain  from  entering  into  personal  covenants 
except  against  his  own  acts. 

A  cestui  que  trust,  not  having  the  legal  title,  has  no  power  to 
make  a  lease,  and  the  trustee  may  evict  the  lessee  as  a  tres- 
passer,-''^  unless  it  appears  that  in  making  the  lease  the  trustee 
acted  as  agent  for  the  trustee.^""  The  lessee  would,  however,  or- 
dinarily be  precluded  from  questioning  the  title  of  the  lessor  in 
this  as  in  other  cases. ^'''^  In  view  of  the  disability  of  the  cestui  que 
trust  in  this  respect,  and  of  the  fact  that  a  lease  by  the  trustee 
alone  may  be  questioned  as  being  for  an  excessive  period,  or  as 
being  disadvantageous  to  the  trust  estate,  it  is  desiralile  that  the 
lessee  procure  the  joinder  of  both  the  trustee  and  the  cestui  que 
trust?'' ^    In  some  jurisdictions,  moreover,  in  view  of  the  decisions 

V.  Board  of  Education  of  Richmond,  Trustees,    282,    508;    Rawle,    Coven- 

16  Ky.  Law  Rep.  51,  26  S.  "W.  187.  ants  for   Title,   §§    33-36. 

265  Winslow  V.  Baltimore  &  0.  R.  2«o  1  Piatt,  Leases,  123. 

Co.,  188  U.  S.  646,  47  Law.  Ed.  635;  270  See  Vallance  v.  Savage,  7  Bing. 

Sinclair  v.  Jackson,  8  Cow.   (N.  Y.)  5f>5;   Howe  v.  Scarrot,  4  Hurl.  &  N. 

543.  723. 

20c  Miller  v.  Smythe,  92  Ga.  154,  18  2-1  Blake    v.    Foster,    8    Term.    R. 

S.   E.   46.  487;  Alchorne  v.  Gomme,  2  Bing.  54; 

2C7  Chestnut    V.    Tyson,    105    Ala.  Dolby   v.    lies,    11    Adol.    &    E.    335. 

149,  16  So.  723,  53  Am.  St.  Rep.  101.  See   post,   §    78. 

Soe   Greason   v.   Keteltas,    17   N.    Y.  272  in   1    Piatt,   Leases,   124,   it   is 

491.  sriid:     "The   tnistee    should    'demise 

268  See   Lewin,   Trusts,   516;    Hill,  and   lease,'  and  on  the  part  of  the 
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to  the  effect  that  a  lease  bj^  the  trustee  can  endure  only  for  the  life 
of  the  trust,  it  is  important  to  have  the  persons  who  are  to  take 
after  the  termination  of  the  trust  join  in  the  lease,  if  they  are  sui 
juris  at  the  time  of  its  execution. 

A  le3,se  may  be  made  to  one  as  trustee  for  another,  and  in  such 
case  he  may  be  made  personally  liable  thereunder,^"^  while  the 
ce.siiii  que  trust  is  exempt  from  liability  on  any  of  the  covenants, 
although  he  goes  into  possession,  there  being  no  privity  between 
him  and  the  landlord.-"^ 

b.  Executors  and  administrators — (1)  In  absence  of  ex- 
press authority.  Apart  from  statute,  unless  authority  for  the 
purpose  is  expressly  given  by  decedent's  will,  an  executor  or  ad- 
ministrator, having  no  rights  in  the  decedent's  real  property,  has 
no  povvcr  to  make  a  lease  of  land  in  which  the  decedent  had  an 
estate  of  freehold.-'^'^  Chattels  real,  however,  including  terms  for 
years  and  interests  from  year  to  year,  pass  to  the  executor,  and  of 
these  he  may  make  leases  or  subleases,  provided  this  seems  for  the 
advantage  of  the  estate  and  a  judicious  mode  of  administering  the 
assels.276    An  option  of  purchase  in  such  a  sublease  is  bad,  it  has 

cestnis  que  trust,  words   of  demise  274  Walters  v.  Northern  Coal  Min. 

should  be  inserted,  as  well  as  words  Co.,  5  De  Gex,  M.  &  G.  629;  Ramage 

of     consent     and    approbation.       If  y.  V^omack  [1900]  1  Q.  B.  116. 

there   be   several   cestuis   que   trust,  275  yarborough   v.   Ward,    34    Ark. 

the    concurrence    of    all    should    be  204;    Rutherford's   Heirs    v.    Clark's 

obtained,-for  if  a  trustee  under  a  ^^^.^.^^  ^^  ^^    ^^  ^^^^^    27;    Lee  v. 


Lee,    74   N.    C.    70;    In    re    Merkel's 


will   concur  with   some  but   not   all 
of  the  cestuis  que  trust  in  making 

a  lease,  which  recites  part  only  of  Estate,  131  Pa.  584,  18  Atl.  931;  Stev- 

the  trusts,  the  lessee  cannot  hold  in  ^ns  v.   Stevens,   69  Hun,  332,  23  N. 

oppositon  to  the   other   cestuis   que  Y._  Supp.  520;  Murphy  v.  Thomas,  41 

trust  not  parties  to  the  lease.     The  ^^s^-  ^29. 

circumstance  of  the  recital  render-  It  has  been  held  that  the  adminis- 
ing  it  incnmbpnt  on  him  to  make  trator  may  lease  land  for  the  pur- 
further  inquiry,  he  is  considered  as  purpose  of  paying  debts,  if  the  heirs 
having  had  notice  of  the  title  of  -"^nsent  thereto.  Ashley  v.  Young, 
the  other  claimants  under  the  will."  ^3  ^^ss.  12P,  29  So.  822. 
Citing  Malpas  v.  Ackland,  3  Russ.  -'« Bac.  Abr.,  Leases  (I)  7;  Keat- 
273,  in  which  case  the  lease  was  for  ing  v.  Keating,  Lloyd  &  G.  t.  Sugd. 
sixty-one  years,  and  there  was  no  133;  Hackett  v.  McNamara,  Lloyd  & 
suggestion  that  it  was  within  the  G.  t.  Plunk.  283;  Drohan  v.  Drohan,  1 
powers  of  the  trustee.  Ball  &  B.  185;  Magrane  v.  Archbold, 

273  Wise  v.  Perpetual  Trustee  Co.  1   Dow,   107. 
[1903]  App.  Cas.  139. 
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been  held,  because  it  prevents  a  sale  to  any  person  other  than  the 
lessee.-^'' 

One  of  two  or  more  executors  or  administrators  may  alone  make 
u  valid  sublease,  which,  although  not  purporting  to  be  the  act  of 
all,  will  be  as  valid  as  if  the  act  of  all.-'^ 

If  a  term  of  years  is  specifically  bequeathed,  the  legal  title  vests 
in  the  legatee  upon  the  executor's  assent  to  the  bequest,^"^  and 
theroaftcr  the  legatee  could  eject  one  holding  under  a  lease  made 
by  the  executor.  For  this  reason  a  person  proposing  to  take  a 
lease  from  an  executor  should  ascertain  whether  the  property  has 
])e-^n  specifically  bequeathed,  and,  if  such  is  the  case,  he  should 
obtain  the  legatee's  concurrence  in  the  lease.^so 

Even  though  an  executor  make  a  lease  without  any  authority 
or  power  so  to  do,  it  does  not  seem  that  the  lessee  could  assert 
this  fact  in  defense  to  a  claim  for  rent,  the  case  being  similar  to 
that  of  any  lease  made  by  one  having  no  title  to  the  property.2«i 

For  the  reason  that  an  executor  or  administrator  has  no  power 
to  bind  tlie  estate  by  a  contract  not  arising  from  any  obligation  on 
the  part  of  the  decedent,  it  has  been  held  that  if  the  administrator 
exercises  an  option  of  renewal,  contained  in  a  lease  to  his  intes- 
tate, he  is  personally  liable  for  the  rent  thereunder.^'^s 

(2)  Express  powers.  Occasionally  the  executor  is,  by  the 
decedent's  will,  given  power  to  make  leases,  as  he  may  be  given 
power  to  make  sales.283  Such  a  power,  if  there  is  given  to  the 
executor  no  interest  in  the  property,  is  a  "naked"  or  "bare" 
power,28'*  while,  if  the  legal  title  is  given  to  him,  he  is  in  eflFect  a 
trustee,  and  he  has  a  power  "coupled  with  an  interest. "^sf^  In 
the  latter  ease  the  executor  will  be  the  landlord  of  the  lessee,  but 
not  in  the  former  case,  since  the  reversion  is  not  in  him  but  in  the 

277  Oceanic     Steam     Nav.     Co.     v.  28'  See  Gregory  v.  Michaels.  1  IMisc. 

Suthprberry,  Ifi  Ch.  Div.  236.  t9.'5,    20  N.   Y.   Supp.   877,  and   post, 

27spannel  v.  Fenn,  Cro.  Eliz.  347;  §    78   g. 

Simpson     v.     Gutteridge,     1    Madd.  2R2Chisholm    v.    Toplitz,    82    App. 

609;     Doe    d.    Hayes    v.    Sturges,    7  Div.  346,   82   N.  Y.  Supp.  1081;    Id., 

Taunt.  217.     See  Woerner,  Adminis-  178  N.  Y.  599,  70  N.  E.  1096. 

tration,  §  34.  ^'*^  See  1  Tiffany,  Real  Prop.  §  273. 

279  Doe  d.  Saye  v.  Guy,  3  East,  2S4  Killam  v.  Allen,  52  Barb.  (N. 
120;  2  Williams,  Executors  (9th  Y.)  605;  Morse  v.  Morse,  85  N.  Y.  53. 
Ed.)    1231.  "=>  1    Tiffany,    Real    Prop.    §§    276, 

280  See  1  Piatt,  Leases,  370.  279. 
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heir  or  devisee,  and  the  latter  is  the  landlord,286  the  lease  taking 
effect  as  if  made  by  the  decedent. 

A  power  in  the  executor  to  make  leases  has  been  inferred  from 
a  direction  as  to  the  disposition  to  be  made  by  him  of  the  rents 
from  the  land,287  and  a  power  "to  sell  and  dispose  of  so  much 
of  the  real  estate  as  may  be  necessary  to  fulfil  the  will"  was  held, 
under  the  circumstances,  to  authorize  a  lease  by  him.^ss  "Where 
the  Avidow  was  given  for  life  such  portion  of  the  land  as  she  de- 
sired, and  the  executor  was  directed  to  lease  "the  balance,"  he 
was  regarded  as  having  authority  to  lease  all  the  land  after  the 
widow's  death. 289 

(3)  Statutory  powers.  In  a  few  states  the  statute  expressly 
authorizes  the  executor  or  administrator  to  make  leases  for  pur- 
poses of  administration  until  a  final  settlement  of  the  estate.^^o 
A  lease  not  made  "at  public  outcry"  as  required  by  the  statute 
has  been  held  to  be  inefi'ective.^si  Occasionally  the  executor  or 
administrator  is  by  statute  authorized  to  lease  by  the  direction 
or  with  the  approval  of  the  probate  court.^^s 

In  a  number  of  states  the  executor  or  administrator  is  by  stat- 
ute given  the  right  to  possession  of  the  real  estate  as  against 
devisees  and  heirs  until  the  settlement  of  the  state, ^^^  and  under 
these  statutes  he  would,  it  seems,  have  a  right  to  make  leases  sub- 
ject to  termination  upon  the  settlement  of  the  estate.^^^ 

286  Page  V.  Davidson,  22  111.  112.  one  entering  under  a  void  lease,  pay- 

287  McCall  V.  Peachy's  Adm'r,  3  ing  a  yearly  rent,  becomes  a  tenant 
Munf.    (Va.)    288.  from    year   to    year. 

288  Hedges  v.  Riker,  5  Johns.  Ch.  291  Chighizola  v.  Le  Baron,  21 
(N.  Y.)   163.  Ala.    406;    Martin    v.    Williams,    18 

289  Doe   d.  Hoyle  v.   Stowe,  13   N.  Ala.  190. 

C.   (2  Dev.  Law)   318.  292  See  California  Code  Civ.  Proc. 

2^0  Alabama    Code    1907,    §    2618;  §   1579;    Burns'  Ann.  St.  Indiana,  § 

Michigan    2    Comp.    Laws    1897,    §  2524;    Maine   Rev.   St.   1903,  c.  73   § 

9354;    Texas  Rev.  St.  1S95,  art.  2105.  1;    Miss.    Code    1906,    §    2071;    New 

Tbe  Michigan  statute  authorizing  York  Code   Civ.  Proc.   §   2760. 
a  lease   by  the  executor  from   year  293  See     2     Woerner,     Administra- 
te year,  it  was  held  that  a  lease  for  tion,  §  337;  11  Am.  &  Eng.  Enc.  Law 
two  years   was  void,   but  that   "the  (2d  Ed.)   1037. 

void  lease  for  two  years  created  a  ten-  294  See    Smith   v.    Park,    31    Minn, 

ancy  from  year  to  year,  as  in  ordinary  70, 16  N.  W.  490;  Doolan  v.  McCauley, 

cases."     Grady  v.  Warrell,  105  Mich.  66  Cal.  476,  6  Pac.  130;   Burbank  v. 

310,  63  N.  W.  204.     Presumably  the  Dyer,   54   Ind.   392.     That  the  execu- 

court  refers  to  the  general  rule  that  tor  has  no  power  to  lease  after  the 
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c.  Guardians — (1)  Of  infants.  A  guardian  "by  nature'' 
or  "for  nurture,"  who  has  the  custody  of  the  infant's  person 
only,  and  not  of  his  property,  lias  no  power  to  make  a  lease  of  the 
infant's  land,-'-^^  except  perhaps  at  will.^^o  A  guardian  having 
charge  of  the  infant's  property,  on  the  other  hand,  may  make 
leases  thereof,  and,  apart  from  a  statutory  provision  to  the  con- 
trary, such  guard ir.n,  if  a  guardian  in  socage,  a  testamentary 
guardian,  or  a  guardian  by  election  of  the  infant,  has  power  to 
make  a  lease  witb.out  authorization  from  any  court,  he  having 
not  a  bare  authority  but  an  interest.^^'  A  guardian  appointed  by 
a  court  of  chancery  is,  it  has  been  said,  in  the  position  of  a  mere 
receiver,  ^os  gj^,]  cannot  make  leases  without  the  sanction  of  the 
court,299  but  it  lias  on  the  other  hand  been  said  that  he  may  make 
leases.^"^  It  would  seem  that  a  guardian  appointed  by  a  court 
of  probate,  by  aulhoritj''  of  statute,  would  be,  in  this  regard,  in 
the  same  position  as  if  appointed  by  a  court  of  chancery,  in  the 
absence  of  a  specific  provision  in  the  statute  as  to  tlie  making  of 
leases  by  him.^*'^  There  are  several  cases  in  which  the  authority 
of  a  guardian  to  make  leases  is  asserted  in  general  terms,  and  in 

settlement  of  the  estate,  pee  Jack-  Johns.  Ch.  (N.  Y.)  150,  11  Am.  Dec. 
son  V.  O'Rorke,  71  Neb.  418,  98  N.  W.  441;  Emerson  v.  Spicer,  46  N.  Y. 
1068.  594.    See  1   Piatt,  Leases,  371. 

295  May  V.  Calder,  2  Mas.s.  55;  208  per  Patteson  J.,  in  Rex  v. 
Darby  v.  Anderson,  1  Nott  &  McC.  Sutton,  3  Adol.  &  E.  597. 
(S.  C.)  369;  Majrr'jdor  v.  Peter,  4  -■'■'1  Piatt.  I,c;is8S.  nSO,  citing  Mc- 
Gill  &  J.  (Md.)  323;  Ross  v.  Cobb,  Pherson,  Infancy,  106;  Woerner, 
17  Tenn.  (9  Yerg.)  463;  Indian  Land  Guardianship,  47. 
&  Trust  Co.  V.  Shoenfelt,  5  Ind.  T.  300  it  is  stated  oiiter  by  Chancel- 
41,  79  S.  W.  134.  lor  Kent  in    Field  v.    Schieffelin,    7 

In  Maxwell  v.  Urban,  22  Tex.  Civ.  Johns.  Ch.  (N.  Y.)  150,  11  Am.  Dec. 
App.  565,  55  S.  W.  1124,  it  is  held  441,  that  a  chancery  guardian  has  the 
that  a  lease  by  a  natural  guardian  same  power  in  this  respect  as  a 
expires    on    his    death,    thus   appar-  m-^   =■>   socage, 

ently  conceding  the  validity  of  such        soi  a  statutory  provision  that  the 
a  lease.  guardian   appointed  by   the  probate 

200  Pigot  v.  Garnish,  Cro.  Eliz.  court  shall  have  the  same  powers 
678,    734.  as     a     testamentary     guardian     or 

2f-  Osborn  V.  Garden,  1  Plcv/d.  guardian  in  socage  removes  any  pos- 
293;  Wade  v.  Baker,  1  Ld.  Raym.  sible  dis.ability  in  this  i-enjard.  See 
130:  Rex  V.  Inhabitants  of  Oakley,  Thacker  v.  Henders-on,  63  Barb.  (N. 
10  East,  491;  Hutchins  v.  Dresser,  26  Y.)  271:  Holmes  v.  f^e-^Vy,  17  W^nd. 
Me.  76;  Ricbprdcon  v.  Ri''hr.rd''or,  (N.  Y.)  78:  Pond  v.  Curtiss,  7  Wend. 
49   Mo.    29;    Field   v.   Schieffelin,   7    (N.  Y.)   45. 
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which,  it  seems,  the  guardian  in  question  may  have  been  appointed 
by  a  court  of  chancery  or  a  probate  court,  without  any  clear 
showing  in  this  regard.^^^ 

Quite  frequently  there  are  express  statutory  provisions  as  to 
leases  by  guardians,  ordinarily  providing  for  the  approval  thereof 
by  the  court.^^^  j^  \^^^  j^gg^  decided  that  a  statute  authorizing  the 
guardian  to  lease  the  ward's  land  on  such  terms,  and  for  such 
length  of  time  as  the  court  may  approve,  does  not  invalidate  a 
lease  executed  by  the  guardian  without  such  approval,  but  ren- 
ders it  voidable  merely  on  the  court's  disapproval.^^^ 

A  guardian  having  power  to  lease  without  authority  of  court 
may  make  a  lease  reserving  a  share  of  the  crops  as  rent,^*^^  but  it 
has  been  held  that  he  has  no  right  to  make  an  "oil"  or  "gas" 
lease,  since  this  involves  the  permanent  withdrawal  of  a  part  of 
the  corpus  of  the  estate,^''® 

In  Michigan,   provisions   that  the  pointed   by   the    court,    and   having 

guardian    appointed   by  the   probate  given    bond,    may    lease   bis    ward's 

court  "shall  have  the  care  and  man-  land  without  the  order  of  the  court." 

agement   of   the   estate,"    and    shall  No  authoritj'  is  cited, 

"dispose   of  and   mortgage  all   such  In  Talbot  v.  Provine,  66  Tenn.  (7 

estate  and  effects  according  to  law,"  Baxt.)    502,    it   was    held    that   the 

and  shall  'pay  all  just  debts,    *    *    •  Chancery   court   could    authorize    or 

out     of     his     personal     estate     and  confirm  a  lease  made  by  a  guardian 

the    income    of    his    real    estate,    if  if  to  the  advantage  of  the  ward.     It 

sufBcient,   and   if   not,   then   out   of  does  not  appear  how  the  guardian 

his     real     estate,     upon     obtaining  in  this  case  was  appointed, 

license  for  the  sale  thereof"  (Comp.  sos  gee  e.  g.,  Mills'  Ann.  St.  Colo- 

St.  1897,  §§  8703,  8704,  8717),  were  rado   1891,    §   2081;    Maine   Rev.    St. 

held    to    authorize   the    guardian    to  1903,  c.   73,   §  1; Massachusetts  Rev. 

lease    without    authority    from    the  Laws  1902,   c.  146,  §  29;    Ohio  Rev. 

court.     Kinney  v.  Harrett,  46  Mich.  St.    1906,    §    6295    et   seq. ;Rhode  Is- 

87,  8  N.  W.  708.  land  Gen.   Laws  1906,  c.   196,  §  32; 

302  Graham  v.   Chatoque  Bank,  44  Shannon's   Code,    Tennessee   1896,    § 

Ky.     (5    B.    Mon.)     45;    Weldon    v.  4283;   Texas  Rev.  Civ.  St.  art.  2633; 

Lytle,    53    Mich.    1,    18    N.    W.    533;  Virginia    Code    1904,    §§     2615-2621; 

Thacker  v.  Henderson,  63  Barb.  (N.  West  Virginia  Code  1906,  §   3228   et 

Y.)     271;     Hughes'    Appeal,    53    Pa.  seq.;  Wisconsin  Rev.  St.  1898,  §  3991. 

500;  Stoughton's  Appeal,  88  Pa.  198;  304  Field    v.   Herrick,   101   III.   110. 

Windon  v.   Stewart,   43  W.  Va.  711,  Compare  Bates  v.  Dunham,  58  Iowa, 

28  S.  E.  776.  308,  12  N.  W.  309. 

In    Indian   Land    &   Trust    Co.    v.  sos  Weldon    v.    Lytle,    53    Mich.    1, 

Shoenfelt,  5  Tnd.  T.  41,  79  S.  W.  134,  18  N.  W.  533. 

It  Is  said  that  "a  general  .eiiardian  sor,  stoughton's  Appeal,  88  Pa.  198; 

at    common    law,  having    been    ap-  Wilson  v.  Youst,  43  W.  Va,  826,  28 
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The  guarclian  has,  at  most,  power  to  make  a  lease  extending 
only  to  the  time  of  the  ward's  majority,  and  if  he  undertakes  to 
make  one  extending  beyond  that  time  it  may  be  avoided  by  the 
ward  upon  coming  of  age.^"^  If  the  guardian's  authority  expires 
by  law  before  the  ward  becomes  of  age,  the  lease  may  be  avoided 
by  another  guardian  then  appointed.^"*  A  lease  by  a  guardian 
for  a  term  extending  beyond  the  term  of  the  guardianship  has 
been  asserted  to  be  absolutely  void,'''''*  but  it  seems  rather  to  be 
voidable  merely,  so  that  the  ward  may,  on  coming  of  age,  adopt 
it  if  he  thinks  fit.^io 

A  guardian  making  a  lease  of  his  ward's  property  is  not,  it 
has  been  held,  liable  as  upon  an  implied  covenant  upon  the  les- 
see's eviction.''^  ^  The  ward  is  not  liable  upon  a  stipulation  in  the 
lease  by  the  guardian  to  pay  the  value  of  improvements  made  by 
the  lessee,^^2  i^^^t  the  guardian  has  been  held  liable  upon  such  a 
stipulation,  although  made  with  the  approval  of  the  court,^^^  and 
if  he  undertakes  to  enter  into  a  covenant  for  quiet  enjoyment  he 
is  personally  liable  thereon.^^^ 


S.  E.  781;  Hapkell  v.  Sutton,  53 
W.  Va.   206,  44   S.   E.   533. 

soTWatkins  v.  Peck,  13  N.  H. 
360,  377;  Graham  v.  Chatoque  Bank, 
44  Ky.  (5  B.  Mon.)  45;  Jackson  v. 
O'Rorke,  71  Neb.  418,  98  N.  W.  1068. 

808  Snook  v.  Sutton,  10  N.  J.  Law 
(5  Halst.)  133;  Emerson  v.  Spicer, 
46  N.  Y.  594;  In  re  Stafford,  3  Misc. 
lOfi,   22   N.  Y.  Supp.   706. 

309  Ross  V.  Gill,  4  Call  (Va.)  2.^0; 
Roe  d.  Parry  v.  Hodgson.  2  Wils.  129. 

810  Van  Doren  v.  Everitt.  5  N.  J. 
Law  (2  South.)  460,  8  Am.  Dec.  615; 
People  V.  Ingcrsoll,  20  Hun  (N. 
Y.)  316.  58  How.  Pr.  351;  Graham 
V.  Chatoque  Bank,  44  Ky.  (5  B. 
Mon.)  45.  It  is  said  in  Bac.  Abr., 
Leases  (T)  9:  "For  such  leases 
were  not  derived  barely  out  of  the 
interest  of  the  eruarlian,  or  to  be 
measured  thpr^by,  but  take  effect 
also  by  virtue  of  his  authority, 
which,  for  the  time,  was  general 
and  absolute;  and  therefore  all  law- 
ful  acts    done    during   the   continu- 


ance of  that  authority  are  good,  and 
may  subsist  after  the  authority 
itself,  by  which  they  were  done,  is 
determined;  and  consequently  the 
infant,  when  he  comes  of  age,  may 
by  acceptance  of  rent  or  other  act, 
if  he  thinks  fit,  make  such  leases 
good  and  unavoidable." 

311  Webster  v.  Conley,  46  111.  13, 
92  Am.  Dec.  234.  There  the  lease 
was  made  without  authority  of  court 
as  required  by  statute,  but  the  court 
says  that  the  rule  would  be  the  same 
had  the  lease  been  authorized. 

312  Barrett  v.  Cocke,  59  Tenn.  (12 
Heisk.)  566. 

•■»i3  Nichols  V.  Sargent,  125  111.  309, 
17  N.  E.  475,  8  Am  St.  Rep.  378. 
The  court  says  that  he  may  obtain 
indomnity  from  the  ward,  a  view 
which  is  not  in  accord,  apparently, 
with  the  case  cited  in  the  next  pre- 
ceding note. 

3i4ChpRtnut  V.  Typon,  10.S  Ala.  149, 
16  So.  723,  53  Am.  St.  Rep.  101. 
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(2)  Of  lunatics.  At  a  common  law,  it  seems,  the  committee  or 
guardian  of  a  lunatic  has  no  power  to  lease  the  land  of  the  ward 
without  authority  from  the  court,  he  being  in  effect  a  mere 
bailiff,3i4a  ly^i  this  rule  has  been  asserted  not  to  apply  to  a  lease 
from  year  to  year.^is  Occasionally  the  matter  is  controlled  by  an 
express  statutory  provision  on  the  subject.^^^  It  has  been  decided 
that  under  a  statute  providing  that  he  "shall  have  the  charge  of" 
and  "manage"  the  property  of  the  ward,  he  may  make  a  lease 
for  a  reasonable  time  without  authority  from  the  court.^i'''  A 
lease  made  without  the  order  of  court  as  required  by  statute  will 
be  set  aside  if  made  for  an  inadequate  rent.^^s  Whether  this 
would  be  done  when  an  adequate  rent  was  reserved  would  pre- 
sumably depend  on  whether  the  lease  was  for  the  advantage  of 
the  lunatic  as  a  whole. 

d.  Receivers.  A  receiver  may  make  a  lease,  when  authorized 
by  the  court  so  to  do  and  not  otherwise.^i^     The  court  will  not 

314a  1  Piatt,  Leases,  38,  citing  Cocks  sis  Alexander     v.     BufSngton,     66 

V.    Darson,    Hob.    215    a;    Hutt.    16;  Iowa,  360,  23  N.  W.  754.       In  Pharis  v, 

Foster    v.    Marchant,    1    Vern.    262,  Gere.  110  N.  Y.  336,  18  N.  E.  135,  1  L. 

1    Eq.    Cas.    Abr.    277,    pi.    4,    326,  R.  A.  270,  the  court  refused  to  decide 

pi.    13;    Knipe   v.    Palmer,    2    Wils.  whether   a   statute   providing   for   a 

130;  Den  d.  Brooks  v.  Brooks,  25  N.  lease  by  order  of  court,  with  a  fur- 

C.  (3  Ired.  Law)  389.     See  Pharis  v.  ther  provision  that  the  property  of 

Gere,  110  N.  Y.  336,  18  N.  E.  135,  1  a  lunatic  should  "not  be  leased  for 

L.  R.  A.  270.  more  than  five  years,  or  mortgaged 

In   Richardson  v.    Richardson,   49  or  aliened  or  disposed  of  otherwise 

Mo.  29,  it  was  decided  that  a  guard-  than     herein     directed,"     dispensed 

ian  appointed  by  a  testator  for  his  with  the  necessity  of  such  an  order 

Insane  son  could  make  a  lease.     He  in  the  case  of  a  lease  for  less  than 

presumably  was   in  the  position  of  five  years,  but  held  that  a  lease  made 

a  trustee,  or  if  the  son  was  an  in-  without     such     an     order,     for     a 

fant,  which  does  not  appear,  he  was  rent  dependent  on  the  success  of  the 

in  the  position  of  a  guardian  to  an  lessee  corporation,  in   order  to  give 

Infant.  the   lessee   the  control  of  a  certain 

315  De  Treville  v.  Ellis.  Bailey  Eq.  product,  was  unauthorized. 

(S.  C.)  35,  21  Am.  Dec.  518.  ^i^  1  Piatt,  Leases,  389;   Morris  v. 

316  See  Mills  Ann.  St.  Colorado  Elme,  1  Ves.  Jr.  139;  Weeks  v. 
1891,  §  2945;  Connecticut  Gen.  St.  Weeks,  106  N.  Y.  626,  13  N.  E.  96; 
1902,  §  241;  Yirginia  Code  1904,  §§  Simmons  v.  Allison,  118  N.  C.  761, 
1705,  2615-2621;  \yest  Yirginia  Code  24  S.  E.  740;  Neale  v.  Bealing.  3 
1906,  ?  3228  et  seq.  Swanst.  304;  Roberts  v.  Armstrong, 

317  Palmer  v.  Chesboro,  55  Conn.  1  Moll.  27,  note;  Wynne  v.  New- 
114,  10  Atl.  508.  See  Campau  v.  borough,  1  Ves.  Jr.  164;  Farmers' 
Shaw,  15  Mich.  226.  Loan  &  Trust  Co.  v.  Eaton,  51  C.  C. 
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ordinarily,  it  seems,  order  a  lease  for  such  a  lenprth  of  time  that 
it  is  likely  to  endure  beyond  the  termination  of  the  litigation,3  2o 
though  if  such  a  lease  is  made  it  will  not  terminate  with  the  liti- 
gation.3-1 

An  application  for  a  direction  to  a  receiver,  appointed  in  credi- 
tors' proceedings,  to  make  a  lease  binding  on  an  infant  remain- 
deiman,  has  been  refused.^^s 

A  receiver  may,  no  doubt,  under  authority  of  the  court,  take 
a  lease  of  property  if  this  is  necessary  or  desirable  for  the  con- 
duct of  the  receivership.  lie  cannot,  without  such  autliority,  bind 
the  fund  in  his  hands  by  a  lease  extending  beyond  the  receiver- 
ship.323 

§  23.    Lease  to  two  or  more  persons. 

In  the  case  of  a  lease  to  two  or  more  persons  they  will  take  as 
joint  tenants  or  tenants  in  common  accordingly  as  they  would 
take  in  the  case  of  a  conveyance  to  them  in  fee  simple.  That  is, 
at  common  law,  they  would  take  the  leasehold  as  joint  tenants, 
with  the  right  of  survivorship,  in  the  absence  of  words  of  sever- 
ance,^"^ but  in  many  jurisdictions  a  tenancy  in  common  in  the 
leasehold  would  exist  by  reason  of  statutory  provisions,  either 
abolishing  joint  tenancy  or  providing  that  it  shall  exist  only  when 
such  an  intention  is  plainly  expressed  or  clearly  apparent.^^s 

A.   640,   114   Fed.   14.   In   Shreve  v.  receiver   shall   manage,   as    well   as 

Hankinson,   34   N.   J.   Eq.   413,   how-  let,  the  estate  with  the  approbation 

ever,  it  was  decided  that  a  receiver  of     the     master.     See     Duffield     v. 

could,    wi'.^ont    a    special    order    to  Elwes,  11  Beav.  590. 

thnt  effect,  make  a  leape  of  a  farm  ■''^o  Weeks  v.  Weeks,  106  N.  Y.  626, 

for   one  year,   the  order   appointing  13  N.  E.  96;  Alderpon,  Receivers,  305. 

the  receiver  giving  him  authority  to  321  Farmers'   Loan  &  Trust  Co.  v. 

let  the  property  from  time  to  time.  Eaton,  51  C.  C.  A.  640,  114  Fed.  14; 

It  is  said  in   a  recent  edition  of  WeelvS  v.  Weeks,  106  N.  Y.  626,  13 

Daniel's  Chmcery  Practice  (7th  Ed.,  N.  E.  96;    Shreve  v.  Hankinson,  34 

at  p.  1443)  that  a  lease  may  he  made  N.   J.   Eq.  413. 

for  three  years  or  less  without  the  322Ribbins  v.  Howell,  3  Madd.  469. 

order  of  the  judge,  citing  an  unre-  32:1  Chica.To    Deposit    Vault    Co.    v. 

ported  decision  of  the  master  of  the  McNulta,    153    U.    S.    554,    38    Law. 

Rolls.    Formerly  it  was  provided  by  Ed.  810. 

the  64th  order  of  1828  that,  in  every  824  2  Bl?ickst.  Comm.  193;   1  Piatt, 

ord^r  directing  the  appointment  of  Leases,  537,  540. 

a   rf^coiver  of  landed   estates,  there  -^r,  See    1    Tiffany,    Real    Prop.    p. 

be   inserted   a    direction   that    such  375. 
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§  24.    What  may  be  the  subject  of  a  lease. 

a.  Corporeal  and  incorporeal  things.  A  lease  may  be  made 
uot  only  of  a  corporeal  real  thing,  that  is,  of  land  or  of  that  which 
iiiay  be  so  annexed  thereto  as  to  constitute  a  part  thereof,  but  also 
of  an  incorporeal  real  thing,  such  as  a  franchise,226  ^  right  as  to 
the  use  of  water-^-^  a  right  of  way,^-^  or  a  right  of  profit  in  an- 
other's land.32^  That  is,  any  such  incorporeal  thing  may  be 
granted  for  a  period  of  less  duration  than  the  interest  of  the  gran- 
tor. But  though  a  lease  may  thus  be  made  of  an  incorporeal 
thing,  it  cannot  be  regarded  as  creating  the  relation  of  landlord 
and  tenant  between  the  lessor  and  lessee.^^*^  There  is  in  such  case 
nothing  of  which  tenure  can  be  predicated. 

A  so-called  "lease"  of  ^ 'power,"  whether  water,  steam,  or 
electric,  is,  it  seems,  merely  a  contract  to  furnish  the  power  or  to 
allow  another  to  utilize  it  for  a  stipulated  time.^'^^ 

b.  Personal  chattels.  Personal  or  movable  chattels  may,  it 
seems,  be  the  subject  of  a  gift  or  grant  for  a  limited  period,332 
and  we  not  infrequently  meet  with  the  expression  "lease"  in  this 
connection.  At  the  present  day,  however,  whatever  it  may  have 
been  in  former  times,233  ^  lease  of  a  chattel  is  merely  a  species 

826  St.  Louis  &  C.  R.  Co.  V.  East  330  Swift  v.  Goodrich,  70  Cal.  103, 

St.   Louis  &  C.  R.   Co.,  39   III.  App.  11  Pac.   561;    Smith,   Landl.   &  Ten. 

354;   Id.,  139  III.  401,  28  N.  B.  1088;  (3d  Ed.)  80;  1  V/ashburn,  Real  Pro,). 

Walker  v.  Tipton,  33  Ky.  (3  Dana)  3;  310. 

Hunting    v.     Hartford    St.    R.    Co.,  But  in  Williams  v.  Ladew,  171  Pa. 

73  Conn.   179,  46  Atl.  824;   State  v.  369,    33    Atl.    329,    one    to    whom    a 

King  County,  29  Wash.  359,  69  Pac.  lease  of  the  right  to  take  water  from 

1106;  Felton  v.  Deall,  22  Vt.  170,  54  adjoining  land  is  given  is  apparently 

Am.  Dec.  61.,  regarded   as    a   tenant,   becoming  a 

32T  Williams  V.  Ladew,  171  Pa.  369,  tenant    at    sufferance    if    he    "holds 

33  Atl.  329;   Ex  parte  Miller,  2  Hill  over,  that  is,  if  he  takes  the  water 

(N.  Y.)  418;  Tipping  V.  Eckersley,  2  after   the  period   named,  and   being 

Kay  &  J.  264;   Jordan  v.  Indianapo-  as  such   liable  for  use  and   occupa- 

lis  Water  Co.,  159  Ind.  337,  64  N.  E.  tion.     And    see    authorities    post,    § 

ggO.  301,  to  the  effect  that  use  and  occu- 

328  Newmarch     v.     Brandling,     3  pation  lies  for  the  enjoyment  of  an 

Swanst.    99;    Ledyard   v.   Morey,    54  incorporal  thing. 

Mich.  77,  19  N.  W.  754.  '^i  See  post,  §  136. 

329Sury  v.  Brown,  Latch,  99;    In-  332  Sheppard's     Touchstone,     268; 

habitants    of   Watertown    v.    White,  Bac.  Abr.,  Leases,  A. 

13  Mass.  477;  Read  v.  Cranberry,  30  333  See  Gray,  Perpetuities  (2d  Ed.) 

N.  C.  (8  Ired.  Law)  109.  §    826. 
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of  "bailment,"  a  "contract  of  hiring,"  or,  if  made  gratis,  a  loan, 
and  it  would  seem  desirable  to  confine  the  use  of  the  term  "lease" 
to  things  of  a  real  character  with  which  it  has  always  been  associ- 
ated. Leases  or  bailments  of  chattels,  it  is  evident,  do  not  create 
the  relation  of  landlord  and  tenant,  and  consequently  fall  outside 
the  scope  of  this  work. 

Not  infrequently  in  the  case  of  a  lease  of  land,  personal  chat- 
tels are  included,  as  when  furniture  is  leased  along  with  a  house, 
or  live  stock  and  farming  utensils  along  with  a  farm.  The  various 
decisions  in  regard  to  the  apportionment  of  rent  in  such  a  case, 
and  also  as  to  the  obligations  of  the  lessee  under  special  stipula- 
tions as  to  the  return  of  the  chattels,  will  be  hereafter  consid- 
ered.334 

c.  Part  of  building.  There  may  be  a  lease  of  merely  a  part  of 
a  building,  a  "floor"  for  instance,  or  an  apartment  or  room.  Such 
a  lease,  it  has  been  generally  decided  in  this  country,  does  not 
pass  any  interest  in  the  soil,  and,  consequently,  upon  a  destruc- 
tion of  the  building  or  of  that  part  of  the  building,  the  whole  sub- 
ject of  the  lease  is  destroyed  and  the  liability  for  rent  terrain- 
iates.335  Such  a  view  of  the  operation  of  a  lease  of  a  part  of  a 
building  seems  reasonable  and  unobjectionable  on  principle. 
Though  the  building  is,  ordinarily,  in  legal  theory,  a  part  of  the 
land,  it  is  not  physically  a  part  of  the  soil  or  earth,  that  is,  the 
building  is  one  part  of  the  land,  and  the  earth  or  soil,  land  in  its 
physical  sense,  is  another  part,  and  there  is  no  more  objection  to 
leasing  separately  that  part  of  the  land  which  consists  of  a  part 
of  the  building  than  to  leasing  that  part  of  the  land  which  con- 
sists of  the  earth  or  soil,  or  of  a  stratum  thereof.  In  England, 
however,  such  a  view  has  never  been  suggested,  and  there,  upon 
the  destruction  of  a  building,  an  apartment  in  which  has  been 

334  See   post,  §§  169  c,  254,   255.        Bloeser,  77  Mo.  App.  172;  Winton  t. 

335  McMillan   v.    Solomon,    42   Ala.    Cornish,    5    Ohio,    477.     See    post,    { 
35G,  94  Am.  Dec.  654;  Leiferman  v.    182  p    (2). 

Osten,  167  111.  93,  47  N.  E.  203,  39  In  Leiferman  v.  Osten,  167  111.  93, 
L.  R.'  A.  156;  Kerr  v.  Merchant's  47  N.  E.  203,  39  L.  R.  A.  156,  it  is 
Exch.  Co.,  3  Edw.  Ch.  (N.  Y.)  315;  decided  that  a  demise  of  one  floor  of 
Rov/an  v.  Kelsey,  4  Abb.  Dec.  (N.  a  building  passed  no  interest  in  the 
y.)  125,  2  Keyes,  594;  Stockwell  v.  land  under  the  building  and  that 
Hunter,  52  Mass.  (11  Mete.)  448,  45  consequently  a  removal  of  the  build- 
Am.  Dec.  220;  Shawmut  Nat.  Bank  ing  to  another  part  of  the  same 
V.  Boston,  118  Mass.  125;    Seidel   v.  lot  did  not  constitute  an  eviction. 
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leased,  the  liability  for  rent  is  regarded  as  continuing,  upon  the 
theory,  presumably,  that  the  lease  included  an  interest  in  the 

SOil.336 

§  25.    Necessity  of  writing — Statute  of  frauds. 

a.  The  English  statute.  At  common  law  a  lease  of  land  could 
be  made  without  any  writing,  though,  if  for  life,  livery  of  seisin 
was  necessary .^27  Qq  the  other  hand,  a  lease  of  an  incorporeal 
thing,  such  as  an  easement,  right  of  profit,  or  franchise,  was  always 
required  to  be  by  deed,  that  is,  by  writing  under  seal,  since  such 
things  lay  "in  grant,"  and  a  grant  necessarily  involved  the  use 
of  a  seal. 3^^ 

The  rule  allowing  oral  leases  of  land  was  changed  by  the  first 
section  of  the  statute  of  frauds,"'''^  which  provided  that  all  leases, 
estates,  interests  of  freehold,  or  terms  of  years  or  any  uncertain 
interest,  in,  to,  or  out  of  lands,  tenements  or  hereditaments,  not 
put  in  writing  and  signed  by  the  parties  so  making  or  creating 
the  same  or  their  agents  thereunto  lawfully  authorized  by  writ- 
ing, shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only.  But  an  exception  was  made,  by  the  second  section  of  the 
statute,  of  "leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  dur- 
ing such  term,  shall  amount  to  two-thirds  parts  at  the  least  of  the 
full  improved  value  of  the  thing  demised." 

The  fourth  section  of  the  statute  provides  that  no  action  shall 
be  brought  upon  any  contract  or  sale  of  lands,  tenements  or  here- 
ditaments or  any  interest  in  or  concerning  them,  unless  the  agree- 
ment, or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith  or  some  other 

338izon  V.  Gorton,  5  Bing.  N.  C.  501,  337  Litt.  §  60;   Co.  Litt.  9  a,  49  b; 

Is  in  effect  opposed  to  such  a  view,  as  2  Piatt,  Leases,  1.     The  only  case  in 

is  perhaps  Marshall  v.  Schofield,  52  which  a  deed  was  necessary  was  that 

Law  J.  Q.  B.  58.    Doe  d.  Freeland  v.  of  a  demise  by  a  corporation  aggre- 

Burt,  1   Term   R.   701,   is  sometimes  gate.     Co.  Litt.   85  a. 

cited  in  support  of  such  a  view,  but  sasTottell    v.    Howell,    Noy,    54; 

it  has  no  bearing  whatever  on  the  Somerset   v.  Fogwell,   5  Barn.  &  C. 

question,  it  deciding  merely  that  a  875;    Bird  v.  Higginson,   2   Adol.  & 

lease  of  ground  was  not  to  be  con-  E.  696. 

strued  as  passing  a  vault  beneath  it,  339  29  Car.  2,  c.  3,  §  1  (A.  D.  1G77). 
leased  to  another  person. 
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person  thereunto  by  him  lawfully  authorized.  This  section  also 
names  a  number  of  other  classes  of  contracts  with  which  we  are 
not  here  concerned,  on  which,  if  not  in  writing,  no  action  can  be 
brought. 

The  effect  of  these  respective  sections  of  the  statute  is  stated 
by  an  English  writer  of  high  authority^'*"  as  follows:     "The  first 
and  second  sections  appear  to  enact,  that  all  interests  actually 
created  Avithout  writing  shall  be  void,  unless  in  the  case  of  a  lease 
not  exceeding  three  years  (at  nearly  rack  rent).****    An  actual 
lease  for  any  given  number  of  years,  whether  with  or  without 
rent,  or  any  interest  uncertain  in  point  of  duration,  must,  it  should 
seem,  equally  fall  within  the  provision  of  the  first  section,  and 
cannot  be  sustained  unless  it  come  within  the  saving  in  the  second 
section.    This,  however,  of  itself  would  not  have  prevented  all  the 
evils  which  the  act  intended  to  avoid,  for  although  actual  estates 
could  not  be  created,  yet  still  parol  agreements  might  have  been 
entered  into  respecting  the  future  creation  of  them.    To  remedy 
this  mischief,  the  provision  in  the  fourth  section  was  inserted, 
which  relates  not  to  contracts  or  sales  of  land,  etc.,  but  to  any 
agreement  made  upon  any  contract  or  sale  of  lands,  etc.,  and  as 
agreements  were  more  to  be  dreaded  than  contracts  actually  exe- 
cuted, no  exception  was  inserted  after  the  fourth  section,  similar 
to  that  which  follows  the  first  section,  and  consequently  an  agree- 
ment by  parol,  to  create  even  such  an  interest  as  is  excepted  in 
the  second  section,  would  be  merely  void."    Applying  this  view 
to  the  subject  of  the  present  work,  a  lease  comes  within  the  pro- 
vision of  the  first  section,  while  an  executory  contract  to  make  a 
lease  is  governed  by  the  fourth  section.    That  this  is  the  proper 
application  of  the  respective  sections  has  been  stated  or  assumed 
by  other  leading  writers,^*!  and  seems  to  be  the  necessary  con- 
struction of  the  language  of  the  statute.    The  English  statute  thus 
distinguishes,  as  regards  the  requirement  of  a  writing,  between 
a  lease  and  a  contract  for  a  lease,  matters  which  in  themselves  are 
clearly  distinet.^^^ 
b.     The  state  statutes.    In  this  country  the  English  statute  of 

340  Sugden,  Vendors  &  Purchasers    Cummins,    33    N.    J.    Law,    44,    per 
(14th  Ed.)   122.  Beasley.  C.  .T.;  Tillman  v.  Fuller,  13 

341  Browne,  Statute  of  Frauds  (5th    Mich.  113,  per  Christiancy,  J. 
Ed.)  §  5;  Dart,  Vendors  &  Purchas-  _     342  See  post,  §  62. 

era  (6th  Ed.)  228.     See  Birckhead  v.  ' 
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frauds  is  in  force  in  at  least  two  jurisdictions,^^^  while  in  five 
states  there  are  provisions  substantially  similar  to  the  first  sec- 
tion of  that  statute.^'*^  In  a  considerable  number  of  states  it  is 
provided  in  effect  that  no  estate  for  over  a  term  specified,  usually 
one  year,  shall  be  created  except  by  writing,^^^  such  provisions 


343  Maryland  (see  Alexander's 
British  Statutes,  p.  508);  New  Mex- 
ico (see  Childers  v.  Talbott,  4  N. 
M.  168,  16  Pac.  275;  Childers  v.  Lee, 
5  N.  M.  576,  25  Pac.  781) .  In  Georgia 
the  first  two  sections  of  the  English 
statute  were  at  one  time  recognized 
as  in  force.  Presumably,  however, 
they  are  to  be  regarded  as  displaced 
by  the  provision  hereinafter  referred 
to.     See  post,  note  345. 

344  Kirby's  Dig.  St.  Arkansas  1904, 
§  36G4;  Missouri  Rev.  St.  1899,  9 
3414;  2  Gen.  St.  New  Jersey,  p.  1602, 
§  1;  Pennsylvania  Act  March  21, 
1772;  South  Carolina  Civ.  Code  1902, 
§  2416. 

345  California  Civ.  Code,  §  1091 
(An  estate  in  real  property,  other 
than  an  estate  at  will  or  for  a  term 
not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or 
by  an  instrument  in  writing).  Mills' 
A.nn.  St.  Colorado  1891,  §  2019  (No 
estate  or  interest  other  than  leases 
for  not  exceeding  one  year  shall  be 
created,  granted,  assigned  or  sur- 
rendered unless  by  act  or  operation 
of  law  or  by  deed  or  conveyance  in 
writing).  Delaioare  Rev.  Code  1893, 
p,  866  (No  demise,  except  it  be  by 
deed,  shall  be  for  a  longer  term  than 
one  year).  District  of  Columbia 
Code  1901,  §  1116  (Every  estate  for 
a  greater  term  than  one  year  at- 
tempted to  be  created  by  parol  shall 
be  an  estate  at  sufferance).  Florida 
Gen.  St.  1906,  §  2448  (No  estate  or 
interest  of  freehold,  or  for  a  term  of 
years  for  more  than  two  years,  or 
any  uncertain  interest  of,  in,  or  out 


of,  any  messuages,  lands  or  heredita- 
ments, shall  be  created,  made  or 
granted  otherwise  than  by  deed  in 
writing).  Georgia  Code  1895,  §  3117 
(Contracts  creating  the  relation  of 
landlord  and  tenant  for  any  time  not 
exceeding  one  year  may  be  by  parol, 
and  if  made  for  a  greater  time 
shall  have  the  effect  of  a  tenancy  at 
will).  Idaho  Civ.  Code  1901,  §  2400 
(same  as  Colorado).  Burns' Ann.  St. 
Indiana  1901,  §  3335  (Conveyances 
of  lands  or  of  any  interests  therein, 
except  bona  fide  leases  for  a  term  not 
exceeding  three  years,  shall  be  by 
deed  In  writing).  Kansas  Gen.  St. 
1905,  §  3255  (No  leases,  estates 
or  interests  in  lands  exceeding 
one  year  in  duration  shall  be 
assigned  or  granted  unless  by  deed 
or  note  in  writing).  Carroll's  St. 
Kentucky  1903,  §  490  (No  estate  of 
inheritance  or  freehold  or  for  a 
term  of  more  than  one  year  shall 
be  conveyed  unless  by  deed  or  will). 
Maine  Rev.  St.  1903,  c.  75,  §  13  (No 
estate  to  be  created  greater  than 
tenancy  at  will  except  by  some  writ- 
ing). Massachusetts  Rev.  Laws 
1902,  c.  127,  §  3  (An  estate  or  inter- 
est created  without  writing  shall 
have  force  and  effect  of  estate  at 
will  only).  Michigan  Comp.  Laws 
1897,  §  9511  (same  as  Colorado). 
Minnesota  Rev.  Laws  1905.  §  3487 
same  as  Colorado).  Mississippi 
Code  1906,  §  2763  (An  estate  of  in- 
heritance or  freehold,  or  for  a  terra 
of  more  than  one  year,  shall  not  be 
conveyed  unless  the  conveyance  be 
declared      by      writing).    Nebraska 


L.  and  Ten.  15. 
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being  practically  equivalent  to  the  first  two  sections  of  the  Eng- 
lish statute,  except  that  they  reduce  the  period  for  which  a  lease 
may  be  made  by  parol.  These  provisions  differ  considerably  in 
their  language,  and  some  of  them,  at  least,  cannot  be  regardcsd  as 
superior  in  point  of  perspicuity  to  the  English  statute,  however 
wanting  this  may  be  in  that  respect.  With  all  their  faults  of  ex- 
pression, however,  they  are  quite  readily  capable  of  comprehen- 
sion as  expressly  invalidating  leases  by  which  estates  of  greater 

Comp.  St.  1905,  §  3636  (same  as  Colo-  Sovth  Carolina  Civ.  Code,  §  2416 
rado).  Nevada  Comp.  Laws  1900,  §  (No  parol  lease  shall  give  a  tenant 
2694  (same  as  Colorado).  New  a  right  of  possession  for  a  longer 
Hampshire  Pub.  St.  1901,  c.  137,  §  12  period  than  twelve  months  from  the 
(Every  estate  or  interest  in  lands  time  of  entering  on  the  premises), 
created  or  conveyed  without  an  in-  South  Dakota  Civ.  Code  1903,  §  938 
strument  in  writing  shall  be  deemed  (same  as  California).  Texas  Rev. 
an  estate  at  will  only).  New  York  St.  1895,  art.  624  (approximately  the 
Real  Property  Law.  §  207  (same  as  same  as  Mississippi).  Utah  Comp. 
Colorado).  In  Ward  v.  Hasbrouck,  Laws  1907,  §§  1974,  2461  (same  pro- 
169  N.  Y.  407,  62  N.  E.  434,  the  vision  as  that  of  Colorado,  twice,  re- 
court  apparently  lost  sight  of  this  peated).  Vermont  Pub.  St.  1906,  § 
section  of  the  Real  Property  Law,  2582  (Estates  or  interests  in  lands, 
referring  to  section  224  (post,  note  created  or  conveyed  without  an  in- 
346)  as  if  it  h-d  superseded  the  pro-  strument  in  writing,  signed  by  the 
vision  of  the  former  law  which  cor-  grantor  or  by  his  attorney,  shall 
responded  with  the  present  section  have  the  effect  of  estates  at  will 
207.  North  Carolina  Revisal  1905.  §  only).  Wisconsin  Rev.  St.  1898,  §  2302 
976  (All  leases  and  contract  for  leas-  (same  as  Colorado).  West  Virginia 
ing  land  for  mining, of  whatever  dur-  Code  1906,  §  3020  (No  estate  of  in- 
ation,  and  all  other  leases  and  con-  heritance  or  freehold,  or  for  a  term 
tracts  for  leasing  lands  exceeding  of  more  than  five  years,  in  lands, 
three  years  from  the  making  thereof,  shall  be  conveyed  unless  by  deed  or 
are  void  if  not  in  writing).    North    will). 

Dakota  Rev.  Codes  1905,  §  4968  In  Washington  it  is  provided  (Bal. 
(same  as  California).  Ohio  Rev.  Ann.  Codes  &  St.  §  4517)  that 
St  1906,  §  4198  (No  lease,  estate  or  all  conveyances  of  real  estate  or  of 
interest  of  freehold  or  term  of  years,  any  interest  therein,  and  all  Con- 
or any  uncertain  interest  in  lands,  tracts  evidencing  any  incumbrance 
shall  be  assigned  or  granted  except  upon  real  estate,  shall  be  by  deed; 
by  deed  or  note  in  writing).  Bell  while  §  4568  declares  that  leases  may 
&  C.  Ann.  Codes  Oregon,  §  793  (sub-  be  in  writing  or  print,  or  partly  in 
stantially  same  as  Colorado),  writing  and  partly  in  print,  and 
Rhode  Island  Gen.  Laws  1896,  c.  20?,  shall  be  legal  and  valid  for  any  term 
§  2  (Every  conveyance  of  land  for  or  period  not  exceeding  one  year, 
anv  term  longer  than  one  yenr  shall  without  acknowledgment,  witnesses 
be   void    unless    made    in    writing),    or  seals. 
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than  the  excepted  duration  are  sought  to  be  created,  and  this  is 
perhaps  more  than  cr  ">  be  said  of  other  forms  of  statutory  provis- 
ion bearing  upon  the  subject,  now  to  be  considered. 

In  a  number  of  states  there  is  a  provision  to  the  general  effect 
that  an  "agreement  (or  contract)  for  the  leasing  of  land"  for 
longer  than  one  year  is  invalid  if  not  in  writing,  the  modes  of 
expression  varying  to  some  extent,  as  in  the  class  of  provisions 
previously  referred  to.^^^  The  distinguishing  characteristic  of 
this  class  of  enactments  is  that  they  speak  of  an  "agreement"  or 
"contract"  for  leasing  rather  than  of  a  lease  or  conveyance.  As 
before  stated,^'*'^  the  reference  to  a  lease  as  an  "agreement"  or  a 
"contract"  has  the  effect  of  obscuring  the  important  fact  that  it 
is  a  conveyance,  transferring  an  estate  to  the  lessee,  a  fact  which 
is  clearly  recognized  by  the  first  class  of  statutory  provisions 
above  referred  to.  Properly  speaking,  the  expression  an  "agree- 
ment (or  contract)  for  leasing"  means  an  agreement  to  make  a 
lease,  and  the  fact  that  these  statutory  provisions  usually  invali- 
date in  terms  an  agreement  for  leasing  "or  for  the  sale  of"  an 
interest  in  land  would  seem  to  show  that  this  is  the  proper  con- 
struction of  the  language  used,  an  agreement  to  make  a  lease  and 
an  agreement  to  sell  being  evidently  both  executory  contracts, 
clearly  distinguishable  from  a  lease  or  conveyance  in  fee,  either 
of  which  involves  an  actual  transfer  of  an  estate.  Thus  regarded, 
the  provisions  here  in  question  would  correspond  to  the  fourth 
section  of  the  English  statute  rather  than  to  the  first  and  second, 

ii^  California    Civ.    Code,    §    1624  §    1237;    Utah    Comp    Laws   1907,    § 

(5);  Mills' Ann.  St.  CoZoraf/o  §  2021;  2463;     Wisconsin    Rev.    St.    1898,    § 

Idaho  Civ.  Code  1901,  §  2739;  Iowa  2304;     Wyoming    Rev.    St.    1899,    § 

Code  1897,  §  4625   (No  evidence  ad-  2953.     With  these  provisions  may  be 

missible  of  contract  for  the  creation  classed  that  of  Alabama  (Code  1907, 

or  transfer  of  any  interest  in  lands,  §  4289),  invalidating  every  contract 

except  leases  for  a  term  not  exceed-  for  the  sale  of  lands,  tenements  or 


ing  one  year,  unless  in  writing) 
Michigan  Comp.  Laws  1897,  §  9511 
Minnesota  Rev.  Laws   1905,  §  3488 


hereditaments,  or  of  any  interest 
therein,  except  leases  for  a  term  not 
longer  than  one  year,  unless  the  con- 


Montana    Rev.    Codes    1907,    §    5017  tract  or  a  memorandum  thereof  is 

(5)  ■,Ne'braska    Comp.     St.     1905,     §  in  writing,  signed  by  the  party  to  be 

3638;   Netv  York  Real  Prop.  Law,  §  charged,     or     unless     the     purchase 

224;  North  Dakota  Rev.  Codes  1905,  money  or  a  portion  thereof  be  paid 

§  5332  (5) ;  Oklahoma  St.  1903,  §  780  and  the  purchaser  put  in  possession. 
(5) ;  Bell.  &  C.  Ann.  Codes  Oregon  §        347  See  ante,  §  16. 
797;    South  Dakota  Civ.   Code  1903, 
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and  tl'.at  this  was  the  view  of  the  persons  who  prepared  the  Re- 
vised Statutes  of  New  York,  from  which  the  provision  has  been 
adopted  in  other  states,  appears  from  their  own  statement.^*^  So 
far  as  regards  that  state,  and  other  states  in  which^^o  such  a  pro- 
vision is  found  in  addition  to  a  provision  of  the  character  before 
referred  to,  expressly  invalidating  oral  leases  for  over  one  year, 
the  provision  is,  if  regarded  as  referring  to  a  lease,  as  distinct 
from  a  contract  to  make  a  lease,  utterly  superfluous. 

There  is  still  a  third  form  of  statutory  enactment  bearing  upon 
the  subject  of  parol  leases  which  is  found  in  a  number  of  states,  to 
the  elTect  that  "no  action  shall  be  brought  upon"  a  lease  (or  con- 
tract for  leasing)  for  a  longer  period  than  one  year,^-*^"  a  form 


8*8  This  section  (now  New  York 
Real  Prop.  Law,  §  224)  was  origin- 
ally section  eight  of  the  Revised 
Statutes,  pt.  2,  c.  7,  tit.  1,  while  the 
provision  previously  referred  to  (su- 
pra, note  345,  Real  Prop.  Law,  §  207) 
was  section  six  of  the  same  title. 
The  note  by  the  revisers  to  section 
eight  (see  3  N.  Y.  Rev.  St.  [2d  Bd.J 
p.  655)  states  that  it  is  "founded  on 
the  eleventh  section  of  the  present 
act,"  by  which  is  meant  the  eleventh 
section  of  the  act  of  Feb.  26,  1787. 
which  is  in  the  exact  language  of 
the  fourth  section  of  the  English 
statute.  The  revisers'  note  to  section 
six  states  that  it  "is  intended  as  a 
substitute  for  the  ninth,  tenth  and 
a  part  of  the  twelfth  sections  of  the 
prosent  statute,"  that  is,  of  the  act 
of  1787,  which  sections  are  identical 
with  the  first  three  sections  and  the 
seventh  section  of  the  English  stat- 
ute. 

340  California,  Colorado,  Idaho, 
Michigan,  Nebraska,  New  York. 
North  Dakota,  Oregon,  South  Da- 
kota,  Utah,  Wisconsin. 

sioa  Arizona  Rev.  St.  1901.  §  2696 
(No  action  shall  be  brought  upon 
any  contract  for  the  sale  of  real 
estate    or    the   lease    thereof   for   a 


longer  term    than  one  year,  unless 
the  promise  or  agreement  is  in  writ- 
ing,    signed     by     the     part     to     be 
charged).     Kirby's    Dig.    St.    Arkmi- 
sas  1904.  §  3654.  5    (no  action  shall 
be    brought    to    charge    any    person 
upon   any  lease   for   a  longer  term 
than  one  year,  unless  the  agreement 
or    contract    be    in    writing).     Con- 
necticut Gen.   St.  1902,  §   1089    (No 
civil  action  shall  be  maintained  on 
any  agreement  for  the  sale  of  real 
estate,  or  any  interest  in  or  concern- 
ing it,  if  not  in  writing.    But  this 
section  not  to  apply  to  parol  agree- 
ments   for    hiring    or    leasing    real 
estate,   or  any  interest  therein,  for 
one   year   or    less,    in   pursuance   of 
which  the  leased  premises  are  actu- 
ally   occupied     during    the     term). 
Florida  Gen.    St.   1906,   §    2517    (No 
action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  con- 
tract for  lease  for  a  period  longer 
than    one   year,   unless  in   writing). 
Kurd's  Rev.  Illinois  St.  1899.  c.  59, 
§  2   (No  action  shall  be  brought  to 
charge  any  person  Tipon  any  contract 
for  the  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or 
concerning  them,  for  a  longer  term 
than  one  year,   if  not  in  writing) 
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of  provision  which  has  the  defect  of  regarding  a  lease  purely  as  a 
contract  rather  than  as  primarily  a  conveyance.  Such  a  provision 
might  mean  that  no  action  can  be  brought  upon  any  covenant  of 
the  lease,  or  upon  any  covenant  implied  therefrom  or  from  the 
relation  of  landlord  and  tenant  created  thereby,  or  to  obtain  pos- 
session on  the  strength  of  the  lease,35o  but  regarded  as  an  intended 
substitute  for  the  language  of  the  first  section  of  the  English  stat- 
ute, an  enactment  so  worded  is  evidently  most  defective  in  not 
providing  for  the  simple  case  of  one  already  in  possession  under 
such  a  parol  lease  who  merely  desires  to  retain  possession  until 
the  end  of  his  term.  The  statutory  provision  precludes  him  from 
himself  bringing  suit  on  the  strength  of  the  lease,  but  it  in  no  way 
precludes  him  from  defending  his  possession  on  the  strength 
thereof.3''i  So  far  as  such  a  provision  may  be  found  in  any  juris- 
diction in  company  with  a  provision  of  the  first  class  above  men- 
tioned, expressly  invalidating  an  oral  lease.^^a  it  seems  entirely 


Kentucky  St.  1903,  §  470  (No  action 
shall  be  brought  to  charge  any  per- 
son upon  any  contract  for  the  sale  of 
real  estate,  or  any  lease  thereof  for 
a  longer  term  than  one  year,  if  not 
in  writing).  Rhode  Island  Gen. 
Laws  1896,  c.  233,  §  6  (No  action 
shall  be  brought  to  charge  any  per- 
son upon  any  contract  for  the  sale  of 
lands,  tenements  and  hereditaments, 
or  the  making  of  any  lease  thereof 
for  a  longer  term  than  one  year). 
Shannon's  Code  Tennessee  3142 
(No  action  shall  be  brought  upon 
any  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  or  the 
making  of  any  lease  thereof  for  a 
longer  term  than  one  year,  if  not 
In  writing).  Virginia  Code  1904,  § 
2840  (No  action  shall  be  brought 
upon  any  contract  for  the  sale  of 
real  estate,  or  for  the  lease  thereof 
for  more  than  one  year,  unless  evi- 
denced by  writing).  West  Virginia 
Code  1899,  c.  98,  §  1  (same  as  Vir- 
ginia) . 

350  Strictly  speaking,  no  action  can 
be  brought  on  a  lease,  though  it  may 


be  brought  on  a  covenant  in  the 
instrument  in  which  the  lease  is 
incorporated,  that  is  a  "covenant  of 
the  lease,"  or  on  an  oral  contract 
made  in  connection  with  a  convey- 
ance by  waj^  of  lease,  or  it  may  be 
brought  to  assert  a  right  of  pos- 
session given  by  the  lease. 

351  In  Roberts  v.  Tennell,  19  Ky. 
(3  T.  B.  Mon.)  247,  it  is  said  that  as 
the  statute  merely  declares  that  no 
action  will  lie  on  a  verbal  lease,  and 
does  not  declare  such  a  lease  void, 
any  use  of  it  may  be  made  by  either 
party,  except  to  maintain  an  action 
on  it.  Gudgell  v.  Duvall,  27  Ky.  (4 
J.  J.  Marsh.)  229,  is  to  the  same 
effect.  But  in  Simmons  v.  New 
Britain  Trust  Co.,  80  Conn.  263,  67 
Atl.  883,  it  is  said,  apparently  with 
reference  to  such  a  provision,  that 
"a  contract  upon  which  the  legisla- 
ture says  that  no  action  may  be 
maintained  cannot  be  used  to  defeat 
a  demand  otherwise  legal  and  just." 

352  In  Arkansas,  Florida,  Kentucky 
and  Rhode  Island,  both  provisions 
are  found. 
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superfluous,  unless  it  be  construed  as  referring  merely  to  an  execu- 
tory contract  to  make  a  lease,  in  accordance  with  the  construction 
placed  upon  the  fourth  section  of  the  English  statute.  Such  a 
limited  etl'ect  has  not,  however,  been  given  to  it  by  any  judicial 
decision,353  and  it  is  no  doubt  usually  regarded  as  applying  to 
actual  leases.  It  represents,  it  seems,  a  crude  attempt  to  make  the 
language  of  the  fourth  section  of  the  statute  of  frauds  do  the 
work  of  the  first,  so  far  as  this  is  concerned  with  leases  as  distinct 
from  other  species  of  conveyance.  Provisions  of  this  third  class 
usually  adopt  the  language  of  the  fourth  section  of  the  English 
statute  in  requiring  the  "lease"  or  "contract  of  lease"  to  be  ei- 
ther itself  in  writing,  or  evidenced  by  some  memorandum  "signed 
by  the  person  to  be  charged,"  and  they  also  ordinarily  form  part 
of  an  enactment  which  in  terms  applies  to  the  various  classes  of 
contracts  named  in  such  fourth  section. 

There  is  probably  in  every  state  a  provision  corresponding  to 
that  of  the  fourth  section  of  the  English  statute,  providing  that 
no  action  shall  be  brought  upon  any  agreement  which  is  not  to  be 
performed  within  the  space  of  one  year  of  the  making  thereof, 
unless  the  agreement  or  a  memorandum  thereof  be  in  writing, 
signed  by  the  person  to  be  charged.  In  a  number  of  jurisdictions 
the  courts  have  regarded  this  provision  as  applicable  to  the  case 
of  a  lease,  so  as  to  invalidate  any  lease  which  will  not  terminate 
within  a  j'car  from  its  making,  as  for  instance  a  lease  for  a  year 
to  begin  in  futuro.^^'^    In  other  jurisdictions  a  contrary  view  has 

353  In  Morehead  v.  Watkyns,  44  Weeden,  108  Ala.  252,  9  So.  318; 
Ky.  (5  B.  Mon.)  228,  in  speaking  of  Wickson  v.  Monarch  Cycle  Mfg.  Co., 
the  statute  prohibiting  an  action  on  128  Cal.  156,  60  Pac.  764;  Landt  v. 
an  oral  lease,  and  of  that  invalidat-  Schneider,  31  Mont.  15,  77  Pac.  307; 
ing  an  oral  lease  for  a  term  greater  Atwood  v.  Norton,  31  Ga.  507;  Olt 
than  a  certain  number  of  years,  it  v.  Lohnas,  19  111.  576;  Wheeler  v. 
is  said  that  the  first  was  intended  Frankenthal,  78  111.  124;  Wolf  v. 
to  apply  to  "executory  contracts,"  Dozer,  22  Kan.  436;  Greenwood  v. 
and  the  other  to  "executed  con-  Strother,  91  Ky.  482,  16  S.  W.  138; 
tracts,"  but  that  the  courts  have  Thomas  v.  McManus,  23  Ky.  Law 
indiscriminately  applied  the  first  Rep.  837,  64  S.  W.  446;  Delano  v. 
to   both    classes    of   cases.  Montague,   58   Mass.    (4   Cush.)    42; 

354  Parker's    Adm'r    v.    Hollis,    50  .Tellett  v.   Rhode,   43    Minn.   166,    45 
Ala.    411;    Crommelin   v.   Thiess,   31  N.  W.  13,  7  L.  R.  A.  671;  Brosius  v. 
Ala.   412,  70  Am.  Dec.  499;    Bain  v.  Evans,  90  Minn.  .^21,  97  N.  W.  373 
McDorald.   Ill  Ala.  269.  20  So.  77;  Briar  v.  Robertson.  19  Mo.  App.  66 
A.     G.     Rhodes     Furniture     Co.     v.  Beiler  v.   Devoll,   40  Mo.   App.   251 
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been  taken  to  the  effect  that  this  provision  has  no  application  to 
leases.2^^  That  the  latter  view  is  correct  seems  to  the  present 
writer  beyond  any  question.  As  we  have  before  remarked,  a  lease 
is  primarily  a  conveyance  and  not  an  executory  agreement,  and, 
so  regarded,  such  expressions  as  "to  be  performed"  and  "not  to 
be  performed"  are  inapplicable  thereto,  nor  can  an  action  be 
brought  upon  a  conveyance  of  any  sort.  The  lessor  may,  indeed, 
at  the  time  of  making  the  verbal  lease,  stipulate  to  do  something, 
to  make  repairs,  for  instance,  but  such  a  stipulation  Avould  but  sel- 
dom be  one  that  might  not  be  performed  within  a  year,  and,  to  be 
within  this  clause  of  the  statute,  the  agreement,  it  is  conceded, 
must  contemplate  performance  after  the  year.^^^  And  even  were 
a  stipulation  by  the  lessor  within  this  clause,  the  fact  that  such  a 
stipulation  is  unenforceible  would  be  no  reason  for  regarding  the 
demise  itself  as  invalid.  And  so  as  regards  stipulations  by  the 
lessee  made  in  consideration  of  the  lease,  as  for  instance  to  pay 
rent  during  the  term  thereof,  conceding  that  these  may  be  within 
this  clause  of  the  statute,  this  would  furnish  no  reason  for  regard- 
ing the  oral  demise  as  insufficient  to  vest  a  term  in  the  lease.  Even 
assuming  that  there  are,  in  the  particular  case,  stipulations  to  be 
performed  by  the  lessor  as  well  as  by  the  lessee,  and  assuming 
further  that  the  unenforcibility  of  the  lessee's  stipulations  would 
invalidate  the  stipulations  by  the  lessor,  on  the  theory  that  an 
oral  agreement  within  the  statute  is  insufficient  as  a  considera- 
tion to  support  an  agreement  by  the  other  party,-'^^^  this  could  not 
well  affect  the  validity  of  the  oral  lease  as  a  conveyance.    In  other 

Cook  V.  Redman,  45  Mo.  App.  397;  Ind.  409;  Whiting  v.  Ohlert,  52  Mich. 

Butts  V.  Fox,  96  Mo.  App.  437,  70  S.  462,  18  N.  W.  219,  50  Am.  Rep.  265; 

W.  515  (semble);  White  v.  Holland,  Young  v.   Dake,   5   N.   Y.    (1   Seld.) 

17    Or.    3,    3    Pac.    573;    Wheeler    v.  463,  55  Am.  Dec.  356;   Ward  v.  Has- 

Cowan,  25  Me.  283  (semble);  James  brouck,  169  N.  Y.  407,  62  N.  B.  434; 

V.   Smith,   3   Ind.    T.   447,   58    S.   W.  McCroy  v.  Toney,  66  Miss.  233,  5  So. 

714;  Robb  v.  San  Antonio  St.  R.  Co.,  392,  2  L.  R.  A.  847;  Hayes  v.  Arring- 

82  Tex.  392,  18  S.  W.  707  (semble);  ton,    108    Tenn.    494,    68    S.    W.    44; 

Mathews  v.  Carlton,  189  Mass.  285,  Richards  v.  Redelsheimer,  36  Wash. 

75  N.  E.  637    (semble).  325,  78  Pac.  934. 

355  Higgins  V.  Gager,  65  Ark.  604,  ^so  Browne,   Statute   of  Frauds,  c. 

47  S.  W.  848;  Sears  v.  Smith.  3  Colo.  13. 

287;  Sobey  v.  Brisbee,  20  Iowa,  105;  3.-7  See  29  Am.  &  Eng.  Enc.  Law 

Stem  V.  Nysonger,  69  Iowa.  512,  29  (2d   Ed.)    821. 
N.  W.  433;    Railsback  v.  Walke,  81 
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words  the  efiectivencss  of  a  conveyance  as  creating  rights  in  rem 
in  favor  of  the  grantee  cannot  be  affected  by  the  fact  that  at  the 
time  of  making  the  conveyance  an  ineffectual  attempt  was  made 
to  create  in  addition  a  right  or  rights  in  personam?'^^  It  may 
furthermore  be  remarked  that  if  this  provision  of  the  statute,  re- 
quiring contracts  not  to  be  performed  within  a  year,  to  be  evi- 
denced by  Avriting,  is  to  be  regarded  as  applicable  so  as  to  inval- 
idate a  lease  which  may  extend  more  than  a  year  from  the  making 
thereof,  the  exception,  in  the  second  section  of  the  English  statute, 
of  leases  for  not  over  three  years,  is  rendered  utterly  futile,  as  ap- 
plied to  a  lease  for  over  one  year. 

c.  "Leases"  within  the  statutes.  There  have  been  a  num- 
ber of  decisions  as  to  whether,  under  the  particular  circumstances 
of  the  case,  there  was  a  lease  of  land  calling  for  the  application  of 
the  statute.  The  question  of  what  constitutes  a  lease  for  this 
purpose  is  to  be  determined  by  the  same  considerations  as  apply 
in  other  cases.  So  an  agreement  for  the  cultivation  of  land  on 
shares  is  not  within  the  provision  of  the  statute  directed  against 
oral  leases,  if  it  creates  the  relation  of  employer  and  employe  mere- 
ly ,3^9  while  it  is  within  such  provision  if  it  creates  the  relation  of 
landlord  and  tenant.^*^^  So,  since  a  contract  for  board  and  lodg- 
ing does  not  create  the  relation  of  tenancy,  ^^^  it  is  valid  thous:h 
oral  362  so  far  as  the  statute  in  regard  to  leases  is  concerned.  The 
case  is  otherwise,  however,  if  the  contract  is  for  the  exclusive  oc- 
cupation of  particular  rooms  in  a  building,  it  being  then  in  legal 
effect  a  lease.363     The  statute  obviously  applies  to  a  lease  renew- 

358  In   Higgins  v.   Gager,    65  Ark.  Unglish  v.  Marvin,  128  N.  Y.  380,  28 

604,  47  S.  W.  848,  however,   it  was  N.  E.  634. 

decided   that  since   an   oral    stipula-  soo  Scotten  v.  Brown,  4  Har.  (Del.) 

tion  by  the  lessee  not  to  engage  in  324;    Coan   v.    Mole,    39    Mich.    454; 

a  competing  trade  during  the  term  Jackson   v.   Brownell,   1   Johns.    (N. 

of  the  lease  was  invalid,  as  an  agree-  y.)   267,  3  Am.  Dec.  326. 

ment  not  to  be  performed  within  a  ^^^  g^^  ^^^^    g  g 

year,  "the  whole  contract  must  fail."  ^^^  ^.^.^^   ^'   ^^^^.^^^^^   ^^^    ^^^^ 

The  action  was  presumably  for  ren  .  ^^  ^^   ^^^           ^.^^^^  ^   ^^^_ 

350  Himesworth  v.  EdwarrlF,  ^  Har. 

(Del.)    376;    Unglish  v.  Marvin,   128  ^^^'  ^  ^enio  (N.  Y.)   602;  Wright  v. 

N.  Y.  380,  28  N.  E.  634.     See  ante,  §  Stavert,  2  El.  &  El.  721. 

20.     But  it  may  be  within  the  pro-  ••'^•■' See  Edge  v.  Strafford,  1  Cromp. 

vision  as  to  contracts  not  to  he  per-  &  J.  391 ;  Inman  v.  Stamp,  1  Starkie, 

formed  within  one  year.     See  e.  g.,  12,    as    distinguished    in    Wright    v. 
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■I  < 

ing  or  extending  a  previous  lease.^^'* 

A  license  to  enter  upon  land  for  the  purpose  of  doing  certain 
specified  acts,  not  giving  any  right  of  exclusive  possession,  is  to 
be  distinguished  from  a  lease  in  this  connection  as  in  others,^^-* 
and  is  valid  though  merely  oral,  but  is  revocable  at  the  will  of  the 
owner  of  the  land,  unless,  in  some  states,  the  licensee  has  done 
some  acts  on  the  strength  of  the  license.^^s 

An  agreement  by  a  lessee,  during  the  lease,  to  pay  a  sum  period- 
ically, in  addition  to  the  rent  originally  reserved,  does  not  involve 
the  creation  of  a  new  tenancy,  even  though  such  increased  sum 
be  termed  rent,  and  it  is  not  within  the  statute.^^s 

It  is  almost  unnecessary  to  say  that  the  statute  applies  to  a  sub- 
lease as  well  as  to  a  lease  by  one  not  himself  holding  under  a 
lease.367 

d.  Short  time  leases.  The  second  section  of  the  English  stat- 
ute of  frauds,  as  above  stated,  excepts  from  the  requirements  of  a 
writing  **all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  dur- 
ing such  term,  shall  amount  to  two-thirds  parts  at  the  least  of  the 
full  improved  value  of  the  thing  demised."  Such  an  exception 
presumably  exists  in  those  few  jurisdictions  in  which  the  first 
section  of  the  English  statute  is  recognized  as  in  force  without 
re-enactment.368  Of  those  jurisdictions  w^hich  have  re-enacted  the 
first  section  of  the  English  statute,  one  retains  the  exception  in 
the  language  of  the  second  section  of  the  English  statute  except 
that  "one  year"  is  substituted  for  "three  years, "^69  and  two  re- 
tain the  exception  of  a  lease  "not  exceeding  three  years  from  the 

Stavert,  2  El.  &  El.  721;   Porter  v.  tague  v.  Bacharach,  181  Mass.   256, 

Merrill,  124  Mass.  534.  63  N.  E.  435. 

363a  Williams       v.       Apothecaries'  scg  Hoby  v.  Roebuck,  7  Taunt.  157; 

Hall  Co.,  80  Conn.  503,  69  Atl.  12.  Donellan  v.  Read,   3  Barn.   &  Adol. 

364  See   ante,   §   7.  899.     See  §   173   f    (2).     A  different 

365  Browne,  Statute  of  Frauds,  §  21  view  seems  to  be  taken  in  Walsh  v. 
etseq.;  ISugden,  Vendors  &  Purchas-  Colclough  (C.  C.  A.)  56  Fed.  778, 
ers  (14th  Ed.)  124;  1  Tiffany,  Real  but  there  the  case  was  decided  to 
Prop.  680;  Johnson  v.  Wilkinson,  139  have  been  taken  out  of  the  operation 
Mass.  3,  29  N.  E.  62,  52  Am.  Rep.  698.  of  the  statute  by  part  performance. 
But  an  agreement  in  pursuance  of  367  Pratcher  v.  Smith,  104  Mich, 
which  one  occupies  as  licensee  may  537,  62  N.  W.  832. 

be  unenforcible,  as  being  one  not  to       sos  See  ante,  §  24  b. 

be  performed  within  a  year.  De  Mon-        seg  s.  C.  Civ.  Code,  §  2416. 
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making  thereof"  without  the  qualifying  language  in  regard  to  the 
amount  of  rent  reserved,'^ ''^  while  in  two  there  is  no  exception,  in 
express  terms,  of  a  short  time  lease.^'^i 

The  theory  of  the  qualifying  language  as  to  the  amount  of  rent 
reserved  seems  to  be  that  unless  the  rent  reserved  approximates 
the  rental  value  of  the  property,  the  value  of  a  term  for  three  years 
or  less  would  be  so  great  as  to  create  a  temptation  to  perjury,  as 
much  as  in  the  case  of  a  longer  term  on  which  a  greater  rent  is 
reserved.3'2  That  "two-thirds  of  the  value  of  the  land"  means 
two-thirds  of  the  rental  value  has  been  judicially  recognized.^'* 

The  statutes  which  do  not  follow  the  language  of  the  first  sec- 
tion of  the  English  statute  ordinarily  except  from  their  operation 
leases  for  one  year  only .374  In  a  few  states  no  exception  is  made 
of  short  time  leases.^'^^ 

The  exception  in  the  English  statute,  as  in  the  state  statutes 
modelled  thereon,  applies  in  terras  to  leases  not  exceeding  a  term 
of  a  certain  length  "from  the  making"  of  the  lease,  and  conse- 
quently require  the  period  to  be  computed  from  that  time,  without 
reference  to  the  duration  of  the  term  itself.  Under  such  a  statute 
an  oral  lease  for  less  than  the  excepted  period  is  void  if  it  is  to  be- 
gin so  far  in  the  future  that  it  will  not  terminate  till  more  than 
such  period  after  its  execution,376  while  if  it  is  to  terminate  within 
such  expected  period  it  is  perfectly  valid,  though  it  is  to  begin 
in  the  future.^''     Ordinarily,  however,  the  clause  of  the  statute 

370  2   Gen.  St.  N.  J.  p.  1602,  §  1;  s-s  In  Maine,  Massachusetts,  New 

Pennsylvania    Act    March    21,    1772.  Hampshire,  Ohio,  Vermont,  Washing- 

In  New  Jersey,  formerly,  the  quail-  ton.     As  to  this  last  state,  see  Rlch- 

fication  as  to  the  rent  reserved  ex-  ards  v.  Redersheimer,  36  Wash.  325. 

Isted.     Birckhead  v.  Cummins,  33  N.  78    Pac.   934. 

J.  Lav/-,  44;    Gano  v.  Vanderveer,  34  3-0  Rawlins  v.  Turner,  1  Ld.  Rayra. 

N.  J.   Law,  293.  736;    Whiting   v.    Pittsburgh    Opera 

37iKirby's   Dig.    St.    Ark.    1904,    §  House  Co.,  88  Pa.  100;    Jennings  v. 

3664;  Mo.  Rev.  St.  1899,  §  3414.  McComb,    112    Pa.    518,    4    Atl.    812; 

372  Browne,    Statute  of   Frauds,   §  Wheeler  v.   Conrad,   6   Phila.    (Pa.) 
32.  209,    24    Leg.   Int.   61;    Birckhead  v. 

373  Childers  v.  Talbott,  4  N.  M.  168,  Cummins,  33  N.  J.  Law,  44,  51. 

16  Pac.  275;  Birckhead  v.  Cummins,  377  Ryiey  v.  Hicks,  1  Strange,  651; 

33  N.  J.  Law,  44.     And  see  Cody  v.  Union    Banking   Co.   v.    Gittings,    45 

Quarterman,    12    Ga.    386.    in    which  Md.  181;   Birckhead  v.  Cummins,  33 

this   provision  of   the  English   stat-  N.  J.  Law,  44;   Hayes  v.  Arrington, 

ute  is  referred  to.  108  Tenn.  494,  68  S.  W.  44;  Brown  v. 

874  See   references   ante,    §   25   b.  Kayser,  60  Wis.  1,  18  N.  W.  523. 
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which  provides  that  it  shall  not  apply  to  leases  for  a  term  of  less 
than  a  certain  period  does  not  state  from  what  time  this  period 
is  to  be  computed.  Such  a  statute  is  regarded  as  intended  merely 
to  limit  the  length  of  the  term  which  may  be  orally  created,  mak- 
ing the  statutory  period  computable,  not  from  the  date  of  the 
making  of  the  lease  but  from  the  date  of  the  beginning  of  the 
term.  Thus,  for  instance,  under  a  statute  excepting  leases  for  a 
term  of  one  year  or  less,  a  lease  for  one  year,  to  commence  in 
futuro,  has  been  regarded  as  perfectly  valid.^'^s 

It  is  asserted  in  an  English  case  ^^^  that  an  oral  lease  which  may, 
by  its  terms,  not  endure  beyond  the  excepted  period,  is  valid, 
though  it  may  endure  beyond  that  period,  and  there  are  decisions 
in  three  states  in  this  country  to  that  effect.^^^  Elsewhere,  how- 
ever, it  has  been  decided  that  a  lease  for  a  period  greater  than 
that  named  in  the  exception  is  not  brought  within  the  exception 


378  Young  V.  Dake.  5  N.  Y.  (1  Seld.) 
463,  55  Am.  Dec.  356;  Ward  v.  Has- 
brouck,  169  N.  Y.  407,  62  N.  E.  434; 
Whiting  V.  Ohlert,  52  Mich.  462,  18 
N.  W.  219,  50  Am.  Rep.  265;  Stein- 
inger  v.  Williams,  63  Ga.  475  (sem- 
ble) ;  Sobey  v.  Brisbey,  20  Iowa,  105; 
Jones  V.  Marcy,  49  Towa,  188;  Hig- 
gins  V.  Gager,  65  Ark.  604,  47  S. 
W.  848;  Bateman  v.  Maddox,  86  Tex. 
546,  26  S.  W.  51;  Sears  v  Smith,  3 
Colo.  287;  McCroy  v.  Toney,  66 
Miss.  233,  5  So.  392,  2  L.  R.  A.  847. 

A  lease  for  a  year,  to  commence 
in  futuro,  is  not  a  lease  for  more 
than  a  year  because  it  effects  an 
immediate  surrender  of  a  present 
tenancy  "by  operation  of  law."  (Na- 
than V.  Stern,  13  Daly  (N.  Y.)  390) 
(see  post,  §  190  b),  nor  because  the 
lessee  is  allowed  to  take  immediate 
possession.  Herrmann  v.  Heyde- 
man,  36  Misc.  778,  74  N.  Y.  Supp. 
862. 

3T9  Ex  parte  Voisey,  21  Ch.  Div. 
442. 

380  In  Chaffe  v.  Benoit,  60  Miss.  34, 


it  was  decided  that  an  oral  lease  "for 
the  crop  season  of  1880,"  which  might 
or  might  not  be  for  the  period  ex- 
cepted in  the  statute,  was  valid. 
Citing  Browne,  Statute  of  Frauds, 
§  273  et  seq.,  where,  however,  the 
effect  of  the  clause  of  the  fourth  sec- 
tion requiring  a  contract  not  to  be 
performed  within  a  year  to  be  in 
writing  was  alone  in  question.  In 
Raynor  v.  Drew,  72  Cal.  307,  it  was 
decided  that  a  lease  until  such  time 
as  the  lessor  should  pay  a  certain 
sum  to  the  lessee  was  not  "an  agree- 
ment for  the  leasing  of  land  for  a 
longer  period  than  one  year,  within 
the  statute."  In  Hintze  v.  Krabben- 
schmidt  (Tex.  Civ.  App.)  44  S.  W. 
38,  and  Burden  v.  Lucas,  19  Ky.  Law 
Rep.  1581,  44  S.  W.  86,  it  was  de- 
cided that  a  lease  not  necessarily 
extending  beyond  a  year  need  not  be 
in  writing,  apparently  on  the  ground 
that  a  contract  which  may  be  per- 
formed within  a  year  is  not  within 
the  clause  as  to  contracts  not  to  be 
performed   within  a  year. 
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by  the  existence  of  an  option  in  the  lessor,''^^  or  in  the  lessee,^^^ 
to  terminate  it  -within  that  period.  The  former  view  would  seem 
to  furnish  an  easy  mode  of  avoiding  the  operation  of  the  statute 
by  the  insertion  of  a  special  limitation  terminating  the  lease  with- 
in the  excepted  time  upon  the  happening  of  some  unlikely  contin- 
gency. In  this  country,  furthermore,  it  has  been  decided  that  a 
lease  for  less  than  the  excepted  period  is  within  the  statute,  and  so 
invalid  when  oral,  if  there  is  a  covenant  for  renewal  at  the  option 
of  the  lessee,3S3  while  there  is  an  English  decision  to  the  con- 
trary."'*^^  So,  while  there  are  decisions  that  a  lease  for  a  period 
less  than  that  excepted  in  the  statute  is  within  the  statute  if  there 
is  a  provision  for  extension-'^^^''  beyond  that  period,^^'*^  there  is  at 
least  one  decision  that  in  such  case  the  statute  does  not  apply.^^^*^ 
In  accordance,  it  appears,  with  the  former  view,  are  decisions  that 
the  statute  cannot  be  avoided  by  naming  in  the  lease  two  terms, 
each  for  less  than  the  excepted  period,  one  to  follow  upon  the 
other.385 

There  is  a  decision  to  the  effect  that  though  the  term  named  in 
the  lease  was  merely  a  year,  and  consequently  was  within  the  ex- 
ception in  the  statute,  a  provision  that  the  lessee  should  have  the 
right,  after  the  end  of  the  term,  to  enter  and  reap  the  crop,  in- 
volved an  attempt  to  create  an  interest  in  land  extending  over  a 
year,  and  that  both  the  lease  and  such  special  provision  were 
void.38<5    It  might,  it  is  conceived,  be  questioned  whether  such  per- 

3S1  Evans  v.  Winona  Lumber  Co.,  384  Hand  v.  Hall,  2  Exch.  Div.  355. 

30  Minn.  515,  16  N.  W.  404.  384a  See  post,  §   218. 

382  Hand  v.  Osgood,  107  Mich.  55,  384b  Hand  v.  Osgood,  107  Mich.  55, 
64  N.  W.  867,  30  L.  R.  A.  379,  61  Am.  64  N.  W.  867.  30  L.  R.  A.  379,  61 
St.  Rep.  312  (Lease  for  year,  with  Am.  St.  Rep.  312;  Donovan  v.  Schoen- 
right  of  extension);  Donovan  v.  hoefen  Brew.  Co.,  92  Mo.  App.  341; 
Schoenhoefen  Brew.  Co.,  92  Mo.  Bateman  v.  Maddox,  86  Tex.  546,  26 
App.   341   (ditto);   Bateman  v.  Mad-  S.  W.  51. 

dox,  86  Tex.  546,  26  S.  W.  51  (ditto).  3S4c  Ward  v.  Hasbrouck,  169  N.  Y. 

See  post,  §§  218,  219.  407,  62  N.  E.  434. 

383  Schmitz  V.  Lauferty,  29  Ind.  nss  Carling  v.  Purcell,  19  N.  Y. 
400;  Williams  v.  Mershon,  57  N.  J.  Supp.  183;  Holzderber  v.  Forrestal, 
Law,    242,    30    Atl.    619     (semble) ;  13  Daly  (N.  Y.)   34. 

Rosen  v.  Rose,  13  Misc.  565,  34  N.  3ko  Carney  v.  Mosher,  97  Mich.  554, 

Y.    Supp.    467;    Hess    v.    Martin,    36  56  N.  W.  935. 

Misc.   541,  73  N.  Y.  Supp.  946.     But  In  Reeder  v.  Sayre,  70  N.  Y.  180, 

as  to  New  York,   see  Ward  v.  Has-  26  Am.  Rep.  567,  is  said  by  Folger, 

brouck,  169  N.  Y.  407,  62  N.  E.  434.  J.:     "It  is  admitted  by  counsel  argu- 
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mission  to  enter  for  a  limited  purpose  constitutes  an  interest  in 
land,  rather  than  a  mere  lieense.^^'^ 

The  decisions  are  to  the  effect  that  a  lease  from  year  to  year  is 
not  within  the  statute  and  is  valid  though  created  orally.^^^  This 
seems  to  accord  with  the  view  that  a  lease  is  not  within  the  stat- 
ute if  it  may  terminate  within  the  excepted  period,  though  it  msy 
possibly  continue  for  a  longer  time.  In  those  few  states  where 
the  statute  contains  no  exception  of  a  short  time  lease,  it  seems 
that  an  oral  lease  expressed  to  be  from  year  to  year  would  be 
within  the  statute. 

In  an  English  case  it  is  said  that  the  effect  of  the  statute  of 
frauds,  so  far  as  it  applies  to  parol  leases  not  exceeding  three  years 
from  the  making,  "is  this,  that  the  leases  are  valid,  and  that  what- 
ever remedy  can  be  had  upon  them,  in  their  character  of  leases, 
may  be  resorted  to ;  but  they  do  not  confer  the  right  to  sue  the 
lessee  for  damages  for  not  taking  possession,  "ss^  and  in  that  case 
it  was  decided,  in  apparent  conformity  with  a  previous  decision,^^" 
that  no  action  would  lie  against  the  lessee  under  such  a  lease  for 
not  taking  possession.^^^  In  view  of  the  fact  that  a  lessee  is  ordi- 
narily under  no  obligation  to  take  possession,  provided  he  pays 
the  stipulated  rent,^^^  it  is  difficult  to  understand  the  assertion 

endo,  in  Wigglesworth  v.   Dallison,  regarded   as   extending  the   tenancy 

1   Doug.    201,    that   when   the   usual  itself.     Beavan  v.  Delahay,  1  H.  Bl. 

crop    of    the    country    is    such    that  5;    Knight  v.   Benett,   3   Bing.    364; 

it  cannot  come  to  maturity  in   one  Griffiths  v.  Puleston,  13  Mees.  &  V/. 

year,  a  right  to  hold  over  after  the  358;  Boraston  v.  Green,  16  East,  81. 

end  of  the  term,  in  a  parol  demise,  sss  Browne,   Statute   of  Frauds,   § 

may  be  raised  by  implication.     B'.it  3.5;  Legg  v.  Strudwick.  2  Salk.  414; 

no   authority   is   cited;    nor   does   if  Birch   v.   Wright,    1    Term   R.    378; 

seem  consistent  with  a  statute  which  Swan  v.  Clark,  80  Ind.  57;  Wessells 

declares  that  no  estate  or  interest  in  v.  Rodifer,  30  Ky.  Law  Rep.  51,  97 

land,   save  a   lease   for  a   term   not  S.  W.  341;  Brown  v.  Kayser,  60  Wis. 

exceeding  one  year  shall  be  created  1,  18  N.  W.  523. 

by  parol."     The  admission  of  counsel  sso  Edge  v.  Strafford,  1  Cromp.  & 

referred  to  was,  more  correctly,  that  J.  391,  1  Tyrw.  295,  per  Bayley,  B. 

where  the  usual  crop  of  the  country  390  inman  v.  Stamp,  1    Starkie,  12; 

cannot  come  to  maturity  in  a  year,  Selwyn's  Nisi    Prius  (13th  Ed.)  859. 

a    custom    by    which    the    tenant   is  391  They  are  cited,  with  approval, 

allowed  to  hold  over  is  valid.  as  so  holding.    In  Union  Banking  Co. 

387  But   in   England   a  custom   al-  v.  Gittings,  45  Md.  181;    Childers  v. 

lowing  the  tenant  to  hold  over  for  Talbott.  4  N.  M.  168,  16  Pac.  275. 

the  purpose  of  gathering  the  crop  is  802  See  post,  §  122. 
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that  he  is  not  liable  in  damages  for  not  taking  possession  under 
an  oral  lease.  The  decision  is  stated  to  be  bused  on  the  fourth 
section  of  the  statute  of  frauds  and  the  idea  of  the  court  is  ap- 
parently that,  until  entry  by  tlie  lessee,  what  is  in  terms  a  lease  is 
a  mere  contract  for  a  lease,  and  is  consequently  a  contract  for  an 
interest  in  land  within  such  section.^^s  This  would  involve  an  ex- 
tension of  the  view,  hereafter  referred  to,  that  before  entry  the 
lessee  has  no  estate,^^*  and  is  evidently  not  in  accord  with  a  later 
decision  to  the  effect  that  before  entry  the  lessee  has  a  right  in  rem 
as  distinguished  from  a  mere  contractual  right.^^^  It  is  difficult, 
in  any  case,  it  would  seem,  to  infer  a  contract  by  a  lessee  to  take 
possession  from  his  mere  acceptance  of  a  lease,  and  it  has  been 
suggested  that  the  cases  referred  to  merely  decide  that  an  express 
agreement  by  a  lessee  to  take  actual  possession  is  within  the 
fourth  section.396 

e.  Sufficiency  of  writing.  Apart  from  the  question  of  the 
necessity  of  signing,  to  bo  considered  elsewhere,-"^^^  the  question  of 
the  sufficiency  of  the  writing  has  been  but  rarely  considered  judi- 
cially. That  the  writing  must  describe  the  premises  seems  clear, 
and  it  has  accordingly  been  decided  that  an  instrument  merely 
referring  to  the  premises  "as  I  described  them"  was  insufficient.^^® 
It  has  also  been  decided  that  a  letter  to  the  effect  that  if  the  ad- 
dressee would  move  on  the  writer's  farm  he  might  have  it  for  five 
years,  and  perhaps  longer,  was  insufficient  as  a  biase  for  years  as 
not  stating  the  terms  on  which  the  farm  was  to  be  leased.^^^ 

393  Such  a  construction  of  the  deci-  authority  for  the  view  that  no  action 

sions  referred  to  is  apparently  adopt-  would    lie    in    favor    of    the    lessee 

ed  in  the  subsequent  case  of  Bolton  against  the  lessor  to  obtain  posses- 

V.  Tomlin,  5  Adol.  &  E.  856.  sion  of  the  premises. 

304  See  post,  §  37.  30-  See  post,  §  27. 

305  Gillard  v.  Cheshire  Lines  Com-  39s  Jarboe  v.  Mulry,  49  N.  Y.  Super, 
mittee,  32  Wkly.  Rep.  943.     See  post,  Ct.  (17  Jones  &  S.)  525. 

note  679.  ^'-'^  Cunningham  v.  Roush,  157  Mo. 

396Birckhead    v.    Cummins,   33   N.  336,    57    S.    W.    769.     It    does    not 

J.    Law,   44,    whpre   it   was   decided  clearly  appear  what  is  meant  by  the 

that  an  action  would  lie,  in  the  case  statement  that  the  writing  did  not 

of  such  a  short-time  parol  lease,  for  state  the  "terms"  of  the  lease.     If  by 

the     rent     reserved,     although     the  that  is  meant  that  it  did  not  name 

lessee  had  not  taken  possession.     In  any  rent,  it  may  be  remarked  that 

Huffman  v.  Starks.  31  Ind.  474,  the  a  lease  is  perfectly  valid  though  no 

court   refused    to  follow  these   Eng-  rent    is    reserved.     The    writing    in 

lish    cases,    assuming    them    to    be  ciuestion    could    not    operate    as    a 
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f.  Right  to  assert  the  statute.  It  has  been  decided  that  the 
benefit  of  the  fourth  section  of  the  English  statute  of 
frauds,  as  affecting  only  the  remedy  on  the  contract, 
may  be  waived  by  the  party  "to  be  charged,"  and  that  a  third 
person  has  no  right  to  deny  that  the  contract  is  binding  upon  such 
party,  in  order  thereby  to  avoid  his  own  obligations  growing  out 
of  the  existence  of  the  contract.^o*'  The  courts  have  occasionally 
undertaken  to  apply  this  rule  to  the  case  of  a  "contract  of  lease," 
so-called,  with  the  result  of  holding  that,  if  the  lessor  himself  failed 
to  assert  the  invalidity  of  the  lease,  neither  the  transferee  of  the 
reversion,^^!  nor  a  prior  lessee,  whose  term  had  expired  but  who 
was  seeking  to  retain  possession,40  2  ^qj.  q-j^q  iq  whom  the  lessee  had 
mortgaged  the  crop,^^^  could  do  so.  On  the  other  hand  it  has 
been  asserted  that  a  statute  requiring  a  lease  to  be  in  writing,  hav- 
ing to  do  with  the  creation  of  riglits  in  rem,  should  be  available 
to  third  persons  as  well  as  to  the  parties  to  the  leasc^o^ 

So  far  as  the  decisions  first  referred  to  are  based  on  the  theory 
that  a  lease  is  a  contract,  and  that,  since  third  persons  cannot  as- 
sert the  invalidity  of  an  oral  contract  as  being  within  the  statute 
of  frauds,  they  cannot  assert  the  invalidity  of  an  oral  lease,  they 
are,  it  is  submitted,  erroneous.  The  grantee  of  land  can  always, 
it  is  conceived,  assert  that  a  previous  conveyance  in  fee  simple  by 
his  grantor  to  another  person  was  invalid  as  against  him  because 
not  in  writing,  and  he  should,  it  is  conceived,  have  the  same  right 
as  regards  a  previous  conveyance  for  years.  The  transferee  of 
the  lessor  has  property  rights  in  the  land,  and  has  a  right  to  show 
the  invalidity  of  any  asserted  incumbrance  thereon.     Whether, 

lease  for  a  term  of  years  because  it  took  pOiSsession  was  held  to  be  pre- 
named  no  certain  term,  and  also,  it  eluded  from  asserting  the  invalidity 
would  seem,  because  it  was  evidently  of  the  lease  as  against  one  claiming 
of  a  merely  tentative  character,  a  under  a  mortgage  on  the  crops  made 
mere  offer  in  fact,  not  intended  as  a  by  the  lessee  before  he  took  posses- 
lease,  sion. 

400  Browne,  Stat,  of  Frauds,  §  135.  404  Emery  v.  Boston  Terminal  Co., 

401  Shakespeare  V.  Alba,  76  Ala.  351.  178  Mass.  172,  59  N.  E.  763,  86  Am. 
402Boyce  v.  Graham,   91   Ind.  420.  St.    Rep.    473,    per    Holmes,    C.    J. 

Contra,   Best  v.   Davis,   44   111.  App.  That  a   subsequent  lessee,  as   being 

624.  in   privity   with   the  lessor,  can   as- 

403  Grisham  v.  Lutric,  76  Miss.  444,  sert  the  invalidity  of  a  pi  lor  lease 

24  So.  169,  where  one  claiming  under  to  another  because  within  the  stat- 

a    mortgage    on    crops    made    by    a  -"tp,  see  Best  v.   Davis,  44  111.  App. 

lessee   of  the  land  after  the  latter  624. 
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however,  a  person  other  than  the  lessor,  if  not  in  the  position  of  a 
subsequent  transferee  of  the  lessor,  should  be  allowed  to  question 
the  validity  of  the  lease  because  not  in  writing,  as  required  by  the 
statute,  Avould  seem  to  be  doubtful.  Though  the  lessee  cannot 
claim  any  rights  under  the  terms  of  the  lease  itself,  he  is,  it  is 
conceived,  even  before  taking  possession,  at  least  a  lessee  at 
■^yj^  405  and  as  such  has  a  right  to  the  possession  as  against  any 
person  other  than  the  lessor  or  one  claiming  under  him.  On  this 
view  the  decision  above  referred  to,  that  a  tenant  wrongfully  hold- 
ing over  could  not,  as  against  one  claiming  under  a  subsequent 
oral  lease  made  by  the  same  landlord,  assert  the  invalidity  of  the 
lease,  was  rightly  decided.  Though  the  lessee  was  not  entitled 
to  possession  as  a  lessee  for  years  under  the  lease,  he  Avas  so  en- 
titled as  a  lessee  at  will,  the  mere  making  of  the  lease  being  equiv- 
alent to  a  grant  of  permission  to  take  possession.^"^ 

It  has  been  decided  that  the  fact  that  the  lease  under  which  the 
plaintiff  claims  is  within  the  statute  of  frauds  is  available  as  a  de- 
fense only  if  specially  pleaded,^"''  unless  this  fact  appears  upon  the 
face  of  the  complaint.-^^^  This  is  the  rule  generally  recognized 
in  the  case  of  an  action  on  a  contract  within  the  fourth  section 
of  the  English  statute  and  the  local  equivalents  thereof  in  the  dif- 
ferent states,^"^  but  it  seems  questionable  whether  such  a  rule 

405  See  ante,  §  13  a  (3).  no  action  shall  be  brought  on  a  "con- 

406  The  decision  referred  to  in  tract  for  the  lease  of  real  estate  if 
note  403,  supra  (Grisham  v.  Lutric,  not  in  writing,"  but  the  same  view 
76  Miss.  444,  24  So.  163),  would  not  would  presumably  be  taken  when 
harmonize  with  this  theory,  it  be-  t^e  statute  in  terms  invalidates  an 
ing  apparently  based  on  the  view  oral  lease;  the  purpose  of  the  intro- 
that  a  lessee  named  in  an  oral  lease  Auction  of  the  evidence  being  to 
within  the  statute  does  not  become  show  what  rent  could  have  been 
a  lessee  at  will  till  he  takes  pos-  obtained  rather  than  that  such  rent 
session.  ^^^  actually  agreed  upon. 

The  fact  that  a  lease  is  oral  does  *07  Shakespeare   v.    Alba,    76    Ala. 

not,  it  has  been  decided,  render  it  351;   Geneva  Mineral  Springs  Co.  v. 

inadmissible,   in  favor  of  the  lessor  Coursey,  45  App.  Div.  268,  61  N.  Y. 

as  against  a  building  contractor,  to  Supp.   98. 

show  the  amount  of  rents  lost  by  the  *'>«  Carling    v.    Purcell,    19    N.    Y. 

latter's  failure  to  complete  the  build-  Supp.  183;   Robb  v.  San  Antonio  St. 

ing.     Burruss  v.  Hines,  94  Va.  413,  R.  Co.,  82  Tex.  392,  18  S.  W.  707.  24 

26    S.    E.    875.     The    decision    is    in  L.   R.    A.    183. 

terms  based  on  the  language  of  the  *oo  Browne,  Stat,  of  Frauds,  c.  20. 

statute,  which  provides  merely  that  This    chapter,    it    will    be    noticed. 
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should  be  applied  in  a  possessory  action  in  which  either  the  plain- 
tiff or  defendant  claims  under  an  unwritten  lease.  The  case  would 
seem  to  be  similar  to  that  of  any  other  action  of  ejectment  in 
which  either  party  is  allowed  to  show  defects  in  his  opponent's 
title  under  general  allegations. 

g.  Effect  of  noncompliance  with  the  statute — (1)  Resulting 
tenancy  at  will  or  periodic  tenancy.  The  first  section  of  the  Eng- 
lish statute  of  frauds  provides  that  leases  or  interests  created 
otherwise  than  in  accordance  with  its  requirements  shall  "have 
the  force  and  effect  of  leases  or  estates  at  will  only."  In  several 
states  in  this  country,  likewise,  it  is  provided  in  effect  that  an  oral 
lease  within  the  prohibition  of  the  statute  shall  create  a  tenancy  at 
will.^^**  As  has  been  previously  shown,  a  tenancy  at  will  ordinar- 
ily becomes,  by  the  payment  of  a  periodic  rent,  a  periodic  ten- 
ancy,*^ ^  and  this  doctrine  has  been  applied,  in  jurisdictions  in 
which  there  is  such  a  provision  as  to  the  eft'ect  of  a  parol  lease,  to 
a  tenancy  at  will  resulting  from  the  making  of  such  a  lease.^^^  Jq 
Maine  and  Massachusetts,  however,  it  is  considered  that,  in  view 
of  the  provision  of  the  statute  that  an  oral  lease  shall  create  a 
tenancy  at  will  only,  taken  in  connection  with  the  absence  of  any 
exception  in  favor  of  short  time  leases,  the  tenancy  at  will  cannot 
be  converted  into  a  tenancy  from  year  to  year  or  other  periodic 

is  in  "Part  IV."  of  the  work,  which  c.  137,  §  12;  Pennsylvania  Act  March 

begins     at     chapter     8    and     treats  21,  1772;    South  Carolina  Civ.  Code 

of  "Contracts"  as  distinguished  from  1902,   §    2650;    Vermont   St.   1894,    § 

"The  Creation  and  Transfer  of  Es-  2218.     In  the  District  of  Columbia  it 

tates  in  Land,"  which  is  covered  by  Is  provided  (Code  1901,  §  1116)  that 

Part  I   (chapters  1-5).    The  subject  such  a  lease  shall  create  a  "tenancy 

of  "leases"  is  treated  exclusively  in  at  sufferance." 
Part  I.,  and  consequently  the  chap-        4ii  See  ante,  §  14  b  (2)    (a), 
ters  in  the  latter  part  of  the  work        412  Dumn  v.Rothermel,112  Pa.  272, 

are  evidently  not  intended  to  apply  3    Atl.    800;    Walter   v.   Transue,   17 

thereto.     In  citing  the  book,  courts  Pa.  Super.  Ct.  94;  Hellams  v.  Patton, 

frequently  lose  sight  of  the  division  44  s.  C.  454,  22  S.  E.  608;  Matthews 

into  parts.  v.  Hipp,  66  S.  C.  162,  44  S.  E.  577; 

410  Kirby's  Dig.  St.  Arkansas,  1904,  Barlow    v.    Wainwright,    22    Vt.    88, 

§  3664;    Georgia  Code  1895,  §  3117;  53  Am.  Dec.  79;  Amsden  v.  Atwood, 

Maine    Rev.    St.    1903,    c.    75    §    13;  68  Vt.  322,  35  Atl.  311;   Sartwell  v. 

Massachusetts    Rev.    Laws    1902,    c.  Sowles,  72  Vt.  270,  48  Atl.  11,  82  Am. 

127,   §   3;   Missouri  Rev.  St.  1899,  §  St.  Rep.  943. 
3414;  2Jev}  Hampshire  Pub.  St.  1901, 

L.  and  Ten.  16. 
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tenancy.-"  3  And  in  another  state  a  statute,''^^  abolishing  tenan- 
cies from  year  to  year  except  when  created  by  express  written 
contract,  would  seem  to  render  it  impossible  to  regard  as  such  a 
tenant  one  in  possession  under  an  invalid  oral  lease.^^*^ 

If  one  has,  by  entering  under  a  void  oral  lease  and  the  payment 
of  rent,  become  a  tenant  from  year  to  year,  he  will,  it  seems  evi- 
dent, so  long  as  he  continues  his  holding,  in  the  absence  of  a  new 
lease,  continue  to  hold  as  a  tenant  from  year  to  year,  in  the  same 
way  as  if  he  had  entered  by  permission  without  any  lease  for  a 
specified  term,  and  the  fact  that  the  time  named  in  the  void  lease 
has  expired  could  not  change  the  terms  of  his  holding.^^'' 

There  are  occasional  suggestions  to  the  effect  that  one  entering 
under  a  verbal  lease,  even  though  he  pays  a  yearly  rent,  will  be- 
come a  tenant  from  year  to  year  only  after  he  has  had  possession 
for  a  year.^^^     This  view,  it  is  submitted,  is  not  justified  on  prin- 


ts Ellis  V.  Paige,  18  Mass.  (1 
Pick.)  43;  Davis  v.  Thompson,  13 
Me.  209;  Withers  v.  Larrabee,  48 
Me.   570. 

In  Georgia,  also,  this  seems  to 
be  the  case.  Nicholes  v.  Swift,  118 
Ga.  922,  45  S.  E.  708,  98  Am.  St. 
Rep.  145;  "Western  Union  Tel.  Co.  v. 
Fain,  52  Ga.  18;  Hayes  v.  City  of 
Atlanta,  1  Ga.  App.  25,  57  S.  E.  1087. 

See,  also,  Goodwin  v.  Clover,  91 
Minn.  438,  98  N.  W.  322,  where  it 
Is  said  that  the  lessee,  having  en- 
tered, was  a  tenant  at  will,  and  no 
statement  is  made  as  to  what  rent 
he  paid,  or  whether  he  paid  any 
rent. 

"i-*  Ball.  Ann.  Codes  &  St.  Wash.  § 
4568. 

■»i5  Though  the  section  above  re- 
ferred to  abolishes  tenancies  from 
year  to  year  when  not  created  in  ex- 
press terms,  the  next  section  (4569) 
somewhat  Inconsistently  provides 
that  when  premises  are  rented  for  an 
indefinite  time,  at  a  monthly  or  other 
periodic  rent,  a  fpnancy  from  month 
to  month,  or  "from  period  to  period 
on    which    rent    is    payable,"    shall 


arise.  In  Dorman  v.  Plowman,  41 
Wash.  477,  83  Pac.  322,  it  was  held 
that  the  entry  and  payment  of  a 
yearly  rent  under  a  lease  invalid 
under  the  statute  of  frauds  created 
a  tenancy  "terminable  by  either 
party  at  the  end  of  any  year,"  this 
ignoring  completely,  it  would  seem, 
the  provision  abolishing  tenancies 
from  year  to  year.  In  the  previous 
case  of  Richards  v.  Redelsheimer, 
36  Wash.  325,  78  Pac.  934,  It  was 
said  that  if  an  oral  lease  is  good 
at  all,  it  must  come  under  §  4569  and 
be  construed  as  a  lease  from  month 
to   month. 

•no  Baltimore  &  O.  R.  Co.  v.  West, 
57  Ohio  St.  161,  49  N.  E.  344.  The 
court  there  speaks  of  the  tenant, 
who  thus  retains  possession  after 
the  period  named  in  the  void  lease 
has  elapsed,  as  "holding  over  the 
term."  It  is,  it  is  submitted,  not  a 
case  of  holding  over  the  term,  be- 
cause there  was  no  term.  He  merely 
continues  as  tenant  from  year  to 
year. 

"7  Talamo  v.  Spitzmiller,  120  N. 
Y.  37,  23  N.  E.  980,  8  L.  R.  A.  221, 
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eiple  or  authority.  However  short  his  possession  may  have  been, 
provided  the  parties  have  by  the  payment  and  acceptance  of  an 
installment  of  annual  rent,  or  otherwise,  shown  an  intention  that 
the  holding  shall  be  from  year  to  year,  it  will  assume  that  charac- 
ter. 

In  many  of  the  states  there  is  no  provision  that  a  lease  within 
the  statute  shall  be  effective  to  create  only  a  tenancy  at  will,  but 
the  statute  in  terms  makes  the  lease  invalid  or  unenforcible.  The 
omission  of  any  specific  reference  to  a  tenancy  at  will  cannot,  how- 
ever, affect  the  principle  that  one  entering  under  the  invalid  lease 
is  primarily  a  tenant  at  will  as  having  possession  by  permission 
of  the  owner.^18  The  fact  that  the  lease  is  void  in  so  far  as  it  at- 
tempts to  create  a  term  cannot  affect  its  operation  as  showing  a 
permission  to  the  lessee  to  enter,  and  having  so  entered  by  per- 
mission, and  thus  become  tenant  at  will,  the  tenant's  payment  of  a 
periodic  rent  should,  in  accordance  with  the  general  rule,  be  re- 
garded as  evidence  of  an  intention  to  create  a  periodic  tenancy. 
This  accords  with  the  decisions  as  to  one  entering  under  a  lease 
invalid  for  some  reason  other  than  noncompliance  with  the  statute 
of  frauds,  such  person  being  regarded  as  in  the  first  place  a  ten- 
ant at  will,^^^  becoming  a  periodic  tenant  on  payment  of  a  periodic 
rent.*20  There  are  a  number  of  cases  which  assert  this  view,  more 
or  less  clearly,  in  connection  with  leases  within  the  statute  of 
frauds,  regarding  the  question  whether  the  tenancy  at  will  be- 
comes a  periodic  tenancy  as  depending  on  the  payment  of  a  pe- 

17  Am.  St.  Rep.  609;  Allen  v.  Bart-  tenant,  what  is  he?     He  is  in  posses- 

lett,  20  W.  Va.  46,  quoted  in  Arbenz  sion,     and    his    possession    is    not 

V.  Exley,  Watkins  &  Co.,  52  W.  Va.  wrongful,      being      by      permission. 

476,  44  S.  E.  149,  61  L.  R.  A.  857;  One    in    possession    by    permission 

Baltimore   &  0.  R.  Co.  v.  West,   57  must  be  a  tenant. 

Ohio  St.  161,  49  N.  E.  344   (semble).  In  Kofoid  v.  Lincoln  Implement  & 

See,    also,    Amsden    v.    Blaisdell,    60  Transfer  Co.   (Neb.)   114  N.  W.  937, 

Vt.   386,   15   Atl.   332.  one   entering  under  a   lease   within 

418  See    ante,    §  13    a     (3).     This  the  statute  was  regarded  as  having 

seems  to  be  lost  sight  of  in  Rich-  no    right    of    possession    as    against 

ards  V.  Redelsheimer,  36  Wash.  325,  the  lessor. 

78  Pac.  934,  it  being  assume!  that  if  4io  See    cases    cited    ante,    §    14    b 

one    enters   under   a   void    lease   he  (2)    (a). 

can  be  a  tenant  only  by   reason   of  420  Tiernan  v.  Johnson.  7  Mo.  43 ; 

some    express    statutory    provision.  Farley  v.  McKeegan,  48  Neb.  237,  67 

If  one  entering  under  an  oral  lease  N.   W.    161;    Kernochan   v.   Wilkens, 

is  not  a  tenant  at  will  or  a  periodic  3  App.  Div.  596,  38  N.  Y.  Supp.  236. 
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riodic  rent,  and  the  question  as  to  what  is  the  character  of  the 
periodic  tenancy,  whether  a  tenancy  from  year  to  year  or  from 
month  to  month,  for  instance,  as  depending  on  whether  the  rent  is 
paid  with  reference  to  a  period  of  a  year  or  a  month.-^^i     Xn  some 


«2i  In  Johnson  v.  Albertson,  51 
Minn.  333,  53  N.  W.  642,  it  is  said 
that  in  the  statement  that  the  ten- 
ant at  will  becomes  a  tenant 
from  year  to  year  by  "payment  of 
rent,"  "payment,"  must  mean  pay- 
ment with  reference  to  a  yearly  hold- 
ing, and  whether  the  payment  is 
such  should  be  determined  without 
reference  to  the  void  lease.  The 
opinion  proceeds:  "When  urban 
property  is  involved,  occupancy  and 
monthly  payments  as  for  each 
month's  rent  are  insufficient,  standing 
alone,  to  indicate  an  intention  to 
create  a  yearly  tenancy.  They  indi- 
cate merely  an  intention  to  create 
a  tenancy  from  month  to  mopth." 

In  Talamo  v.  Spitzmiller,  120  N. 
Y.  37,  23  N.  E.  980,  8  L.  R.  A.  221, 
17  Am.  St.  Rep.  609,  it  is  said  that 
"the  mere  fact  that  a  person  goes 
into  possession  under  a  lease  void 
because  for  a  longer  term  than  one 
year  does  not  create  a  yearly  ten- 
ancy. *  *  *  While  it  is  not  re- 
quired that  a  new  contract  be 
made  in  express  terms,  there  must 
be  something  from  which  it  may  be 
inferred.  Something  which  tends  to 
show  that  is  within  the  intention  of 
the  parties.  The  payment  and  re- 
ceipt of  an  installment  or  aliquot 
part  of  the  annual  rent  is  evidence 
of  such  understanding,  and  goes  in 
support  of  a  yearly  tenancy;  and 
without  explanation  to  the  contrary, 
it  is  controlling  evidence  for  that 
purpose."  And  so  in  Reeder  v. 
Sayre,  70  N.  Y.  180,  26  Am.  Rep.  567, 
and  Laughran  v.  Smith,  75  N.  Y.  205, 
the  tenancy   from   year   to    year   is 


regarded  as  based  on  both  the  entry 
and  the  payment  of  the  annual  rent 
reserved.  And  in  Greaton  v.  Smith, 
1  Ualy  (N.  Y.)  380,  it  is  stated  that 
payment  of  rent  with  reference  to 
a  yearly  holding  is  necessary  to 
change  the  tenancy  at  will  so  created 
into  a  tenancy  from  year  to  year. 

In  Lockwood  v.  Lockwood,  22 
Conn.  425,  the  tenant  was  regarded 
as  tenant  from  year  to  year  by 
reason  of  his  payment  of  yearly 
rent. 

In  a  number  of  cases  it  Is  de- 
cided that  payment  of  a  monthly 
rent  by  the  tenant  holding  under 
the  void  lease  will  show  a  tenancy 
from  month  to  month.  Warner  v. 
Hale,  65  111.  395;  Creighton  v.  San- 
ders, 89  111.  543;  Brownell  v.  Welch, 
91  111.  523;  Donohue  v.  Chicago 
Bank  Note  Co.,  37  111.  App.  552; 
Lehman  v.  Nolting,  56  Mo.  App.  549; 
Butts  V.  Fox,  96  Mo.  App.  437,  70 
S.  W.  515;  Prindle  v.  Anderson,  19 
Wend.  (N.  Y.)  391;  Anderson  v. 
Prindle,  23  Wend.  (N.  Y.)  616;  Peo- 
ple v.  Darling,  47  N.  Y.  666;  Geiger 
V.  Braun,  6  Daly  (N.  Y.)  506;  Law- 
rence V.  Hasbrouck,  21  Misc.  39,  46 
N.  Y.  Supp.  8G8.  Utah  Loan  &  Trust 
Co.  V.  Garbutt,  6  Utah,  342,  23  Pac. 
758.  In  a  quite  recent  case  in  Illi- 
nois, indeed  (Marr  v.  Ray,  15  111. 
340,  37  N.  E.  1029,  26  L.  R.  A.  799). 
it  is  said  that  possession  and  pay- 
ment of  rent  creates  a  tenancy  frcm 
month  to  month,  without  any  sn.g- 
gestion  being  made  that  a  tenancy 
from  year  to  year  would  be  created 
if  the  rent  were  a  yearly  rent.  In 
this  case  the  rent  was  paid  monthly. 
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cases,  however,  it  is  apparently  considered  that  a  tenancy  from 
year  to  year  arises  in  the  particular  case  without  reference  to 
whether  any  rent  is  paid,'*  22.  423  ^nd  in  a  number  it  is  decided  that 
the  lessee's  entry  and  payment  of  rent  creates  a  tenancy  from 
year  to  year,  without  any  suggestion  that  his  payment  of  rent,  if 
not  with  reference  to  a  yearly  period,  would  create  a  periodic  ten- 
ancy of  a  different  sort,  from  quarter  to  quarter  or  month  to 
month  for  instance.^^^ 

The  question  whether  the  reservation  of  a  periodic  rent  in  con- 
nection with  the  invalid  lease  will,  apart  from  payment  thereof, 
be  regarded  as  evidence  that  the  lessee  taking  possession  is  a  pe- 
riodic tenant,  is  a  matter  which  has  seldom  been  the  subject  of  dis- 
cussion. The  answer  to  the  question  would  seem  to  depend  on  the 
consideration  whether,  though  the  lease,  regarded  as  a  conveyance, 
is  invalid  under  the  statute,  the  attempted  reservation  of  rent  or 


as  in  the  previous  cases  in  that 
state,  cited  alDove. 

422,  423  Larkin  v.  Avery,  23  Conn. 
304;  Strong  v.  Crosby,  21  Conn'. 
398;  Morehead  v.  Watkyns,  44  Ky. 
(5  B.  Mon.)  228;  Ohio  &  M.  R.  Co. 
V.  Trapp,  4  Ind.  App.  69,  30  N.  E. 
812;  Nash  v.  Berkmeir,  83  Ind.  53G; 
Brant  v.  Vincent,  100  Mich.  426,  59 
N.  W.  169;  Cunningham  v.  Roush, 
157  Mo.  336,  57  S.  W.  769;  Davies  v. 
Baldwin,  66  Mo.  App.  577;  Drake  v. 
Newton,  23  N.  J.  Law  (3  Zab.)  Ill; 
People  V.  Rickert,  8  Cow.  (N.  Y.) 
226;  Lounsbery  v.  Snyder,  31  N.  Y. 
514;  Taggard  v.  Roosevelt,  2  E.  D. 
Smith  (N.  Y.)  lOO,  8  How.  Pr.  141; 
Clark  v.  Smith,  25  Pa.  137;  Ridgeley 
v.  Stillwell,  28  Mo.  400;  Scully  v. 
Murray,  34  Mo.  420,  86  Am.  D?c.  116; 
Harnett  v.  Korscherak,  110  N.  Y. 
Supp.  986;  Duke  v.  Harper.  14 
Tenn.  (6  Yerg.)  280,  27  Am.  Dec. 
462;  Rogers  v.  Wheaton,  88  Tenn. 
665,  13  S.  W.  689.  See,  also,  post, 
notes  427.  428. 

Occupancy  under  a  mere  cropping 
agreement,  invalid  as  not  to  be  per- 


formed within  a  year,  does  not 
create  a  tenancy  from  year  to  year. 
Unglish  V.  Marvin,  128  N.  Y.  380,  2g 
N.   E.   634. 

424  Schneider  v.  Lord,  62  Mich. 
141,  28  N.  "W.  773;  Huntington  v. 
Parkhurst,  87  Mich.  38,  49  N.  W.  597, 
24  Am.  St.  Rep.  146;  Goodfellow  v. 
Noble,  25  Mo.  60;  Ridgely  v.  Still- 
well,  25  Mo.  570;  Scully  v.  Murray, 
34  Mo.  420,  86  Am.  Dec.  116;  Nichols 
V.  Hicklin,  127  Mo.  App.  672,  106 
S.  W.  1109;  Blumenthal  v.  Blooming- 
dale,  100  N.  Y.  558,  3  N.  E.  292;  Cou- 
dert  V.  Cohn,  118  N.  Y.  309,  23  N. 
E.  298,  7  L.  R.  A.  69,  16  Am.  St.  Rep. 
761;  Humphrey  Hardware  Co.  v. 
Herrick,  5  Neb.  Unoff.  524,  99  N. 
W.  233;  Williams  v.  Ackerman, 
8  Or.  405;  Rosenblatt  v.  Perkins, 
18  Or.  156,  22  Pac.  598;  Garrett  v. 
Clark,  5  Or.  464;  Walter  v.  Transue, 
22  Pa.  Super.  Ct.  617;  McDowell  v. 
Simpson,  3  Watts  (Pa.)  129,  27 
Am.  Dec.  338  (if  holding  and  pay- 
ing rent  for  a  year) ;  Koplitz  v.  Gns- 
tavus,  48  Wis.  48,  3  N.  W.  754  (sem- 
ble). 
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covenant  for  the  payment  thereof  can  be  rejjarded  as  effective  for 
the  purpose  of  bringing  the  case  witliin  the  rule,  before  consider- 
ed,'* ^^  that  a  letting  for  no  named  period,  a  "general"  letting, 
creates  prima  facie  a  periodic  tenancy  if  a  periodic  rent  is  re- 
served. The  view  that  the  stipulation  as  to  rent  is  effective  for 
this  purpose  is  inferentially  supported  by  the  cases  hereafter 
cited,'*^^  to  the  effect  that,  if  the  lessee  enters  under  the  invalid 
lease,  he  becomes  liable  for  the  stipulated  rent.  If  the  stipulation 
as  to  rent  is  eft'ective  for  the  purpose  of  imposing  liability  on 
the  lessee,  it  would  seem  also  to  be  effective  for  the  purpose  of  fix- 
ing the  character  of  the  holding.  There  is  a  Canadian  decision 
which  is  explicit  to  the  effect  that  the  provision  for  a  periodic  rent 
does  make  the  lessee  who  enters  a  periodic  tenant,  although  he 
does  not  pay  the  rent,-*^^  and  there  are  a  few  cases  in  this  country 
which  indicate  with  more  or  less  clearness  a  similar  view.^^s     Qr- 


425  See  ante,  §  14  b  (2)    (b). 

426  See  post,  §  25  g  (4). 

427  Gibboney  v.  Gibboney,  36  U.  C. 
Q.  B.  23G,  referring  to  several  Eng- 
lish text  book  statements  In  support 
of  this  view. 

428  Steketee  v.  Pratt,  122  Mich.  80, 
80  N.  W.  989;  Mcintosh  v.  Hodges, 
110  Mich.  319,  68  N.  W.  158,  70  N. 
W.  550;  Barrett  v.  Cox,  112  Mich. 
220.  70  N.  W.  446;  Coan  v.  Mole,  39 
Mich.  454;  Morrill  v.  Mackman,  24 
Mich.  279,  9  Am.  Rep.  124;  Packard 
V.  Cleveland,  C,  C.  &  St.  L.  R.  Co.. 
46  111.  App.  244;  Stover  v.  Cadwal- 
lader,  2  Penny.  (Pa.)  117;  Williams 
V.  Deriar,  31  Mo.  13;  Julian  v.  Ber- 
ardini,  49  Misc.  119,  96  N.  Y.  Supp. 
1064;  Mades  v.  Howaldt,  46  Wash. 
450,  90  Pac.  588;  Hebberd  v.  Mayo, 
97  N.  Y.  Supp.  396;  Griswold  v.  City 
of  Branford,  80  Conn.  453,  6«  Atl.  987. 
Tress  v.  Savage,  4  El.  &  Bl.  36,  con- 
tains dicta  that  such  would  be  the 
case  if  a  lease  were  not  sealed  as 
required  by  statute.  There,  how- 
ever, there  were  payments  of  rent. 

In    Watkins    v.    Balch,    41    Wash. 


310,  83  Pac.  321,  3  L.  R.  A.  (N.  S.) 
852,  it  is  said  that  since  the  local 
statute  provides  that  on  a  lease  for 
an  indefinite  time,  with  a  reserva- 
tion of  a  periodic  rent,  a  periodic 
tenancy  shall  arise,  such  is  the  effect 
of  an  oral  lease,  within  the  statute, 
reserving   a  periodic   rent. 

In  Steketee  v.  Pratt,  122  Mich.  80, 
80  N.  W.  989,  it  is  said  that  when 
there  is  no  reservation  of  an  annual 
rent,  or  rent  payable  at  any  stated 
intervals,  a  tenancy  from  year  to 
year  is  not  created  by  the  verbal 
lease,  but  a  tenancy  at  will;  but 
that  when  there  is  a  reservation 
of  an  annual  rent^  there  is  a  ten- 
ancy from  year  to  year,  or  at  least 
for  a  year  (in  no  other  jurisdiction 
does  it  appear  to  have  been  sug- 
gested that  the  payment  of  an  an- 
nual rent  might  create  a  tenancy  for 
the  term  of  one  year).  This  seems 
to  overrule  Brant  v.  Vincent,  100 
Mich.  426,  59  N.  W.  169,  where  a 
tenancy  from  year  to  year  was  held 
to  exist  although  the  whole  rent  was 
paid  in  advance.     In  Coan  v.  Mole, 
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dinarily  the  courts,  in  passing  upon  the  status  and  liability  of  a 
lessee  entering  under  a  lease  within  the  statute,  make  reference 
exclusively  to  the  periodic  rent  which  may  have  been  paid  by  him, 
ignoring  the  fact  that,  as  is  usually  the  case,  there  was  a  reserva- 
tion of  a  periodic  rent."*^^ 

If  there  is  neither  the  reservation  nor  the  payment  of  a  periodic 
rent,  but  a  gross  sum  is  paid  in  lieu  of  rent,  the  lessee  entering 
would  on  principle,  it  seems,  become,  not  a  periodic  tenant,  but  a 


39  Mich.  454,  and  Schneider  v.  Lord, 
62  Mich.  141,  28  N.  W.  773,  it  seems 
to  be  held  that  the  fact  that  the  rent 
paid  is  a  monthly  rent  does  not 
prevent  the  holding  being  from  year 
to  year.  In  Mcintosh  v.  Hodges,  110 
Mich.  319,  68  N.  W.  158,  70  N.  W. 
550,  where  the  rent  reserved  on  a 
void  lease  was  a  certain  gross  sum 
to  be  paid  in  monthly  installments 
of  a  certain  amount  for  the  first  nine 
months,  and  of  another  amount  per 
month  for  the  balance  of  the  term, 
and  the  lessee  took  possession  and 
paid  the  agreed  amounts  for  twelve 
months,  it  was  held  that,  since  an 
annual  rent  was  not  reserved,  a  ten- 
ancy from  year  to  year  was  not 
created,  but  a  tenancy  at  will, 
though  not  a  "strict"  tenancy  at 
will.  In  Barrett  v.  Cox,  112  Mich. 
220,  70  N.  W.  446,  it  is  held  that  if 
the  oral  lease  was  for  an  indefinite 
period,  as  for  the  life  of  the  lessee, 
and  there  is  no  reservation  of  a 
periodic  rent,  the  lessee  taking  pos- 
session becomes  a  tenant  at  will, 
while  "if  it  is  for  a  term  of  years, 
thus  evidencing  an  intent  of  an 
annual  renting,  it  is  to  be  held  good 
as  a  lease  from  year  to  year."  In 
Barium  v.  Berger,  125  Mich.  504,  84 
N.  W.  1070,  it  seems  to  be  cousid- 
erded  that  the  tenant  under  an  oral 
lease  is  a  tenant  from  year  to  year 
though  he  pays  a  monthly  rent,  but 
it  is  there  decided  that  if  he  holds 


over  after  the  term  named  in  the 
lease,  paying  a  monthly  rent,  he  then 
becomes  a  tenant  from  month  to 
month.  In  Teft  v.  Hinchman,  76 
Mich.  672,  43  N.  W.  680,  it  was 
apparently  considered  that  the  lessee 
taking  possession  under  an  invalid 
lease,  and  remaining  in  possession 
for  more  than  a  year,  was,  during 
the  second  year,  a  tenant  for  a  term 
of  one  year,  running  from  the  end 
of  the  first  year. 

429  See  Talamo  v.  Spitzmiller,  120 
N.  Y.  37,  23  N.  E.  980,  8  L.  R.  A. 
221,  17  Am.  St.  Rep.  607;  Jennings 
V.  McComb,  112  Pa.  518,  4  Atl.  812; 
Lehman  v.  Nolting,  56  Mo.  App.  549; 
Johnson  v.  Albertson,  51  Minn.  333, 
53  N.  W.  642;  Matthews  v.  Hipp,  66 
S.  C.  162,  44  S.  E.  577;  Utah  Opti- 
cal Co.  v.  Keith,  18  Utah,  464,  56 
Pac.  155;  Arbenz  v.  Exley,  Wat- 
kins  &  Co.,  52  W.  Va.  476,  44  S. 
E.  149,  61  L.  R.  A.  957;  and  cases 
cited  ante,   note  421. 

In  Clayton  v.  Blakey,  8  Term 
R.  3,  it  is  said  by  Kenyon,  C.  J.: 
"The  meaning  of  the  statute  was 
that  such  an  agreement  should  not 
operate  as  a  term;  but  what  was 
then  considered  as  a  tenancy  at  will 
has  since  been  properly  construed 
to  enure  as  a  tenancy  from  year  to 
year."  In  the  notes  to  this  case,  in 
2  Smith's  Leading  Cases  (8th  Ed.) 
106,  it  is  said  that  "though  there  is 
no  express  mention  of  rent  having 
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tenant  at  will.'*^^  But  as  before  stated,  there  are  cases  which  ap- 
pear to  regard  one  entering  under  such  a  lease  as  necessarily  a 
tenant  from  year  to  year,  without  reference  to  the  reservation  or 
payment  of  a  periodic  rent.'*-'^ 

In  Indiana  it  is  expressly  provided  that  tenancy  at  will  shall 
be  created  only  by  express  contract,  and  that  all  general  tenancies 
shall  be  deemed  tenancies  from  year  to  year/^s  and  there  a  holding 
under  an  oral  lease  within  the  prohibition  of  the  statute  will  create 
a  tenancy  from  year  to  year  without  reference,  it  seems,  to  the 
payment  of  rent."*-^^  In  ]\Iissouri  it  is  expressly  provided  that  an 
oral  lease  of  land  in  a  town  or  city  shall  create  a  tenancy  from 
month  to  month.'^^s 

The  view  that  one  entering  and  paying  rent  becomes  a  periodic 
tenant  necessarily  means  that  he  can  relieve  himself  from  liability 
for  rent  only  at  the  end  of  one  of  the  periods,  and  then  only  by 
giving  the  common-law  or  statutory  notice  necessary  to  terminate 
such  a  tenancy.*^^ 


been  paid,  yet,  as  the  tenant  had 
been  in  possession  for  three  years, 
and  that,  under  a  rent  (for  the 
action  was  for  double  rent),  it  is 
more  than  probable  that  some  pay- 
ment of  rent  had  taken  place  during 
that  period,"  and  "it  has  not,  it  is 
believed,  ever  been  held  that  a  parol 
demise  for  more  than  three  years,  at 
a  fixed  rent,  even  when  coupled 
with  the  lessee's  entry  under  it,  will, 
before  payment  or  acknowledgment 
in  account  of  any  part  of  the  rent 
reserved,  have  the  effect  of  rendering 
him  tenant  from  year  to  year." 

431  A  tenancy  at  will  was  held  to 
exist  in  Mcintosh  v.  Hodges,  110 
Mich.  319,  68  N.  W.  158,  70  N.  W. 
550;  Packard  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.,  46  111.  App.  244;  Siov^T 
V.  Cadwallader,  2  Penny.  (Pa.)  117. 
These  cases  are  in  terms  based  upon 
the  fact  that  no  periodic  rent  was 
reserved.  It  would  rather  seem  that 
they  should  be  based  on  the  ground 
that    no    periodic    rent    was    either 


reserved  or  paid.  Though  the  In- 
valid lease  reserves  no  periodic  rent, 
if  the  lessee  enters  and  actually  pays 
such  a  rent,  he  becomes,  no  doubt, 
a  periodic  tenant.  The  same  re- 
mark may  be  made  in  reference  to 
"Williams  v.  Deriar,  31  Mo.  13,  where 
it  is  decided  that  a  lessee  entering 
under  an  invalid  lease  which  does 
not  reserve  any  rent  is  not  a  ten- 
ant  from   year    to  year. 

432  See  ante,  note  423. 

433  See  ante,  §  14  b  (2)    (c). 

•34  Railsback  v.  Walke,  81  Ind. 
409;  Nash  v.  Berkmeir,  83  Ind.  536; 
Michigan  City  v.  Leeds,  24  Ind. 
App.  271,  55  N.  E.  799. 

435  See  ante,  §  14  c  (2). 

48«  Lockwood  T.  Lockwood,  22 
Conn.  425;  Brownell  v.  "Welch,  91  111. 
523;  Arbenz  v.  Exley,  "Watkins  &  Co., 
52  "W.  Va.  476,  44  S.  E.  149,  61  L. 
R.  A.  957.  See  ante,  §  14  a,  and 
post,  §  196  c. 

In  Thomas  v.  Nelson,  69  N.  Y. 
118,  it  is  said  that  'it  Is  difficult  ta 
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Since  one  entering  under  an  oral  lease,  invalid  under  the  stat- 
ute of  frauds,  enters  by  permission  and  becomes  at  least  a  tenant 
at  will,  he  is  not  liable  as  a  trespasser,^^?  and  the  profits  of  the 
land  properly  belong  to  him.^^s  He  has  the  rights  of  a  tenant,^^^ 
and  the  lessor  has,  as  against  him,  the  rights  of  a  landlord.^^o 

(2)  Effect  of  stipulations  as  to  terms  of  holding.  It  was  said 
in  an  English  case,  frequently  referred  to,4-«i  that  "though  the 
agreement  be  void  by  the  statute  of  frauds  as  to  the  duration  of 
the  lease,  it  must  regulate  the  terms  on  which  the  tenancy  sub- 
sists in  other  respects,  as  to  the  rent,  the  time  of  the  year  when  the 
tenant  is  to  quit,  etc.,"  and  it  was  there  decided  that  the  lease 
controlled  in  this  latter  regard  the  time  for  quitting.  There  seems 
to  be  no  other  English  case  in  which  a  similar  assertion  is  made 


perceive  how  such  a  contract,  de- 
clared to  be  void  by  the  statute,  can 
be  held  to  be  valid  for  a  single 
hour,  or  upon  what  principle  a  ten- 
ant, entering  under  a  void  lease, 
could  be  compelled,  by  virtue  of 
the  lease,  to  pay  for  a  longer  period 
than  he  actually  occupierl."  The 
question  does  not  appear  to  have 
been  directly  presented  so  far  as 
can  be  determined  from  the  rather 
obscure  report.  In  Prial  v.  Entwis- 
tle,  10  Daly  (N.  Y.)  398  on  the 
strength  of  the  above  case,  it  was 
decided  that  one  who  entered  and 
paid  part  of  the  annual  rent  was 
not  liable  for  rent  after  he  left  the 
premises.  Distinguishing  Reeder  v. 
Sayre,  70  N.  Y.  181,  26  Am.  Rep. 
567,  and  Laughran  v.  Smith,  75  N.  Y. 
205,  apparently  on  the  ground  that 
in  those  cases  the  occupation  and 
payment  of  rent  extended  over  two 
years  or  more,  a  distinction  which  is 
supported  by  no  other  authority. 
The  view  asserted  in  the  two  NeW 
York  cases  first  cited  is  founded,  it 
is  conceived,  on  the  mistaken  theory 
that  the  tenant's  liability  is  by  reas- 
on of  the  terms  of  the  oral  lease. 
He  would  properly,  it  is  submitted. 


be  liable  for  rent  until  the  tenancy 
is  terminated  by  notice,  even  though 
no  term  was  specified,  for  the  reason 
that   lip   is   a  periodic   tenant. 

437  Roberts  v.  Tennell,  19  Ky.  (3  T. 
B.  Mon.)   247. 

438  Goodwin  v.  Clover,  91  Minn. 
438,  98  N.  W.  322,  103  Am.  St.  Rep. 
517;  Coe  v.  Griggs,  76  Mo.  619.  In 
the  latter  case  it  Is  said  that  one 
who  enters  under  a  verbal  lease  and 
raises  a  crop  which  he  harvests  is 
entitled  to  the  crop.  But  that  would 
be  so  even  if  he  were  a  trespasser. 
The  actual  decision  was  that  ono 
who  took  a  verbal  lease  of  a  quarry 
was  entitled  to  the  stone  which  he 
took  out,  and  that  consequently  he 
was  justified  in  charging  the  lessor 
as  a  thief  if  he  took  away  such  stone 
without  the  lessee's  consent. 

439  See  Goodwin  v.  Clover,  91  Minn. 
438,  98  N.  W.  322,  103  Am.  St.  Rep. 
517. 

440  In  Martin  v.  Blanchett,  77  Ala, 
288,  it  is  held  that  the  landlord  is 
entitled  to  attachment  for  advances 
made  to  one  so  entering,  as  being 
a  tenant. 

441  Doe  d.  Rigge  v.  Bell,  5  Term  R. 
472,  per  Kenyon,  C.  J. 
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as  regards  an  oral  lease  within  the  statute  of  frauds,^  ^-  but  a  like 
doetrint'  has  been  applied  in  England  when  the  lease  was  void  as 
beini^'  an  iusuflicient  execution  of  a  power,*-*^  when  it  failed  to 
comply  with  a  statute  requiring  a  seal,  which  statute  provided  thai 
an  unsealed  lease  should  be  "void,"^'*'*  and  also  when  there  was 
no  attempt  to  create  a  term,  but  one  having  a  contract  for  a  lease 
for  years  entered  by  the  owner's  consent  pending  the  execution 
of  the  lease.-*^^  The  application  of  the  doctrine  in  these  various 
eases  shows  that  its  applicability  is  not,  in  the  case  of  a  lease  with- 
in the  statute  of  frauds,  in  any  way  dependent,  as  has  been  sug- 
gested,'*^^  upon  the  provision  of  the  statute  that  the  lease  shall 
have  the  effect  of  creating  an  estate  at  will.  The  view  thus  as- 
serted in  England  to  the  elTect  that,  if  the  lessee  enters  by  reason 
of  the  invalid  lease,  the  terms  of  the  tenancy  are  regulated  by  the 
language  of  the  lease,  has  been  not  infrequently  reiterated  in  this 
country .4^^  It  has  moreover  been  decided  that  the  time  in  any 
year  for  the  termination  of  the  tenancy  from  year  to  year  created 
by  entry  and  the  payment  of  annual  rent  was  fixed  by  the  original 
time  of  entry,  and  not  with  reference  to  the  time  at  which  the  term 
named  Avould  come  to  an  end.*^^     Furthermore,  on  the  analogy  of 


442  In  Berrey  v.  Llndley,  3  Man. 
&  G.  49*5,  it  is  said  by  Maule,  J., 
that  "if  a  party  enter  under  an  in- 
valid agreement,  or  under  an  agree- 
ment not  amounting  to  a  demise,  he 
may  still  hold  subject  to  the  terms 
of  that  agreement,  so  far  as  they 
are  not  at  variance  with  the  species 
of  tenancy  which  the  law,  under  the 
circumstances,  creates." 

443  Beale  v.  Sanders,  3  Bing.  N.  C. 
850. 

444  Lee  V.  Smith,  9  Exch.  662; 
Tress  v.  Savage,  4  El.  &  Bl.  36. 

445  See  post,  §  65. 

446  Browne,  St.  of  Frauds,  §  39. 

44T  Cody  V.  Quarterman,  12  Ga. 
386;  Marr  v.  Ray,  151  111.  340.  37  N. 
E.  1029,  26  L.  R.  A.  799;  Nash  v. 
Berkmeir,  83  Ind.  536;  Ohio  &  M.  R. 
Co.  V.  Trapp,  4  Ind.  App.  69,  30  N.  E. 
812;  Huntington  v.  Parkhurst,  87 
Mich.  38.  49  N.  W.  597,  24  Am.  St. 


Rep.  146;  Kernochan  v.  "Wilkens,  3 
App.  Div.  596,  38  N.  Y.  Supp.  236; 
Reeder  v.  Sayre.  70  N.  Y.  ISO,  26  Am. 
Rep.  567;  Schuyler  v.  Leggett,  2  Cow. 
(N.  Y.)  663;  People  v.  Rickert,  8 
Cow.  (N.  Y.)  226;  People  v.  Evans, 
8  N.  D.  211,  77  N.  W.  93;  Snyder  v. 
Harding,  38  Wash.  666,  80  Pac.  789. 

448  Coudert  v.  Cohn,  118  N.  Y.  309, 
7  L.  R.  A.  69,  16  Am.  St.  Rep.  761. 
23  N.  E.  298,  citing  Berrey  v.  Lind- 
ley,  3  Man.  &  G.  498;  Doe  d.  Rob- 
inson V.  Dobell,  1  Q.  B.  806,  which 
tend  to  support  it,  though  the  first 
was  the  case  of  a  holding  under  an 
agreement  to  make  a  lease,  and  the 
latter  was  the  case  of  a  tenant  hold- 
ing over  his  term.  Doe  d.  Rlgge 
V.  Bell,  5  Term  R.  471,  seems  op- 
posed thereto.  In  the  latter  case  a 
farm  was  leased  orally  for  seven 
years,  the  lessee  to  enter  on  the 
land  on  Lady  day  (March  25th)  and 
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English  decisions  that  if  one  enters  under  an  executory  agreement 
for  a  lease  for  a  term,^'*^  or  under  an  unsealed  k'ase,^^^  the  hold- 
ing will  terminate  even  without  notice  at  the  end  of  the  term 
named,  it  has  been  decided  in  this  country  that  if  one  enters  under 
a  lease  invalid  by  reason  of  the  statute  of  frauds  the  tenancy  will, 
if  not  previou^y  terminated  by  notice,  come  to  an  end  on  the  ex- 
piration of  the  term  named  without  any  notice.^^^  A  different 
view  has,  however,  been  asserted  in  one  case  upon  the  ground  that 
to  give  such  effect  to  an  attempt  to  create  a  term  without  writing 
is  directly  contrary  to  the  statutory  requirement  of  a  writing  for 
this  purpose,'*^2  ^nd  on  principle,  it  seems,  this  latter  view  is  de- 
cidedly the  more  satisfactory. 

There  are  a  number  of  cases  to  the  effect  that  if  the  lessee  takes 
possession,  the  terms  of  the  invalid  letting  as  to  the  rent  to  be  paid 
may  be  considered  in  determining  the  extent  of  his  liability  for 
use  and  occupation,  and  there  are  others  to  the  effect  that  he  is 
liable  for  "rent"  at  the  rate  named  by  the  lease.^^^  it  has  been 
decided  in  England  that  one  entering  under  a  lease  void  as  an  in- 
sufficient execution  of  a  power,454  or  under  an  agreement  for  a 
lease,  ^^^  is  bound  by  a  provision  therein  that  he  should  repair,  but 
in  at  least  one  case  in  this  country  a  lessee  entering  under  a  lease 
invalid  because  oral  was  held  not  to  be  bound  by  such  stipula- 
tion.456 

into  the  house  on  May  25th,  and  was  App.  437,  70  S.  W.  515;  Ray  v.  Black- 
to  quit  at  Candlemas  (February  2d),  man,  120  Mo.  App.  497,  97  S.  W.  212; 
and  it   was  held  that,   the  landlord  Magee     v.     Gilmour,     17     Ont.     620, 
could    terminate    the    tenancy,    the  to  this  effect.     The  question  is  left 
lessee     having     entered     and     paid  undecided  in  Reeder  v.  Sayre,  70  N. 
rent,    at    Candlemas    only,    and    not  Y.  180.  26  Am.  Rep.  567. 
at  Lady  day.     If  the  lease  was  for  -tss  Johnson  v.  Albertson,  51  Minn, 
seven  years  from  Lady  Day,  a  provi-  333.  53  N.  W.  642;  Goodwin  v.  Clover, 
sion  that  the  lessee  should  quit  at  91  Minn.  438,  98  N.  W.  322,  103  Am. 
Candlemas  would  seem  to  he  ineffec-  St.  Rep.  517. 
tive.     Presumably  the  lease  was  for  tss  See  post,  §   25  g   (4). 
seven  years  less  the  interval  between  *&•*  Beale  v.  Sanders,  3  Bing.  N.  C. 
Candlemas  and  Lady  day.  850. 

449Berrey    v.    Lindley,    3    Man.    &  4.5.5  Richardson  v.  Gifford,  1  Adol.  & 

G.   498;    Doe   d.  Tilt  v.    Stratton,   4  E.  52. 

Bing.  446.  ■*"'''  O'Leary    v.     Delaney,     63     Me. 

450  Tress  v.  Savage,  4  El.  &  Bl.  36.  584,    where    it    was    held    that    an 

451  See  Hollis  v.  Pool,  44  Mass.  (3  agreement  by  the  lessor,  upon  mak- 
Metc.)    350;    Butts    v.    Fox,    96    Mo.  ing  an  oral  lease  within  the  statute 
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It  is  difficult  to  ascertain  from  the  decisions  the  theory  upon 
which  the  courts  have  acted  in  thus  giving  effect  to  the  terms  of 
the  lease,  while  at  the  same  time  regarding  the  lease  as  invalid. 
So  far  as  concerns  the  executory  stipulations  of  the  parties,  enter- 
ed into  by  them  at  the  time  of  the  attempted  conveyance  of  a  term, 
it  would  seem  that  the  question  of  their  effectiveness  is  simply  a 
question  whether,  the  conveyance  being  void,  stipulations  entered 
into  with  reference  to  the  interest  sought  to  be  conveyed  can  be 
regarded  as  in  force.    There  are  decisions  that  covenants  entered 
into  by  a  lessee  are  not  binding  if  no  leasehold  interest  is  created 
by  reason  of  the  lessor's   failure  to   execute   the   instrument   of 
lease,^^''^  and  there  is  a  strong  analogy  between  the  two  cases.  On 
the  other  hand  it  may  be  claimed  that  the  statute  of  frauds,  inval- 
iditing  a  lease  if  not  in  writing,  means  by  this  merely  a  convey- 
ance by  way  of  lease,  and  has  no  reference  to  the  executory  stipu- 
lations (contracts)  which  the  parties  may  choose  to  enter  into  in 
connection  with  such  conveyance,  and  that,  therefore,  they  should 
be  bound  to  carry  them  out  so  far  as  is  possible.    On  this  theory, 
hoAvever,  the  liabilities  of  the  parties  by  reason  of  their  executory 
stipulations  would  be  independent  of  the  lessee's  entry  on  the 
land,  and  the  lessee  could,  for  instance,  not  avoid  liability  on  his 
contract  to  pay  rent  or  to  make  repairs  by  refusing  to  enter.     But 
the  cases  appear  to  regard  his  entry  as  necessary  for  the  purpose 
of  imposing  on  him  any  liability  whatsoever.     It  seems,  further- 
more, that  a  distinction  mig]it  occasionally  exist  between  the  case 
of  possession  under  a  written  lease,  invalid  for  some  cause,  and 
that  of  possession  under  an  oral  lease,  as  regards  the  binding  ef- 
fect of  stipulations  to  be  performed  by  one  or  the  other  of  the 
parties,  since  such  a  stipulation  might,  in  the  latter  case,  be  invalid 
under  the  fourth  section  of  the  English  statute,  or  the  local  equiv- 

of   frauds,   to    repair   the    premises,  land  could  not  sue  on  the  promise 

could   not  be   enforced,   thou!?;h   the  to    pay    for    fixtures    and    Improve- 

lessee    had   entered   and    paid    rent,  ments,  since  the  agreement  to  take 

The  decision  is  based  on  McMullon  v.  a  lease  was  invalid  within  the  stat- 

Riley.  7?  Mass.  (6  Gray)  500,  where,  ute.     Citing    Vaughan    v.    Hancock, 

however,    no    possession    was   taken  3  C.  B.  760,  which  is  exactly  in  point 

by  the  intended  leF^see,   and   it  was  to  this  effect,  it  beinq;  paid  that  the 

apparently  merely   decided   that   an  agreement    was    invalid    under    the 

oral  agreement  to  accept  a  lease  and  fourth    section    of    the    statute    of 

to  pay  for  fixtures  or  improvements  fraud'^;. 

was   entire,   and   the   owner   of   the  *^^  See  post,  §  53  a. 
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alent  thereof,  as  an  oral  agreement  concerning  an  interest  in  land, 
or  as  one  not  to  be  performed  within  a  year,  without  reference  to 
the  validity,  under  the  first  section,  of  the  lease  as  a  conveyance^^^ 
No  such  distinction  seems,  however,  to  have  been  suggested,  and 
the  standard  English  text-books  state  broadly  that  if  the  lessee 
enters  and  pays  rent  under  a  "void"  lease,  he  is  bound  by  the  stip- 
ulations thereof  so  far  as  applicable  to  the  class  of  tenancy  thus 
created^^^  So  far  as  concerns  the  language  of  the  invalid  lease 
with  reference  to  the  length  of  the  term,  it  is  impossible  to  see  on 
what  theory,  the  lease  itself  being  invalid  as  a  conveyance,  it  can 
be  considered  for  the  purpose  of  fixing  the  period  of  the  tenancy. 
The  limitation  of  the  term  is  an  integral  part  of  the  conveyance. 

(3)  Lease  not  valid  for  part  of  term.  In  the  absence  of  a  stat- 
utory provision  to  the  contrary,  an  oral  lease  within  the  statute 
of  frauds  is  not  to  be  regarded  as  invalid  only  for  the  excess  over 
the  period  for  which  an  oral  lease  is  valid.  For  instance,  an  oral 
lease  for  ten  years  is  not  valid  for  one  year  because  the  statute  al- 
lows an  oral  lease  for  one  year.^^*^  There  are,  however,  occasional 
judicial  assertions  to  the  contrary .^^^  And  in  two  states  there 
are  statutory  provisions  expressly  validating  the  lease  for  the  pe- 
riod of  one  year.4^2 

458  See  post,  §  53  b,  at  notes  56-59.  Nickolls  v.  Barnes,  39  Neb.  103,  57 

450  See    Woodfall,    Landl.    &    Ten.  N.  W.  990,  this  holding  is  in  terms 

(16th  Ed.)    136;    Fawcett,  Landl.   &  approved,    but    the    opinion    subse- 

Ten.    (3d  Ed.)    94.  quently  says  that  the  lessee  becomes 

460  Thomas  v.  Nelson,  69  N.  Y.  118;  a  tenant  by  the  year  in  such  case. 
Laughran  v.  Smith,  75  N.  Y.  205;  los  In  Arkansas  (Kirby's  Dig.  St. 
Wilder  v.  Stace,  61  Hun,  233,  15  N.  1904,  §  3664)  it  is  provided  that 
Y.  Supp.  870;  Williams  v.  Mershon,  parol  leases  "shall  have  the  force 
57  N.  J.  Law,  242,  30  Atl.  619.  This  and  effect  of  leases  or  estates  at  will 
is  in  effect  conceded  by  the  numer-  only,  and  shall  not,  either  in  law  or 
ous  cases  regarding  as  invalid  a  equity,  be  deemed  or  taken  to  have 
lease  for  longer  than  the  excepted  any  other  or  greater  effect  or  force 
period.  If  such  a  lease  were  valid  than  as  leases  not  exceeding  the 
in  part,  it  would  be  so  stated.  term    of    one    year."     In    Brockway 

461  Smith  v.  Hornback,  14  Ky.  (4  v.  Thomas,  36  Ark.  518,  it  is  said, 
Litt.)  232,  14  Am.  Dec.  122;  Shep-  after  referring  to  "the  obvious  ob- 
herd  v.  Cummings,  41  Tenn.  (1  scurity"  of  this  section,  that  "under 
Cold.)  354.  In  Friedhoff  v.  Smith,  its  provisions,  and  in  accordance 
13  Neb.  5,  12  N.  W.  820,  it  is  decided  with  its  intent,  a  parol  lease  of  three 
that  if  the  lessee  enters  and  pays  years  may  have  such  vitality  as  to 
rent,  the  lease  is  good  for  one  year,  support  agreements  with  regard  to 
the  time  excepted  in  the  statute.     In  the     subject-matter,     and,     for     the 
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(4)  Lessee's  liability  for  rent  or  for  use  and  occupation.  If 
the  lessee  enters  under  a  lease  within  the  statute,  he  becomes  liable 
for  the  value  of  his  use  and  occupation.  That  an  action  for  use 
and  occupation  \vill  lie  in  sucli  a  case  has  frequently  been  de- 
cided,*^^  and  the  recovery  in  sucli  action  will,  it  is  said,  be  meas- 
ured by  the  amount  of  rent  ay:reed  on,  if  there  was  any  agreement 
in  this  regard.**^^     Occasionally  it  has  been  asserted  that  the  les- 


purposes  of  justice,  be  enforced  for 
one  year,  although  made  for  a  longer 
time.  *  *  *  If  it  were  true  that 
the  improvements  were  made  under 
such  a  contract,  as  some  of  th,e  evi- 
dence tended  to  show,  the  lease 
should  have  force  during  one  year 
at  least,  if  necessary  to  protect  the 
tenant  in  his  expenditures." 

In  South  Carolina,  Civ.  Code  1902, 
§  2416,  provides  that  "no  parol  lease 
shall  give  a  tenant  a  right  of  pos- 
session for  a  longer  term  than 
twelve  months  from  the  time  of 
entering  on  the  premises;  and  all 
such  leases  shall  be  understood  to 
be  for  one  year,  unless  it  be  stipu- 
lated to  be  for  a  shorter  term." 
Section  2650  is  substantially  the  same 
as  the  first  and  second  sections  of 
the  English  statute,  except  that  one 
year  is  substituted  for  the  three 
years  of  such  second  section.  It  is 
there  held  that  a  parol  lease  for  over 
twelve  months  gives  a  tenant  a  right 
of  possession  for  a  term  of  twelve 
months  from  the  time  of  his  entry 
on  the  premises,  and  that  after  such 
twelve  months  it  has  the  effect  of  an 
estate  at  will  only,  while  if  the  land- 
lord refuses  to  allow  the  tenant  to 
enter,  the  former  is  not  liable  even 
though  the  lease  is  for  less  than 
twelve  months.  See  Hillhouse  v. 
Jennings.  60  S.  C.  .392,  38  S.  E.  596; 
Matthews  v.  Hipp.  66  S.  C.  162,  44  S. 
E.  577;  Davis  v.  Pollock,  36  S.  C. 
544,  15  S.  E.  718. 

463  Parker's    Adm'r    v.    Hollis,    50 


Ala.  411;  Smith  v.  Pritchett,  98 
Ala.  649,  13  So.  569;  King  v.  Wood- 
ruff, 23  Conn.  56,  60  Am.  Dec.  625; 
Walker  v.  Shackelford,  49  Ark.  503, 
5  S.  W.  887,  4  Am.  St.  Rep.  61; 
Ragsdale  v.  Lander,  80  Ky.  61;  Jen- 
nings V.  McComb,  112  Pa.  518,  4  Atl. 
812;  Sutton  v.  Graham,  80  Miss.  636, 
31  So.  909  (semble);  Robb  v.  San 
Antonio  St.  R.  Co.,  82  Tex.  392,  18 
S.  W.  707;  Scott  v.  Hawsman,  2  Mc- 
Lean, 180,  Fed.  Cas.  No.  12,  532: 
De  Medina  v.  Poison,  Holt  N.  P.  47; 
Van  Arsdale  v.  Buck,  82  App.  Div. 
383,  81  N.  Y.  Supp.  1017;  Mcintosh 
V.  Hodges,  110  Mich.  319,  68  N.  W. 
158.  70  N.  W.  550. 

In  Greton  v.  Smith,  33  N.  Y.  245, 
after  the  lessee  had  entered  under 
the  verbal  lease,  the  lessor  threatened 
to  expel  the  lessee  and  offered  the 
premises  to  others,  and  the  lessee 
then  left,  the  lessor  resuming  control 
and  leasing  to  a  third  person,  and 
it  was  held  that  In  view  of  the  les- 
sor's "disclaimer  of  the  agreement, 
and  his  interference  with  the  pos- 
session of  the  lessee."  he  could  not 
hold  the  lessee  liable  for  use  and 
occ\ipation  "under  the  rule,  which, 
at  the  election  of  the  landlord,  gives 
effect  to  a  parol  lease,  void  by  the 
statute  of  frauds,  by  Implying  a 
tenancy  from  year  to  year."  This 
perhaps  means  that  the  tenant  was 
evicted,  and  that  consequently  there 
was  no  further  liability  on  his  part. 

404  King  V.  Woodruff.  23  Conn.  56, 
60  Am.  Dec.  625;  Roberts  v.  Tennell, 
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see  so  entering  can  be  held  liable  only  in  use  and  occupation,48K 
but  it  seems  that  the  fact  that  the  lessee  after  entering  pays  the 
rent  at  the  rate  named,  and  that  such  payment  is  accepted,  is  evi- 
dence of  an  actual  demise  at  such  rent,  and  that  the  rent  may  be 
recovered  in  an  action  of  debt  or  special  assumpsit  as  well  as  in 
an  action  for  use  and  occupation.  In  support  of  this  view  are 
the  decisions  to  the  effect  that  a  distress  may  be  levied  for  the 
sum  named  in  the  lease,466  since  distress  is  permitted  only  where 
there  is  a  certain  rent  reserved.^^T  j^  ^  number  of  cases  the  liabil- 
ity of  the  person  entering  under  an  oral  lease  within  the  statute 
is  spoken  of  as  a  liability  for  "rent"  measurable  by  the  terms  of 
the  oral  letting,  without  any  suggestion  that  there  is  a  liability  in 
use  and  occupation  only.^es     The  lessee  is  evidently  not  liable  in 


19  Ky.  (3  T.  B.  Mon.)  247;  Jennings 
V.  McCorab,  112  Pa.  518,  4  Atl.  812; 
De  Medina  v.  Poison,  Holt  N.  P.  47; 
Marr  v.  Ray,  151  111.  340,  37  N.  E. 
1029,  26  L.  R.  A.  799;  and  authorities 
cited  post,  note  4G8.  Contra,  Rags- 
dale  V.  Lander,  80  Ky.  61   (semble). 

In  Bain  v.  McDonald,  111  Ala.  269, 

20  So.  77,  it  is  said  that  the  agree- 
ment is  admissible  as  evidence  as  to 
the  amount  of  the  recovery,  and  that 
the  recovery  cannot  exceed  the  sum 
promised  to  be  paid,  but  that  if  this 
sum  exceeds  the  reasonable  value  of 
the  use  and  occupation  there  can  be 
no  recovery  of  the  excess,  as  other- 
wise the  void  agreement  would  be 
given  effect. 

465  Warner  v.  Hale,  65  111.  395; 
Chicago  Attachment  Co.  v.  Davis 
Sewing  Mach.  Co.,  142  111.  171,  31  N. 
E.  438,  15  L.  R.  A.  754;  Marr  v. 
Ray,  151  111.  340,  36  N.  E.  1029,  26  L. 
R.  A.  799;  Bain  v.  McDonald,  111 
Ala.  269,  20  So.  77    (semble). 

466  Marr  v.  Ray,  151  111.  340,  36  N. 
E.  1029,  26  L.  R.  A.  799;  Roberts  v. 
Tennell,  19  Ky.  (3  T.  B.  Mon.)  247; 
Edwards  v.  Clemens,  24  Wend.  (N. 
Y.)  480.  In  Schuyler  v.  Leggett,  2 
Cow.   (N.  Y.)   660,  a  distress  for  the 


rent  reserved  by  the  invalid  lease 
was  upheld,  though,  so  far  as  ap- 
pears, there  had  been  no  payment  of 
rent. 

467  See  post,  chapter  XXXII. 

468  Crawford  v.  Jones,  54  Ala.  459; 
Smith  V.  Pritchett,  98  Ala.  649,  13 
So.  569;  Cody  v.  Quarterman,  12  Ga. 
386;  Nash  v.  Berkmeir,  83  Ind.  536; 
Goodwin  v.  Clover,  91  Minn.  438,  98 
N.  W.  322,  103  Am.  St.  Rep.  517; 
Ohio  &  M.  R.  Co.  V.  Trapp,  4  Ind. 
App.  69,  30  N.  E.  812;  Reeder  v. 
Sayre,  70  N.  Y.  180,  26  Am.  Rep.  567; 
Kernochan  v.  Wilkens,  3  App.  Div. 
596,  38  N.  Y.  Supp.  236;  Schuyler  v. 
Leggett,  2  Cow.  (N.  Y.)  660;  Evans 
V.  Winona  Lumber  Co.,  30  Minn.  515, 
16  N.  W.  404;  Steele  v.  Anheuser- 
Busch  Brew.  Co.,  57  Minn.  18,  58  N. 
W.  685;  Currier  v.  Barker,  68  Mass. 
(2  Gray)  226;  Inhabitants  of  East- 
ham  V.  Anderson,  119  Mass.  526; 
Toan  V.  Pline,  60  Mich.  385,  27  N.  W. 
557;  Barlow  v.  Wainwright,  22  Vt. 
88,  53  Am.  Dec.  79;  Arbenz  v. 
Exley,  Watkins  &  Co.,  52  W.  Va. 
476,  44  S.  E.  149,  61  L.  R.  A.  957; 
Norris  v.  Morrill,  40  N.  H.  395. 

If  the  lessee  occupies  for  the  full 
term  of  the  lease,  he  cannot  defend 
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use  and  occupation  if  he  does  not  enter  on  the  premises.*"® 

There  is  an  En^'lish  decision  suggesting  a  possibility  that  if  the 
lessee  enters  and  occupies,  he  may  be  held  liable  for  the  whole  of 
the  term  named  on  the  occasion  of  the  invalid  letting,  though  he 
retains  possession  for  part  only  of  that  term.'*^° 

In  several  cases  it  is  said  that  the  lia])ility  of  the  lessee  who  takes 
possession  claiming  under  a  lease  within  the  statute  is  measured 
by  the  terms  of  the  lease  as  regards  the  time  of  payment  of  rent 
as  well  as  its  amount.*'^^ 

There  are  occasional  decisions  to  the  effect  that  if  the  lessee  en- 
ters under  the  invalid  letting,  one  who  guaranteed  the  payment 
of  the  rent  may  be  held  liable  upon  his  guaranty .^'^^     Ji  jg  not  en- 


an  action  on  notes  given  for  rent 
on  the  ground  that  the  lease  was 
within  the  statute.  Gibson  v.  Wil- 
coxen,  16  Ind.  333;  Lagerfelt  v.  Mc- 
Kie,  100  Ala.  430,  14  So.  281. 

<co  Mathews  v.  Carlton,  189  Mass. 
285,  75  N.  E.  637. 

47oSmallwood  v.  Sheppards  [1895] 
2  Q.  B.  627.  In  that  case  there  was 
an  agreement  that  A  should  have 
the  exclusive  possession  of  B's  land 
on  three  certain  holidays  during  the 
year,  for  which  A  was  to  pay  a 
"lump"  sum,  and  it  was  held  that,  A 
having  entered  on  the  land  on  one 
of  these  days  and  paid  one-third  of 
this  sum,  he  was  liable  for  the  bal- 
ance, though  he  refused  to  occupy  on 
the  other  two  days  (per  Wright  and 
Kennedy.  J.  J.).  The  court  seems  to 
have  regarded  the  "agreement"  as 
one  for  an  Interest  in  land  within 
the  fourth  section  of  the  statute,  but. 
it  is  submitted,  an  agreement  that 
one  should  have  the  exclusive  pos- 
session of  land  is  a  lease,  and  con- 
sequently, if  for  less  than  three 
ye?.rs,  is  valid  under  the  second  sec- 
tion, and  does  not  fall  within  the 
fourth  section  as  being  an  agree- 
ment.    Ante,  §  25  a. 

4T1  Currier  v.  Barker,  68  Mass.   (2 


Gray)  220;  Reeder  v.  Say  re,  70  N.  Y. 
180,  26  Am.  Rep.  567;  Barlow  v. 
Wainwright,  22  Vt.  88,  53  Am.  Dec. 
79.  In  Norris  v.  Morrill,  40  N.  H. 
395,  it  was  held  that  the  oral  lease 
was  admissible  to  show  the  time 
for  payment  of  rent,  although  it 
named  no  time  in  this  regard,  it 
being  left  to  the  jury  to  find,  "from 
an  express  agreement  as  to  the 
length  of  the  term,  an  implied  agree- 
ment as  to  the  time  of  payment." 

472  In  Duffee  v.  Mansfield,  141  Pa. 
507,  21  Atl.  675,  the  guarantor  was 
held  liable,  the  court  merely  saying 
"we  need  not  discuss  the  legal  effect 
of  the  omission  of  the  lessor  to  sign 
the  paper.  It  has  no  bearing  upon 
the  case.  The  lessee  entered  under 
the  lease.  So  long  as  he  remains 
in   po.ssession   the  surety   is   liable." 

In  Lehman  v.  Noltlng,  56  Mo.  App. 
549,  the  liability  of  the  guarantor  Is 
in  terms  based  on  the  fact  that  the 
lessee  entered  and  made  some  pay- 
ments In  accordance  with  the  reser- 
vation, the  court  saying  that  the 
guarantor,  being  assumed  to  know 
the  law,  must  have  contracted  "un- 
der the  assumption  that  the  lessee 
would  enter  the  premises  and  pay 
rent  as  provided  by  the  lease.    And 


§25 


NECESSITY  OF  WRITING. 


257 


tirely  clear  how,  the  lease  being  invalid,  the  rent  reserved  thereby 
can  be  regarded  as  existing  for  the  purpose  of  the  guaranty.  The 
rent  which  may  become  due  by  reason  of  the  lessee's  entry  is  not 
that  reserved,  even  though  the  amount  thereof  be  the  same.'*^^ 

(5)  Part  performance.  The  equitable  doctrine  that  a  contract 
which  is  not  evidenced  as  required  by  the  statute  of  frauds  may 
be  enforced  if  one  party  has  done  certain  acts  in  part  performance 
or  upon  the  faith  of  the  contract  has  been  freely  applied  in  this 
country  to  cases  not  in  writing  as  required  by  the  statute.  In 
two  states  only,  it  appears,  has  this  doctrine  of  part  performance 
been  regarded  as  inapplicable  to  the  case  of  an  oral  lease.'*'^  In 
spite,  however,  of  the  frequency  with  which  the  view  that  this  doc- 
trine is  applicable  in  the  case  of  a  verbal  lease  within  the  statute 
has  been  asserted  by  the  courts,  its  soundness  may  be  questioned, 
it  is  submitted,  it  having  its  origin  in  the  mistaken  idea  that  a  lease 
is  primarily  a  contract  rather  than  a  conveyance. 


knowing  that  such  action  on  the  part 
of  the  lessee  made  of  him  a  tenant 
from  month  to  month,  he  guaranteed 
the  faithful  payment  of  such  rent 
under  such  tenancy."  But,  it  would 
seem,  he  did  not  guarantee  the  rent, 
a  contract  to  pay  which  might  be 
inferred  from  the  possible  entry  and 
payment  of  rent  by  the  lessee,  but 
an  entirely  different  rent,  that  re- 
served on  the  attempted  making  of 
a  lease  for  a  term  of  years,  which 
reservation   was   void. 

4T3  Keller  v.  Fisher,  7  Ind.  718, 
appears  to  be  opposed  to  the  view 
that  the  guarantor  is  liable. 

474  In  Iowa  the  doctrine  of  part 
performance  is  held  not  to  apply  to 
the  case  of  a  lease  for  the  reason 
that  the  local  statute  of  frauds  con- 
tains a  provision  that  the  statute 
shall  not  apply  to  a  contract  for  the 
purchase  or  sale  of  land  when  part 
of  the  purchase  money  has  been  paid 
or  possession  taken,  and  that  this 
provision  as  to  part  performance  in 
the  case  of   a  sale  of  land  by  im- 


plication excludes  the  application  of 
the  doctrine  in  the  case  of  a  lease. 
Hunt  v.  Coe,  15  Iowa,  197;  Thorp  v. 
Bradley,  75  Iowa,  50,  39  N.  W.  177; 
Burden  v.  Knight,  82  Iowa,  584,  48 
N.  W.  985;  Powell  v.  Crampton,  102 
lov.^a,  364,  71  N.  W.  579. 

In  Kentucky  also  it  appears  to  be 
assumed  that  such  a  dictrine  is  in- 
applicable (Wessells  v.  Rodifer,  30 
Ky.  Law  Rep.  51,  97  S.  W.  341;  Poole 
v.  Johnson,  31  Ky.  Law  Rep.  165,  101 
S.  W.  955,)  though  the  lessee,  if  he 
makes  improvements,  can  remain  In 
possession  until  he  is  reimbursed 
therefor.  Poole  v.  Johnson,  31  Ky. 
Law  Rep.  165,  101  S.  W.  955.  In 
O'Neal  v.  Orr,  68  Ky.  (5  Bush)  649. 
it  was  decided  that  where  a  land- 
lord promised  his  tenant,  in  consid- 
eration of  repairs  and  improvements 
made  by  him,  that  he  should  retain 
possession  so  long  as  he  paid  the 
agreed  rent,  he  could  not  evict  the 
tenant  without  accounting  for  the 
improvements,  though  the  promise 
was  invalid  because  not  in  writing. 


L.  and  Ten.  17. 
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The  doctrine  of  "part  performance,"  and  tliat  of  which  it  is  a 
part,  the  doctrine  of  "specific  performance,"  are  in  their  nature 
applicable  only  to  executory  contracts,  that  is,  to  contracts  calling 
for  performance  in  the  future.  The  expression  "lease,"  as  we 
have  before  remarked,^''^  is  used  in  several  senses,  but  its  primary 
meaning  is  that  of  a  conveyance,  though  it  is  used  also  to  include 
the  executory  stipulations  entered  into  by  the  parties  at  the  time 
of  the  making  of  the  conveyance.  A  conveyance  by  way  of 
lease,  whether  valid  or  invalid,  is  not  an  executory  contract,  and  is 
evidently  incapable  of  "performance,"  either  in  whole  or  in 
part.'*"^  We  mij^ht  as  well  speak  of  the  "performance"  of  a  con- 
veyance in  fee  simple.  On  the  other  hand,  the  executory  stipula- 
tions entered  into  by  the  parties  are  capable  of  performance,  be- 
ing indeed  made  to  be  performed,  and  any  of  them  might  be  speci- 
fically enforced  if  of  a  character  admitting  of  such  relief,  in  ac- 
cordance with  the  established  rules  of  equity  on  the  subject.  But, 
it  would  seem,  such  relief  should  be  sought  and  awarded  with  ref- 
erence to  each  individual  stipulation  separately,  and  not  to  all 
"en  masse,"  under  the  collective  name  of  "lease,"  and  the  prac- 
tical application  of  the  doctrine  of  part  performance  in  connection 
with  the  enforcement  of  a  single  one  of  several  such  executory 
stipulations  might  involve  considerable  difficulty.  It  may  be  re- 
marked that  the  cases  in  this  country,  applying  the  doctrine  of 
part  performance  in  connection  with  an  oral  lease,  quite  frequently 
cite  as  authorities  English  cases  in  which  the  doctrine  was  ap- 
plied to  executory  agreements  to  make  a  lease,  without,  appar- 
ently, any  appreciation  of  the  distinction  between  the  two  classes 
of  transactions. 

The  least  unsatisfactory  theory  perhaps  on  which  to  support  the 
decisions  that  "part  performance,"  so-called,  of  an  oral  lease, 
will  take  it  out  of  the  statute  of  frauds,  is  that  such  a  lease  is  to  be 
construed  as  an  oral  contract  to  make  a  lease,  and  that  it  is  this 
contract  which  is  the  subject  of  the  part  performance.* ^^     Such  a 

4T5  See  ante,  §  16.  under  seal,  has  been  in  several  cases 

476  See  remarks  of  Sharswood,  C.  construed  as  a  valid  contract  for  a 
J.,  in  Kemble  Coal  &  Iron  Co.  v.  lease,  of  which  specific  performance 
Scott,  90  Pa.   332.  would    be   decreed    (Parker  v.   Tas- 

477  In  England  a  lease  which  is,  by  well,  2  De  Gex  &  J.  559;  Bond  v. 
the  terms  of  the  statute  8  &  9  Vict.  Rosling,  1  Best  &  S.  371;  Rollason  v. 
c.   100,  invalid  as  such  because  not  Leon,  7  Hurl.  &  N.  73).     No  case  ap- 


§25 


NECESSITY  OP  WRITING. 


259 


view  appears,  however,  never  to  have  been  judicially  suggested. 

There  are  a  number  of  cases  in  which  it  is  asserted  that  the  doc- 
trine of  part  performance  in  connection  with  an  oral  lease  can  be 
applied  only  in  equity,^^^  and  that  the  doctrine  is  purely  equitable 
is  ordinarily  recognized.^'^^  But  in  a  considerable  number  of  cases 
the  courts  have,  in  connection  with  such  a  lease,  ignored  this  dis- 
tinction, regarding  "part  performance"  as  sufficient  to  validate 
the  lease  for  all  purposes  at  law  as  well  as  in  equity.  These  de- 
cisions may  presumably  be  regarded  as  to  some  extent  an  out- 
growth of  the  statutory  merger  of  law  and  equity,^^*^  though,  so 
far  as  appears  from  the  language  of  the  courts,  they  may  be  the 
result  merely  of  a  misunderstanding  of  the  doctrine  of  part  per- 
formance. 

As  before  stated,  by  numerous  decisions,  a  lessee  under  an  oral 
lease  entering  thereunder  and  paying  rent  becomes  a  tenant  at 
will  or  a  periodic  tenant.^^^  So  far  as  the  doctrine  of  part  per- 
formance may  in  any  jurisdiction  be  regarded  as  applicable  at  law 
to  an  oral  lease,  and  such  entry  and  payment  of  rent  may  be  re- 
garded as  constituting  such  part  performance,^^^  n  would  seem 


pears,  however,  in  which  this  prin- 
ciple has  been  applied  to  an  oral,  as 
distinct  from  an  unsealed,  lease. 

4T8  Brockway  v.  Thomas,  36  Ark. 
518;  Warner  v.  Hale,  65  111.  395; 
Creighton  v.  Sanders,  89  111.  543; 
Leavitt  v.  Stern,  159  111.  526,  42  N. 
E.  869;  Chicago  &  N.  W.  R.  Co.  v. 
Miller,  233  111.  508,  84  N.  E.  683; 
Hunt  V.  Coe,  15  Iowa,  197;  Tram- 
mell  V.  Craddock,  100  Ala.  266,  13  So. 
911;  Cram  v.  Thompson,  87  Minn. 
172,  91  N.  W.  483;  Spota  v.  Hayes, 
36  Misc.  532,  73  N.  Y.  Supp.  959; 
Birckhead  v.  Cummins,  33  N.  J.  Law, 
44;  Smith  v.  Phillips,  69  N.  H.  470, 
43  Atl.  183;  Hawley  v.  Moody,  24  Vt. 
603. 

4T9  See  Browne,  Stat,  of  Frauds 
(5th  Ed.)  §  448;  3  Pomeroy,  Eq.  Jur. 
§  1409;  29  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  831. 

480  In  England,  since  the  fusion  of 
law   and   equity   by   the   Judicature 


Acts,  it  has  been  decided  that  the 
rule  of  equity  has  superseded  that 
of  law  as  regards  a  tenant  in  pos- 
session under  a  contract  for  a  lease 
of  which  specific  performance  would 
be  decreed,  and  that  he  is  in  the 
same  position  as  if  a  lease  had  been 
executed,  so  far  at  least  as  concerns 
a  court  having  jurisdiction  both  at 
law  and  in  equity.  See  post,  §  62, 
notes  14-18.  Conceding  that  an  act 
ual  lease,  as  well  as  a  contract  for 
a  lease,  is  a  subject  for  the  applica- 
tion of  the  doctrine  of  part  perform- 
ance, the  same  principle  would  seem 
to  be  applicable  in  this  country  so 
far  as  there  may  have  been,  in  the 
particular  jurisdiction,  a  similar 
fusion  of  law  and  equity,  with  a  pro- 
vision that  in  case  of  conflict  the 
doctrines  of  equity  shall  be  control- 
ling. 

481  See  ante,  §  25  g  (1). 

4S2  See  post,  at  note  487. 
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to  override  the  doctrine  that  the  lessee  is  in  such  case  a  tenant  at 
will  or  a  periodic  tenant,  since  he  cannot  be  both  that  and  also  a 
tenant  for  the  full  term  named.-*^^  In  jurisdictions,  on  the  other 
hand,  in  which  this  doctrine  is  regarded  as  applicable  to  an  oral 
lease  in  equity  only,  the  lessee  under  such  a  lease,  entering  and 
paying  rent,  is  a  tenant  at  will  or  a  periodic  tenant  in  a  court  of 
law,  while  in  a  court  of  equity  he  is  a  tenant  for  the  full  terra 
named,  if  the  lease  is  to  be  regarded  as  capable  of  specific  enforce- 
ment. 

Assuming  that  the  doctrine  of  part  performance  is  properly 
applicable  to  an  oral  lease  within  the  statute,  the  question  arises, 
what  acts  constitute  part  performance  of  a  lease.  There  are  de- 
cisions to  the  effect  that  the  delivery  of  possession  by  the  lessor 
to  the  lessee,  or  the  latter 's  taking  of  possession,  is  sufficient 
for  this  purposc-^s*  The  possession  must,  however,  appear  to 
have  been  delivered  and  assumed  in  reliance  on  the  alleged  lease, 
and  consequently  the  fact  that  one  already  in  possession  of  land 
by  a  lease  or  otherwise  continues  in  possession  does  not  render  ad- 
missible evidence  of  a  new  lease  which  is  not  in  writing,-*^^  unless 

483  In  O'Connor  v.  Oliver,  45  Wash.  288.     But  the  relation  is  created,  it 

549    88  Pac.  1025,  the  court   consld-  may     be     remarkeri.     although     the 

ered   that  there  was  a  case  of  part  lessee    does    not    retain    possession 

performance,  and  at  the  same  time,  through  the  term, 

apparently,   undertook  to  apply  the  In  Myers  v.  Croswell,  45  Ohio  St. 

doctrine  that   the    reservation   of   a  543,  15   N.  E.  8RC.  it  was  held  that 

periodic  rent  had  the  effect  of  mak-  the  taking  by  the  lessee  of  pos.=es- 

ing  the  holding  periodic.  sion  of  part  of  the  leased  premises 

<8'*  Rosser  v.   Harris,   48   Ga.   512;  was   not   such    part   performance   as 

Swltzer  V.  Gardner,  41  Mich.  164,  2  validated  the  lease  as  to  the  balance, 

N.    W.    191    (semble);    Wharton    v.  if.  by  the  terms  of  the  lease,  posses- 

Stoutenburgh.    35    N.    J.    Eq.    266;  sion  could  not  be  taken  of  the  bal- 

Moore  v.  Beasley,  3  Ohio.  294;  Bless  ance   until    a   later    date.      It   would 

V.  Jenkins,  129  Mo.  647.  31  S.  W.  938;  have  been  held  otherwise,  it  seems, 

Noland  v.  Cincinnati  Cooperage  Co.,  if   all    could    be   immediately   taken 

26  Ky.  Law  Rep.  837.  82  S.  W.  627.  possession  of.     In  Cockran  v  Ward, 

It  has  been  said  that  if  possession  5  Ind.  App.  89,  29  N.  E.  795.  31  N. 

is  actually  taken  under  a  verbal  lease  E.    581,   51   Am.    St.   Rep.   229,   it   is 

Invalid    under   the  statute,   and   the  ?n,id  that  occupancy  of  part   of  thp 

lessee  retains  possession  throueh  the  premises  by  the  lessee  under  an  oral 

term,  the  lease  is  in   cf  "ct  thereby  lease,  and  payment  of  rent  for  such 

validated,  and  the  relation  of  land-  part,  gives  him  no  rights  as  to  the 

lord  and  tenant  is  created  so  as  to  balance. 

authorize     an     attachment     for    ad-  ^ss  Simons  v.    New   Britain   Trust 

vances.     Martin  v.  Blanchett.  77  Ala.  Co.,  80  Conn.  263,  67  Atl.  883;  Koch 
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perhaps  his  continued  possesion  is  unequivocally  referable  to  the 
new  lease.-^s*'  The  taking  of  possession  and  payment  of  rent  by  the 
lessee  have  also,  together,  been  regarded  as  sufficient  acts  of  part 
performance,"*^'  though  there  are  decisions  to  the  contrary ,"*^^  de- 
cisions which  obviously,  in  effect,  deny  the  sufficiency  of  the  taking 
of  possession  alone.  If  the  delivery  of  possesion  is  followed  by  the 
making  of  beneficial  improvements  on  the  land  by  the  lessee  on  the 


V,  National  Union  Bldg.  Ass'n,  137 
111.  497,  27  N.  E.  530;  Railsback  v. 
Walke,  81  Ind.  409;  Mahana  v.  Blunt, 
20  Iowa,  142;  Rosenthal  v.  Free- 
burger,  26  Md.  75;  Spalding  v.  Con- 
zelman,  30  Mo.  177;  Armstrong  v. 
Kattenhorn,  11  Ohio,  265;  Crawford 
V.  Wick,  18  Ohio  St.  190;  Jones  v. 
Peterman,  3  Serg.  &  R.  (Pa.)  543, 
8  Am.  Dec.  672;  Dechenbach  v. 
Rima,  45  Or.  500,  78  Pac.  666. 

That  the  lessee,  before  the  time 
named  for  the  commencement  of  his 
term,  by  permission  of  a  previous 
lessee,  temporarily  places  his  goods 
on  the  premises,  does  not  affect  the 
operation  of  the  statute.  Mathews 
V.  Carlton,  189  Mass.  285,  75  N.  E. 
637. 

486  Armstrong  v.  Kattenhorn,  11 
Ohio,  265. 

487  Stautz  V.  Protzman,  84  111.  App. 
434;  Grant  v.  Ramsey,  7  Ohio  St. 
157;  Randall  v.  Thompson,  1  Will- 
eon,  Civ.  Cas.  Ct.  App.  §  1101;  Kop- 
litz  V.  Gustavus,  48  Wis.  48,  3  N.  W. 
754. 

In  Alabama  this  conclusion  is 
based  on  the  terms  of  the  statute 
(Code  1907,  §  4289),  which  annuls 
all  verbal  agreements  for  the  sale 
of  land  or  any  interest  therein  "ex- 
cept leases  for  a  term  not  longer 
than  one  year,  unless  the  purchase 
money,  or  a  portion  thereof,  be  paid, 
and  the  purchaser  be  put  in  posses- 
sion   of    the    land    by    the    seller." 


Shakespeare  v  Alba,  76  Ala.  351; 
Trammell  v.  Craddock,  100  Ala.  266, 
13  So.  911;  A.  G.  Rhodes  Furniture 
Co.  v.  Weedon,  108  Ala.  252,  19  So. 
318. 

In  Watkins  v.  Balch,  41  Wash.  310, 
83  Pac.  321,  it  is  said  that  entry  and 
payment,  by  the  lessee,  of  the  rent 
for  a  fixed  term  under  an  oral  lease, 
renders  the  lease  good  for  the  whole 
term.  This  is  not  stated  to  be  an 
application  of  the  doctrine  of  part 
performance,  but  presumably  that 
is  the  idea  intended  to  be  conveyed. 

488  Humphrey  Hardware  Co.  v. 
Herrick,  5  Neb.  Unoff.  524,  99  N.  W. 
233;  Bard  v.  Elston,  31  Kan.  274,  1 
Pac.   565. 

In  Nicholes  v.  Swift,  118  Ga.  922, 
45  S.  B.  708,  it  is  said  that  "if  mere 
possession  and  occupation  of  thfl 
rented  premises,  with  the  landlord's 
consent,  would  be  sufficient  to  make 
such  a  contract  binding  on  the  ten- 
ant for  the  term  specified  therein, 
the  provision  of  the  statute  would 
be  meaningless."  Distinguishing 
Petty  V.  Kennon,  49  Ga.  468,  as 
merely  deciding  that  if,  by  the  terms 
of  an  oral  lease,  the  lessee  was  to 
repair  and  to  be  paid  the  cost  of  the 
repairs  by  the  landlord,  and  was  to 
have  a  right  to  remain  until  he  was 
paid,  he  could  not  be  ousted  with- 
out payment.  Steininger  v.  Wil- 
liams, 63  Ga.  475,  does  not  appear 
to  accord  with  Nicholes  v.  Swift. 
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faith  of  the  lease,  there  is  no  doubt  a  sufficient  part  perform- 
ance.^8" 

The  payment  of  rent  alone  is  not  sufficient  part  performance, 
the  lessee  not  having  taken  possession  on  the  strength  of  the  oral 
lease."*^'^     If,  however,  a  tenant  holding  over  under  a  new  lease, 


489  Morrison  v.  Peay,  21  Ark.  110; 
Steel  V.  Payne,  42  Ga.  207;  Morrison 
V.  Herrick,  130  111.  631,  22  N.  E.  537; 
Bard  v.  Elston,  31  Kan.  274,  1  Pac. 
565;  Benjamin  v.  Wilson,  34  Minn. 
517,  26  N.  W.  725;  Wharton  v.  Stou- 
tenburgh,  35  N.  J.  Eq.  266;  Wilber  v. 
Paine,  1  Ohio,  251;  Wallace  v.  Scog- 
gins,  17  Or.  476,  21  Pac.  558;  Jones 
V.  Peterman,  3  Serg.  &  R.  (Pa.)  543, 
8  Am.  Dec.  672;  Anderson  v.  Ander- 
son, 13  Tex.  Civ.  App.  527,  36  S.  W. 
816;  Gibbs  v.  J.  M.  Horton  Ice  Cream 
Co.,  61  App.  Div.  621,  71  N.  Y.  Supp. 
193;  Veeder  v.  Horstmann,  85  App. 
Div.  154,  83  N.  Y.  Supp.  99;  Adams 
V.  Bonnefon,  124  Mo.  App.  457,  101 
S.  W.  693  (semble);  O'Connor  v. 
Oliver,  45  Wash.  549,  88  Pac.  1025. 

In  Wallace  v.  Scoggins,  17  Or.  476, 
21  Pac.  558,  it  was  held  that  the 
lessee's  removal  of  shrubbery  to  the 
premises,  his  purchase  and  laying 
down  of  carpets,  and  taking  in  of 
his  winter's  supply  of  fuel,  consti- 
tuted part  performance. 

That  the  lessee  of  rooms  in  a  build- 
ing in  course  of  construction,  by 
agreement  with  the  lessor,  has,  at  his 
own  expense,  a  more  elaborate  fin- 
ishing put  into  the  rooms  than  had 
been  intended  by  the  lessor,  and  has 
his  sign  put  on  the  windows,  does 
not  take  the  case  out  of  the  statute. 
Wilder  v.  Stace,  61  Hun,  233,  15  N. 
Y.  Supp.  870. 

In  Winters  v.  Cherry,  78  Mo.  344, 
it  was  apparently  decided  that 
where,  a  year  before  the  end  of  a 
lease,  a  new  lease  was  made  to 
include  premises  included  in  the  old 


lease  and  additional  premises,  the 
lessor  to  fit  up  the  latter,  and  the 
fitting  up  was  done  and  the  lessee 
was  placed  in  possession  of  the  addi- 
tional premises,  the  lessee  was  liable 
for  rent  reserved  under  the  new 
lease,  though  he  gave  up  possession 
at  the  end  of  the  previous  lease. 
The  opinion  is  most  obscure. 

In  Smelling  v.  Valley,  103  Mich. 
580,  61  N.  W.  878,  an  oral  lease  for 
two  years  was  made,  the  rent  to  be 
paid  by  the  lessee's  services  in  clear- 
ing the  land  during  the  spring  of 
the  first  year,  and  it  was  held  that 
the  lessor  could  maintain  a  sum- 
mary proceeding  under  the  statute  to 
recover  possession  as  for  nonpay- 
ment of  rent,  the  lessee  having  failed 
to  clear  the  land,  that  the  lessee 
could  not  claim  the  notice  to  which 
a  tenant  from  year  to  year  or  at 
will  is  entitled,  and  that,  since  he, 
having  entered  on  the  land  and  part- 
ly cleared  it,  could  have  enforced 
the  lease  in  equity,  he  could  not 
repudiate  his  obligation  to  do  the 
clearing  on  the  theory  that  he  would 
thereby  pay  rent  for  the  whole  term 
when  he  acquired  no  right  to  pos- 
session in  return  thereof.  It  seems 
to  be  assumed  that  the  summary 
proceeding  for  nonpayment  of  rent 
does  not  lie  if  the  lessee,  by  taking 
possession  under  an  oral  lease,  be- 
came a  tenant  at  will  or  from  year 
to  year. 

490  Rosen  V.  Rose,  1 3  Misc.  565,  34  N. 
Y.  Supp.  467;  Merchant's  State  Bank 
V.  Ruettell.  12  N.  D.  519,  97  N.  W. 
853;    Hawley  v.  Moody,  24  Vt.  603; 
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invalid  because  oral,  paj^s  an  increased  rent,  even  a  single  install- 
ment merely,  this  might  be  regarded  as  sufficient  part  perform- 
ance, provided  it  can  be  shown  to  have  been  made  in  respect  of  the 
new  lease.-'^i  Likewise,  if  one  already  in  possession  under  a  lease 
makes  beneficial  improvements  in  reliance  on  a  verbal  renewal 
lease,  the  latter  is  taken  out  of  the  statute.492 

It  is  to  be  observed  that  this  doctrine  of  part  performance  has 
been  applied  in  favor  of  the  lessor  as  well  as  the  lessee,  that  is, 
while  part  performance  by  the  lessee  has  been  held  to  entitle  him 
to  specific  performance  by  the  lessor,-!^^  qj.  to  retain  possession 
for  the  term  as  against  the  lessor,'^'''*  part  performance  by  the  les- 
sor has  been  held  to  entitle  him  to  specific  performance  by  the 
lessee,'*^^  or  to  recover  against  the  lessee  on  his  covenant  for 
rent.^^^  Occasionally  it  seems  to  be  thought  that  a  part  perform- 
ance by  one  party  may  render  the  lease  enforcible  against  him  as 
well  as  in  his  favor,^^'^  but  this  seems  to  lose  sight  of  the  Mdiole 


Townsend  v.  Sharp,  2  Tenn.  (2 
Overt.)  192;  "Webster  v.  Blodgett,  59 
N.  H.  120,  47  Am.  Rep.  179  ("parol 
contract  to  lease  land"). 

491  It  has  been  so  decided  in  ref- 
erence to  a  contract  for  a  lease. 
Wills  V.  Stradling,  3  Ves.  Jr.  378; 
Nunn  V.  Fabian,  L.  R.  1  Ch.  35; 
Miller  v.  Sharp  [1899]  1  Ch.  622; 
Spear  v.  Orendorf,  26  Md.  37.  In 
Dahm  v.  Barlow,  93  Ala.  120,  9  So. 
598,  it  was  decided  that  payment  of 
rent  under  a  renewal  lease,  not  exe- 
cuted in  compliance  with  the  stat- 
ute, by  the  tenant  previously  in  pos- 
session, took  the  case  out  of  the 
statute. 

492  Morrison  v.  Herrick,  130  111. 
631,  22  N.  E.  537,  commented  on  in 
Koch  V.  National  Union  Bldg.  Ass'n, 
137  111.  497,  27  N.  E.  530;  Witman  v. 
Reading,  191  Pa.  134,  43  Atl.  140. 
Compare  Whiting  &  Co.  v.  Pitts- 
burgh Opera  House  Co.,  88  Pa.  100. 
The  improvements  must  be  of  such 
importance  as  to  be  reasonably  refer- 
able to  the  new  lease,  and  not  such 
as  are  usually  made  by  any  tenant 


in  possession.  Spalding  v.  Conzel- 
man,  30  Mo.  177.  See  Browne,  Stat, 
of  Frauds,  §  480,  and  Brennpu  v. 
Bolton,  2  Dru.  &  War.  349,  where  it 
was  so  held  as  regards  an  agreement 
for  a  lease. 

4^3  Shakespeare  v.  Alba,  76  Ala. 
351;  Morrison  v.  Peay,  21  Ark.  110; 
Wallace  v.  Scoggins,  17  Or.  476,  21 
Pac.  558;  Morrison  v.  Herrick,  130 
111.  631,  22  N.  E.  537. 

494  Steele  v.  Payne,  42  Ga.  207;' 
Rosser  v.  Harris,  48  Ga.  512;  Bard 
V.  Elston,  31  Kan.  274,  1  Psc.  565; 
Benjamin  v.  Wilson,  34  M:vn.  517, 
26  N.  W.  725;  Wilber  v.  Paine,  1 
Ohio,  251;  Dennis  v.  Hanron,  12 
Ohio  Cir.  Ct.  R.  445,  1  Ohio  Civ. 
Dec.   465. 

495  Wharton  v.  Stoutenburgh,  35  N. 
J.  Eq.  266. 

49"  Moore  v.  Beasley,  3  Ohio.  294; 
Bless  V.  Jenkins,  129  Mo.  647,  31  S. 
W.  938. 

497  Christopher  v.  National  Brew. 
Co.,  72  Mo.  App.  121;  Grant  v.  Ram- 
sey, 7  Ohio   St.  157. 
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theory  of  part  performance,  as  being  intended  for  the  protection 
of  one  who  has  performed  on  the  supposition  that  the  other  party 
would  recognize  the  transaction  as  valid.-*^8 

§  26.     The  form  and  parts  of  an  instrument  of  lease. 

a.  General  considerations.  An  instrument  of  lease  which  sat- 
isfies all  statutory  requirements  as  to  execution  need  not  follow 
any  particular  form,  it  being  sufficient  that  it  show  an  intention 
on  the  part  of  the  lessor,  by  the  making  thereof,  to  dispossess  him- 
self of  the  tenements  in  question  in  favor  of  the  lessee.  A  care- 
fully drawn  instrument,  however,  ordinarily  consists  of  the  fol- 
lowing parts. 

At  the  beginning  the  names  of  the  parties  are  stated,-^^^  and  the 
date  is  frequently  here  given,  though  often  placed  at  the  end. 
Next  come  .the  "recitals,"  if  there  are  any,  these  being  statements 
of  fact  explanatory  of  the  transaction,  and  these  are  followed  by 
the  w^ords  of  demise^^'^  with  a  description  of  the  premises  leased,'^*'^ 
and  any  exception  in  favor  of  the  lessor  or  any  reservation  of  an 
easement  or  right  of  profit.^"^  Then  comes  the  habendum,  which 
states  the  character  and  amount  of  interest  conferred,  as  whether 
an  estate  for  life,  for  years  or  at  will,  and,  if  an  estate  for  j'ears, 
the  duration  of  the  term,  and  then  the  reddendum,  which  states 
the  character  and  amount  of  rent  and  the  times  of  payment  there- 
of. Thereafter  are  inserted  any  covenants  entered  into  by  the  les- 
sor and  lessee  respectively, ^'^^  ^^^^  lastly  a  clause  providing  for 
the  lessor's  re-entry  on  nonpayment  of  rent  or  other  nonperform- 
ance of  covenants  on  the  part  of  the  lessee.^''^ 

b.  Words  of  demise.  The  operative  words  of  a  lease  are 
usually  "lease"  or  "let,"  or  "demise  and  lease,"  or  "demise 
grant  and  farm  let,"  but  no  particular  words  are  necessary,'^'''^  and 
"whatsoever  word  amounteth  to  a  grant  ma.y  serve  to  make  a 
lease.  "^°^     Whatever  words  are  sufficient  to  explain  the  intent  of 

49S  See  Brown  Stat,   of  Frauds,   §  Barnsdale   v.   Boley,   119   Fed.   191; 

453.  Brown  v.  O'Byrne  (Ala.)  45  So.  129. 

400  The  general  rule  that  one  who        cno  See  post.,  §  26  b. 
merely  signs  a  conveyance   without        cm  gee  post,  §  26  c. 
having  been  named  therein  is  not  to        502  See  post,  §  26  d. 
be  regarded   as  a   part"   thereto    (2        cos  See  post,   chapter  V. 
Tiffany.  Real   Prop.    §   SSO)    is   pre-        fi04  See  post,   §  194. 
sumably  applicable  to  a  lease  as  weU       505  See  2  Blackst.  Conrim.  31&. 
as    to    a    conveyance    in    fee.    See       boo  Co.  Litt.  45  b. 
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the  parties,  that  the  one  shall  divest  himself  of  the  possession  and 
the  other  come  into  it  for  a  determinate  time,  such  words,  whether 
they  run  in  the  form  of  a  license,  covenant  or  agreement,  are  of 
themselves  sufficient,  and  will  in  construction  of  law  amount  to  a 
lease  for  years  as  effectually  as  if  the  most  proper  and  pertinent 
words  had  been  made  use  of  for  that  purpose.^^^^  So  permission 
given  by  the  owner  to  another  to  enter  and  take  the  profits  of  the 
land,^^^  or  to  occupy  or  inhabit  it,^"^  may  amount  to  a  lease.  In 
the  case  of  a  tenancy  at  will,  as  has  been  before  indicated,^^*^  the 
tenancy  is  ordinarily  created  by  a  lease  of  a  most  informal  char- 
acter, a  mere  permission  to  take  possession.  Such  a  lease,  is  how- 
ever, usually  not  incorporated  in  a  written  instrument. 

While,  as  above  stated,  the  word  "license"  may  operate  as  a 
word  of  demise,'^!^  it  does  not  necessarily  do  so,  and  if  the  inten- 
tion is  to  give  a  right  to  enter  for  limited  purposes  only,  and  not 
the  exclusive  possession,  the  instrument  cannot  take  effect  as  a 
lease,  but  a  license  only  is  created.'^^^ 

50T  Bac.    Abr.,    Leases     (K)     612.  to   begin    October   1,    1870,   for   one 

And    see   to    the    same   effect   "West  year    at    $150,"    was,    in    connection 

Chicago     St.    R.     Co.     v.    Morrison,  with   evidence  that   the    owner   had 

Adams  &  Allen  Co.,  160  111.  288,  43  agreed    to    lease    the    premises,    on 

N.  E.  393;   Duncklee  v.  "Webber,  151  which  there  was  a  stable,  sufficient 

Mass.  408,  24  N.  E.  1082;  Munson  v.  as  a  lease.     In  Barrett  v.  Johnson,  2 

Wray,  7  Blackf.   (Ind.)    403;  Alcorn  Ind.   App.  25,  27  N.  E.   983,  it  was 

V.   Morgan,   77    Ind.    184;    "Waller  v.  held  that  a  provision  in  a  contract 

Morgan,  57  Ky.    (18  B.  Mon.)    136;  for  the  sale  of  land,  that  under  cer- 

Moshier  v.  Reding,  12  Me.  (3  Fairf.)  tain     circumstances     the     payments 

478;  Fiske  v.  Framingham  Mfg.  Co.,  made    by    the    purchaser    "shall    go 

31  Mass.    (14  Pick.)    491;   Mason  v.  towards  pa3ing  rent  on  said  lot  at 

Clifford,    4    Fed.     177;     "Watson    v.  the  rate  of  six  dollars  per  month," 

O'Hern,    G   Watts    (Pa.)    362;    Buss-  converted  the  contract  into  a  lease 

man   v.   Ganster,   72    Pa.   285;    Mav-  in  that  event. 

erick  v.   Lewis,    3    McCord    (S.    C.)  sos  Anonymous,  3  Salk.  223. 

211;   Twiss  v.  Boehmer,  39  Or.  359,  boo  Drake    v.    Munday,    Cro.    Car. 

65    Pac.    18;     Pickering    v.    O'Brien,  207;  Tisdale  v.  Essex,  Hob.  34;   Doe 

23  Pa.  Super.  Ct.  125;   "Upper  Appo-  d.    Jackson    v.    Ashburner,    5    Term 

mattox  Co.  v.  Hamilton,  83  Va.  319,  R.  163. 

2  S.  E.  195.  ""  See  ante,  §  13  (a)    (3). 

In  Eastman  v.  Perkins,  111  Mass.  en  Hall  v.   Seabright,  1  Mod.   14; 

30,  it  was  held  that  a  bill  of  sale  of  Trever  v.  Roberts,  Hardres,  366;   Y. 

hay,    with    a    receipt    for   the    price  B.  5  Hen.  7,  1;   Branch  v.  Doane,  17 

thereon,    which    concluded    "Left   at  Conn.   402. 

stable  on   0.   St.,   where   A.  P.    (the  512  Anonymous,  3  Salk.  223:  Wood 

purchaser)    takes   possession.     Rent  v.  Lake,  Sayer,  3.    See  ante,  §  7. 
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Even  though  there  are  no  words  of  demise  of  any  sort  upon  the 
part  of  the  lessor,  if  an  instrument  as  executed  by  him  shows  an 
intent  to  demise,  there  is  a  valid  lease  of  the  premises.  If  "one 
person  agrees  to  take  certain  premises  at  a  certain  rent  from  a 
certain  time,  and  both  parties  sign  the  paper,  looking  at  the  whole 
of  such  an  instrument  together,  no  body  can  doubt,  that,  though 
it  contain  no  words  of  demise  by  the  party  who  signs  it  as  landlord, 
such  an  instrument  would  amount  to  a  lease,  because  you  cannot 
give  eficet  to  the  signature,  unless  by  supposing  that  there  is  an 
implied  agreement  to  demise,  besides  the  express  words  by  wliich 
the  tenant  agrees  to  take."5i3  So  a  mere  offer  to  make  a  lease 
on  certain  terms,  if  accepted  by  the  person  to  whom  the  offer  is 
addressed,  may  constitute  a  lease,-'^'^  as  may  an  offer  to  accept  a 
lease  on  certain  terms,  if  assented  to  by  the  proposed  lessor-^ii^ 
In  the  latter  case,  however,  the  assent  must  be  in  writing  in 
order  to  create  a  lease  sufficient  under  the  statute  of  frauds. 

c.  Dsscription  of  premises — (1)  Requirement  of  certainty. 
A  lease,  like  any  other  conveyance,  must  describe  the  premises 
leased  wdth  sufficient  certainty  to  render  them  capable  of  identi- 
lication.516     if  it  fails  so  to  do,  the  lease  transfers  no  interest  to 

513  Alderson,  B.,  in  Gore  v.  Lloyd,  Rutland-Canadian  R.  Co.,  75  Vt.  375, 
12  Mees.  &  W.  463.  56  Atl.  7. 

.M4  So  in  Baer  v.  Minock,  128  Mich.  It  has  been  decided  in  Indiana 
676  8  Det.  Leg.  N.  847,  87  N.  W.  that  a  lease  of  a  certain  number  of 
1045,  there  was  held  to  be  a  lease  acres  sufficiently  describes  the  prem- 
for  six  months  where,  in  pursuance  ises.  although  it  does  not  locate 
of  oral  negotiations,  the  owner  of  them,  it  being  provided  that  the 
the  land  wrote  to  another:  "Here-  lessor  shall  locate  them  and  he  be- 
with  please  find  receipt  for  advance  ing  prepared  to  do  so.  Indianapolis 
rent  on  the  premises  beginning  May  Natural  Gas  Co.  v.  Spaugh,  17  Ind. 
iKt,  1900;  rent  $25  per  month,  first  App.  683,  46  N.  E.  691;  Indianapolis 
six  months,"  and  the  lessee  replied  Natural  Gas  Co.  v.  Pierce,  25  Ind. 
"All  right.''  App.  116,  56  N.  E.  137.     And  in  Hunt 

515  Steinfield  v.  Wilcox,  26  Misc.  v.  Campbell.  83  Ind.  48,  it  was  held 
401,  56  N.  Y.  Supp.  217;  Chapman  v,  that  a  lease  of  "not  less  than  ten, 
Blu'ck,  4  Bing.  N.  C.  187.  nor  more  than  fifty  acres,"  was  made 

516  Patterson  v.  Hubhird,  30  111.  effective  by  a  subsequent  conveyance 
201;  Diamond  Plate-Glass  Go.  v.  to  such  lessee  of  specific  land.  These 
Tennell,  22  Ind.  App.  132,  52  N.  E.  decisions  seem  to  accord  in  principle 
168;  Dixon  V.  Finnegan,  182  Mo.  Ill,  with  the  English  decisions  In  re- 
81  S  W.  449;  Bingham  v.  Honeyman,  gard  to  wills  (see  Marshall's  Case, 
32  Or.  129,  51  Pac.  735;   Goodsell  v.   Dyer,  281,  note,  8  Vin.  Abr.  48,  pi.  11; 
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the  lessee.  It  has  been  decided-  however,  that  though  the  descrip- 
tion is  insufBcient,  still  if  the  lessee  takes  permissive  possession  of 
land  belonging  to  the  lessor,  purporting  to  do  so  under  the  lease, 
he  is  liable  for  the  stipulated  rent,  on  the  theory  that  this  cures 
the  uncertainty  of  description.^i^  Presumably  by  this  is  meant 
that  the  fact  that  the  lessee,  with  the  consent  of  the  lessor,  takes 
possession  of  certain  land,  is  evidence  that  the  parties,  by  the 
language  which  they  used,  intended  to  designate  this  particular 
land.sis  This  would  involve  merely  one  application  of  the  rule, 
supported  by  many  decisions,  that,  in  order  to  apply  the  language 
used  in  a  description  to  particular  land,  evidence  of  extrinsic 
facts,  "parol  evidence"  as  it  is  ordinarily  expressed,  is  admis- 
sible,5i9  a  rule  which  is,  however,  it  seems,  subject  to  the  proviso 


Tapley  v.  Eagleton,  12  Ch.  Div.  683; 
Duckmanton  v.  Duckmanton,  5  Hurl. 
&  N.  219;  Jarman,  Wills,  331.  In 
Sheppard's  Touchstone,  251,  it  is 
said:  "If  one  be  seised  of  two  acres 
of  land,  and  he  doth  lease  them  for 
life,  and  grant  the  remainder  of  one 
of  them,  and  doth  not  say  of  which, 
to  I.  S.,  in  this  case,  if  I.  S.  make 
his  election  which  acre  he  will  have, 
the  grant  of  the  remainder  to  him 
will  be  good."  If  such  a  conveyance 
is  good  when  the  election  is  made 
by  the  grantee,  a  fortiori,  it  would 
seem,  it  is  good  if  the  election  is 
made  by  the  grantor,  especially 
when  he  is  named  to  make  it. 

517  Bulkley  v.  Devine,  127  111.  406, 
20  N.  E.  16,  3  L.  R.  A.  330;  Whipple 
V.  Shewalter,  91  Ind.  114;  Hoyle  v. 
Bush,  14  Mo.  App.  408;  Weaver  v. 
Shipley,  127  Ind.  526,  27  N.  E.  146; 
Jackson  v.  Perrine,  35  N.  J.  Law, 
137;  McLennan  v.  Grant,  8  Wash. 
603,  36  Pac.  682;  Richards  v.  Snider, 
11  Or.  197,  3  Pac.  177.  See,  also, 
Outtoun  V.  Dulin,  72  Md.  536.  20 
Atl.  134.  But  see  Dixon  v.  Finnegan, 
182  Mo.  Ill,  81  S.  W.  449.  In  Ap- 
pleton  V.  O'Donnell,  173  Mass.  398, 
53  N.  E.  882,  it  is  said  that  In  such 


case,  "even  if  the  covenant  did  not 
bind  as  such,  the  law  would  imply  a 
promise  to  pay  at  the  promised 
rate."  This  apparently  means  that 
the  lessee  is  liable  in  such  case  as 
for  use  and  occupation,  and  the 
amount  of  rent  reserved  in  the  lease 
is  evidence  as  to  the  value  of  the  use 
and  occupation.  The  grounds  of  the 
asserted  distinction  are  not  ex- 
plained. 

518  See  Marske  v.  Willard,  169  111. 
276,  48  N.  E.  290;  4  Wigmore,  Evi- 
dence, §§  2470,  2473.  It  is  s-ometimes 
said  that  the  lessee  is  estopped  to 
deny  that  the  property  thus  taken 
possession  of  is  that  leased.  But  the 
usual  elements  of  estoppel  seem  to 
be  wanting.  He  has  not  misled  the 
lessor  to  his  prejudice. 

519  Doe  d.  Freeland  v.  Burt,  1  Term 
R.  704;  Lyle  v.  Richards,  L. 
R.  1  H.  L.  222;  Bulkley  v.  Devine, 
127  111.  406,  20  N.  E.  16,  3  L. 
R.  A.  330;  Heyward  v.  Willmarth, 
87  App.  Div.  125,  84  N.  Y.  Supp.  75; 
Trimble's  Heirs  v.  Ward,  53  Ky. 
(14  B.  Mon.)  8;  Sirey  v.  Braems,  65 
App.  Div.  472,  72  N.  Y.  Supp.  1044; 
Durr  v.  Chase,  161  Mass.  40,  36  N.  E. 
741;      Dougherty     v.     Chesnutt,     86 
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that  the  lanflfuase  of  the  description  is  not,  in  itself,  definite  and 
unambiguous.^-*^ 

The  maxim  falsa  demonstratio  non  nocet  is  applicable  to  the  de- 
scription in  an  instrument  of  lease  as  in  any  other  convej-'ance, 
and,  consequently,  if  there  is  a  sufficient  description  of  the  ^-  em- 
ises  leased,  an  incorrect  addition  to  the  description,  inserted  to 
aid  in  identifying  the  property,  may  be  rejected.^^i  go^  the  prem- 
ises being  clearly  ascertained,  an  erroneous  measuremeut,^-^ 
name,^-^  street  number,'524  or  reference  to  present  occupancy,^25 
may  be  rejected. 

(2)  Scope  and  effect.  If  the  description  is  certain  in  terms, 
it  will  be  strictly  applied,  and  nothing  more  will  pass.  Thus,  it 
has  been  decided  that  if  a  farm  or  a  house  is  described  as  being  in 
the  occupation  of  a  particular  person,  only  so  much  thereof  as  is  in 
his  occupation  will  pass,  ^^s  and  if  it  is  described  as  being  in  a  par- 
ticular city,  o:ily  so  much  as  is  so  situated  will  pass.'^-'^ 

A  lease  of  land,  like  any  other  conveyance  thereof,  passes  the 
buildings  as  well  as  other  structures  thereon,  which,  as  being  "fix- 
tures," are  legally  a  part  of  the  land.^^s 

Tenn.  1,  5  S.  W.  444;  Mittler  v.  Her-  Serg.  &  R.  (Pa.)  456.  8  Am.  Dec.  722; 

ter,  39  Misc.  843,  81  N.  Y.  Supp.  494;  Lush  v.  Druse,  4  Wend.  (N.  Y.)  313. 

Harris  v.   Dnb,  57  Ga.   77;    Sargent  b23  Rorke    v.    Errington,    7    H.    L. 

V.  Adams,  69  Mass.   (3  Gray)   72,  63  Cas.  62  b. 

Am.   Dec.  718;    Schneider  v.  Patter-  524  Cowen  v.  Truefitt  [1898]  2  Ch. 

son,  38  Neb.  680,  57  N.  W.  398;  Cham-  551. 

berlain   v.   Letson,   5   N.  J.   Law    (2  525  Wrotesley    v.     Adams,     Plowd. 

South)   520;   Guy  v.  Barnes,  29  Ind.  191;    Doe   d.    Smith   v.   Gallowa:/.    5 

103;  House  v.  Jackson,  24  Or.  89,  32  Barn.  &  Adol.  43;   Hibbard  v.  Hurl- 

Pac'.  1027.  burt,  10  Vt.  173. 

52oBallance  v.  Peoria,  180  111.  29,  v^s  Magee  v.  Lavell,  L.  R.  9  C.  P. 

54  N.  E.  428;   Harris  v.  Oakley,  130  107;  Morrell  v.  Fisher,  4  Exch.  591; 

N.  Y.  1,  28  N.  E.  530;  Meredith  Me-  Alger  v.  Kennedy,  49  Vt.  109,  24  Am. 

chanic     Ass'n     v.     American     Twist  Rep.  117. 

Drill  Co.,  66  N.  H.  267,  20  Atl.  330;  527  Hall  v.  Combes,  Cro.  Eliz.  368. 

Morris  v.  Kettle,  57  N.  J.  Law,  218,  C2s  Sachs  v.  Henderson  [1902]  1  K. 

30  Atl.  879;   Knapp  v.  Marlboro,  29  B.  602;   Townsend  v.  Ford,  72  App. 

Vt.  282.  Div.    621,   76    N.    Y.    Supp.    501;    St. 

521  See    4    Wigmore,    Evidence,    §  Louis    Public    Schools    v.    Hollings- 
2476.  worth,  34   Mo.  191.     See  cases  cited 

522  Llewellyn  v.  Jersey,  11  Mees.  &  13  Am.  &  Eng.  Enc.  Law   (2d  Ed.) 
W.  183;    Manning  v.   Fitzgerald,   29  662   et  seq. 

Law  J.  Exch,  24;   Hall  v.  Powell,  4        By  accepting  a  lease  of  premises. 
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A  lease  in  terms  of  a  house  or  other  building  prima  facie  in- 
cludes the  soil  covered  thereby^^g  iq  h^q  outermost  edge  of  the 
eaves  or  projections.^^o  n  ^i^q  j^g^y  include  a  j^ard,  garden  or  or- 
chard belonging  to  the  house  and  used  therewith,^3i  qj.  necessary 
to  the  convenient  use  of  the  building,^32  a,nd  outhouses  necessary 
for  such  use.^33 

Though  a  lease  of  a  building  prima  facie  passes  the  soil  or  earth 
thereunder,  it  is  possible  to  lease  a  building  apart  from  the  soil. 
It  is  a  question  of  construction  in  each  particular  case  whether 
a  lease  of  a  building  includes  the  earth  or  soil,  and,  as  above  stated, 
there  is  a  presumption  in  favor  of  such  construction.  So  it  is,  it 
seems,  a  question  of  construction  whether  a  lease  of  a  part  of  a 
building  includes  the  earth  or  soil.^^i  jf  -f-j^g  lease  is  in  terms  of  a 
room  or  an  apartment  merely,  it  prima  facie  includes  no  part  of 
the  earth  or  soil,^^^  but  there  might  be  a  lease  in  terms  of  a  part 
of  a  building  which  would  be  so  inclusive,  as  when  a  building  is 
leased  by  name  and  one  room  only  is  excepted  therefrom.  And  in 
the  case  of  one  building,  divided  into  two. residences  by  a  vertical 


one  assumes  no  obligation  to  pay 
for  fixtures  thereon.  Goff  v.  Harris, 
5  Man.  &  G.  573. 

528  McMillan  v.  Solomon,  42  Ala. 
356.  94  Am.  Dec.  654;  Humiston, 
Keeling  &  Co.  v.  Wheeler,  175  111. 
514,  51  N.  E.  893;  Hooper  v.  Farns- 
worth,  128  Mass.  487;  Lanpher  v. 
Glenn,  37  Minn.  4,  33  N.  W.  10;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Heik-^ns, 
112  Tenn.  378,  79  S.  W.  1038,  65  L. 
R.  A.   298. 

530  Sherman  v.  Williams,  113  Mass. 
481,   18  Am.   Rep.    522. 

531  Co.  Litt.  5  b,  56  b;  Sheppard's 
Touchstone,  94;  Com.  Dig.,  Grant 
(E)  6;  note  (1)  to  2  Wms.  Saund. 
(Ed.  1871)  806;  cases  cited  2  Tiffany, 
Real  Prop.  §  387. 

532  Bennett  v.  Brittle,  4  Rawle 
(Pa.)  339,  where  it  was  decided  that 
the  demise  of  a  "barn"  covered  so 
much  land  only  as  was  necessary  for 
its  use.  Sec,  also,  Patterson  v.  Gra- 
ham, 140  111.  531,  30  N.  E.  460. 


023  Doe  d.  Clements  v.  Collins,  2 
Term  R.  498:  Armstrong  v.  Crilly, 
51  111.  App.  501. 

534  In  P.  H.  Snook  &  Austin  Furn- 
iture Co.  V.  Steiner,  117  Ga.  363,  43 
S.  E.  775,  a  lease  of  premises,  de- 
scribing them  by  street  and  number, 
"including  the  second  and  third 
stories  over  the  same,  and  including 
the  kitchen  in  the  rear  of  said  prem- 
ises, and  including  the  second  floor 
over"  another  building,  was  con- 
strued as  a  lease  of  the  building 
alone. 

In  Lanpher  v.  Glenn,  37  Minn.  4, 
S3  N.  W.  10,  where  the  lease  described 
the  property  as  "the  tv/o-story  (and 
rear  basement)  frame  stores,  and 
dwellings  over  head,  situated  on  the 
westerly  side  of  J.  street,"  it  was 
decided  that  the  description  covered 
the  entire  building  and  hence  the 
lease  passed  an  interest  in  the  land. 
535  See  ante,  §  24  c. 
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partition,  it  would  be  a  question  of  construction  wliether  a  lease 
of  one  of  such  residences  included  the  ground  tlierennder  or  ad- 
joininof. 

A  lease  describing  the  premises  as  a  certain  number  on  a  cer- 
tain street  would  generally,  it  seems,  pass  not  only  the  land  cover- 
ed by  the  building  but  also  so  much  of  the  adjoining  land  as  is  en- 
closed and  ordinarily  used  therewith  and  is  necessary  for  its  con- 
venient occupation  and  use.'^^e  Such  a  description  does  not, 
prima  facie  at  least,  include  a  part  of  the  building  which  is  not 
accessible  by  the  door  to  which  the  number  is  affixed.^^'^  A  pro- 
vision, in  a  lease  which  describes  certain  premises  as  the  subject 
thereof,  that  the  lessee  shall  have  the  right  to  use  the  adjoining 
land  for  certain  purposes,  does  not,  it  seems  clear,  make  the  ten- 
ancy extend  to  such  land.'^^s 

A  lease  of  a  "farm"  includes  the  farm  house  and  farm  buildings 
on  the  farm,^3^  and  the  fact  that  the  farm  house  is  specfically  men- 
tioned does  not  restrict  the  meaning  of  the  word  "farm"  so  as 
to  exclude  the  other  buildings  thereon.'^^'' 

A  lease,  like  any  other  conveyance,  if  of  land  bounded  on  a  pub- 
lic or  private  way,  prima  facie  passes  the  title  to  the  center  of 
the  way  if  the  lessor's  title  extends  so  far,^4i  j^qJ  sq^  jq  the  case 

536  Patterson  v.  Graham,  40  III.  Me.  546,  it  was  held  that  if  the  lessor 
App.  399;  Id.,  140  111.  531,  30  N.  E.  "covenants"  that  "in  connection  with 
668;  Armstrong  V.  Crilly,  51  111.  App.  the  above  described  premises"  the 
504;  Kosher  v.  Hesterman,  58  lU.  ^^^see  "may  use.  occupy  and  im- 
App.  265;   People  v.  Gedney.  10  Hun    P^-^^^"  ^^^   adjacent  lot  for  garden 

purposes,  except  such  portions  as  the 


(N.    Y.)     151.     But    in    Schmidt    v. 
Pettit,  8   D.   C.    (1   MacArthur)    179, 


lessor  may  sell  or  use  for  building, 
the  lessee  has  the  possession  of  the 

it  is  assumed  that  such   a   descrip-  adjacent  lot,  so  as  to  justify  an  ac- 

tion   passes   the  building  only,   and  ^.^^  ^^  trespass  by  him  against  the 

not  the  land  thereunder.  landlord.     It  would  seem  rather  that 

"7  Houghton  V.  Moore,  141  Mass.  ^^g  jggggg  .^^.^s  given  merely  a  license 

437,  6  N.  E.  517;   Hosher  v.  Hester-  to  go  upon  the  adjacent  land  for  a 

mann,  58  111.  App.  265.  particular   purpose,   for  an   interfer- 

o^-.s  In    Richardson    v.    Richardson,  ence  with  which  he  could  have  sued 

75  Mass.   (9  Gray)   2T3,  it  was  held  the  lessor  upon  his  convenant.     The 

that  the  lessee  of  part  of  a  house,  theory  of  the  decision  does  not  clear- 

with  a  right  "to  have  the  improve-  ly   appear. 

ment  of  all  the  homestead  land,"  did  5.'?9  Sheppard's  Touchstone.  93. 

not  empower  the   lessee  to  grant  a  b4o  Hay   v.    Cumberland,    25   Barb, 

license  to  a  third  person  to  use  such  (N.   Y.)    594. 

land.     But  in  Bryant  t.  Sparrow,  62  g4i  See    In    re    White's    Charities 
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of  a  lease  of  land  bounded  on  a  stream,  the  bed  of  which  belongs 
to  the  lessor,  the  lessee  acquires  title  to  the  middle  of  the 
8tream.542 

A  lease  of  the  "east  half"  of  certain  land  prima  facie  conveys 
a  half  computed  by  quantity,  and  not  with  reference  to  a  line 
equally  distant  from  the  East  and  West  boundaries.^^^ 

It  has  been  said  that  all  things  which  are  on  the  premises  for 
the  purpose  of  making,  and  which  do  make,  them  fit  as  premises 
for  the  particular  purposes  for  which  they  are  used,  will  pass  by 
a  demise  of  the  premises  of  such-^^^  This  statement  should,  how- 
ever, it  seems,  be  taken  with  some  qualification.  A  lease  of  a  par- 
ticular residence,  though  referred  to  as  such  in  the  lease,  would 
not,  it  is  presumed,  ordinarily  pass  all  furniture  placed  therein 
in  order  to  make  it  suitable  for  residence  purposes. 

A  lease  does  not  pass  to  the  lessee  the  right  to  things  found  by 
him  on  or  in  the  premises,  of  which  neither  party  knows  at  the 
time  of  the  lease, ^■^^  even  though  he  has  a  license  to  excavate  for 
building  purposes,  and  to  remove  and  dispose  of  the  soil  excavated 
in  the  course  of  such  operations,  and  though  he  finds  the  thing 
in  question  while  making  such  excavation.^'*^ 

A  lease  of  a  part  of  a  building  prima  facie  passes  the  outer  wall 
adjacent  to  the  rooms  or  apartment  named  as  a  part  of  the  prem- 
ises leased,  and  consequently  the  lessee  has  the  exclusive  right  to 

[1898]  1  Ch.  659;   Hooper  v.  Earns-  under  a  lease,  and  it  was  held  that 

worth,    1?S    Mass.     487.     See    cases  machinery    in    a    factory   should    be 

cited  2  Tiffany,  Real  Prop.  §  392.  considered   in   determining   the   roX- 

B42Ballance  v.  Peoria,  180  111.  29,  able  value  of  the  factory.  That  a 
54  N.  E.  428;  Dwyer  v.  Rich,  Ir.  R.  conveyance  of  a  factory  by  name, 
6  C.  L.  144.  See  2  Tiffany,  Real  or  by  terms  of  description  common- 
Prop.  §  391.  ly    understood    to    embrace    all    its 

543  Hartford  Iron  Min.  Co.  v.  Cam-  essential    parts,    ordinarily    includes 

bria  Min.  Co.,  80  Mich.  491,  45  N.  W.  machinery    therein,    see    13    Am.    & 

351.  Eng.  Enc.  of  Law  (2d  Ed.)   at  page 

5«Lord    Esher,    M.    R.,    in    Tyne  668,  article  "Fixtures,"  by  the  pres- 

Boiler    Works    Co.    v.    Overseers    of  ent  writer. 

Longbenton,  18  Q.  B.  Div.  81.     This  545  Ferguson    v.    Ray,   44    Or.    557, 

was  a  rating  case,  and  it  was  said  77   Pac.   600,   102  Am.    St.    Rep.   648 

that   the    same    standard    would    be  (gold-bearing    quartz    deposited    by 

applied  in  determing  what  was  to  be  person    unknown). 

taken  into  consideration  in  determ-  s4o  Elwes  v.  Brigg  Gas  Co.,  33  Ch. 

ing  the  ratable  value  of  the  premises  Div.  562   (prehistoric  boat). 
as  in  determining  what  would  pasa 
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use  such  -wall  for  advertising  purposes.'^^'^  But  the  landlord,  or 
the  lessee  of  other  parts  of  the  building,  no  doubt  retains  an  case- 
ment in  such  walls  for  the  purpose  of  supporting  the  balance  of 
the  buildingj'^^s  ^^^d  any  serious  changes  in  or  injuries  to  the  wall 
would  be  restrained. 

A  lease  of  one  of  the  lower  floors  of  a  building  does  not  include 
the  roofj'^'^s"  and  the  same  view  has  been  taken  of  a  lease  of  the  up- 
per floorj^^s**  and,  likewise,  of  a  lease  of  all  that  part  of  the  build- 
ing above  the  first  floor.^^^c  j^-j^^  even  in  the  case  of  a  one  story 
building,  the  lease  of  a  store  therein  has  been  construed  as  leav- 
ing the  roof  in  the  exclusive  possession  and  control  of  the  les- 
gor.548d  Tjjg  lessee  has,  in  such  a  case,  of  the  lease  of  a  part  of 
the  building,  merely  an  easement  in  the  roof  for  the  purpose  of 
protection  from  the  weather.^'*^® 

The  lease  of  a  floor  or  apartment  ordinarily  includes  the  ceiling 
thereof,  so  as  to  relieve  the  landlord  from  any  obligations  as  to 
the  repair  of  the  ceiling  during  the  tenancy .^^^' 

d.  Exceptions  and  reservations.  The  purpose  and  effect  of 
an  exception  in  a  lease,  as  in  any  other  conveyance,  is  to  exclude 
from  the  operation  thereof  some  part  of  that  which  is  covered  by 
the  terms  of  the  general  description,'^'^^  while  the  office  of  a  reser- 
vation is  to  secure  to  the  grantor  some  new  thing  "issuing  out  of" 

547  Riddle  V.  Littlefield,  53  N.  H.  dan,  26  N.  Y.  501;  Harris  v.  Ryding, 
503,   16   Am.   Rep.    388;    Baldwin   v.    5  Mees.  &  W.  60. 

Morgan,  43  Hun  (N.  Y.)  355;  Lowell  B48a  Shipley  v.  Fifty  Associates,  101 

V.  Strahan,  145  Mass.  1,  12  N.  E.  401,  Mass.  251,  3  Am.  Rep.  346. 

1  Am.  St.  Rep.  422;  Law  v.  Haley,  9  As  to  the  lessor's  liability  for  In- 

Ohio  Dec.  785;    Carlisle  Cafe  Co.  v.  juries  caused  by  defects  in  roof,  see 

Muse.  67  Law  J.  Ch.  53,  77  Law  T.  post,  §  88,  at  notes  326-337. 

(N.    S.)    515.     Fuller   v.    Rose,    110  R^sb  o.   J.   Gude  Co.  v.   Farley,   28 

Mo.  App.  344,  85  S.  W.  931,  contains  Misc.  184,  58  N.  Y.  Supp.  1036. 

a  dictum  that  the  lessee  of  a  room  548c  Valentine  v.  Woods,  110  N.  Y. 

in  a  building  has  no  such  right.  Supp.    990. 

A  lessee  of  a  storeroom  in  a  one-  sisd  Macnalr   v.    Ames    (R.    I.)    68 

story  building  has  no  rights,  it  has  Atl.   950.     See  Booth  v.   Gaither,  58 

been  held,  as  to  the  use  or  control  III.  App.  263;  Payne  v.  Irvin,  144  111. 

of  the  space  on  the  outer  wall  above  482,  33  N.  E.  756. 

the  ceiling  joists.    Booth  v.  Gaither,  548e  See  post,  §  88,  at  note  328. 

58   111.  App.   263.  '5*"  See  post,  §  88,  at  note  319. 

548  See  McConnel  v.  Kibbe,  33  111.  549  Co.  Litt.  21  a;  Sheppard'B 
175,  85  Am.  Dec.  265;  Graves  v.  Ber-  Touchstone,  77  et  seq. 
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the  tiling  granted.^'^"  By  the  common-law  authorities,  and  by  the 
modern  English  cases,  nothing  can  be  the  subject  of  a  reservation 
but  a  "rent"  or  other  service.^^i  But  in  this  country  the  expres- 
sion is  applied  as  well  to  any  clause  by  which,  upon  a  conveyance 
of  land,  an  easement  or  right  of  profit  is  reserved  for  the  benefit 
of  the  grantor.°s2 

The  subject  of  an  exception  may  be  a  part  of  the  land  itself, 
as  when  one  makes  a  lease  of  certain  described  land,  "saving  and 
excepting"  a  specified  part  thereof,  or  it  may  be  of  the  trees  or 
other  vegetable  products  of  the  soil  growing  thereonjf^^^  or  the 
minerals  thereinj^S"*  or  of  artificial  annexations  to  the  soil.^^'' 

The  term,  "exception"  is  not  infrequently  applied  to  what  may 
more  properly  be  regarded  as  a  reservation  as  creating  a  new  right 
in  favor  of  the  grantor  or  lessor,  not  previously  existing,  and  so 
the  term  "reservation"  is  occasionally  applied  to  what  is  properly 
as  exception,  as  excluding  from  the  operation  of  the  conveyance 
some  part  of  what  would  otherwise  pass  under  the  language  of  the 
description.  The  courts,  in  determining  whether  there  is,  in  the 
particular  case,  an  exception  or  a  reservation,  regard  not  the  lan- 
guage used,  but  the  character  of  the  rights  thereby  created.^^^ 

An  exception  must  be  of  part  of  the  thing  leased  and  not  co-ex- 
tensive therewith,  so  as  to  be  repugnant  thereto.'^^'^  Nor  can  it  be 
of  something  already  specifically  leased,  an  exception,  for  instance, 
in  a  lease  of  twenty  houses,  of  one  of  such  houses,  being  void.^^^ 

550  Co.  Litt.  47  a;  Sheppard's  24  S.  W.  142,  25  S.  W.  932;  Sloan  v. 
Touchstone,  78.  Lav/rence   Furnace  Co.,  29  Ohio   St. 

551  Durham  &  S.  R.  Co.  v.  Walker,  5GS;  Whitaker  v.  Brown,  4f5  Pa.  197; 
2  Q.  B.  940;  Doe  d.  Douglas  v.  Micklethwait  v.  Winter,  6  Exch.  644; 
Lock,  2  Adol.  &  E.  70.5;  V/irkham  v.  Tucker  v.  Linger,  8  App.  Cas.  508. 
Hawker,  7  Mees  &  W.  63;  Corpora-  555  Washington  Mills  Emery  Mfg. 
tion  of  London  v.  Riggs,  13  Ch.  Div.  Co.  v.  Commercial  Fire  Ins.  Co., 
798.  13  Fed.  646;  Badger  v.  Batavia  Paper 

552  See  authorities  cited  Tiffany,  Mfg.  Co.,  70  111.  302;  Sanborn  v. 
Real  Prop.  §§  316,  383.  Hoyt,  24  Me.  118;  Leonard  v.  Clough, 

553  Sheppard's      Touchstone,      78;  133  N.  Y.  292,  31  N.  E.  93. 

Doe  d.  Douglas  v.  Lock,   2  Adol.   &        sse  2    Tiffany,    Real    Prop.    §    383, 

E.  705;  Jenney  v.  Brook,  6  Q.  B.  323;'  note  142. 

Heflin  v.   Bingham,   56  Ala.   566,  28        557  Sheppard's      Touchstone,      78; 

Am.  Rep.  776;  Howard  v.  Lincoln,  13  Dorrell    v.    Collins,    Cro.    Eliz.    6. 
Me.  122;  Putnam  v.  Tuttle,  76  Mass.        558  Sheppard's    Touchstone    (Pres- 

(10  Gray)  48.  ton's  Ed.)  78;  Co.  Litt.  47  a. 
B54Snoddy  v.  Bolen,  122  Mo.  479, 

L.  and  Ten.  18. 
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The  exception  must  also  describe  the  part  excepted  with  such  cer- 
tainty that  it  may  be  identified.'^^^ 

An  exception  of  "all  the  woods"  has  been  construed  as  an  ex- 
ception of  all  the  soil  on  which  the  wood  is  growing,'^^'*^  and  it  has 
been  held  that  an  exception  of  all  the  woods,  underwoods,  and 
copse,  includes  the  land  thereunder,  unless  a  contrary  intention 
appear.''^^  But  an  exception  of  '"timber  trees"  has  been  held  not 
to  cover  the  soil,^^^  ^nd  the  same  view  has  been  taken  of  an  ex- 
ception of  "all  timber  trees,  wood,  underwood,  etc."'*^^ 

§  27.     Signing  of  the  instrument. 

An  instrument  of  lease,  if  intended  to  create  an  estate  of  such 
duration  as  to  be  within  the  statute  of  frauds,  must  be 
signed  by  the  lessor  in  order  to  be  operative,^^'*  unless 
perhaps  the  presence  of  his  seal  might  be  regarded  as 
dispensing  with  the  necessity  of  his  signature.^^^  Even  though 
there  is  no  signature  by  the  lessor  satisfying  the  statute  of  frauds, 
if  the  lessee  enters  into  possession  and  pays  rent,  he  holds,  accord- 
ing to  some  cases,^*^^  as  a  periodic  tenant  upon  the  terms  orally 
agreed  upon,  so  far  as  they  may  be  applicable  to  such  a  tenancy; 
and  the  writing,  it  seems,  would  be  available  in  such  case  for  the 
purpose  of  refreshing  the  recollection  of  either  of  the  parties  as  to 
what  were  the  agreed  terms,'^^'^  and  might  also  be  admissible 
against  either  party  as  an  admission  in  that  respect,  so  far  as  it 
may  have  been  adopted  by  such  party .°^^ 

Even  though  the  case  is  not  within  th£  statute  of  frauds,  owing 
to  the  brevity  of  the  interest  intended  to  be  created,^^'*  it  does  not 
seem  that  such  an  unsigned  writing  would  be  admissible  in  evi- 

859  Sheppard's    Touchstone,    78.  Laughran  v.   Smith,   75  N.   Y.   205; 

6C0  ive  V.  Sams,  Cro.  Eliz.  521.  Clemens  v.  Broonfield,   19  Mo.  118. 

561  Whistler   v.    Paslow,    Cro.    Jac.  so.-.  See  Cherry  v.  Heming,  4  Exch. 

487  631;  Cooch  v.  Goodman,  2  Q.  B.  580; 

5C2  Whistler   v.    Paslow,    Cro.    Jac.  Pollock,    Contracts    (6th    Ed.)    161; 

487.     And   see   Pincomb  v.   Thomas,  Williams,  Real  Prop.  (18th  Ed.)  152; 

Cro.  Jac.  524.  Browne,  Stat,  of  Frauds,  §  9. 

5C3Legh  V.  Heald,  1  Barn.  &  Adol.  sco  See  ante,  §  25  g  (2). 

622.  ""^  See  1  Wigmore,  Evidence,  §  734 

564  Mentzer  v.  Hudson  Sav.  Bank,  et  seq. 

197  Mass.  325,  83  N.  E.  1102;   Nick-  bbs  See    2    Wigmore,    Evidence,    8 

oils  V.  Barnes,  32  Neb.  195,  49  N.  W.  1048  et  seq. 

342;  Id.,  39  Neb.  103,  57  N.  W.  990;  6co  See  ante,  §  25  d. 
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dence  to  show  the  terms  of  the  letting,  it  being  indeed  a  legal  nulli- 
ty,"*^"  and  it  would  presumably  be  available,  as  in  the  other  case, 
only  to  refresh  the  recollection  of  one  of  the  parties  as  to  the  terms 
of  the  letting,  or  as  an  admission  against  his  interest. 

The  question  whether  an  instrument  of  lease  not  signed  by  the 
lessor,  but  signed  by  the  lessee,  can  operate  against  the  latter,  so 
as  to  subject  him  to  liability  on  covenants  on  his  part  contained 
therein,  is  considered  in  another  connection,^'^i  as  is  the  question 
whether  the  lessee  can  be  held  liable  on  covenants  on  his  part  to 
be  performed  when  the  lessor  alone  signs  the  instrument.^'^^ 

The  first  section  of  the  English  statute  of  frauds  requires  sign- 
ing merely  "by  the  parties  making  or  creating"  the  leases  or 
estates  referred  to  in  the  statute.  This  seems  plainly  to  mean  that 
the  lessor  only  need  sign  the  lease ;  and  that  the  lease  is  valid  to 
vest  an  interest  in  the  lessee,  although  not  signed  by  the  latter, 
would  no  doubt  be  everywhere  conceded.^'''^  That  a  conveyance 
in  fee  simple  is  valid  without  the  signature  of  the  grantee  is  un- 
questioned, and  greater  formality  could  not  be  required  in  the  con- 
veyance of  a  lesser  estate. 


B70  In  Harris  v.  Harper.  48  Kan. 
418,  29  Pac.  697,  a  different  view 
seems  to  have  been  taken.  There 
the  proposed  lessee  signed  the  lease 
and  handed  it  to  the  lessor  to  sign, 
but  the  latter  failed  to  do  so.  The 
lessee,  however,  took  possession  and 
cultivated  the  land,  and  it  was  held 
that  the  lease  was  valid,  since  the 
parties  "had  acted  under  it,"  and 
since  also  the  lessee  "signed  the 
lease"  and  the  lessor  "accepted  it," 
the  court  comparing  it  to  the  case  of 
the  acceptance  of  a  conveyance  by 
the  grantee,  which  renders  it  bind- 
ing on  the  latter.  It  has  never,  how- 
ever,  been  decided  that  the  grantor 
Is  bound  by  a  conveyance  signed  by 
the  grantee  merely  because  he  re- 
ceives it  from  the  latter  for  signature 
without  objection.  Likewise,  in 
Evans  v.  Conklin,  71  Hun,  536,  24 
N.   Y.    Supp.    1081,   it   seems   to   be 


thought  that  the  entry  of  the  lessee 
validates  a  lease  not  signed  by  the 
lessor.  But  in  such  case  it  is  the 
permissive  entry  which  creates  a 
tenancy.  An  entry  by  a  lessee  under 
a  lease  not  executed  by  the  intend- 
ing lessor  has  no  more  effect  in  valid- 
ating the  lease  than  the  entry  of 
a  grantee  under  an  unsigned  con- 
veyance in  fee  would  have  in  validat- 
ing such  a  conveyance. 
5V1  See  post,  §  53  a. 

572  See  post,  §  53  b. 

573  See  Crescent  City  Wharf  & 
Lighter  Co.  v.  Simpson,  77  Cal.  286, 
19  Pac.  426;  Dodd  v.  Pasch,  5  Cal. 
App.  686,  91  Pac.  166;  Baltimore  & 
O.  R.  Co.  V.  Winslow^  18  App.  D.  C. 
438;  Baragiano  v.  Villani,  117  111. 
App.  372;  Libbey  v.  Staples,  39  Me^. 
166;  Braman  v.  Dodge,  100  Me.  143, 
60  Atl.  799 ;  Witman  v.  City  of  Read- 
ing, 191  Pa.  134,  43  Atl.  140. 
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§  28.     Sealing  of  the  instrument. 

The  requirement  of  the  statute  of  frauds  that  a  lease  he  in 
writing  and  signed  by  the  lessor  does  not  involve  any 
necessity  that  the  instrument  be  sealed  by  him.'^^*  In 
England  it  is  provided  by  statute  that  a  lease  which  is 
required  to  be  in  writing  must  be  sealedj'^'S  and  occasionally  in 
this  country  it  is  provided  by  statute  that  a  lease  creating  an  in- 
terest in  land  greater  than  a  term  of  a  specified  number  of  years 
must  be  under  seal.'^^^  It  has,  in  England,  been  decided  that  a 
lease,  not  complying  with  the  statutory  requirement  of  a  seal,  may 
be  regarded  as  a  valid  contract  for  a  lease,'57  7  and  so,  ordinarily, 
in  a  court  of  equity,  such  a  lease  would  be  regarded  as  a  contract 
for  a  lease,  specifically  enforcible,  the  lack  of  a  seal  being  conse- 
quently, in  such  a  court,  immaterial.^'^® 


5T4  See  Farmer  v.  Rogers,  2  Wils. 
26 ;  Boggard  v.  Gale,  107    111.  App.  128 ; 
Lake  v.  Campbell,  18   111.  106;    Hill 
V.   Woodman,    14   Me.   38    (semble); 
Gay  V.  Ihm,  3  Mo.  App.  588;   Hunt 
V.  Hazelton,  5  N.  H.  216,  20  Am.  Dec. 
575;  Den  d.  Mayberry  v.  Johnson,  15 
N.  J.  Law  (3  J.  S.  Green)  116;  Stod- 
dard   V.    Whiting,    46    N.    Y.    627; 
O'Brien  v.  Smith,  37  N.  Y.  St.  Rep. 
41,  13  N.  Y.  Supp.  408;  Id.,  129  N.  Y. 
620,  29  N.  E.  1029;  Woolsey  v.  Henke, 
125  Wis.  134,  103  N.  W.  267;  Browne, 
Stat,  of  Frauds,  §  6. 
BT.-;  Stat.  8  &  9  Vict.  c.  106. 
576  See  e.  g.,  Connecticut  Gen.  St. 
1892,   §§  4029,  4041    (Lease  for  over 
one  year) ;  Delaware  Rev.  Code  1893, 
p.  866   (Unsealed  lease  good  for  one 
year  only) ;  Maryland  Pub.  Gen.  Laws 
1904,  art.  21,  §§  1,  10   (Estate  above 
seven  years) ;  Michigan  Comp.  Laws 
1897,  §  8956    (semble);   Neio  Hamv 
sMre  Pub.  St.  1901,  c.  137,  §  3   (sem- 
ble) ;   Ball.  Ann.  Codes  WasMnoton 
1897.    §    4568    (Lease    for    over    one 
year) ;    West  Virginia  Code   1906,   § 
3020  (Lease  for  over  five  years). 
Not    infrequently    the    statute    in 


terms  provides  that  a  "conveyance" 
or  a  "deed"  shall  be  under  seal, 
without  clearly  stating  whether  this 
includes  a  lease.  The  word  "con- 
veyance" would  seem,  prima  facie  at 
least,  to  include  a  lease.  The  word 
"deed"  itself  properly  means  a  sealed 
instrument,  as  is  recognized  in  Arb- 
enz  V.  Exley,  Walkins  &  Co.,  52  W. 
Va.  476,  44  S.  E.  149,  61  L.  R.  A. 
957,  where  the  statute  providing  that 
a  lease  for  over  five  years  shall  be 
"by  deed"  is  assumed  to  require  a 
sealed  instrument. 

57V  See  Bond  v.  Rosling,  1  Best  & 
S.  371;  Rollason  v.  Leon,  7  Hurl.  & 
N.  73;  Tidey  v.  Mollett,  16  C.  B.  (N. 
S.)  298;  Parker  v.  Taswell,  2  De  Gex 
&  J.  559. 

578  Such  is  the  view  adopted  by  a 
court  of  equity  in  regard  to  an 
unsealed  conveyance  in  fee.  Wads- 
worth  V.  Wendell,  5  Johns.  Ch.  (N. 
Y.)  224;  Swltzer  v.  Knapps,  10  Iowa, 
72,  74  Am.  Dec.  375;  Jewell  v.  Hard- 
ing, 72  Me.  124;  Brinkley  v.  Bethel, 
56  Tenn.  (9  Heisk.)  786;  Frost 
V.  Wolf.  77  Tex.  455,  14  S.  W.  440,  19 
Am.  St.  Rep.  761. 
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If  the  intended  lessee  enters  and  pays  a  periodic  rent,  he  will 
ordinarily  be,  at  law,  a  periodic  tenant  upon  the  terms  stated  in 
the  instrument,  so  far  as  they  are  applicable  to  a  tenancy  of  that 
character,^"^  as  is  one  entering  under  a  lease  void  under  the  stat- 
ute of  frauds.^  ^^ 

It  has  been  said  that  a  lease  for  a  life  or  lives,  as  distinct  from 
a  lease  for  years,  must,  since  it  creates  a  freehold  interest,  be  un- 
der seal.^si  This  seems  questionable,  in  the  absence  of  any  local 
statutory  requirement  to  that  effect.  At  common  law  a  lease  for 
life,  as  any  other  conveyance  of  a  freehold  interest,  took  effect  by 
livery  of  seisin  alone,  and  if  the  words  of  limitation  necessary  to 
create  the  estate  intended  were  used,^82  and  witnesses  were  present 
who  could  prove  the  use  of  such  words,  it  was  entirely  immaterial 
whether  they  were  put  in  writing,5S3  though  writing,  on  account  of 
its  greater  certainty,  was  ordinarily  employed,  and  writings  were 
usually  sealed-'^'s^  It  was  not  until  the  enactment  of  the  statute 
of  frauds  that  livery  of  seisin  was  required  to  be  accompanied  by 
writing  in  order  to  create  a  freehold  estate,  and  this  statute,  while 
requiring  the  writing  to  be  signed,  imposed  no  requirement  of  a 


579  Stewart  v.  Apel,  4  Houst.  (Del.) 
314,  5  Houst.  189;  Arbenz  v.  Exley, 
Watkins  &  Co.,  52  W.  Va.  476,  44  S. 
E.  149  61  L.  R.  A.  957. 

580  See  ante,  §  25  g  (1). 

581  There  are  dicta  to  that  effect, 
made  without  any  discussion,  in  Doe 
d.  Warner  v.  Browne,  8  East,  165 
(per  Lawrence,  J.);  Browne  v.  War- 
ner, 14  Yes.  Jr.  156  (per  Eldon,  L.  C.) . 
These  are  referred  to  with  apparent 
dissaproval  in  Comyn,  Landl.  &  Ten. 
p.  55,  note.  And  that  no  seal  was 
necessary,  in  the  case  of  a  lease  for 
life,  previous  to  the  statute  8  &  9 
Vict.,  see  3  Preston,  Abstracts  of 
Title,  114.  To  the  same  effect,  ap- 
parently, is  2  Piatt,  Leases,  3.  The 
decision  in  People  v.  Gillis,  24  Wend. 
(N.  Y.)  201,  to  the  effect  that  a 
lease  for  life  requires  a  seal,  is 
based  on  the  local  statutory  provi- 
sion  there   referred  to,    requiring  a 


seal  for  the  creation  of  a  freehold 
interest. 

Even  a  conveyance  in  fee  simple 
is  perfectly  valid,  it  would  seem, 
without  any  seal,  in  the  absence  of  a 
statutory  requirement  of  a  seal,  or 
unless  it  is  to  be  regarded  as  taking 
effect  as  a  conveyance  by  bargain 
and  sale  and  the  statute  of  Enroll- 
ments is  in  force  in  the  particular 
jurisdiction.  See  2  Tiffany,  Real 
Prop.  §  403.  There  are,  however,  a 
number  of  cases  which  have  decided 
the  contrary.     Id. 

582  No  words  of  limitation  were 
necessary  in  the  case  of  a  lease  for 
life.     See  Co.  Litt.  42  a. 

B83Litt.  §§  214,  216;  Co.  Litt.  48 
b,  121  b,  143  a;  Sheppard's  Touch- 
stone, 203.  See  Challis,  Real  Prop. 
(2d  Ed.)  363;  2  Pollock  &  Maitland, 
Hist.  Eng.  Law  (2d  Ed.)   83. 

5S4  Williams,  Real  Prop.  (18th 
Ed.)  147. 
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seal.  The  common-law  requirement  of  livery  of  seisin  has  been 
dispensed  with  by  statute  in  some  jurisdictions,  and  in  others  it 
would  no  doubt  be  regarded  as  obsolete,  but  the  withdrawal  of 
the  necessity  of  livery  does  not,  it  is  conceived,  introduce  any  ne- 
cessity of  sealing.  But  a  lease  of  an  incorporeal  thing,  for  how- 
ever brief  a  period,  must,  at  common  law,  be  by  deed,  that  is, 
by  a  sealed  instrument,  since  it  lies  in  grant  and  not  in  livery j^^'^ 
and  presumably  this  is  the  law  in  all  jurisdictions  where  the  effic- 
acy of  a  seal  is  still  recognized  and  no  statutory  change  has  inter- 
vened.^sG  jf^  however,  an  incorporeal  thing  is  appurtenant  to 
land,  it  will  ordinarily  pass,  though  not  expressly  mentioned,  by 
a  lease  of  the  land  itself.'^^^ 

§  29.    Attestation  of  the  instrument. 

In  some  states  an  instrument  of  lease,  in  order  to  create  an  inter- 
est of  a  specified  duration,  is  required  to  be  witnessed.^***  In  one 
state  it  has  been  held  that  a  want  of  such  attestation  will  prevent 
the  vesting  of  any  legal  interest  in  the  lessee,^^^  but  it  more 
usually  affects  merely  the  validity  of  the  lease  as  against  third 
persons  without  notice  of  its  contents.'^^^* 

§  30.    Acknowledgment  of  the  instrument. 

In  many  states  it  is  provided  by  statute  that  an  instrument  of 
lease  shall  be  acknowledged  before  an  official.^^^     Such  a  require- 

685  Somerset  v.  Fogwell,  5  Barn.  &  (Lease  for  over  one  year);   Wiscon- 

C.   875;    Mayfield   v.   Robinson.   7   Q.  sin  Rev.  St.  1898,  §§  2216,  2326. 

B.  486;    Williams,  Real  Prop.    (18th  ssa  Richardson    v.    Bates,    8    Ohio 

Ed.)    172.  St.  257,  32  Am.  Dec.  707;   Abbott  v. 

588  See  cases  cited  2  Tiffany,  Real  Bosworth,    36   Ohio   St.   605.     So   in 

Prop.   §  403,  note  333.  Langmede  v.  Weaver,  65  Ohio  St.  17, 

587  See  post,  §  125.  60  N.  E.  992,  it  is  said  that  a  lease 

588  See  e.  g.,  Conyiecticut  Gen.  St.  not  witnessed  as  required  by  law  is 
1902,  §  4041;  Maryland  Pub.  Gen.  at  most  a  mere  contract  for  a  lease 
Laws  1904,  art.  21,  §§  1,  10;  Michi-  and  conveys  no  interest  in  the  land. 
gan  Comp.  Laws  1897,  §  8962  (sem-  ssua  Weaver  v.  Coumbe,  15  Neb. 
ble);  Minnesota  Rev.  Laws  1905,  §  167,  17  N.  W.  357;  Johnson  v.  Phoe- 
3346;  Nebraska  Comp.  St.  1905,  §  nix  Mut.  Life  Ins.  Co..  46  Conn. 
4754  (Lease  for  over  one  year) ;  New  92;  Ripley  v.  Cross,  111  Mass.  41. 
Hampshire  Pub.  St.  1901,  c.  137,  §§  sno  See  e.  g.,  Kirby's  Dig.  St. 
3,  4;  Ohio  Rev.  St.  1906,  §  4106;  Ball.  Arkansas  1904,  §  742  et  seq.;  Call- 
Ann.  St.  &  Codes  Washington  §  45G8  fornia  Civ.  Code,  §  1161;  Connecticut 
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ment  is  ordinarily  imposed  only  as  a  preliminary  to  the  record  of 
the  instrument  for  the  purpose  of  charging  a  subsequent  purchaser 
of  the  land  with  notice  thereof,  and,  though  unacknowledged,  the 
instrument  is  effective  as  between  the  parties.^^^  Occasionally, 
however,  the  acknowledgment  is  regarded  as  necessary  to  render 
the  instrument  effective  for  any  purpose.^^^  Jq  some  states  the 
lack  of  acknowledgment,  as  a  prerequisite  to  record,  may  be  sup- 
plied by  proof  by  the  witnesses  of  its  execution.'^^^ 

§  31.    Delivery  of  the  instrument. 

In  order  that  a  lease  be  effective  to  vest  an  interest  in  the  lessee, 
it  must  be  delivered,'^^^  that  is,  there  must  be  an  expression  on  the 


Gen.  St.  1902,  §  4041;  Burns'  Ann. 
St.  Indiana  1901,  §  3352;  Maryland 
Code  Pub.  Gen.  Laws  1904,  art.  21,  § 
1;  Michigan  Comp.  Laws  1897,  §§ 
8956,  8962;  Minnesota  Rev.  Laws 
1905,  §  3348;  Missouri  Rev.  St.  1899, 
§  906;  Nebraska  Comp.  St.  1905,  § 
4755;  2  Gen.  St.  New  Jersey  p.  1036; 
New  Hampshire  Pub.  St.  1901,  c. 
137,  §§  3,  4;  Ohio  Rev.  St.  1906,  § 
4106;  Vermont  Pub.  St.  1906,  §  2581. 

In  Toupin  v.  Peabody,  162  Mass. 
473,  39  N.  E.  280,  it  was  decided  that 
a  lease  for  five  years,  with  a  covenant 
for  renewal  for  five  years,  was  a 
"lease  for  more  than  seven  years 
from  the  making  thereof,"  within  a 
statute  requiring  such  a  lease  to  be 
recorded  in  order  to  be  A-^alid  against 
a  bona  fide  purchaser,  so  as  to  de- 
prive the  lessee  of  the  right  to  the 
renewal  as  against  such  a  purchaser, 
If  not  recorded.  The  court  refuses 
to  say  whether  It  would  be  invalid 
as  against  the  purchaser  as  regards 
the  first  five-year  term. 

591  Johnson  v.  Phoenix  Mut.  Ins. 
Co.,  46  Conn.  92;   Lake  v.  Campbell, 

18  111.   106;    McCardell   v.   Williams, 

19  R.  I.  701,  36  Atl.  719;  Wihelm  v. 
Mertz,  4  G.  Greene  (Iowa)  54;  Wea- 


ver V.  Coumbe,  15  Neb.  167,  17  N.  W. 
357;  Town  of  Lemington  v.  Stevens, 
48  Vt.  38. 

"'92  Anderson  v.  Critcher,  11  Gill  & 
J.  (Md.)  450,  37  Am.  Dec.  72;  Bro- 
hawn  V.  Van  Ness,  1  Cranch,  C.  C. 
366.  Fed.  Cas.  No.  1,  920;  Richard- 
son V.  Bates,  8  Ohio  St.  257,  32  Am. 
Dec.  707.  See  Wm.  W.  Kendall 
Boot  &  Shoe  Co.  v.  Bain,  55  Mo.  App. 
264. 

In  McGlauflin  v.  Holman,  1  Wash. 
St.  239,  24  Pac.  439,  it  is  decided 
that  though  a  lease  is  not  acknowl- 
edged, if  the  lessee  has  taken  pos- 
session and  made  improvements,  he 
is  entitled  to  specific  performance. 
And  see  Mounts  v.  Goranson,  29 
Wash.  261,  69  Pac.  740.  But  see  ante, 
§  25  g  (5)  as  to  the  theory  of  specific 
performance  of  a  lease. 

593  See  Michigan  Comp  Laws  1897, 
§  8969: Minnesota  Rev.  Laws  1905,  § 
3347;  2  Gen.  St.  New  Jersey  p.  1036; 
Nebraska  Comp.  St.  1905,  §  4762; 
New  York  Real  Prop.  Law,  §  241; 
Vermont  Pub.  St.  1906,  §§  2590-2596. 

594  Piper  V.  Simpson,  6  Ont.  App. 
175;  Howard  v.  Carpenter,  11  Md. 
259;  Jordan  v.  Davis,  108  111.  336; 
Kelsey  v.  Tourtelotte.  59  Pa.  184; 
Whitford  v.  Laidler,  94  N.  Y.  145,  46 
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part  of  the  lessor,  by  word  or  act,  of  his  intention  that  the  lease 
shall  take  effect.^'"^  The  requisites  of  a  valid  delivery  in  the  case 
of  a  lease  are  no  doubt  the  same  as  in  the  ease  of  any  other  con- 
veyance. In  order  that  there  be  a  valid  delivery,  it  is  not  neces- 
sary that  the  written  instrument  itself  be  phj'sically  transferred 
by  the  lessor  to  the  lessee,  or  to  a  third  person  on  his  behalf.^^*' 
And,  on  the  other  hand,  though  there  is  such  physical  transfer,  it 
does  not  constitute  a  delivery,  if  it  is  for  a  special  purpose  and 
the  instrument  is  not  intended  to  take  effect.'^^'^ 

The  fact  that  the  lessor  has  the  lease  recorded  ordinarily  raises 
a  presumption  of  delivery,  but  this  presumption  may  be  overcome 
by  evidence  that  there  was  no  intent  on  his  part  that  it  should  be- 
come immediately  operative.^^s  It  has  been  said  that  the  fact 
that  the  lessee  has  gone  into  possession  of  the  land  raises  a  pre- 
sumption of  delivery  of  the  lease,^^''  but  this  can  be  so,  it  seems, 
only  if  the  entry  is  with  the  lessor's  consent. 

A  lease,  like  any  other  conveyance,  may  be  delivered  in  escrow, 
that  is,  it  may  be  deposited  with  a  third  person  to  be  held  by  him 
until  the  performance  of  a  condition  by  the  lessee,  whereupon  it 
will  take  effect  as  of  the  time  when  it  was  so  deposited.^^o 

§  32.    Acceptance  of  the  instrument. 

In  order  that  a  lease  may  operate  to  vest  an  interest  in  the  les- 
see, it  is  not  necessary,  it  seems,  according  to  the  English  decisions, 
that  it  be  accepted  by  him,  or,  in  other  words,  his  acceptance  will 

Am.  Rep.  131;  Stetson  v.  Briggs,  114  instrument     was     retained     by     the 

Cal.  511,  46  Pac.  603.  lessee  instead  of   being  returned   to 

5:'''  See  2  Tiffany,  Real  Prop.  §  406,  the  lessor  as  was  intended,  and  al- 

where  the  writer  has  discussed  the  though  an  inventory  of  certain  per- 

Bubject  of  delivery  at  some  length.  sonal  property  included  in  the  lease 

590  Witman    v.    Reading,    191    Pa.  was   not   attached   to   the  copies  of 

134,  43  Atl.  140;  Reynolds  v.  Greon-  the  lease  war,  intended, 

baum,  SO  111.  416;  Oneto  v.  Restano,  cos  Seo  authorities  cited  2  Tiffany, 

89  Cal.  63,  26  Pac.  788.  Real  Prop.,  §  406. 

B97  Jordan   v.    Davis,    108   111.    336.  nn"  David   Stevenson   Brew.   Co.   v. 

And  see  cases  cited  2  Tiffany,  Real  Culbertson,    18   Misc.    486,   41    N.   Y. 

Prop.,  §  406,  note  376.  Supp.  1039. 

In  Lawrence  v.  Bell.  132  Ala.  30S,  nno  Gudgen  v.  Bessett,  6  El.  &  Bl. 

31  So.  503,  it  was  decided  that  there  986;    Gorsuch    v.    Rutledge,    70    Md. 

was    a    sufficient    delivery    although  272;    Whitford   v.  Laidler,  94  N.  Y. 

one   of  the  duplicate   copies  of  the  145,  46  Am.  Rep.  131. 
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be  presumed  until  he  expresses  his  dissent.^*^!  And  this  view 
would  presumably  be  adopted  in  those  states  in  which  the  courts 
have  followed  the  English  rule,  that  an  acceptance  of  a  conveyance 
in  fee  simple  is  not  necessary  to  its  validity .^''^^  Iq  other  states, 
however,  in  which  a  conveyance  in  fee  simple  is  regarded  as  inval- 
id until  accepted,  a  conveyance  by  way  of  lease  would  no  doubt 
also  be  so  regarded.^os  But  even  in  these  states,  if  a  lease  is  made 
to  an  infant,  or  other  person,  not  sui  juris,  and  it  is  of  a  beneficial 
character,  it  is  valid  even  though  not  accepted  by  him,  or,  as  it  is 
sometimes  expressed,  there  is  in  such  case  a  presumption  of  ac- 
ceptance.^*'^ A  lease  to  such  a  person  is  perfectly  valid  unless  and 
until  repudiated  by  him.^o^ 

Though  a  lease  is,  as  above  stated,  it  seems,  in  some  jurisdictions, 
valid,  for  the  purpose  of  vesting  an  interest  in  the  lessee,  that  is, 
as  a  conveyance,  without  any  acceptance  by  him,  he  is  not  regard- 
ed as  actually  a  tenant,  as  is  explained  later,*'05a  ^^til  he  has  en- 
tered on  the  premises.  And  until  the  lessee  has  in  some  way  ac- 
cepted or  adopted  the  lease,  he  cannot  be  held  personally  respon- 
sible upon  the  covenants  contained  in  the  instrument.*5o^  His  en- 
try on  the  premises  is  regarded  as  evidence  of  an  acceptance  for 
the  purpose  of  imposing  such  liability  on  him.'507 

§  33.    Recording  of  the  instrument. 

The  statutes  of  many  of  the  states  require  that  a  lease  for  a 
term  greater  than  a  period  named  in  the  statute''*'^'*  shall  be  re- 

601  See  2  Piatt,  Leases,  5;  Gorton's  36  N.  Y.  Supp.  801;  Majors  v.  Good- 
Case,  2  Rolle,  Abr.  787;  Thompson  rich  (Tex.  Civ.  App.)  54  S.  W.  919; 
V.  Leach,  2  Vent.  198,  201.  Shelton    v.    Durham,    76    Mo.    434; 

602  See  authorities  cited  2  Tiffany,  Ahrns  v.  Chartiers  Valley  Gas  Co., 
Real  Prop.  §  407.  188    Pa.   249,   41  Atl.   739    (semble)  ; 

603  See  State  Board  of  Land  Com'rs  Goldberg  v.  Wood,  45  Misc.  327,  90" 
V.   Carpenter.  16  Colo.  App.  436,   66  N.  Y.  Supp.  427. 

Pac.  165;  Leiter  v.  Pike,  127  111.  287,  eo?  See  post,  §  53  b,  at  note  53. 

20    N.    E.    23;    Castro    v.    Gaffey,    98  eoTa  a  lease  for  five  years  with  a 

Cal.  421,  31  Pac.  363;  Burt  v.  Warne,  covenant  for  renewal  for  five  more 

31  Mo.  296.  years  has  been  regarded  as  a  lease 

604  See  authorities  cited  2  Tiffany,  for  more  than  seven  years,  within 
Real  Prop.  p.  937,  note  400.  Also  19  a  statute  requiring  the  record  of 
Harv.  Law  Rev.  612.  such    a    lease.     Toupin   v.    Peabody, 

605  See  ante,  §  21b  (2).  162   Mass.   473,   39    N.   E.   280;    Leo- 
605a  See  post,  §  37.  minster  Gaslight  Co.  v.  Hillery,  197 

606  Adams  v.  Doelger,  15  Misc.  140,    Mass.  267,  83  N.  E.  870. 
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corded,*'''^  ^rj^h  tj^.  result  that  if  not  recorded  it  is  invalid  as 
against  a  bona  fide  purchaser  for  value  from  the  lessor,*"*"  or  a 
subsequent  lessee,*'^"  or,  occasionally,  as  against  creditors  of  the 
lessor.*''^  Such  a  requirement  that  a  lease  be  recorded,  as  in  the 
case  of  conveyances  in  fee,  does  not  usually  affect  the  validity  of 
the  instrument  as  between  the  parties,''^ 2  or  as  against  third  per- 
sons other  than  purchasers.**'^  In  two  or  three  states,  however, 
the  statute  has  been  construed  as  invalidating  the  instrument  for 
all  purposes  if  not  recorded.*^^^ 

In  states  where  the  requirement  of  record  is  regarded  as  intend- 


608  See  e.  g.,  Connecticut  Gen.  St. 
§  4041:  Burn's  Ann.  St.  Indiana  1901, 
§  3350  a;  Maine  Rev.  St.  1903,  c.  75,  § 
11;  Maryland  Code  Pub.  Gen.  Laws 
1904,  art.  21,  §§  1,  10;  Massachusetts 
Rev.  Laws  1902,  c.  127,  §  4;  New 
Hampshire  Pub.  St.  1901,  c.  137,  §  4; 
1  Gen.  St.  New  Jersey,  p.  857;  New 
York  Real  Prop.  Law,  §§  240,  241; 
North  Dakota  Rev.  Codes  1905,  § 
5038;  South  Carolina  Civ.  Code  1902, 
§§  214,  2456;  South  Dakota  Civ.  Code 
1903,  §  986;  Termont  Pub.  St.  1906, 
§  2581. 

It  has  been  decided  that  a  lease  is 
a  conveyance  within  a  statute  requir- 
ing a  conveyance  to  be  recorded  in 
order  to  be  effective  as  against  a  pur- 
chaser without  notice.  Milliken  v. 
Faulk.  Ill  Ala.  658,  20  So.  594; 
Garber  v.  Gianella,  98  Cal.  527,  33 
Pac.  458;  Commercial  Bank  of  Santa 
Ana  V.  Pritchard,  126  Cal.  600,  59 
Pac.  130.  Contra,  Hutchinson  v. 
Bramhall,  42  N.  J.  Eq.  372,  7  Atl. 
873  (in  view  of  other  statutory  pro- 
visions). 

In  Faxon  v.  Ridge,  87  Mo.  App. 
299,  it  is  decided  that  a  lease  is  to 
be  recorded  in  the  real  estate  rec- 
ords, as  being  an  "instrument  where- 
by real  estate  may  be  affected," 
within  the  meaning  of  the  statute. 

A  mortgage  of  a  loasehold  is  a  con- 
veyance to  be  recorded   among  the 


real  estate  conveyances  rather  than 
among  mortgages  of  chattels;  see 
Westchester  Trust  Co.  v.  Hobby  Bot- 
tling Co.,  185  N.  Y.  577,  78  N.  E. 
1114. 

«09  Milliken  v.  Faulk,  111  Ala.  658, 
20  So.  594;  Toupin  v.  Peabody,  162 
Mass.  473,  39  N.  E.  280;  City  Coun- 
cil of  Charleston  v.  Page,  Speer  Eq. 
(S.  C.)    159. 

«io  Thompson  v.  Christie,  138  Pa. 
230,  20  Atl.  934,  11  L.  R.  A.  236. 
Compare  Hodge  v.  Giese,  43  N.  J. 
Eq.    342.    11    Atl.    484. 

611  Clift  V.  Stockdon,  14  Ky.  (4 
Litt.)  215;  Flower  v.  Pearce,  45  La. 
Ann.  853,  13  So.  150;  Chapman  v. 
Gray,  15  Mass.  439. 

612  Johnson  v.  Phoenix  Mut.  Life 
Ins.  Co.,  46  Conn.  92;  Baldwin  v. 
Walker,  21  Conn.  168;  Lake  v.  Camp- 
bell, 18  111.  106;  Kittle  v.  St.  John, 
10  Neb.  605,  7  N.  W.  271;  Clarke  v. 
Merrill,  51  N.  H.  415. 

"i-iBarnum  v.  Landon,  25  Conn. 
137;  Anthony  v.  New  York,  P.  &  B. 
R.  Co.,  162  Mass.  60,  37  N.  E.  780. 

614  Brohawn  v.  Van  Ness,  1  Cranch, 
C.  C.  366,  Fed.  Cas.  No.  1,920;  And- 
erson V.  Critcher,  11  Gill  &  J.  (Md.) 
450,  37  Am.  Dec.  72;  Polk  v.  Reyn- 
olds, 31  Md.  106;  Baltimore  &  O.  R. 
Co.  V.  West,  57  Ohio  St.  161,  49  N.  E. 
344. 
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ed  for  the  protection  of  purchasers  only,  notice  of  the  lease  on  the 
part  of  the  purchaser  will  be  as  effective  as  record  for  the  protec- 
tion of  the  lessee.*'^^  In  most  jurisdictions,  presumably,  the  fact 
that  the  lessee  is  in  possession  of  the  premises  would  be  sufficient 
to  charge  a  purchaser  with  notice  of  the  lease.^^^ 

It  has  been  decided,  in  jurisdictions  where  a  lease  is  invalid  as 
between  the  parties  if  not  acknowledged  or  recorded,  that  the  les- 
see entering  thereunder  and  paying  rent  is  to  be  regarded  as  ten- 
ant from  year  to  year  upon  the  terms  of  the  lease  except  as  to  du- 
ration,^!"  and  that  he  holds  upon  the  terms  of  the  lease  has  been 
asserted,  without  reference  to  the  question  of  payment  of  rent.®^^ 
Ordinarily,  it  would  seem,  in  accordance  with  the  rules  previously 
stated,®^^  the  lessee  so  entering  would  be  in  the  first  place  a  tenant 
at  will,  becoming  a  tenant  from  year  to  year  or  month  to  month 
upon  payment  of  rent  by  him,  according  as  the  rent  is  a  yearly 
or  a  monthly  rent,  or  he  might  perhaps  be  regarded  as  a  periodic 
tenant  even  without  the  payment  of  a  periodic  rent,  by  reason  of 
the  reservation  of  such  a  rent.^^^' 

§  34.    Lease  made  by  agent, 
a.    Agent's  power  to  make  lease.    There  have  been  occasional 

615  Whittemore  v.  Smith,  50  Conn,  heirs,"  the  lessee  entering  thereun- 
376;  McCardell  v.  "Williams,  19  R.  der  was,  as  regards  a  purchaser  from 
I.  701,  36  Atl.  719;  Anderson  v.  Har-  the  lessor,  a  tenant  from  year  to 
ris,  1  Bailey  Law  (S.  C.)  315.           '  year   upon    the   terms   of   the   lease. 

616  It  is  so  decided  in  Scherer  v.  Since  the  lease  was,  by  the  terms  of 
Cuddy,  85  Cal.  270,  24  Pac.  713;  the  statute,  valid  as  regards  the 
Haworth  v.  Taylor,  108  111.  275;  Lee-  lessor,  the  peculiar  result  follows 
brick  V.  Stable,  68  Iowa,  515,  27  N.  that  the  lessee  was  a  tenant  for  the 
W.  490;  Disbrow  v.  Jones,  Har.  term  of  the  lease  so  long  as  the 
(Mich.)  48.  But  see  Jokinsky  v.  property  was  retained  by  the  lessor, 
Miller,  44  Misc.  239,  88  N.  Y.  Supp.  and  became  a  tenant  from  year 
928.  to  year  upon  its  conveyance  to  an- 

61T  Baltimore  &  0.  R.  Co.  v.  West,  other. 

57  Ohio  St.  161,  49  N.  E.  344.  eia  See  ante,   §§  14  b    (2)    (b),  25 

618  Emrich    v.    Union    Stock    Yard  g   (1). 

Co.,  86   Md.   482,  38  Atl.   943.  eiaa  See  ante,  §§  14  b   (2)    (b),  25 

In    Thurber    v.    Dwyer,    10    R.    I.  g  (1). 
355,  it  was  decided  that,  though  the  In   Baldwin   v.    Walker,   21    Conn, 
statute  requiring  a  lease  to  be   ac-  168;    Wilson    v.    Griswold,   80   Conn, 
knowledged  provided  that  it  should  be  14,  66  Atl.  7...  it  is  apparently  con- 
valid  "between  the  parties  and  their  sidered   that  if  the  statute  requires 
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decisions  as  to  the  authority  of  a  person  to  make  a  lease  or  a  par- 
ticular class  of  lease  as  agent  on  behalf  of  another.  Thus  it  has 
been  decided  that  one  authorized  to  make  a  lease  for  three  years 
cannot  make  one  for  that  period  with  a  provision  for  renewal,*^2o 
and  that  one  authorized  to  lease  cannot  bind  his  principal  by  a 
covenant  to  irrigate.^-^  Authority  to  collect  rent  does  not  in  it- 
self authorize  one  to  make  a  lease.<^22  There  is  one  case  in  which 
it  was  apparently  decided  that  an  authority  to  take  charge  of  land 
and  obtain  an  income  from  it  during  the  owner's  absence  from  the 
country  authorized  the  agent  to  make  a  lease,  which  was  valid, 
however,  only  so  long  as  the  owner  was  absent.*^23 

One  taking  possession  undei  a  lease  made  by  one  person  pur- 
porting to  act  for  another,  but  without  authority  from  such  other, 
does  not  become  a  tenant  at  will  or  periodic  teaant  under  the  as- 
serted principal,  since  his  possession  is  without  the  latter 's  as- 
pent. ^24  The  general  rule  as  to  the  status  of  one  entering  under  an 
invalid  lease*^-^  cannot  apply  in  such  case.  If,  however,  the  assert- 
ed principal  accepts  rent  from  the  lessor,  or  otherwise  expresses 
assent  to  his  taking  and  holding  of  possession,  the  latter  will  be- 
come a  tenant  at  will  or  periodic  tenant,  as  the  case  may  be. 

b.  Form  of  authorization.  The  first  section  of  the  English 
statute  requires  leases  to  be  in  A.^-itin^'  and  signed  '  y  the  parties 
making  or  creating  the  same,  "or  their  agents  thereunto  lawfully 

the  record   only   of  lea,?es   for   over  the  defendants  and  entry  upon  the 

one    year,    a    lease    for    five    years,  premises   put    an    end    to   whatever 

though    not    recorded,    is    valid    for  estates  the  defendants   (the  lessees) 

one  year.  had    acquired    therein."      It    seems 

B20  Schumacher  v.  Pahst  Brew.  Co.,  that  the  court  must  have  regarded 

78  Minn.  50,  80  N.  W.  838.  the    agent    as    having    authority    in 

621  Durkee  v.  Carr,  38  Or.  189,  63  effect  only  to  make  a  lease  subject 

Pac.   117.  to  a  special  limitation  terminating;  it 

c22Dieckman    v.    Weirich,    24    Ky.  upon   the   owner's   return,  and  that, 

Law  Rep.  2340,  73  S.  W.  1119.  in  so  far  as  thp  lease  undertook  to 

n2.'?Antoni    v.    Belknap,    102    Mass.  omit    such    limitation,    it    was    in- 

193.     The  authority  given  the  agent  valid.     There    is    no    statement    of 

by  the  owner  is  stated  to  have  been  the   grounds   of  the   court's   conclu- 

to   "take  charge  of  the  land  while  sion. 

he  was   gone  and   make  it  pay  the       624  Yellow  Jacket    Silver  Min.  Co. 

best  way  he   could,"   and   the   court  v.  Stevenson,  5  Nev.  224.     See  San- 

savs    that    "his    return    terminated  ford  v.  Johnson,  24  Minn.  172. 
the  agency;    and  his  demand   upon        625  See  ante,  §§  14  b   (2),  25  g  1. 
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authorized  by  writing,"  while  the  fourth  section  m--"ely  requires 
that  the  agreements  therein  referred  to  be  signed  by  some  person 
"lawfully  authorized,"  thus  dispensing  with  any  necessity  that 
the  authorization  be  in  writing.^^e  j^  this  country,  in  the  states 
in  which  the  provisions  of  the  first  .auction  of  the  English  statute 
have  been  substantially  re-enacted,^^?  the  requirement  that  the 
agent's  authority  shall  be  in  writing  has  been  retained.^^s  jn 
other  states,  likewise,  it  is  sometimes  so  provided,  but  in  some  the 
language  of  the  fourth  section,  requiring  the  agent  to  be  "law- 
fully authorized,"  is  adopted,  and  occasionally  it  is  provided  mere- 
ly that  the  instrument  shall  be  signed  by  the  lessor  "or  his  at- 
torney. '  '629 


626  See  Browne,  Stat,  of  Frauds,  § 
370  a. 

627  See  ante,  note  344. 

628  See  Williams  v.  Mershon,  57 
N.  J.  Law,  242,  30  Atl.  619;  Jen- 
nings V.  McComb,  112  Pa.  518,  4  Atl. 
812.  But  in  Bless  v.  Jenkins,  129 
Mo.  647,  31  S.  W.  938,  tlie  specific 
requirement  of  the  statute  that  the 
agent's  authority  shall  be  in  wriiing 
seems  to  be  ignored.  Compare  Leh- 
man V.  Nolting,  56  Mo.  App.  549; 
Shea  V.  Seelig,  89  Mo.  App.  146. 

That  the  person  purporting  to  act 
as  agent  puts  the  lessee  in  posses- 
sion does  not  validate  the  lease. 
Elliott  V.  Bankston  (Ala.)  45  So.  173. 

629  Of  the  statutes  enumerated  in 
note  345  ante,  as  providing  that  no 
estate  for  more  than  one  year  shall 
be  created  except  by  writing,  those 
of  California,  Colorado,  Idaho,  Kan- 
sas, Michigan,  Minnesota,  Nebraska, 
Nevada,  New  York  North  Dakota, 
Ohio,  Oregon,  South  Dakota,  Texas, 
Utah  and  Wisconsin  require  the 
agent's  authority  to  be  in  writing. 
In  those  of  Maine,  Massachusetts, 
New  Hampshire  and  Vermont,  it  is 
provided  that  it  shall  be  signed  by 
the  lessor  "or  his  attorney"  In 
North  Carolina  the  agent  is  required 


to  be  "lawfully  authorized."  In 
those  of  Delaware,  District  of  Co- 
lumbia, Georgia.  Indiana,  Kentucky, 
Mississippi,  Rhode  Island  and  West 
Virginia,  there  is  no  reference  to  an 
agent  or  attorney.  See  Borderre  v. 
Den,  106  Cal.  594,  39  Pac.  946;  Cou- 
dert  V.  Cohn,  118  N.  Y.  309,  23  N.  E. 
298,  7  L.  R.  A.  69,  16  Am.  St.  Rep. 
761:  Long  v.  Poth,  16  Misc.  85,  37 
N.  Y.  Supp.  670;  Chesebrough  v.  Pin- 
gree,  72  Mich.  438,  40  N.  W.  747; 
Judd  V.  Arnold,  31  Minn.  430,  18  N. 
W.  151.  In  Toan  v.  Pline,  60  Mich. 
385,  27  N.  W.  557,  it  is  said  that 
"while  the  statute  of  frauds  makes 
leases  for  more  than  one  year  in- 
valid if  the  agent  is  not  authorized 
in  writing,  yet,  where  the  lessee  has 
been  put  in  possession,  and  has  en- 
joyed the  premises  for  a  full  year, 
the  executed  agreement  is  good  for 
that  period  at  least,  and  is  not 
within  the  statute."  The  cases  cited 
ir.  support  of  this  statement  involve 
applications  of  the  doctrine  of  part 
performance. 

Of  the  statutes  referred  to  in  note 
346,  supra,  as  requiring  an  agree- 
ment or  contract  for  leasing  to  be 
in  Meriting,  those  of  California,  Mich- 
igan,    Minnesota,     Montana,     North 
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The  fact  that  the  instrument  of  lease  executod  by  the  aj::cnt  is 
under  seal  does  not  necessitate  that  the  authority  be  under  seal,  if 
the  lease  is  valid  without  a  seal,^^°  but  if  a  seal  is  necessary  to  the 
lease,  the  authority  must  be  under  seal,  this  being  in  accord  with 
the  general  rule  in  regard  to  the  authority  of  agents.^^^ 

c.  Ratification.  While  a  lease  made  by  one  who  has  no 
authority  to  make  it  is  ordinarily  not  binding  on  the  person  for 
wliom  it  purports  to  be  made,'''^^  jt  may  be  ratified  by  such  per- 
son, that  is,  he  may  render  it  valid  as  against  him  by  his  subse- 
quent assent.''^^  The  fact  that  one  to  whom  a  lease  has  been 
made  by  one  acting  without  authority  is  permitted  by  the  owner 
to  enter  on  the  land  has  been  regarded  as  showing  a  ratification,^^^ 
and  this  conclusion  is  no  doubt  strengthened  by  the  owner's  re- 
Dakota,  Oklahoma,  South  Dakota  e.-.i  Lobdell  v.  Mason,  71  Miss.  937; 
and  Utah  require  the  authority  of  Huffcut,  Agency  (2d  Ed.)  §  26. 
the  agent  to  be  In  writing.  Those  632  See  Moore  v.  Rankin,  33  Misc. 
of  Iowa,  New  York,  Oregon  and  Wis-  749,  67  N.  Y.  Supp.  179;  Hodges  v. 
con?!in  require  merely  that  the  Howard,  5  R.  I.  149. 
agent  be  "lawfully  authorized,"  ess  So  a  lease  made  by  an  agent 
while  those  of  Colorado,  Nebraska  of  a  corporation  may  be  ratified  by 
and  Wyoming  make  no  reference  to  the  corporation.  Swartzwelder  v. 
a  signature  by  an  agent.  U.  S.  Bank,  24  Ky.   (1  J.  J.  Marsh) 

Of  the  statutes  enumerated  in  38;  Brahn  v.  Jersey  City  Forge  Co., 
note  349,  ante,  providing  that  "no  38  N.  J.  Law,  74.  See  Clement  v. 
action  shall  be  brought"  on  a  If  ase  Young -McShea  Amusement  Co.,  70 
if  not  in  writing,  those  of  Connec-  N.  J.  Eq.  677,  67  Atl.  82. 
tiout  and  Virginia  merely  provide  In  Anderson  v.  Conner,  43  Misc. 
that  the  writing  shall  be  signed  by  384,  87  N.  Y.  Supp.  449,  it  appears  to 
"the  party  to  be  charged"  or  his  be  decided  that  the  principal  may 
agpnt,  while  those  of  Arkansas,  ratify  the  lease  though  the  agent  in 
Florida,  Illinois,  Kentucky,  Rho>le  making  it  purported  to  be  acting  for 
Island  and  TenneF^ee  require  such  himself  and  not  for  another.  This 
aj-ent  to  be  "lawfully"  or  "prdperly  does  not  accord  with  the  general  rule 
authorized,"  and  that  of  Arizona  as  to  what  acts  are  capable  of  ratl- 
makes  no  reference  to  a  sirpiaiuie  fication.  See  Huffcut,  Agency  (2d 
by  an  agent.  See  Johnson  v.  Som-  Ed.)  44;  Hamlin  v.  Sears,  82  N.  Y. 
ers,  20  Tenn.    (1   Humph.)    268.  327. 

«3o  Marshall  v.  Rugg,  6  Wyo.  270.  634  Hallherg  v.  Brosseau,  64  111. 
44  Pac.  700,  45  Pac  486,  33  L.  !t.  A.  App.  520.  Allowing  the  lessee  to 
679;  Bless  v.  Jenkins,  129  Mo.  647,  occupy  and  giving  the  lease  In  evi- 
3  S.  W.  938;  Lehman  v.  Nol*^'ng,  56  dence  was  held  to  show  ratification, 
Mo.  App.  549;  Mechem,  Agency  §§  in  McClain  v.  Malone,  5  Ind.  237. 
95,  141. 
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ceipt  of  rent.''^^  The  principal's  acceptance  of  rent  alone  may- 
show  a  ratification,636  jf  this  is  with  knowledge  of  the  terms  of  the 
letting.637 

When  the  agent's  authority  is  required  to  be  in  writing,  a  ratifi- 
cation of  a  lease  made  by  an  agent  must  be  in  writing,  while  if  the 
original  authority  may  be  oral,  the  ratification  may  be  oral.^^s 

d.  Form  and  execution  of  lease.  One  undertaking  to  make  a 
lease  under  seal  as  agent  for  another  must,  ordinarily,  provided 
the  seal  is  not  superfluous,  execute  the  lease  in  the  name  of  his 
principal  and  not  in  his  own  narae.sao  [t  has  been  decided,  how- 
ever, that  though  the  instrument  named  the  agent  as  the  party  of 
the  first  part,  it  might,  if  signed  by  the  principal  as  such  party,  be 
regarded  as  the  act  of  the  latter.^-io  A  lease  not  required  to  be  un- 
der seal  is  properly  executed  in  the  same  way,  but  is,  it  seems,  val- 
id though  executed  in  the  name  of  the  agent.^*'^ 

If  a  lease  appears  to  be  the  act  of  the  lessor  in  his  own  behalf, 


835  Brahn  v.  Jersey  City  Forge  Co., 
38  N.  J.  Law,   74. 

636  Kriz  V.  Peege,  119  Wis.  105,  95 
N.  W.  108. 

637  Yellow  Jacket  Silver  Min.  Co. 
V.  Stevenson,  5  Nev.  225;  Galewski 
V.  Appelbaum,  32  Misc.  203,  65  N.  Y. 
Supp.  694. 

638  Bless  V.  Jenkins,  129  Mo.  647, 
31  S.  W.  938;  Judd  v.  Arnold,  31 
Minn.  430,  18  N.  W.  151;  Long  v. 
Poth,  16  Misc.  85,  37  N.  Y.  Siipp. 
670;  McDowell  v.  Simpson.  3  Watts 
(Pa.)  129,  27  Am.  Dec.  338;  Diimn 
V.  Rothermel,  112  Pa.  272,  3  Atl. 
800;  Williams  v.  Mershon,  57  N.  J. 
Law,  242,  30  Atl.  619.  But  see  And- 
erson V.  Conner,  43  Misc.  384,  87  N. 
Y.   Snpp.   449. 

If  the  lease  is  made  without  the 
necessary  written  authority,  it  has 
been  held,  a  conveyance  of  the  prem- 
ises which  excepts  the  lease  from 
the  general  warranty  therein  con- 
stitutes a  valid  ratification.  Chris- 
topher v.  National  Brewing  Co.,  72 
Mo.  App.  121. 

In  Kriz  v.  Peege,  119  Wis,  105,  95 


N.  W.  108,  involving  an  action  for 
rent,  while  the  statute  required  a 
lease  to  be  signed  by  the  maker 
or  his  agent  authorized  in  writing, 
the  ratification  was  oral  merely. 
The  court  says  that  this  "made  a 
good  contract  for  a  lease,  enforceable 
in  equity  as  from  the  date  thereof, 
and  binding  upon  the  lessee  at  law 
as  regards  the  rent,  so  long  as  the 
enjoyment  of  the  property  actually 
continued."  No  explanation  of  this 
language  is  given.  Perhaps  it  has 
reference  to  the  equitable  doctrine 
of  part  performance  of  a  lease  in- 
valid under  the  statute  of  frauds. 
Ante,  §  25  g  (5). 

630  Murray  v.  Armstrong,  11  Mo. 
209;  Potter  v.  Bassett.  35  Mo.  App. 
417;  Harms  v.  McCormick,  132  111. 
104,  22  N.  E.  511.  See  Huffcut, 
Agency    (2d   Ed.)    §  127. 

640  Northwestern  Distilling  Co.  v. 
Brant,  69  111.  658,  18  Am.  Rep.  631; 
Douglass  V.  Branch  Bank,  19  Ala. 
659. 

641  Rpp  1  Clark  &  Skylps.  Agency,  p. 
672;   Huffcut,  Agency   (2d  Ed.)   251. 
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the  lessee  cannot  ordinarily  show  that  tJic  lessor  acted  in  making 
it  as  the  agent  of  another,^-*^  since  this  would  involve  an  assertion 
by  the  tenant  of  defects  in  the  lessor's  title. ^^^  But  an  undisclosed 
principal  may,  if  the  instrument  is  not  under  seal,  ordinarily  sue 
upon  the  contractual  stipulations  entered  into  by  the  lessee,  in 
accordance  with  the  general  rule  applicable  in  favor  of  undis- 
closed principals,^*^ 

§  35.     Lease  made  on  Sunday. 

The  fact  that  a  lease  was  made  on  Sunday  has  been  regarded  as 
rendering  the  whole  transaction  invalid, '^^^  and  the  fact  that  the 
lessee  took  possession  of  the  land  does  not,  it  has  been  decided,  ren- 
der him  liable  under  his  express  contract  to  pay  rent,^^^  nor  jus- 
tify a  reference  to  the  lease  in  order  to  ascertain  the  terms  of  the 
holding-^"*"  The  lessee  taking  possession  is,  however,  liable  in  use 
and  occupation,^'*^  and  he  may  become  liable  as  for  rent  by  his 
conduct  in  paying  instalments  of  rent  or  othervvise.^'*^  In  one 
case^^"  it  is  somewhat  ambiguously  said  that  the  lease,  though  in- 
valid, might  be  looked  to  as  a  circumstance,  with  others,  to  ac- 
count for  the  after  conduct  of  the  parties  in  relation  to  the  posses- 
sion of  the  premises,  and  it  was  held,  apparently,  that  the  making 
of  the  invalid  lease  for  a  year  was  evidence  to  show  that  the  lessee 
was  entitled  to  retain  possession  for  that  time. 

§  36.     Construction  of  the  instrument. 

The  courts  have  in  particular  cases  had  occasion,  in  construing 
the  language  of  an  instrument  of  lease,  to  apply  certain  general 
rules  applicable  in  the  construction  of  all  written  instruments.^''^ 

s42Holt  V.  Martin,  51  Pa.  499;  847  vinz  v.  Beatty,  61  Wis.  645,  21 
Seyfert  v.  Bean,  83  Pa.  450;  Kendall    N.   W.    787. 

V.  Garland    59  Mass.  (5  Gush.)  74.  "^^  Stebbins  v.   Peck,   74  Mass.    (8 

C4..see  post,   §   78  j.  ^•"^^^     ^^^^     Mcintosh    v.    Lee,    57 

Iowa,  356,  10  N.  W.  895. 

«4o  See    Vinz    v.    Beatty,    61    Wis. 
645,  21  N.  W.  787. 

if-o  Rainey  v.  Capps,  22  Ala.  288. 
«46  Mcintosh  V.  Lee,  57  Iowa,  356,        esi  These    general    rules    are    sum- 
10  N.  W.  895.     But  see  Bostic  Go.  v.    marized    by    the    present    writer    in 
Egerleston    (Ind.  T.)    104  S.  W.  566,    17  Am.  &  Eng.   Enc.  Law   (2d  Ed.) 
to  the  contrary,  p.  1. 


6-<4  See  post,  §   56  b. 
«*5  See    authorities    cited    in    the 
notes   next   following. 
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The  object  being  to  discover  the  intention  of  the  parlies,^'^^  the 
language  of  the  whole  instrument  will  be  considered  with  this  in 
view,«53  and  inconsistent  clauses  may  be  ignored  as  being  the  re- 
sult of  mistake.'^^-i  The  circumstances  existing  at  the  time  of  the 
making  of  the  lease  may  be  considered  for  the  purpose  of  arriving 
at  the  meaning  of  the  parties.^^s  Likewise,  the  construction 
placed  by  the  parties  themselves  on  the  language  used  may  be  con- 
sidered^^^  in  case  of  doubt  as  to  its  meaning.^^'^ 

It  is  said  that,  in  case  of  doubt,^^^  the  lessee  is  to  be  favored 
rather  than  the  lessor. ^^^ 

If  the  instrument  contains  both  written  and  printed  language, 
and  any  inconsistency  exists  between  them,  effect  should  be  given 
to  the  former  rather  than  to  the  latter."<50 

If  two  or  more  instruments  can  be  regarded  as  part  of  one  trans- 
action, they  should  be  construed  together/'^i 


652  Raymond  v.  Hodgson,  55  111. 
App.  423;  Anzolone  v.  Paskuz,  96 
App.  Div.  188,  89  N.  Y.  Supp.  203; 
New  York  v.  United  S'ales  Trust  Co., 
116  App.  Div.  349,  101  N.  Y.  Supp. 
574. 

653  Union  Water  Power  Co.  v.  Lew- 
iston,  95  Me.  171,  49  Atl.  878:  Siegel, 
Cooper  &  Co.  v.  Colby,  176  111.  210, 
52  N.  E.  917;  Barrett  v.  Johnson,  2 
Ind.  App.  25,  27  N.  E.  933;  Harlow 
v.  Lake  Superior  Iron  Co.,  36  Mich. 
105. 

654  Siegel,  Cooper  &  Co.  v.  Colby, 
176  111.  210,   52  N.  E.  917. 

655  Waring  v.  Louisville  &  N.  R. 
Co.,  19  Fed.  863;  Rubens  v.  HID,  115 
111.  App.  565;  Edwards  v.  McLean, 
122  N.  Y.  302,  25  N.  E.  483;  In  re 
Reading  Iron  Works,  150  Pa.  369,  24 
Atl.  617;  Swigert  v.  Hartzel,  20  Pa. 
Super.  Ct.  656. 

656  Herscher  v.  Brazier,  38  111.  App. 
654;  Wood  v.  Edison  Elec.  Illuminat- 
ing Co.,  184  Mass.  523,  69  N.  E.  364; 
Oglesby's  Ex'r  v.  Hughes,  96  Va.  115, 
SO  S.  E.  439;  Hard  v.  Brown,  18  Vt. 
87;  Swigert  v.  Hartzell,  20  Pa.  Super. 
Ct.  56. 


657  Diamond  Plate-Glass  Co.  v. 
Tennell,  22  Ind.  App.  132,  52  N.  E. 
168. 

658  See  Pere  Marquette  R.  Co.  v. 
Wabash  R.  Co.,  141  Mich.  215,  12  Det. 
Leg.  N.  466,  104  N.  W.  650. 

659  Co.  Litt.  42  a;  Doe  d.  Webb  v. 
Dixon,  9  East,  15;  Dann  v.  Spurrier,  3 
Bos.  &  P.  399;  Bryden  v.  Northrup,  58 
111.  App.  233;  Broadway  &  S.  A.  R.  Co. 
V.  Metzger,  27  Abb.  N.  C.  160,  15  N. 
Y.  Supp.  662;  Windsor  Hotel  Co.  v. 
Hawk,  49  How.  Pr.  (N.  Y.)  257; 
Henderson  v.  Schuylkill  Valley  Clay 
Mfg.  Co.,  24  Pa.  Super.  Ct.  422.  But 
see,  as  to  leases  signed  by  both  lessor 
and  lessee,  Shcppard's  Touchstone, 
86;  2  Blackst.  Coram.  380;  Beckwitli 
V.  Howard,  6  R.  I.  1;  Richardson  v. 
Palmer,  38  N.  H.  218;  Palmer  v. 
Evangelical  Baptist  Ben.  &  Mission- 
ary Soc,  166  Mass.  143,  43  N.  E.  1028. 

660  Seaver  v.  Thompson,  189  111. 
158,  59  N.  E.  553;  Ball  v.  Wyeth,  90 
Mass.  (8  Allen)  275;  Wilcox  v.  Mon- 
tour Iron  &  Steel  Co.,  147  Pa.  540, 
23  Atl.  840. 

661  New  England  Loan  &  Trust  Co. 
V.  Workman,  71  Mo.  App.  275.     Com- 
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§  37.    Necessity  of  entry — Interesse  termini. 

In  the  case  of  a  lease  for  a  term  of  years,  even  though  the  term 
is  limited  to  commence  immediately,  the  lessee  is  not  regarded  as  a 
tenant  until  he  enters  upon  the  land,  and  he  is  said  to  have  an 
inicresse  iermim,^'^-  as  is  one  named  as  lessee  of  a  terra  to  com- 
mence in  futuro.^^^ 

A  release  to  one  who  has  not  entered  under  his  lease  cannot,  at 
common  law,  operate  to  enlarge  his  interest,  for  the  reason  that 
"a  release  which  enures  by  way  of  enlarging  an  estate  cannot*- 
work  without  a  possession.  "*^^^  And  it  is  said  that  the  lessor 
"cannot  grant  away  the  reversion  by  the  name  of  reversion,  before 
entry."  ^^5  Qn  the  other  hand,  the  lessee  may,  before  entry,  grant 
his  interest  to  another.^^^  Although  the  lessor  die  before  the  les- 
see enters,  his  right  of  entry  remains,  and,  if  the  lessee  die  before 
entry,  his  executors  or  administrators  may  enter.®^'^  Until  entry, 
the  lessee  cannot  bring  trespass,  for  the  reason  that  the  action  of 
trespass  is  based  on  possession.^^s 

Though  at  common  law  a  lessee  who  has  not  entered  is  not  capa- 
ble of  taking  a  release  so  as  to  enlarge  his  estate,  still,  by  means 
of  a  lease  taking  effect  as  a  bargain  and  sale  under  the  statute  of 
uses,  possession  sufficient  for  this  purpose  may  be  given  to  the  les- 
see without  any  actual  entry  by  him.^^^  It  is  on  this  principal 
that  is  based  the  conveyance  by  "lease  and  release,"  at  one  time 
in  constant  use  in  England.^'^°     A  lessee  by  bargain  and  sale  under 

pare    Anrlprson  v.  Winton,  136  Ala.  Thorogood,    Cro.    Eliz.    127.     So    he 

422,  34  So.  962;   Clark  v.  Gerke,  104  may  make  a  sublease.     Doe  d.  Pars- 

Md.  504,  65  Atl.  326.  If  y  v.  Day,  2  Q.  B.  147;   Chung  Yow 

662  Co.     Litt.     46     b;     2     Blackst.  v.  Hoh  Chong.  11  Or.  220.  4  Pac.  326. 

Comm.  144;    Caldwell  v.  Center,   30  eo?  Litt.  §  66;   Co.  Litt.  46  b. 

Cal.  539,  89  Am.  Dec.  131;  James  v.  ess  Harrison    v.    Blackburn,    17    C. 

Kibler's  Adm'r,  94  Va.  165,  26  S.  E.  B.    (N.  S.)    678;    Ryan  v.  Clark,   14 

417    (semble).  Q.  B.  65;    Wallis  v.  Hands  [1893]   2 

6C3  See  ante  §  12,  b    (1).  Ch.  75;  Heilbron  v.  Heinlen,  72  Cal. 

664  Co.   Litt.   270  a.     To   the  same  371,   14    Pac.    22. 

effert,    see   Litt.    §    459;    Sheppard's  669  iseham    v.    Morrice,    Cro.    Car. 

Touchstone,   324.     It    will,    however,  109;  Barker  v.  Keat,  2  Mod.  249;  Bac. 

extinguish    the   rent.     Id.  Abr.,  Leases    (M.);    2  Preston,  Con- 

665  Co.  Litt.  46  b;   Iseham  v.  Mor-  veyancing,  217. 

rice.  Cro.  Car.  109.  «to  see  Tiffany,  Real  Prop.  pp.  207, 

606  Co.    Litt.    46    b;     Wheeler    v.    213. 
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the  statute  of  uses  has  not,  however,  such  possession  that  he  can 
maintain  trespass  before  entry .^'^^ 

It  has  been  quite  frequently  stated  that  a  lessee  has  no  estate 
in  the  land  until  entry.^'^^  Qn  this  theory  it  has  been  decided  that 
the  lessee  has,  before  entry,  no  interest  subject  to  execution,673 
and,  apparently,  that  until  he  enters  himself  he  cannot  authorize 
an  entry  by  another.*5^*  In  England  there  is  even  a  decision, 
ignored  by  the  text  books,  that  if  the  lessor  makes  another  con- 
veyance before  entry  by  the  lessee,  the  grantee  therein  takes  free 
from  any  claim  on  the  part  of  the  lessee.^^'^  And  there  it  has  also 
been  obscurely  suggested  that,  before  the  lessee's  entry,  words  of 
leasing  must  be  regarded  as  creating  merely  a  contract  for  a 
lease.676  There  are  also  decisions  to  the  effect  that  before  entry 
the  lessee  cannot  bring  ejectment,^'^^  though  there  are  quite  as 
many  to  the  opposite  effect-^^^^  it  has,  in  a  modern  English  case, 
been  decided  that  a  lessee  who  has  not  entered  has  not  a  mere 
contractual  right,  but  a  right  in  rem,  a  proprietary  right,  justify- 
ing an  action  for  damages  against  one  who  so  injures  the  premises 
that  he  cannot  take  possession.^'^ 

The  view  that  a  lessee  has  no  estate  in  the  land  merely  because 

671  Lutwich  V.  Mitton,  Cro.  Jac.  he  has  no  right  to  the  crops  as 
604;  Geary  v.  Bearcroft,  Cart.  57,  against  the  lessor  retaining  posses- 
66;  Pollock  &  Wright,  Possession,  56.  sion.     The   opinion    is,    however,    so 

672  2  Blackst.  Comm.  144  (citing  obscure  as  to  be  almost  meaningless. 
Co.  Litt.  46,  which  does  not  sup-  675  Miller  v.  Green,  8  Bing,  92,  2 
port  it);    1   Piatt,   Leases,   22;    Wil-  Cromp.  &  J.  142. 

Hams.   Real    Prop.    (18th   Ed.)    475;  e-c  See  ante,  §  25  d,  at  notes  389- 

2  Preston,   Conveyancing,  145;    Wil-  393. 

cox  V.  Bostick,  57  S.  C.  151,  35  S.  B.  677  Petroleum  Co.  v.  Coal,  Coke  & 

496;   Bunch  v.  Elizabeth  City  Lum-  Mfg.   Co.,   89   Tenn.   381;    Sennett  v. 

ber  Co.,  134  N.  C.  116,  46  S.  E.  24.  Bucher,  3  Pen.  &  W.  (Pa.)  392;  Wil- 

673  Crane  v.  O'Connor,  4  Edw.  Ch.  cox  v.  Bostick,  57  S.  C.  151,  35  S. 
(N.  Y.)   409.  E.    496. 

674  Austin  V.  Huntsville  Coal  &  ""'*  Doe  d.  Parsley  v.  Day,  2  Q.  B. 
Min.  Co.,  72  Mo.  535,  37  Am.  Rep.  147;  Cleveland  v.  Boice,  21  U.  C.  Q.  B. 
446  (case  of  a  lease  of  strata  of  609;  Trull  v.  Granger,  8  N.  Y.  (4 
coal).  Seld.)   115;   Becar  v.  Flues,  64  N.  Y. 

Crotty    V.     Collins,     13     111.     567,  518;   Whitney  v.  Allaire,  1  N.  Y.   (1 

may   be   mentioned    in   this   connec-  Comst.)  305.      See  Adams,  Ejectment, 

tion.     It   seems   to    say    that   if   the  60;  Berrington  v.  Casey,  78  111.  317. 

lessee   undertakes    to   enter    against  679  Gillard  v.  Cheshire  Lines  Com- 

the  wish  of  the  lessor,  although  his  mittee,    32   Wkly.   Rep.    943.    (Brett, 

lease  gives  him  the  right  to  do  so,  M.  R..  Bowen  and  Fry,  L.  J.  J.) 
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he  has  not  entered  is  difficult  to  comprehend.  His  interest  is  ru  [er- 
red to  by  Coke  and  others  of  the  older  writers  as  an  "  estate,  "^^o 
and  the  statement  occasionally  found,  to  the  elTect  that  entry  is 
not  necessary  to  the  vesting  of  a  "term  of  years"  in  the  lessee,«8i 
seems  to  be  in  effect  that  an  estate  for  years  vests  before  entry, 
"term  of  years"  and  "estate  for  years"  being  equivalent  expres- 
sions. That  one  who  has  not  entered  is  not  a  tenant  is  readily 
comprehensible,  but  that  one  who  has  an  immediate  right  of  ex- 
clusive possession  and  control  for  a  term  of  years  should  not  have 
an  estate  for  years,  merely  because  he  has  not  entered  upon  the 
land,  seems  to  involve  a  subversion  of  the  conception  of  an  estate 
which  has  ordinarily  prevailed  since  the  abolition  of  the  require- 
ment of  livery  of  seisin.  A  statutory  conveyance  of  an  estate  in 
fee  simple  without  doubt  vests  an  estate  in  the  grantee  before  en- 
try, and  it  is  difficult  to  see  why  a  common-law  conveyance  of  an 
estate  for  years  should  have  any  less  effect.  The  interest  of  a 
lessee  under  a  lease  in  praesenti  before  entry,  it  may  be  remarked, 
would  seem  on  principle  entirely  diff'erent  from  that  of  one  in 
favor  of  whom  a  term  has  been  limited  to  commence  in  futuro 
only,  and  the  fact  that  the  same  expression,  interesse  termini,  is 
applied  to  the  two  classes  of  interests,  does  not  seem  a  sufficient 
reason  for  regarding  them  as  similar  in  character.682 

680  Coke    says    (Co.    Litt.    46    b) :        6«2  The  difference  is  referred  to  in 

"A   release   to   him   is   not   good   to  Saffyn's  Casp,  5  Co^ie,  125,  where,  as 

Increase  his  estate";  and  in  Saffyn's  reported    by    Coke,    the   conrt    said: 

Case,  5  Coke.  125,  it  was  said  that  "if    a    man    leases    tenements    for 

"if  a  man  makes  a  lease  for  years,  in  years,  by  force  of  which   the  lessee 

this  case  before  the  lessee  enters,  he  is    seised,    that    is,    possessed,    and 

has  an  estate  for  years  in  the  land,  afterwards    the    lessor   by   his    deed 

which    he    may    grant."     In     Shep-  grants  the  reversion  to  another  for 

pard's    Touchstone,    324,    and    Bac.  life,  it  is  necessary  in  such  case  that 

Abr.,  Leases   (M),  the  statement  is  the  tenant  for  term  of  years  attorn; 

made,  following  Coke,  that  the  les-  by  which  it  appears  that  before  the 

see's  "estate"   cannot,   before  entry,  lessee  enters  he  has  not  actual  pos- 

be  enlarged  by  a  release.  session,  nor  (as  it  seems)  the  lossor 

6S1  Williams  v.  Bosanquet,  1  Brod.  has  not  such  a  reversion  that  he  cnn 

&  B.  238;    Ryan  v.  Clarke,  14  Q.  B.  grant    it   over    by    the    name   of   re- 

65;   Harrison  v.  Blackburn,  17  C.  B.  version,  but  yet  such  lessee  has  more 

(N.  S.)    678.     So  Coke  says:     "The  than  he  who  has  a  future  interest, 

interest  of  the  term  doth  pass  and  for  he  may  presently  enter  and  take 

vest  in  the  lessee  before  entry."     Co.  the  profits." 
Litt.  51  b. 
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As  regards  the  right  of  the  lessee,  before  entry,  to  maintain 
ejectment  for  the  premises,  it  would  seem  that  the  cases  asserting 
that  right  are  in  accord  with  the  modern  rule  that  this  action  may 
be  maintained  by  any  person  having  a  right  to  the  possession.  In 
former  times,  when  it  was  necessary,  to  support  ejectment,  that  a 
termor  should  have  been  actually  ejected  from  the  land,*^^^  the 
action  could  evidently  not  be  maintained  by  a  lessee  who  had  not 
entered,  either  by  himself  or  his  sublessee ;  but  after  the  introduc- 
tion of  the  fictions  in  ejectment,  by  which  one  entitled  to  land  was 
enabled  to  maintain  the  action  without  any  actual  entry  or  ouster, 
a  lessee,  it  would  seem,  was  in  as  good  a  position  for  this  purpose 
before  as  after  entry,  and  the  later  abolition  of  the  fictions  could 
not  well  place  him  in  a  worse  position  in  this  regard. 

As  regards  the  necessity  of  an  entry  in  the  case  of  a  lease  at 
will,  as  distinguished  from  a  lease  for  a  term  of  years,  there  are 
but  few  authorities.  It  seems  clear  that  until  entry  he  does  not 
become  actually  a  tenant, ^^^  and  the  decisions  distinguish  be- 
tween t]ie  case  of  a  lease  at  will  and  one  for  years  to  the  extent  of 
holding  that  one  who  has  not  entered  under  a  lease  at  will  is  not 
liable  for  the  rent  reserved,*^'^^  while  one  who  has  not  entered  un- 
der a  lease  for  years  is  so  liable  if  he  voluntarily  refrained  from 
entering.^ss  "Why  this  difference  should  exist  is  not  explained. 
And  it  would  seem  that  one  to  whom  the  owner  has  made  a  lease 
expressed  to  be  at  will,  or  to  Avhom  mere  permission  to  take  pos- 
session has  ]Teen  given,  might,  before  entry,  be  regarded  as  having 
rights  in  the  land  analogous  to  those  of  a  lessee  for  years  who  has 
not  entered,  and,  if  he  has  agreed  to  pay  rent  from  the  date  of  the 
letting,  he  should  be  liable  accordingly, 

§  38.    Fraud  in  creation  of  the  relation, 
a.     Fraud  on  part  of  lessee.    A  lease,  like  any  other  transfer, 

683  Adams,    Ejectment,    9.  from  the  day  the  tenant  enters  into 

684  In   Den  d.   Pollock  v.   Kittrell,    possession." 

4  N.  C.  585   (Term  152),  it  was  de-  ess  Bellasis      v.      Burbrick,      Holt, 

cided  that  a  lessee  at  will  who  has  199,  1   Salk.  209,  1  Ld.  Raym.   170; 

not  entered    cannot  maintain    eject-  Anonymous,    1   Vent.    41;    Jeakil    v. 

ment,  since  "Vi^fore  entry  the  lease  Linne,  Het.  54;  Anonymous,  Dal.  44, 

is  a  bare  contract."  pi.    30;     Williams    v.    Bosanquet,    1 

In   Hardy  v.  Winter,   38   Mo.  106.  Brod.  &  B.  238,  257. 

it   is  said   that   "a   tenancy  at  will,  eso  See  post,   §  182  b. 
without     writing,     commence     only 
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may  be  set  aside  by  the  person  making  the  transfer,  that  is  the 
lessor,  on  the  j^round  that  it  was  procured  by  fraud  or  undue  in- 
fluence.*^^'  The  mere  failure  by  the  lessee  to  perform  his  agree- 
ments is,  however,  generally  speaking  at  least,  insufficient  for  this 
purpose.css  The  riglit  to  assert  the  invalidity  of  the  lease  is  not 
affected  by  the  lessor's  acceptance  of  rent  thereunder  before  he 
learns  of  tlio  fraud.*'^''  But  he  cannot  have  the  lease  set  aside  as 
against  an  innocent  purchaser  of  the  leasehold  for  value.'^^" 

b.  Fraud  on  part  of  lessor.  The  question  of  what  constitutes 
such  fraud  upon  the  part  of  the  lessor  as  will  entitle  the  lessee  to 
relief  from  liability  upon  his  stipulations  in  the  lease,  such  as  that 
for  rent,  is  one  to  which  it  is  practically  impossible  to  give  any 
satisfactory  answer.  It  is  but  a  phase  of  the  general  question, 
which  may  arise  in  the  case  of  any  contract,  as  to  what  constitutes 
fraud  relieving  a  party  from  liability  thereon,  and  as  to  this  the 


6S7  See  Gillespie  v.  Holland,  40 
Ark.  28,  40  Am.  Rep.  1;  Dickson  v. 
Kempinsky,  96  Mo.  252,  9  S.  W. 
618;  Christie  v.  Blakeley  (Pa.)  15 
Atl.  874;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,  2  S.  E.  713,  5  Am.  St. 
Rep.  285.  Compare  Feret  v.  Hill,  15 
C.  3.  207,  which  decides  that  the 
fraud  does  not  affect  the  validity  of 
the  lease  at  law.  See  Pollock, 
Contracts  (7th  Ed.)   371,  note  (k). 

So  the  landlord  has  been  held  en- 
titled to  rescind  the  lease  on  ac- 
count of  fraudulent  misrepresenta- 
tions by  the  lessee  as  to  his 
solvency.  Martin  v.  Davis,  96  Iowa, 
718,  65  N.  W.  1001.  Compare  Old^n 
V.  Sassman,  67  N.  J.  Eq.  239,  57  Atl. 
1075,  Id.,  68  N.  J.  Eq.  799,  64  Atl. 
1134. 

In  Newcome  v.  Ewing,  19  Ky.  Law 
Rep.  821,  42  S.  W.  105,  it  was  decided 
that,  in  case  the  lease  was  procured 
by  fraudulent  representations  on  the 
part  of  the  lessee  that  personal  prop- 
erty mortgaged  by  him  to  secure  the 
rent  was  unincumbered,  the  lessee 
would  be  enjoined  from  taking  pos- 
session, though  the  lessee  might  have 


discovered  the  presence  of  the  incum- 
brances by  an  examination  of  the 
records. 

6SS  Love  v.  Teter,  24  W.  Va.  741. 
In  Anderson  v.  Hammon,  19  Or. 
446,  24  Pac.  228,  20  Am.  St.  Rep.  832, 
where  one  had  procured  a  lease  of 
an  orchard  by  covenanting  to  prop- 
erly prune  and  cultivate  it,  and 
failed  to  do  so,  it  was  held  that 
equity  would  "cancel"  the  lease  to 
prevent  the  waste  and  destruction. 
It  does  not  appear  whether  the  court 
considered  the  lessee's  conduct  as 
fraudulent,  or  on  exactly  what  prm- 
ciple  relief  was  granted.  Even  con- 
ceding that  the  failure  to  perform 
such  covenants  constitute  waste, 
which  seems  doubtful,  cancellation 
of  the  lease  is  not  an  ordinary  mode 
of  preventing  further  waste.  Post, 
§  109  b. 

080  United  Order  of  American 
Bricklayers  &  Stone  Masons  v. 
Fitzgerald,   59   111.  App.   362. 

''•90  isom  V.  Rex  Crude  Oil  Co.,  147 
Cal.  659,  82  Pac.  317;  Hubbard  v. 
Cook,  82  C.  C.  A.  508,  153  Fed.  554. 
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cases  are  in  a  state  of  very  considerable  confusion.  It  will  here  be 
attempted  only  to  state  the  decisions  actually  involving  the  ques- 
tion of  the  existence  of  fraud  relieving  a  lessee  from  liability. 

In  a  number  of  cases  misstatements  by  the  lessor  as  to  the  char- 
acter or  quality  of  the  premises  have  been  regarded  as  constituting 
fraud  on  his  part.  Such  a  view  has  been  taken  of  misstatements 
as  to  the  number  of  acres  on  the  premises  which  Avere  suitable  for 
cultivation,69i  the  capacity  of  a  mill  on  the  premises,^^^  the  suffi- 
ciency of  the  strength  of  the  building  for  the  lessee's  purposes,^^^ 
the  income  producing  value  of  the  property,<59^  the  sufficiency  of 
the  heating  appliances,  ^^^^  the  soundness  of  the  plumbing,  ^os  the 
sufficiency  of  the  water  supplyj^^^^  the  dryness  of  the  ground.^^^ 

691  Mitchell  V.  Zimmerman,  4  Tex.  75  N.  W.  490;  Merritt  v.  Dufur,  99 
75,  51  Am.  Dec.  717.  Iowa,  211,  68  N.  W.  553;  Jamison  v. 

692  Cage  V.  Phillips,  38  Ala.  382.  Ellsworth,    115    Iowa,   90,    87   N.   W. 

693  Barr  v.  Kimball,  43  Neb.  766,  62  723.  But  In  Stein  v.  Rice,  23  Misc. 
N.  W.  196;  Myers  v.  Rosenback,  13  348,  51  N.  Y.  Supp.  320,  it  was  held 
Misc.  145,  34  N.  Y.  Supp.  63.  See  that  the  le?-sor's  failure  to  mention 
Hinsdale  v.  McCune,  135  Iowa,  329,  that  at  times  the  water  supply  for 
113  N.  W.  478.  the  neighborhood  was  inadequate  did 

694  Irving  V.  Thomas,  18  Me.  418.        not   constitute   fraud   authorizing   a 
694a  Bauer  v.  Taylor,  4  Neb.  Unoff,   rescission,   though  the  supply  failed 

710,  98  N.  W.  29.  during  the  year  of  the  lease  to  an 

695  Pursel  V.  Teller,  10  Colo.  App.  unusual  degree.  And  see,  to  the 
488,  51  Pac.  436.  Where  the  owner  effect  that  false  representations  in 
had  constructed  a  sewer  for  the  this  regard  are  no  defence  to  a  claim 
premises  with  ordinary  care,  the  for  rent,  Bowen  v.  Hatch  (Tex.  Civ. 
fact  that  he  stated  to  the  intending  App.)   34  S.  W.  330. 

lessee   that  there   was   an   excellent  ear  Baker  v.  Fawcett,  69  111.  App. 

sewer    connected    with    the    stores,  300. 

which    would    make    the    premises  in    Dennison   v.    Grove,    52    N.    J. 

clean,  was  held  not  to  show  fraud,  Law,  144,  19  Atl.  186,  it  vras  regarded 

it    being    merely    an    expression    of  as   a    question   for   the   jury,    under 

opinion,  and  the  sewer  failing  only  the    circum.stances,    whether   a   mis- 

in    the    case    of   an    unusual    storm,  representation  in  this  regard  was  an 

Wilkinson  v.  Clauson,  29  Minn.  91,  12  expression  of  opinion,  merely,  or  a 

N.  W.  147.     In  Daly  v.  Wise,  132  N.  misstatement      of      fact      justifying 

Y.  306,  30  N.  E.  837,  statements  as  rescission. 

to   the   plumbing  were  held   not  to  In  Jones  v.  Hathaway,  77  Ind.  14, 

be  fraudulent  and  so  ground  for  re-  it  was  decided  that  a  misstatement 

scission.     The  opinion  is  rather  ob-  in  this  regard,  with  the  result  that 

scure.     And  see  post,  at  note  713,  as  the  lessee's  crop  was  spoilt,  involved 

to  failure  to  mention  sewer  gas.  a  "failure  of   consideration"   consti- 

«9o  SisEon  v.  Kaper,  105  Iowa,  599,  tuting  a  defense  to  a  claim  for  rent. 
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On  the  otlier  hand,  tlie  courts  have  occasionally  refused  to  give 
any  effect  to  such  statements,  if  made  in  regard  to  matters  which 
were  apparent  on  inspection."'''*  It  was  in  one  case  regarded  as  a 
question  for  the  jury,  under  the  particular  circumstances,  whether 
a  statement  as  to  the  character  of  the  ground  was  merely  an  ex- 
pression of  opinion  or  Avas  a  misstatement  of  fact  authorizing 
rescission,'^^^  and  in  another  it  Avas  left  to  the  jury  to  say  whether 
the  lessee  exercised  reasonable  care  in  relying  on  the  lessor's 
statement.'^''  The  fact  that  the  lessor  persisted  in  his  statement 
after  the  lessee  had  told  him  that  he  would  rely  thereon,  instead 
of  examining  the  premises,  appears  to  have  been  regarded  as  re- 
lieving the  lessee  from  liability  under  the  lease,  when  the  mere 
false  statement  might  not  have  had  that  effectJ°^ 

As  a  general  rule  false  representations,  to  constitute  fraud, 
must  relate  to  some  existing  fact,  and  the  mere  breach  of  a  prom- 
ise to  do  something  cannot  be  treated  as  a  fraud.'^°2  ^iid  so  it  has 
been  decided  that  the  breach  of  an  agreement  by  the  lessor  to 
make  improvements  cannot  be  asserted  as  a  fraudJ"^  But  a  de- 
cision is  to  be  found  that  a  false  statement  that  the  lessor  would 
lease  the  adjoining  premises  to  the  lessee  was  a  defense  to  a  claim 
for  rentJf''*  Ordinarily,  statements  which  amount  to  mere  ex- 
pressions of  opinion  or  expectation,  as  distinct  from  statements  of 

The  theory  of  fraud  Reems  decidedly  too  Ladner    v.    Balsley,    103    Iowa, 

preferable  to  the  introduction  of  this  674,  72  N.  W.  7S7. 

much  abused  phrase,  "failure  of  con-  toi  Jaclcson  v.  Odell,  14  Abb.  N.  C. 

slderation."  (N.  Y.)    42. 

oBsMerritt  v.  Dufur,  99  Iowa.  211,  "02  See  Wilcox  v.  Palmer,  163  Pa. 

68  N.  W.  553;  Boyer  v.  Commercial  109,   29   Atl.   757. 

Bldg.  Inv.  Co.,  110  Iowa.  491,  81  N.  tor  Lynch  v.  Sauer,  16  Misc.  1,  37 

W.  720;  Oppenheimer  v.  Clnnio,  142  N.  Y.  Supp.  666. 

Cal.  313,  75  Pac.  899  (dictum).  In  704  Rand,  McNally  &  Co.  v.  Wick- 
Lewis  V.  Clark,  86  Md.  327.  37  Atl.  ham,  60  Mo.  App.  44. 
1035,  it  Is  said  that  "the  appellant  In  Hill  v.  Rudd.  99  Ky.  178,  35  S. 
(the  lessee)  could  have  verified  the  W.  270,  it  Is  decided  that  the  lessee 
correctness  of  the  representations  cannot  rescind  on  the  ground  that 
concerning  the  quality  of  the  water,  one  of  the  lessors  failed  to  buy  groo- 
without  serious  inconvenience  to  eries  from  the  lessee  as  he  had  prom- 
hlmself.  If  he  had  thought  proper  to  ised  to  do  in  order  to  induce  the 
do  so,  and  having  failed  to  exercise  lessee  to  take  the  lease.  The  decl- 
thls  reasonable  precaution,  he  has  sion  rather  appears  to  be  based  on 
now  no  just  cause  of  complaint."  the  ground  that  one  lessor  could  not, 

099  Dennison    v.    Grove,    52    N.    J.  by  his  conduct,  affect  the  others. 
Law,  144,  19  Atl.  186,  ante,  note  697. 
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fact,  cannot  be  asserted  as  fraud  constituting  a  ground  for  re- 
lief J*^*  And  a  misrepresentation  as  to  tlie  legal  effect  of  the  in- 
strument of  lease  is  not  ordinarily  ground  for  relief  J^'^ 

A  statement  by  the  lessor  that  he  had  certain  rights  in  adjoin- 
ing land  which  would  pass  with  the  premises  leased,  when  in  fact 
he  had  no  such  rights,  and  without  them  the  premises  were  use- 
less for  the  lessee's  purposes,  was  held  to  justify  the  lessee  in 
abandoning  the  premises  and  refusing  to  pay  rent."'^'''  It  ha^, 
however,  been  decided  that  a  lessee  of  one  person,  who  took  a  lease 
from  another  who  falsely  asserted  title  to  the  land,  could  not  re- 
pudiate the  later  lease  on  account  of  such  false  assertion,  it  being 
said  that  his  relation  to  his  original  lessor  cast  on  him  the  duty 
of  carefully  examining  the  claimant's  title J'^s  And  the  mere  as- 
sertion of  his  legal  right  by  a  party  to  litigation  concerning  the 
land  has  been  decided  not  to  constitute  fraud,  however  mistak- 
enJ09  A  statement  by  an  agent  that  all  the  premises  leased  were 
owned  by  one  person,  while  in  fact  they  were  owned  by  two,  has 
been  regarded  as  a  matter  of  which  tha  lessee  could  not  complain, 
if  the  lease  was  assented  to  by  both  ownersJ^'^  In  England  it 
has  been  decided  that  if  the  lessor  knows  that  he  has  no  title  to 
part  of  the  land,  and  fails  to  inform  the  lessee,  who  has  no  means 
of  knowing  it,  the  lessee  is  entitled  to  be  relieved  from  his  liabil- 
ity for  rentJ^^  Usually  in  this  country  the  lessee  has  means  of 
determining  the  state  of  the  title. 

A  false  statement  which  has  no  part  in  inducing  the  making  of 
the  lease  is  obviously  no  ground  for  relief  in  favor  of  the  lessec'^^^ 

705  "Wilkinson  v.  Clanson.  29  Minn,  709  pepper  v.  Rowley,  73  111.  262, 
91,  12  N.  W.  147;  Coiilson  v.  Whit-  See  Chambers  v.  Irish,  132  Iowa,  319, 
ing,  12  Daly  (N.  Y.)  408;  Garrett  v.    ^09  N.  W.  787, 

Finch,  107  Va.  25,  57  S.  E.  604.   14  710  Merritt  v.  Dufur,  99  Iowa,  211, 

Am.  &  Eng.  Enc.  Law,  34;  20  Cyclo-  gs  N    W    553 

pedia  Law  &  Proc.  17.  ,,,  '^^^^-        ^                              ^^^^  ^ 

706  Fry  V.  Day,  97  Ind.  348.  See  20 
Am.  &  Eng.  Enc.  Law,  56;  20  Cyclo- 
pedia Law  &  Proc.  19. 

707  Morris  v.  Shakespeare,  20  Wkly.  ^^^  pleased,  reject  that  part  only  of 
Notes  Cas.    (Pa.)    564,    12   Atl.   414.  the  land  to  which  the  lessor  had  no 
In  Whitney  v.   Allaire,  1  N.  Y.    (1  title,  keeping  the  remainder. 
Comst.)    305,   there   are   expressions  712  See   Bayles  v.  Clark,   115  App. 
to  the  same  effect.  Div.  33,  100  N.  Y.  Supp.  586,  where, 

708  Dunbar  v.  Bonesteel,  4  111.  (3  after  a  valid  oral  lease  was  made. 
Scam.)  32.  the  incorporation  thereof  in  a  writ^ 


Iron  Co.,  1   C.  P.  Div.   145.     It  was 
further  held  that  the  lessee  might,  if 


298  CREATION  OF  THE  RELATION.  J  38 

Occasionally  a  mere  failure  on  the  part  of  the  intending  lessor 
to  volunteer  information  affecting  the  desirability  or  value  of  the 
premises  has  been  regarded  as  ground  for  rescission  by  the  lessee. 
Thus,  the  failure  to  inform  the  lessee  '..hat  premises  leased  by  him 
for  residence  purposes  had  formerly  been  used  for  purposes  of 
prostitution  has  been  held  to  relieve  the  lessee  from  liability  for 
rent," '3  and  the  same  view  was  taken  when  the  lessor  failed  to  in- 
form the  lessee  of  the  presence  of  sewer  gas.'^^*  In  another  state 
it  has  been  held  that  the  landlord  is  responsible  as  for  fraud  if  he 
fails  to  warn  the  lessee  of  a  defect  not  open  to  ordinary  observa- 
tion, while  he  is  not  so  responsible  if  the  defect  is  so  open."^^" 

That  the  lessee  was  induced  to  surrender  a  previous  lease  which 
had  been  assigned  to  him  and  to  take  a  second  lease,  by  means  of 
misrepresentations  as  to  the  rent  reserved  on  the  previous  lease, 
has  been  regarded  as  ground  for  rescinding  the  second  lease J^*^ 

A  rule  has  been  quite  frequently  enunciated  that,  in  an  action  at 
law  on  a  sealed  contract,  the  defendant  cannot  assert  that  it  was 
obtained  by  false  representations,  though  it  is  otherwise  as  to 
fraud  in  the  execution  of  the  contract,'''^'''  and  this  rule  has  in  one 
jurisdiction  been  applied  in  an  action  for  rent  reserved  by  an  in- 
strument of  lease  under  sealJ^^ 

A  lessee  does  not  lose  his  right  to  set  up  the  lessor's  fraud  by 
taking  and  retaining  possession  of  the  premises,  provided  he  re- 
linquishes possession  on  discovering  the  fraud. "'^  If,  however, 
the  lessee,  after  discovering  the  fraud,  makes  no  attempt  to  rescind 
the  lease,'^2o  qj.  continues  in  possession  of  the  premises  an  unrea- 

ten  instrument  was  obtained  by  false  tis  Cate  v.  Blodgett,  70  N.  H.  316, 

representations.  48  Atl.  281. 

713  staples  V.  Anderson,  26  N.  Y.  Tie  Powell  v.  Linde  Co..  49  App. 
Super.  Ct.    (3  Rob.)    327;   Rhinelan-  Div.  286.  64  N.  Y.  Supp.  153. 

der  V.  Seaman,  13  Abb.  N.  C.  (N.  Y.)  tit  i  Bigelow,  Fraud,  53. 

455,  note.     See  Conklin  v.  White,  17  tis  Johnson  v.  V/ilson,  33  III.  App. 

Abb.  N.  C.    (N.  Y.)   315;    Carhart  v.  639;    MrCoull    v.    Herzbcrg,    33    111. 

Ryder,  11  Daly  (N.  Y.)  101.  App.  542;  Little  v.  Dyer,  35  111.  App. 

714  Wallace  v.  Lent,  1  Daly  (N.  Y.)  85. 

481,    29    How.    Pr.    289;    Sequnrd    v.  719  Milliken      v.      Thorndike,      103 

Corse,  9   N.  Y.   Wkly.   Dig.   51.     S"e  Mass.  382;  Irving  v.  Thomas,  18  Me. 

Daly  v.  Wise,  132  N.  Y.  306,  30  N.  418. 

E.  837.  16  L.  R.  A.  236;    Jackson  v.  720  Hall  v.  Ryder,  152  Mass.  528,  25 

Odpll,    14    Abb.    N.    C.     (N.    Y.)    42.  N.    E.    970.     He    is    justified    in    re- 

Pontra,  Blake  v.  Ranous,  25  111.  App.  maining  on  assurances  that  the  de- 

486.  fects  will  be  remedied.     Hinsdale  v. 
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sonable  time  after  knowing  of  the  fraiid,'^2i  ^g  cannot  disclaim 
liability  for  the  rent.  But  though  the  fact  that  he  retains  posses- 
sion with  knowledge  of  the  fraud  operates  to  deprive  him  of 
the  right  to  rescind,  it  does  not  affect  his  right  to  damages  on 
account  of  the  fraud,  either  in  an  action  therefor,  or  by  way  of 
counterclaim  in  an  action  for  rent  J  ^^     j^j^j  |;his  he  may  do  even 

though  he  has  paid  installments  of  rent  with  knowledge  of  the 
fraud."23 

The  measure  of  damages  for  fraud  in  misrepresenting  the  con- 
dition of  the  premises  is  the  difference  between  the  actual  rental 
value  and  the  rental  value  had  the  premises  been  as  represented. ''■-^ 
It  has  been  decided  that  the  lessee  cannot  recover,  on  account  of 
misrepresentations  as  to  the  water  supply,  for  resulting  injury  to 
his  stock,  or  for  the  cost  of  improvements  made  by  him  to  secure 
waterJ25 


McCune,   135   Iowa,    682,   113   N.   W. 
478. 

721  Oppenheimer  v.  Clunie,  142  Cal. 
313,  75  Pac.  899;  Bell  v.  Baker,  43 
Minn.  86,  44  N.  W.  676;  Herrin  v. 
Libbey,  36  Me.  350;  Morey  v.  Pierca, 
14  111.  App.  (14  Bradw.)  91;  Resser 
V.  Corwin,  72  111.  App.  625;  Kiernan 
V.  Terry,  26  Or.  494,  38  Pac.  671; 
Barr  v.  New  York,  L..  E.  &  W.  R.  Co., 
125  N.  Y.  263,  26  N.  E.  145;  Pryor  v. 
Poster,  130  N.  Y.  171,  28  N.  E.  123; 
Rosenbaum  v.  Gunter,  3  E.  D.  Smith 
(N.  Y.)  203;  McCarty  v.  Ely,  4  E.  D. 
Smith  (N.  Y.)  375;  Conklin  v. 
White,  17  Abb.  N.  C.  (N.  Y.)  315; 
Carhart  v.  Ryder,  11  Daly  (N.  Y.) 
101;  Lynch  v.  Sauer,  16  Misc.  1,  37 
N.  Y.  Supp.  666;  Campau  v.  LafEerty, 
50  Mich.  114,  15  N.  W.  40. 

But  merely  remaining  a  few  days 
after  discovery  of  a  fraudulent  rep- 
resentation as  to  the  condition  of 
the  premises,  under  a  promise  by 
the  lessor  to  remedy  the  defects,  does 
not  make  him  liable  for  the  month's 
rent.  Myer.s  v.  Rosenback,  11  Misc. 
116,  31  N.  Y.  Supp.  993;  Wallace  v. 


Lent,  1   Daly    (N.  Y.)    481,  29   How. 
Pr.   280. 

722  Whitney  v.  Allaire,  1  N.  Y.  (1 
Comst.)  305;  Pryor  v.  Poster,  130  N. 
Y.  171,  29  N.  E.  123;  Prince  v.  Jac- 
obs, 80  App.  Div.  243,  80  N.  Y.  Supp. 
304;  Herrin  v.  Libbey,  36  Me.  350; 
Barr  v.  Kim.bTll,  43  Neb.  766,  62  N. 
W.  196;  Dennison  v.  Grove,  52  N.  J. 
Law,  144,  19  Atl.  186;  Wolfe  v.  Ar- 
rott,  109  Pa.  473.  1  Atl.  333  (semble). 
See  Hall  v  Ryder,  152  Mass.  528.  25 
N.  E.  970.  Compare  Bell  v.  Baker, 
43  Minn.  86,  44  N.  W.  676. 

723  Pryor  v.  Foster,  130  N.  Y.  171, 
29  N.  E.  123;  Hoyt  v.  Dengler,  54 
Kan.  309,  38  Pac.  260;  Cramer  v. 
Carlisle  Bank,  2  Grant  Cas.  (Pa.) 
267.  See  Irving  v.  Thomas,  18  Me. 
418. 

724  Pryor  v.  Foster,  130  N.  Y.  171, 
29  N.  E.  123.  The  lessee  is  also  en- 
titled to  the  return  of  a  deposit 
made  to  secure  the  rent.  Prince  T. 
Jacobp.  80  App.  Div.  243,  80  N.  Y. 
Supp.    304. 

725  .Tnmison  v.  Ellsworth,  115  Iowa, 
90,  87  N.  W.  723. 
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The  avermonts  in  defendant's  pleadings,  in  an  action  for  rent, 
may  be  insuflieient  to  authorize  the  admission  of  evidence  of  fraud 
on  plaiutiir's  part.  An  averment  that  the  lessor  fraudulently 
concealed  defects  in  the  premises  is  insufficient,  it  has  been  de- 
cided, it  being  said  that  the  lessee  must  aver  the  facts  constituting 
the  fraud,  such  as  what  did  the  lessor  know,  what  did  he  do  to 
conceal  the  defects,  what  was  his  intention,  and  how  did  he  mis- 
lead the  lessee.'^26.  727  ^^^  allegation  that  the  landlord  falsely  rep- 
resented that  the  building  was  suitable  has  been  regarded  as  insuf- 
ficient to  admit  evidence  that  he  did  so  fraudulentlyJ^s  There 
must  be,  it  has  been  held,  an  averment  that  the  lessor  knew  the 
falsit}'  of  his  statements,  and  an  averment  "on  information  and 
belief"  in  this  respect  has  been  regarded  as  insufficient J^a  And, 
likewise,  the  lessee's  ignorance  of  the  true  state  of  the  facts,'^3o  qj. 
that  he  was  deceived,'^^^  must  be  averred.  It  has  also  been  de- 
cided to  be  necessary  to  aver  damage  from  the  fraud.'^'^  Evidence 
of  fraud  is  obviously  not  admissible  when  there  is  no  averment  in 
respect  thereto."^^ 

§  39.    Mistake  in  creation  of  the  relation. 

The  instrument  of  lease  as  prepared  may,  owing  to  mistake, 
differ  from  the  actual  agreement  of  the  parties,  in  which  case 
equity  will  ordinarily  reform  the  lease  to  accord  with  their  inten- 
tion/''^ So  a  lease  has  been  reformed  on  account  of  error  in  the 
description,'^^  the  omission  of  an  intended  provision  as  to  re- 

726.  727  Coulson  V.  Whiting,  12  Daly  732  Holton  v.  Noble,   83  Cal.  7,  23 

(N.  Y.)   408,  14  Abb.  N.  C.  GO.     See  Pac.   58;    Simmons  v.  Kayser,  43  N. 

Fry  V.   Day,  97   Ind.  348;    Bauer  v.  Y.  Super.  Ct.  (11  Jones  &  S.)   131. 

Taylor,  4  Neb.  Unoff.  710.  96  S.  W.  7.^3  Blackman  v.  Kessler,  110  Iowa, 

268.  140,    81   N.   W.   185. 

728  York  V.  Steward.  21  Mont.  515,  7.')4  See   Wald's   Pollock,   Contracts 

55  Pac.  29,  43  L.  R.  A.  125.  (Williston's  Ed.)  636  et  seq.;  20  Am. 

720  Haines  v.  Downey,  86  111.  App.  &   Ensr.   Enc.   Law    (2d   Ed.)    826  et 

373.     And    see    Bauer    v.    Taylor,    4  seq;  2  Tiffany,  Real  Prop.  §  385. 

Neb.  Unoff.  701,  96  N.  W.  268.  7.-!.-;  Nielander  v.  Chicago,  M.  &  St. 

730  Schermerhorn  V.  Gouge.  13  Abb.  P.  R.  Co.,   114   Iowa.   420,  87  N.  W. 
Pr.    (N.  Y.)    315.  285.     And  see  Le  Conitp  v.  Freshwa- 

731  Simmons    v.    Kayger,   43   N.   Y.  ter,  56  W.  Va.  336,  49  S.  E.  238. 
Super.  Ct.  (11  Jones  &  S.)  131. 
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pairs,"''^  and  of  a  ijrovision  allowing  the  rec^oval  of  fixturesJ^''' 
In  order  to  justify  relief  on  this  ground  the  mistake  must  be  com- 
mon to  both  parties,  a  "mutual  mistake,"  as  it  is  ordinarily  ex- 
pressed,^3s  and  strong  and  clear  evidence  in  this  regard  is  neces- 
sary.'-=^ 

A  contract  is  regarded  as  invalid  if  made  upon  a  mistaken  as- 
sumption by  both  parties  as  to  some  matter  of  fact,  in  the  absence 
of  which  the  contract  would  not  have  been  made,'^^<^  and  this  doc- 
trine, or  one  analogous  thereto,  was  applied  to  a  transaction  in- 
volving the  leasing  of  a  building  which  was  mistakenly  supposed 
to  be  capable  of  sustaining  additional  stories  with  a  covenant  on 
the  part  of  the  lessee  to  erect  such  stories,  and  the  lease,  meaning 
thereby  both  the  conveyance  of  the  leasehold  interest  and  the  cov- 
enants entered  into  in  connection  therewith,  was  canceled  by  the 
court.^'^i 

If  the  lessee  accepts  the  lease  under  the  supposition  that  the 
instrument  expresses  the  terms  agreed  on,  and. its  failure  so  to  do 
is  intentional  on  the  part  of  the  lessor,'' "^^  or,  it  seems,  if  the  lessor 
merely  has  reason  to  know  that  it  fails  to  express  the  actual  agree- 
ment,'^'*^  the  lessee  is  entitled  to  relief. 

§  40.    Lease  for  illeg'al  purpose. 
If  the  lease  is  made  with  the  intention  that  the  premises  shall 

73fi  Thomas  v.  Conrad,  24  Ky.  Law  don,  38  N.  Y.  St.  Rep.  455,  13  N.  Y. 

Rep.  1G30,  71  S.  W.  903;    Id.,  25  Ky.  Siipp.  595;   Id.,  44  N.  Y.  St.  Rep.  640, 

Law  Rep.  169,  74  S.  W.  1084;  Wyman  18  N.  Y.  Supp.  109. 

V.  Sperbeck,   66  Wis.  495,  29  N.  W.  74o  See  Kerr,  Fraud  &  Mistake  (3d 

245.     See    Cage   v.    F-^+'^^n,    41    Tex.  Ed.)     472;    Hammon,    Contracts,    p. 

Civ.  App.  248,  14  Tex.  Ct.  Rep.  525,  106;  Wald's  Pollock,  Contracts,  582. 

91  S.  W.  31L  741  Hoops    V.    Fitzgerald,    204    111. 

737  Brown  v.  Ward,  119  Iowa,  604,  325,  68  N.  E.  430. 

£3  N.  W.  587.  742  Daly    v.    Simonson,    126    Iowa, 

73S  Mortimer    v.    Shortall,    2    Dru.  716,  102  N.  W.  780.       See  20  Am.  & 

&  War.  363;  Fallon  v.  Robins,  16  Ir.  Eng.  Enc.  Law  (2  Ed.)  823. 

Ch.  422;    Grauel  v.  Soeller,  52  Hun,  743  Paget  v.  Marshall,  28  Ch.  Div. 

375,  5  N.  Y.  Supp.  254;   Wald's  Pol-  255;    Garrard   v.   Frankel,   30   Beav. 

lock.     Contracts     (Williston's     Ed.)  445.     But,    as    to    these    cases,    see 

639.  May  v.  Piatt  [1900]  1  Ch.  616;  Kerr, 

730  Seitz  Brew.  Co.  v.  Ayres,  60  N.  Fraud  &  Mistake  (3d  Ed.)  463. 
J.  Eq.  190,  46  Atl.  535;  Wood  v.  Gor- 
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be  used  for  an  illcpal  purpose,'^'*-*  such  as  that  of  prostitution/-*" 
g:ani])linj!:/'*''  or  the  illegal  sale  of  liquor/^'^  the  lessor  cannot  re- 
cover rent  for  the  premises.  A  like  decision  was  rendered  when 
the  lease  was  of  a  sidewalk,  which  by  municipal  ordinance  could 
not  be  occupied  for  private  purposes, ^^^  when  the  lease  was  a 
mere  device  for  carrying  out  a  conspiracy  to  enhance  the  price  of 
mereliandise  in  violation  of  statute,"^^  and  when  the  lease  was 
made  partly  to  induce  the  lessee  not  to  have  the  lessor's  husband 
prosecuted  for  bur^lary.'^'^'' 

Occasionally  it  has  been  held  that  the  lessor's  knowledge  of  the 
lessee's  intention  to  use  the  premises  for  an  illegal  purpose  will 


744  Gaslight  &  Coke  Co.  v.  Turner, 

5  Bing.  N.  C.  666,  6  Bing.  N.  C.  324 
(lease  for  boiling  oil  and  tar,  con- 
trary to  statute) ;  Simpson  v.  Woods, 
105  Mass.  263  (unlicensed  billiard 
room) ;  Holmead  v.  Maddox.  2 
Cranch.  C.  C.  161.  Fed.  Cas  No.  6,  629. 

745  Appleton    V.    Campbell,    2    Car. 

6  P.  347:  Doughcrtj'  v.  Seymour,  16 
Colo.  289,  26  Pac.  823;  Berni  v. 
Boyer.  90  Minn.  469,  97  N.  W.  121; 
Kathman  v.  Walters,  22  La.  Ann.  54; 
Ernst  V.  Crosby.  140  N.  Y.  364.  35 
N.  E.  603;  Ashbrook  v.  Dale,  27  Mo, 
App.  649;  Burton  v.  Dupree,  19  Tex. 
Civ.  App.  275,  46  S.  W.  272;  Hun- 
stock  V.  Palmer,  4  Tex.  Civ.  App. 
459,  23  S.  W.  294.  See  Ralston  v. 
Boady,  20  Ga.  449.  But  that  this  is 
not  a  defense  to  an  action  of  forcible 
detainer  by  the  landlord,  see  Toby 
V.  Schultz,  51  III.  App.  487. 

746  Ryan  V.  Potwin,  62  111.  App. 
134;  McDonnld  v.  Tree,  69  111.  App. 
134;  Heidenreich  v.  Raggio,  86  111. 
App.  521;  Edelmuth  v.  McGarren,  4 
Daly  (N.  Y.)  467,  45  How.  Pr.  191; 
Gibson  v.  Pearsall,  1  E.  D.  Smith 
(N.  Y.)   90. 

747  Rice  V.  Enwright,  119  Mass. 
187;  Mitchell  v.  Scott,  62  N.  H.  596; 
Sherman  v.  Wild«r,  106  Mass.  5J7; 
Gorman  v.  Keough.  22  R.  I.  47.  46 
Atl.  37;  Mound  v.  Barker.  71  Vt.  253, 


44  Atl.  346,  76  Am.  St.  Rep.  767. 
See  Zink  v.  Grant,  25  Ohio  St.  352; 
Goodall  v.  Gerke  Brew.  Co.,  56 
Ohio  5t.  257,  46  N.  E.  983.  constru- 
ing the  Ohio  statute  in  this  regard. 

There  can  be  no  recovery  on  a 
guaranty  of  the  rent  In  such  case. 
Riley  v.  Jordan,  122  Mass.  231. 

Under  an  averment  that  the  plain- 
tiff knowingly  leased  the  property  to 
be  i!sed  for  the  illegal  sale  of  liquor, 
defendant  cannot  ask  an  instruction 
that  the  plaintiff  cannot  recover  if 
be  permitted  such  use  after  knowing 
of  the  illegal  sales.  Rice  v.  En- 
wright,  119  Mass.  187. 

The  lease  is  obviously  not  Invalid 
because  at  the  time  the  lessee  has 
not  o1)tained  a  license,  since  he  can- 
not ordinarily  obtain  this  till  he  has 
obtained  the  lease.  Kerley  v.  Mayer, 
10  Misc.  718,  31  N.  Y.  Supp.  818; 
Shedlinsky  v.  Budweiser  Brew.  Co., 
17  App.  Div.  470.  45  N.  Y.  Supp.  174. 

74S  Heineck  v.  Grosse,  99  111.  App. 
441;  Romano  v.  Bruck,  25  Misc.  406, 
54  N.  Y.  Supp.  935.  These  were  per- 
haps more  properly  licenses  than 
lenses. 

749  American  Strawboard  Co.  v. 
Peoria  Strawboard  Co.,  65  111.  App. 
502. 

750  Graham  v.  Hiesel,  73  Neb.  433, 
102   N.  W.   1010. 
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not  affect  his  right  to  recover  rent,  if  he  himself  does  not  actually 
share  or  further  that  purposeJ^i 

If  the  lessor  is  ignorant  of  the  lessee's  intention,  he  may  no 
doubt  recover  rent,"^^  i^^i  j^  jj^s  been  held  that  he  cannot  do  so  if 
he  allows  the  tenancy  to  continue  after  learning  of  the  illegal  use 
of  the  premises,  while  having  the  legal  right  to  bring  it  to  an 
endJ53  lu  oug  g^^^^^  j^-  j^^g  g^gjj  l^ggjj  decided  that  one  who  pur- 
chases the  interest  of  the  lessor  in  ignorance  that  the  premises 
were  used  for  an  illegal  purpose  by  the  lessee  could  not  recover 
rent,  if  he  might  by  investigation  have  ascertained  the  use  made  of 
the  premisesjs*  The  fact  that  a  business  may  be  carried  on  unlaw- 
fully and  that  it  was  so  carried  on  in  the  particular  case  does  not 

affect  the  lessor,  if  he  was  unaw^are  of  the  lesse's  intention  to  that 
effectJ55 

In  one  case  it  was  decided  that  if  a  lease  was  illegal  as  made 
for  purposes  of  prostitution,  the  lessee  entering  thereunder  and 


751  Miller  v.  Maguire,  18  R.  I.  770, 
30  Atl.  966;  Allen  v.  Keilly,  18  R.  I. 
197,  30  Atl.  965;  Almy  v.  Greene,  13 
R.  L  350;  Taylor  v.  Levy  (Md.)  24 
Atl.  608;  Updike  v.  Campbell,  4  E.  D. 
Smith  (N.  Y.)  570.  But  see  Gor- 
man V.  Keough,  22  R.  I.  47,  46  Atl. 
37.  See,  also,  Ralston  v.  Boady,  20 
Ga.  449. 

In  Frank  v.  McDonald,  86  111.  App. 
336,  it  was  decided  that  the  fact  that 
the  lessee  intended  to  use  the  prem- 
ises for  an  illegal  purpose,  and  that 
the  lessor  knew  that  he  "waated" 
to  do  so,  was  no  defense  to  the  claim 
for  rent. 

752  Commagere  v.  Brown,  27  La. 
Ann.  314;  Gibson  v.  Pearsall,  1  E.  D. 
Smith  (N.  Y.)  90;  Codman  v.  Hall, 
91  Mass.  (9  Allen)  335;  Zink  v. 
Grant,  25   Ohio  St.  352. 

In  Stanley  v.  Chamberlain,  3D  N. 
J.  Law,  565,  it  was  held  that  the 
lessor  was  not  charged  with  the 
knowledge  of  his  agent  that  the 
premises  were  to  be  used  for  an 
Illegal    purpose.     See,    to    the    con- 


trary, Ashbrook  v.  Dale,  27  Mo.  App. 
649;  Ryan  v.  Potwin,  62  111.  App.  134. 

753  Jennings  v.  Throgmorton,  Ryan 
&  M.  251;  Mitchell  v.  Scott,  02  N.  H. 
596.  See  Kessler  v.  Pearson,  126 
Ga.  725,  55  S.  E.  963;  Codman  v. 
Hall,  91  Mass.   (9  Allen)   335. 

754  Ernst  V.  Crosby,  140  N.  Y.  364, 
35  N.  E.  603.  Even  though  the 
lessee  has  assigned  the  lease,  he  may 
set  up  the  illegality  of  the  purpose 
for  which  it  was  made.  Sherman  v. 
Wilder,  106  Mass.  537. 

755  Whalen  v.  Leisy  Brew.  Co.,  106 
Iowa,   548,  76   N.   W.   842. 

In  Schedlinsky  v.  Budweiser  Brew. 
Co.,  163  N.  Y.  437,  57  N.  E.  620.  it 
was  held  that  the  fact  that  the  prem- 
ises used  for  the  sale  of  liquor  were 
within  a  prohibited  distance  of  a 
school  house  did  not  prevent  recov- 
ery by  the  lessor,  in  view  of  the  fact 
that  a  license  might  lawfully  be 
obtained  to  carry  on  the  business 
on  such  premises  by  transfer  from 
other   premises. 
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paying  rent  could  not  claim  to  hold  as  a  tenant  from  month  to 
month  or  other\vi.se."«  This  seems  to  involve  the  view  that  the 
permission  to  enter  is  nugatory,  as  being  a  permission  granted  for 
an  illegal  purpose,  and  that,  consequently,  so  far  as  any  right  of 
possession  as  against  the  lessor  is  concerned,  he  is  merely  a  tres- 
passer, as  having  entered  without  permission.  This  seems  a  rea- 
sonable view. 

Circumstantial  evidence  is  admissible  to  show  the  lessor's  knowl- 
edge and  intention  that  the  premises  shall  be  used  for  illegal  or 
immoral  purposes,'''^'^  and  evidence  of  their  bad  reputation  in  this 
regard,' ^^  as  well  as  evidence  of  a  prior  lease  to  the  same  tenant 
and  his  improper  use  of  the  premises  thereundcr,''^^  has  been  re- 
garded as  competent,  as  has  evidence  that  the  lessor  had  other 
houses  in  the  vicinity  which  he  himself  used  for  such  unlawful 
business.'^  ^° 

TseBprni  v.   Boyer,   90   Minn.  469,  76o  piath    v.    Kline,    18    App.    Div. 

97  N.  W.  121.  240,  45  N.  Y.  Supp.  951.     It  is  there 

T57  Ernst  V.  Crosby,  140  N.  Y.  364,  gaid  that  such  evidence  Is  admissible 

35  N.  E.  603.  upon  the  question  of  his  intent  "to 

758Demartini     v.     Anderson,     127  ^^   considered    only   when    the   facta 

Cal.  33,  59  Pac.  207;  Egan  v.  Gordon,  ^^^^^^  j^  ^^ief  are  found  to  have 

65  Minn.  505,  68  N.  W.  103.  ^  .  u,,  v  ^  v       *v,        „i^^«„^'. 

,      '     ,,,.         ^„     .         „.       been  established  by  other  evidence.  • 
T59  piath    V.    Kline,    18    App.    Div, 

240,  45  N.  Y.  Supp.  951. 
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THE  RELATION  OF  TENANCY  IN  CONNECTION  WITH  OTHER 

RELATION. 

§  41.     General  considerations. 

42.  Trustee  and  cestui  que  trust. 

43.  Vendor  and  vendee. 

a.  Vendee  let  into  possession. 

b.  Express  stipulation  for  tenancy. 

c.  Tenancy  on  vendee's  default. 

d.  Tenant  becoming  vendee. 

44.  Grantor  and  grantee. 

45.  Mortgagor  and  mortgagee. 

a.  Mortgagor  in  possession  as  tenant. 

b.  Mortgagee  in  possession  as  tenant. 

c.  Attornment  clause. 

d.  Mortgage  relation  not  exclusive  of  tenancy. 

46.  Purchaser  at  execution  sale  and  former  owner  of  land. 

47.  Purchaser  at  foreclosure  sale  and  former  owner  of  land. 

48.  Master  and  servant. 

§  41.     General  considerations. 

Not  infrequently  the  relation  of  landlord  and  tenant  exists  be- 
tween persons  who  also  occupy  some  other  legal  relation  towards 
one  another,  and  occasionally  persons  occupying  such  other  rela- 
tion are  asserted  to  occupy,  by  reason  of  such  relation,  the  fur- 
ther relation  of  landlord  and  tenant.  We  will  here  consider  the 
various  relations  which  have  been  considered  or  asserted  thus  to 
exist  concurrently  with  that  of  landlord  and  tenant. 

§  42.     Tmstee  and  cestui  que  trust. 

It  has  been  said  that  a  cestui  que  trust  who  is  given  possession 
of  the  trust  property  by  the  trustee  is  at  law  a  tenant  at  will  mere- 
ly, this  having  reference  to  the  right  of  the  trustee  to  repossess 
himself  of  the  property  at  pleasure,  and  to  his  right  of  recovery 


L.  and  Ten.  20. 
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in  ejectment  without  reference  to  any  equitable  ri^'hts  in  the  ces- 
Ini  que  trust}  Since  the  adoption  of  statutes  in  most  jurisdic- 
tions, however,  allowing  equitable  defenses  at  law,  the  position  of 
the  cestui  que  trust  cannot  be  regarded  as  necessarily  that  of  a 
tenant  at  will,  since  he  may,  in  defence  to  the  trustee's  action  for 
possession,  show  any  better  right  thereto  which  may  exist  in  him- 
self, as  that  it  was  intended  by  the  creator  of  the  trust  that  he 
should  have  the  possession. 

A  trustee  in  possession  is  evidently  not  the  tenant  of  the  cestui 
que  trust,  since  he  does  not  hold  under  the  latter.^ 

§  43.    Vendor  and  vendee. 

a.  Vendee  let  into  possession.  The  question  whether  one 
who,  having  a  contract  for  the  sale  to  him  of  certain  land,  obtains 
possession  thereof  pending  the  making  of  a  conveyance  to  him, 
is  a  tenant  of  his  vendor,  is  a  subject  on  which  there  has  been 
much  divergence  of  opinion.  As  elsewhere  stated,^  by  a  number 
of  decisions,  a  vendee  so  entering  into  possession  is,  if  the  sale  fails 
of  consummation  otherwise  than  through  the  fault  of  the  vendor, 
regarded  as  liable  in  an  action  for  the  value  of  his  use  and  occupa- 
tion. These  decisions  necessarily  involve  the  view  that  the  rela- 
tion of  landlord  and  tenant  exists,*  and  it  has  been  quite  frequent- 
ly asserted  that  a  vendee  in  possession  is  a  tenant  at  will  of  the 
vendor.^     But  apart  from  the  decisions  imposing  liability  on  the 

1  Doe  d.Nichollv.  McKaeg,  lOBarn.  Howard  v.  Merriam,  59  Mass.  (5 
&  C.  721;  Perry  v.  Shipway,  1  Giff.  1.  Cush.)  5C3;  Hall  v.  Wallace,  88  Cal, 
See  Lewin,  Trusts  (11th  Ed.)  851.  434,  26  Pac.  3&&  (semble) ;  Foley  v. 
Fo  it  has  been  said  that  the  possrs-  Wyeth,  84  Mass.  (2  Allen)  131,  79 
sion  of  the  cestui  que  trust  is  not  Am.  Dec.  771;  Dunham  v.  Townsend, 
adverse  to  the  trustee,  since  he  is  110  Mass.  440;  Rawson  v.  Babcock, 
tenant  at  will  of  the  latter.  Marr  40  Mich.  330';  Hogsett  v.  Ellis,  17 
V.  Gilliam,  41  Tenn.  (1  Cold.)  488.  Mich.  351;  Den  d.  Love  v.  Edmon- 
And  see  Garrard  v.  Tuck,  8  C.  B.  ston,  23  N.  C.  (1  Ired.  Law)  152; 
231.  Jones  v.  Jones,  2  Rich.  Law  (S.  C.) 

2  See  Hardin  v.  Pulley,  79  Ala.  381.    542;   Richardson  v.  Thornton,  52  N. 
8  See  post,  §  304  b.  C.  (7  Jones  Law)  458;  Uhl  v.  Pence, 

4  See  post,  §  304  b.  11  Neb.  316,  9  N.  W.  41;   Woodbury 

5  Patterson  v.  Stoddard,  47  Me.  355,  v.  Woodbury,  47  N.  H.  11;  Harris  v. 
74  Am.  Dec.  490;  Doe  d.  Hiatt  v.  Frink.  49  N.  Y.  24,  10  Am.  Rep.  318 
Miller,  5  Car.  &  P.  59.^;  Doe  d.  Coun-  (dictum);  Jackson  v.  Miller,  7  Cow. 
sel   V.    Capcrton,   9   Car.   &   P.    112;  (N.  Y.)  747;  Jones  v.  Temple,  87  Va. 
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vendee  for  use  and  occupation,  the  view  that  he  is  the  vendor's 
tenant  has  been  but  seldom  actually  applied.  It  has,  however, 
been  applied  in  favor  of  the  vendee  when  sued  in  ejectment  by  the 
vendor,  it  being  decided  that  the  action  will  not  lie  against  him 
unless  there  has  been  a  previous  demand  of  possession,^  in  accord- 


210,  12  S.  E.  404,  24  Am.  St.  Rep.  649. 

In  Lyon  v.  Cunningham,  136  Mass. 
532,  Field,  C.  J.,  after  referring  to 
the  eases  in  that  state  in  which  one 
In  possession  under  a  contract  of 
purchase  is  termed  a  tenant  at  will, 
says:  "That  neither  the  designa- 
tion of  licensee  or  tenant  at  will 
expresses  all  the  rights  and  obli- 
gations of  such  an  occupant  (under 
a  contract  for  a  deed)  is  manifest," 
and  then  quotes  from  Dakin  v.  Allen, 
62  Mass.  (8  Cush.)  33,  as  follows: 
"But  it  is  sometimes  said  that  one 
who  is  in  thus  under  a  contract  for 
a  sale  is  tenant  at  will  to  the  owner. 
In  a  certain  sense  he  is  a  tenant  at 
will,  as  a  mortgagor  is  tenant  at 
will  to  the  mortgagee,  because  he 
may  enter  upon  him  and  eject  him, 
if  he  can  do  it  peaceably,  or  main- 
tain a  real  action  on  his  title  and 
thus    gain    the   possession." 

In  Freeman  v.  Headley,  33  N.  J. 
Law,  523,  it  was  decided  that  a  pur- 
chaser in  possession  was  a  tenant  at 
will  for  the  purpose  of  sustaining 
against  him  "an  action  on  the  case 
in  the  nature  of  waste  for  destruc- 
tion committed  while  in  such  pos- 
session." It  may  be  remarked  that 
at  common  law  the  proper  form  of 
action  against  a  tenant  at  will  for 
acts  of  destruction  was  trespass  and 
not  case,  and  that  his  liability  for 
such  destruction  was  not  as  hav- 
ing committed  waste,  but  as  having 
committed  a  trespass.  Post,  §  109  b 
(1),  note  759. 

6  Right  V.  Beard,  13  East,  210: 
Doe  d.  Newby  v.  Jackson,  1  Barn.  & 


C.  448;  Lewer  v.  McCulloch,  10 
Nova  Scotia,  315;  Doe  d.  Carson  v. 
Baker,  15  N.  C.  (4  Dev.  Law)  220, 
25  Am.  Dec.  706;  "Williamson  v.  Pax- 
ton,  18  Grat.  (Va.)  475,  505;  Pettit 
V.  Cowherd,  83  Va.  20,  1  S.  E.  392. 
In  none  of  these  cases  was  the  ven- 
dee in  default  under  his  contract, 
but  there  is  no  intimation  that  a 
different  view  would  be  taken  if  the 
vendee  were  in  default,  unless  this 
effect  can  be  given  to  the  occasional 
remark  that  no  demand  is  necessary 
if  the  vendee  has  done  some  wrong- 
ful act  which  will  determine  his 
possession. 

In  Den  v.  Westbrook,  15  N.  J. 
Law  (3  J.  S.  Green)  371,  29  Am. 
Dec.  692,  and  Harle  v.  McCoy,  30  Ky. 
(7  J.  J.  Marsh.)  318,  23  Am.  Dec. 
407,  it  was  held  that  a  previous  de- 
mand of  possession  was  necessary, 
though  at  the  same  time  it  was 
stated  that  no  relation  of  tenancy 
existed.  In  the  first  case  the  vendee 
was  in  default,  and  in  the  second 
he  was  not  in  default.  In  Prentice 
V.  Wilson,  14  111.  91,  it  is  said  that  a 
previous  demand  is  not  necessary  if 
the  vendee  is  in  default,  though 
otherwise  it  is  necessary;  and  in 
Baker  v.  Gittings,  16  Ohio,  485; 
Jackson  7.  Milier,  7  Cow.  (N.  Y.) 
747;  McHan  v.  Stansell,  39  Ga.  197, 
and  Chilton  v.  Niblett,  22  Tenn.  (3 
Humph.)  404,  it  was  apparently  de- 
cided that  no  demand  was  necessary. 
In  these  cases,  however,  the  defend- 
ant was  in  default.  In  Glascock  v. 
Robards,  14  Mo.  350,  55  Am.  Dec. 
108,   a   demand   was   apparently   re- 
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ance  with  the  rule  that  such  demand  is  a  prerequisite  to  the  main- 
tenance of  ejectment  against  a  tenant  at  will.'^ 

^Vhile,  as  above  stated,  it  has  been  asserted  not  infrequently 
that  the  vendee  is  the  vendor's  tenant,  there  are  numerous  cases 
to  an  opposite  effect.  Decisions  that  the  vendee  is  not  liable  to 
the  vendor  in  use  and  occupation  are  sometimes  in  terms  based 
upon  the  theory  that  he  is  not  a  tenant,^  though  he  might  be  a  ten- 
ant and  still  not  be  so  liable.^  That  he  is  not  a  tenant  has  also 
been  asserted  in  other  connections. ^^ 

It  is  sometimes  said  that  a  vendee  is  a  licensee  rather  than  a  ten- 
ant.i*  That  he  is  a  licensee  and  not  a  tenant  when  he  is  given 
rights  of  entry  or  occupation  merely  for  certain  purposes  pending 


garded  as  unnecessary  as  against  a 
purchaser  of  the  vendee's  interest, 
though  there  was  no  default.  In 
some  of  these  decisions  the  question 
of  demand  as  a  prerequisite  to  eject- 
ment and  that  of  notice  as  neces- 
sary to  terminate  a  tenancy  at  will 
seem  to  be  somewhat  confused. 

In  several  cases  it  is  decided  that 
no  demand  is  necessary  when  the 
vendee  is  in  default  (Gregg  v.  Von 
Phul,  68  U.  S.  [1  Wall.]  274;  Pren- 
tice V.  Wilson,  14  111.  91;  Dean  v. 
Comstock,  32  111.  173;  Hotaling  v. 
Hotaling,  47  Barb.  [N.  Y.]  163), 
while  in  others  previous  demand  or 
notice  has  been  decided  to  be  neces- 
sary even  in  such  case  (Guess  v. 
McCauley,  61  N.  C.  514;  Twyman  v. 
Hawley,  24  Grat.  [Va.]  512,  18  Am. 
Rep.  661). 

7  See  ante,  §  13  b,  note  403. 

8  Carpenter  v.  U.  S.,  84  U.  S.  (17 
Wall.)  489;  Smith  v.  Stewart,  6 
Johns.  (N.  Y.)  46, '5  Am.  Dec.  186; 
Thompson  v.  Bower,  60  Bn.rb.  (N. 
Y.)  463;  Newby  v.  Vestal,  6  Ind.  412; 
Fall  v.  Hazelrigg,  45  Ind.  576,  15  Am. 
Rep.  278;  Mariner  v.  Burton,  4  Har. 

(Del.)  69;  Tucker  v.  Adams,  52 
Ala.  254;  Little  v.  Pearson,  24  Mafs. 
(7  Pick.)  301,  19  Am.  Dec.  289;  Hop- 


kins v.  RatlilT,  115  Ind.  213,  17  N.  E. 
288;  Coffman  v.  Huck,  19  Mo.  435: 
Stacy  V.  Vermont  Cent.  R.  Co.,  32 
Vt.  551;  Brown  v.  Randolph,  26  Tex. 
Civ.  App.  66,  62  S.  W.  981. 

9  That  is,  the  circumstances  may 
show  an  understanding  that  he  was 
not  to  pay  for  his  use  and  occupa- 
tion.    See  post,  §§  304  b,  315. 

10  Moen  v.  Lillestal,  5  N.  D.  327, 
65  N.  W.  694;  Richmond  &  Lexin?:- 
ton  Turnpike  Road  Co.  v.  Rogers,  70 
Ky.  (7  Bush.)  534;  Barnes  v.  Shin- 
holster,  14  Ga.  131;  Harle  v.  McCoy, 
30  Ky.  (7  J.  J.  Marsh.)  318,  23  Am. 
Dec.  407;  Stauffer  v.  Eaton,  13  Ohio, 
322;  Klopfer  v.  Keller,  1  Colo.  410; 
Willis  V.  Wozencraft,  22  Cal.  607; 
McNair  v.  Schwartz,  16  111.  24;  Hill 
V.  Hill,  43  Pa.  528  (semble);  Starkey 
V.  Starkey,  13G  Ind.  349,  36  N.  E. 
287;  Puterbaugh  v.  Puterbaugh,  131 
Ind.  288,  30  N.  E.  519,  15  L.  R.  A. 
341;  Bemis  v.  Allen,  119  Iowa,  160, 
93  N.  W.  50;  Cole  v.  Gill,  14  Iowa, 
527;  Johnson  v.  Pollock,  58  111.  181. 

11  Dolittle  v.  Eddy,  7  Barb.  (N.  Y.) 
74;  Stone  v.  Sprague,  20  Barb.  (N. 
Y.)  509;  Druse  v.  Wheeler,  22  Mich. 
439,  26  Mich.  ISO;  Gault  v.  Stomront, 
51  Mich.  636,  17  N.  W.  214;  Burnett 
V.  Caldwell.  70  U.  S.  (9  Wall.)  290. 
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the  consummation  of  the  sale  is  no  doubt  true/ 2  but  when  he  is 
put  in  possession  as  a  tenant  might  be,  without  any  reservation  ol 
control  in  the  vendor  or  any  intention  that  his  occupation  is  to  be 
limited  in  character  and  purpose,  it  is  difficult,  if  not  impossible, 
to  regard  him  as  a  licensee,  and  it  can  be  done  only  on  the  theory 
that  the  existing  relation  of  vendor  and  vendee  renders  what 
would  otherwise  be  a  demise  effective  merely  as  a  license.  The  de- 
cisions that  he  is  liable  in  use  and  occupation  are  necessarily  incon- 
sistent M'ith  the  view  that  he  is  a  licensee  and  not  a  tenant. 

Even  in  jurisdictions  in  which  it  has  been  judicially  asserted 
that  the  vendee  in  possession  is  the  vendor's  tenant,  the  courts 
have  refused  to  regard  him  as  a  tenant  for  all  purposes.  He  is 
not  ordinarily  so  regarded  for  the  purpose  of  enabling  the  vendor 
to  maintain  summary  proceedings  against  him  for  possession,^' 
and  there  are  a  number  of  decisions  to  the  effect  that  the  statutes 
requiring  a  notice  of  a  certain  length  of  time  in  order  to  terminate 
a  tenancy  at  will  are  not  to  be  applied  so  as  to  render  such  a  notice 
necessary  before  the  vendor  can  oust  a  vendee  who  is  in  default.^* 

12  See  Henry  v.  Perry,  110  Ga.  630,  1008.     In   Henry   v.   Perry,   110   Ga. 

36  S.  E.  87.  630,  36  S.  E.  87,  it  is  held  that  one 

isMaxham    v.    Stewart,    133    Wis.  having  an  option  of  purchase,  who 

525    113  N.  W.  972;  Daldn  v.  Allen,  obtains   a   license  to   enter   to   pros- 

62  Mass.    (8  Gush.)    33;    Kiernan  v.  pect  for  minerals    on    the    property, 

Linnehan,   151   Mass.    543,   24  N.    E.  cannot    be    ousted    by    dispossessory 

907;      Dunham     v.     Townsend,     110  proceedings  as  tenant  if  he  retains 

Mass.  440;   Hay's  Heirs  v.  Connelly,  possession  after  his  option  has   ex- 

8   Ky.    (1   A.   K.    Marsh.)    393;    Mc-  pired. 

Combs  V.  Wallace,  66  N.  C.  481;  Peo-  In     Illinois    the    statute     (Hurd's 

pie  V.  Bigelow,  11  How.  Pr.  (N.  Y.)  Rev.  St.  c.  57,  §  2  [5]  )   gives  in  ex- 

83;  Johnson  v.  Hauser,  82  N.  C.  375;  press  terms  to  the  vendor  the  right 

Brown  v.  Persons,  48  Ga.   60;    Grif-  to  bring  an  action  of  forcible  entry 

fith  V.  Collins,  116  Ga.  420,  42  S.  B.  and  detainer  against  a  vendee  in  de- 

743;    Klopfer  v.  Keller,  1  Colo.  410;  fault.     See    Jackson   v.    Warren,    32 

Bemis  v.  Allen,  119  Iowa,  160,  93  N.  111.   331;    Monsen  v.  Stevens,  56  111. 

W.   50;    Mason   v.   Delancy,  44   Ark.  335;  Haskins  v.  Haskins,  67  III.  446. 

444;  Chicago,  B.  &  Q.  R.  Co.  V.  Skupa,  So  in  Michigan   (Comp.  Laws  1897, 

16  Neb.  341,  20  N.  W.  393;  Ellsworth  §  H,  164).     See  Vos  v.  Dykema,  26 

V.  McDowell,  44  Neb.  707,  62  N.  W.  Mich.   399. 

1082.     Contra,    Hall    v.    Wallace,    88  14  Den  v.  Westbrook,  15  N.  J.  Law 

Cal.   434,  26  Pac.  360;   McKissick  v.  (3  J.  S.  Green)  371,  29  Am.  Dec.  692; 

Bullington,  37  Miss.  535;  Sullivan  v.  Jackson   v.   Kingsley,   17   Johns    (N. 

Ivey,  34  Tenn.  (2  Sneed.)  487:  Knight  Y.)     747;     Powers    v.    Ingraharn,    3 

V.  Hartman,  81  Mich.  462,  45  N.  W.  Barb.    (N.  Y.)    576;    Chilton  v.  Nib- 
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In  North  Carolina  it  has  been  decided  that  the  vendee  in  posses- 
sion is  not  a  tenant  within  the  statute  of  that  state  vestinpc  the  1  ith^ 
to  the  tenant's  crop  in  the  hmdlord  "where  lands  shall  be  rented 
or  leased  by  agreement,  written  or  oral,  for  agricultural  pur- 
poses. "^^ 

The  fact  that  the  contract  of  sale  is  oral  and  is  therefore  unen- 
forcible  under  the  statute  of  frauds  has  been  decided  not  to  make 
the  relation  of  the  parties  that  of  landlord  and  tenant,  the  contract 
being  regarded  as  admissible  to  show  the  intention  with  which  the 
vendee  was  let  into  possession  and  to  preclude  any  inference  of  a 
tenancy.^ «  And  in  other  cases  the  fact  that  the  contract  of  sale 
is  invalid  under  that  statute  has  been  apparently  ignored  in  con- 
nection with  the  question  whether  the  vendee  is  a  tenant  of  the 
vendor.i^  Occasionally,  however,  it  has  been  decided  that  in  view 
of  the  invalidity  of  the  contract,  it  cannot  be  considered  for  the 
purpose  of  showing  that  the  permissive  occupation  is  other  than 
that  of  a  tenant.^8 

In  spite  of  the  numerous  decisions  above  referred  to,  adverse  to 
the  view  that  a  purchaser  of  land  who  has  exclusive  possession  by 
the  vendor's  permission  is  a  tenant  of  the  latter,  it  is  somewhat  dif- 
ficult to  see  how  he  can  have  such  possession  otherw^ise  than  as  a 
tenant.     No  right  of  possession  exists  in  a  vendee,  either  at  law 

lett,  22  Tenn.  (3  Humph.)  404;  Ven-  terson   v.   Stoddard,   47   Me.    355,   47 

able  V.  McDonald,  34  Ky.   (4  Dana)  Am.    Dec.    4&0;    Lapham   v.   Norton, 

337.     But  in  Rawson  v.  Babcock,  40  71   Me.  83;    Gould   v.   Thompson.  45 

Mich.  330,  and  Williams  v.  Hodges,  j^ass.  (4  Mete.)  224;  Howard  v.  Mer- 

41  Mich.   695,    3  N.   W.   189,   it  was  ^.j^^    59  j^^^g    ^g  ^ush.)    563;    Kay 

held    that   where    the    entry    by   the  ^    ^^^^^^   ^^   j^^     ^g   g    ^^^^    ^q^. 

vendee  was  not   under   the  express  ^    .  ,  ^         _   ..        „    ....     ^ec     ca 

Dwight   v.    Cutler,    3    Mich.    566,    64 
provisions    of   the    contract   of    sale, 

t"  ^                ,                  .     .  „    „„o^.to  Am.  Dec.  105;  Chilton  v.  Niblett,  22 
but  was  under  a  permission  separate- 
ly given,  the  vendee  was  tenant  at  Tenn.    (3  Humph.)    404;   Reddick  v. 
will,   and  as   such  entitled   to  three  Hutchinson,  94  Ga.  G75,  21  S.  E.  712. 
months'    notice.  is  Harris    v.    Frink,    49    N.    Y.    24, 

15  Taylor  v.  Taylor,  112  N.  C.  27,  10  Am.  Rep.  318;  Hall  v.  Wallace,  88 
16  S.  E.  924.  Cal.  434,  26  Pac.  360.     And  see  Vick 

16  Mason  v.  Delancy,  44  Ark.  444;  v.  Ayres,  56  Miss.  670. 

Barnes   v.    Shinholster,   14   Ga.   131 :  In  Rogers  v.  Hill,   3   Ind.  T.  562, 

Carpenter    v.    U.    S.,    84    U.    S.    (17  64  S.  W.  536,  It  was  held  that  one 

Wall.)    489.  who   went    into   possession    under   a 

17  See  Yater  v.  Mullen.  23  Ind.  5^2;  void  contract  of  sale  of  Indian  land 
Hogsett  V.  Ellis,  17  Mich.  351;   Pat-  was  a  tenant  at  will. 
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or  in  equity,  by  reason  of  the  contract  of  sale  alone,  at  least  until 
the  consideration  has  been  wholly  paid/'^  and  such  right  can  be 
based,  in  the  particular  case,  only  upon  permission  given  by  the 
vendor.     Such  a  possession  by  permission  of  the  legal  owner  of 
the  land  would  ordinarily  involve  the  relation  of  landlord  and  ten- 
ant, and  that  the  parties  are  at  the  time  under  contractual  obliga- 
tions as  to  the  future  conveyance  of  the  land  and  payment  therefor 
should  not  affect  the  existence  of  the  relation.     It  is  quite  fre- 
quently stated  that  one  so  situated  is  in  possession  "not  as  tenant, 
but  as  purchaser,"  but  this  seems  to  assume  that,  merely  as  ven- 
dee (purchaser),  one  has  a  right  of  possession,  which  is  not  the 
case.     One  having  merely  a  contract  for  the  conveyance  of  the 
legal  title,  like  any  other  person,  can  obtain  the  right  of  possession 
for  a  limited  period  only  by  a  demise,  either  in  express  terms  or 
by  inference  from  the  language  or  acts  of  the  vendor.     Such  grant 
of  the  right  of  possession  may  be  made  at  the  same  time  as  the 
contract  of  sale,  or  at  another  time,  and  in  the  first  case  it  may  be 
incorporated  in  the  instrument  which  evidences  that  contract.     It 
can  properly,  however,  in  either  case,  it  is  conceived,  be  regarded 
only  as  a  lease  creating  a  tenancy  between  the  vendor  and  pur- 
chaser.    It  would  be  generally  conceded,  presumably,-'^  that  if  the 
vendor,  in  the  instrument  evidencing  the  sale,  or  in  a  separate  in- 
strument, states  that  he  does  thereby  "lease"  the  premises  to  the 
vendee  until  the  time  for  the  making  of  the  conveyance,  the  latter, 
having  entered  by  reason  of  such  clause,  should  be  regarded  as  the 
tenant  of  the  landlord.     But  there  is,  as  before  stated,^!  no  dis- 
tinction in  principle  between  such  a  case  and  that  in  which  the 
vendor  merely  gives  oral  permission  to  the  vendee  to  take  posses- 
sion, or  indicates  such  permission  by  acts  instead  of  words.     In 
either  case  there  is  a  lease,  by  reason  of  which  alone  the  vendee  has 
a  right  of  exclusive  possession.     And  so  there  is  a  lease,  that  is,  a 
grant  of  a  right  of  possession,  when  the  vendor  in  terms  grants 
such  right,  or  such  grant  can  be  inferred  from  the  language  of 
the  contract  considered  as  a  whole. 

When  the  vendee  in  possession  is  regarded  as  a  tenant,  it  is  ordi- 
narily stated  that  he  is  a  tenant  at  will.22     By  several  cases,  how- 

19  See  cases  cited  29  Am.  &  Eng.       21  See  ante,  §  17. 

Enc.  Law  (2nd  Ed.)  704.  22  See  cases  cited  ante,  note  5. 

20  See  cases  cited  post,  notes  28-32. 
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ever,  tlie  vendee  who  is  thus  permitted  to  enter  is  regarded  as 
entitled  to  retain  possession  until  he  makes  default  iu  the  perform- 
ance of  his  contract,23  and  ordinarily,  it  seems,  the  grant  of  per- 
mission to  take  possession  would  be  with  the  intention  that  the 
right  to  possL'ssion  should  continue  in  the  vendee  until  a  convey- 
ance is  made  to  him,  or  until  there  is  a  default  on  his  part,  wheth- 
er this  permission  is  expressed  in  the  instrument  which  evidences 
the  contract  of  sale,  in  a  separate  instrument,  by  oral  statement, 
or  by  acts  rather  than  by  words.  The  question  whether  the  ven- 
dor could  treat  the  vendee  as  a  mere  tenant  at  will  would  thus 
depend,  it  seems,  in  many  cases,  upon  the  construction  of  the  writ- 
ten instrument,  or  upon  the  evidence  bearing  upon  the  fact  of  per- 
mission. In  some  cases,  it  is  true,  even  though  the  intention  to 
give  the  vendee  the  right  of  possession  until  the  making  of  the 
conveyance  is  apparent,  the  vendee  in  possession  would  be  merely 
a  tenant  at  will,  because  the  intention  is  not  expressed  in  accord- 
ance with  law,  as  when  the  permission  is  merely  oral  and  yet  the 
conveyance  is  not  to  be  made  until  after  the  period  for  which  an 
oral  lease  is  valid.  This  would  constitute  a  case  of  an  entry  under 
a  lease  invalid  under  the  statute  of  frauds,  the  lessee  thereby  be- 
coming in  the  first  place  a  tenant  at  will. 

If  there  is  an  intention  that  the  vendee  shall  remain  in  posses- 
sion until  the  time  for  the  making  of  the  conveyance,  or  until  de- 
fault on  his  part,  and  this  intention  is  validly  expressed,  the  ven- 
dee cannot,  it  is  evident,  be  regarded  as  merely  a  tenant  at  will, 
but  he  is  rather,  it  seems,  a  tenant  for  a  term  to  endure  until  the 
date  fixed  for  the  conveyance,  subject  to  a  special  limitation  that 
the  term  shall  cease  upon  his  default.^^ 

23  Downer  v.  Richardson,  9  Vt.  plaintiff  if  he  should  pay  a  certain 
377;  Whittier  v.  Stege,  61  Cal.  238;  note  and  interest,  "and  in  the  mean- 
Field's  Heirs  v.  McGee's  Heirs,  28  time  to  allow  the  plaintiff,  his  heirs 
Ky  (5  J.  J.  Marsh.)  526;  Baldwin  v.  and  assigns,  the  peaceable  and  quiet 
Pool,  74  111.  97  (semble).  See  possession,"  the  plaintiff  was  not  a 
Schoolfield  v.  Rhodes,  27  C.  C.  A.  tenant  at  will,  but  the  condition  of 
95,  82  Fed.  153.  the  bond   was  a  demise  so  long  as 

24  See  Fitch  v.  Windram.  184  Mass.  the  plaintiff  should  pay  the  interest 
68,  67  N.  E.  965.  apparently  to  this  and  should  not  fail  to  pay  the  prin- 
effect.  So  in  White  V.  Livingston,  64  ciple  on  demand.  In  Doe  d.  Cliff  v. 
Mass.  (10  Cush.)  259.  it  was  decided  Connaway,  2  New  Br.  (Bert.)  382, 
that,  where  plaintiff  entered  under  a  it  was  decided  that  a  purchaser  let 
bond  to  convey  the  premises  to  the  into  possession  to  hold  until  default 
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There  have  been  suggestions  to  the  effect  that  a  vendee  in  pos- 
session may  be  a  tenant  at  sufferance.^s  Bu,t  if  he  is  holding  by 
possession  he  cannot,  according  to  the  common-law  view  of  such  a 
tenant,26  be  a  tenant  at  sufferance,  and  if  his  entry  is  without  per- 
mission he  is,  it  is  conceived,  a  trespasser.  If,  however,  being 
given  a  right  of  possession  until  default  or  for  a  definite  time,  he 
thereafter  holds  over  without  permission,  he  is  properly  described 
as  a  tenant  at  sufferance.^^  If  his  holding,  even  after  default,  is 
by  permission,  then  he  is  at  least  a  tenant  at  will  and  is  not  a  ten- 
ant at  sufferance. 

b.  Express  stipulation  for  tenancy.  There  are  a  considerable 
number  of  cases  recognizing  the  possibility  of  the  creation  of  the 
relation  of  tenancy  between  the  vendor  and  the  vendee  by  an  ex- 
press stipulation  to  that  effect.  Such  a  stipulation  may  be  con- 
temporaneous with  the  contract  of  sale,  whether  contained  in  the 
same  instrument  or  not,^^  or  it  may  be  made  subsequently  to  such 


in  the  purchase  price  was  tenant 
for  years  until  the  time  for  payment 
of  the  price. 

25  See  Knight  v.  Hartman,  81  Mich. 
462,  45  N.  W.  1008.  In  Smith  v. 
Singleton,  71  Ga.  68,  it  was  decided 
that  one  who  entered  by  reason  ot 
a  contract  of  sale  made  by  an  agent 
of  the  owner  who  had  charge  of  the 
land,  and  authority  "perhaps  to 
rent,"  but  not  to  make  such  a  con- 
tract, was  a  tenant  at  sufferance 
and  liable  to  the  statutory  process 
applicable  to  tenants  holding  over. 
This  is  somewhat  difficult  to  un- 
derstand. If  the  agent  had  author- 
ity to  give  him  possession,  he  would 
seem  to  be  a  tenant  at  will  at  least, 
while  if  the  agent  had  no  such  au- 
thority, the  purchaser  could  not 
well  be  other  than  a  trespasser,  un- 
less perhaps  he  could  be  regarded  as 
a  mere  licensee.  The  court  evident- 
ly has  a  conception  of  a  tenant  at 
sufferance  different  from  that  which 
obtained  at  common  law.  See,  also, 
Brown  v.  Persons,  48  da..  60. 


26  See  ante,  §  15  a. 

27  Moore  v.  Smith,  56  N.  J.  Law, 
446,   29  Atl.  159. 

In  Sanders  v.  Richardson,  31  Mass. 
(14  Pick.)  522,  it  was  decided  that, 
where  a  bond  for  title  provided  that 
the  obligee  was  to  have  and  keep 
possession  and  was  to  pay  a  certain 
sum  in  one  year,  whereupon  he  was 
to  receive  a  conveyance,  the  obligee, 
retaining  possession  after  the  year 
without  having  paid  such  sum,  was 
a  tenant  at  sufferance. 

28  Yeoman  v.  Ellison,  36  Law  J.  C. 
P.  326;  Saunders  v.  Musgrave,  6 
Barn.  &  C.  524.  So  where  the  vendor 
orally  agreed  that  the  vendee  should 
have  possession  till  delivery  of  the 
conveyance,  paying  therefor  a  sum 
named,  it  was  held  that  the  relation 
of  landlord  and  tenant  existed,  and 
that  an  action  of  use  and  occupation 
would  lie.  Nestal  v.  Schmld.  39  N. 
J.  Law,  686.  And  one  entering  un- 
der an  oral  agreement  by  the  owner 
to  devise  the  land  to  him,  he  in  the 
meantime  to  pay  rent,  was  regarded 
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contract,^  or  even  after  default.^''  And  wlicn  siibsefiueut  iu  time 
it  may  be  made  with  the  intent  and  effect  of  terminating  the  oper- 
ation of  the  contract  of  sale  and  the  relation  of  vendor  and  pur- 
chaser,-' though  it  does  not  necessarily  have  that  effect.^^ 

The  fact  that,  in  a  contract  for  sale,  the  installments  of  the  price 
to  be  paid  or  the  interest  thereon  are  spoken  of  as  "rent,"  does 
not  of  itself,  it  has  been  held,  evidence  the  relation  of  landlord  and 
tenant,^^  though  an  agreement  to  pay  "rent"  as  compensation  for 
the  right  of  occupation  docs,  it  would  seem,  have  that  effect.^^ 

c.  Tenancy  on  vendee's  default.  It  is  sometimes  pro\ided, 
at  the  time  of  the  contract  of  sale  or  subsequently,  that  if  the  ven- 
dee does  not  comply  with  the  conditions  of  sale  as  to  payment  of 
the  price  or  otherwise,  the  vendee  shall  occupy  the  position  of  ten- 
ant and  pay  rent  accordingly  for  the  time  of  his  occupation,  and 
such  a  provision,  in  effect  making  the  vendee  liable  as  such  or  as 
tenant  at  his  election,  has  been  upheld  in  a  number  of  cases.^^ 

as    a    tenant.     Hopldns    v.    Ratliff,  32  See  Nestal  v.  Schmidt,  39  N.  J. 

115  Ind.  213,  17  N.  E.  288.  Law,  666;   Moore  v.  Smith,  56  N.  J. 

29  See  post,  note  31.  32.  Law,  446.  29  Atl.  159;  Jones  v.  Jones, 

30  See  McCrillis  v.  Benoit.  26  R.  I.  117  N.  C.  254,  23  S.  E.  214. 

421,  58  Atl.  108.  33  Walters  v.  Meyer,  39  Ark.  560; 

31  Powell  V.  Hadden's  Exr's,  21  Quertermous  v.  Hatfield,  54  Ark.  16, 
Ala.  745;  Thornton  v.  Strauss,  79  14  S.  W.  1096;  Watson  v.  Piigh,  51 
Ala.  164;  Wilkinson  v.  Roper,  74  Ala.  Ark.  218,  10  S.  W.  493.  See  Scofield 
140;  Riley  v.  Jordan,  75  N.  C.  ISO;  v.  McNaught,  52  Ga.  69;  Sackett  v. 
Dunn  V.  Tillery,  79  N.  C.  497;  T.iylor  Barnum,  22  Wend.  (N.  Y.)  605; 
V.  Taylor,  112  N.  C.  27,  16  S.  E.  924;  Blitch  v.  Edwards,  96  Ga.  606,  24 
Smith  V.  Fouche,  55  Ga.  120;  Barton  S.  E.  147. 

V.  Smith,  Cfi  Iowa,  75,  23  N.  W.  271;  34  jackf  on  v.  Niven,  10  Johns    (N. 

Chamhers    v.    Irish,    132    Iowa,    319,  Y.)  335;  Nobles  v.  McCarty,  61  Miss. 

100  N.  W.  787;    Locke  v.  Frasher's  456. 

Adm'r,  79  Va.  409;  Barrett  v.  John-  35  Collins  v.  Whigham,  58  Ala.  43S; 
son,  2  Ind.  App.  25,  27  N.  E.  9S3;  Foster  v.  Goodwin,  82  Ala.  384,  2  So. 
Spears  v.  Robinson,  71  Miss.  774,  15  895;  Quertermous  v.  Hatfield,  54 
So.  111.  Ark.  16,  14  S.  W.  1096;  Block  v. 
Intervening  rights  cannot  be  af-  Smith,  61  Ark.  26,  32  S.  W.  1070; 
fected  by  such  a  contract.  For  in-  Drum  v.  Harrison,  83  Ala.  384,  3  So. 
stance,  if  a  third  person  has  obtained  715;  Smith  v.  Fouche,  55  Ga.  120; 
an  interest  in  the  crop,  a  lien  can-  Reddlck  v.  Hutchinson,  94  Ga.  675, 
not  be  enforced  for  rent  by  the  ven-  21  S.  E.  712;  Bacon  v.  Howell,  60 
dor,  on  becoming  lessor,  as  against  Miss.  362;  Williamson  v.  Paxton.  18 
such  person.  Wilr*7inski  v.  Lick,  68  Grat.  fVa.)  475.  So,  where  the  pur- 
Miss.  596,  10  So.   73.  chase  money   note    provided    that   if 
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Likewise,  a  contract  of  sale  providing  that  the  vendee  shall  occupy 
the  position  of  tenant  in  case  the  vendor  fails  to  make  title  has 
been  upheld,^^  as  has  a  provision  giving  to  the  vendor  the  option 
to  elect  to  regard  the  vendee  as  tenant  instead  of  vendee,  on  de- 
fault in  payment  of  the  purchase  price.^"  The  existence  of  such  a 
provision  or  agreement  giving  either  the  vendor  or  vendee  the 
right,  by  election,  to  create  the  relation  of  landlord  and  tenant  in 
place  of  that  of  vendor  and  vendee,  does  not,  it  has  been  decided, 
until  the  time  for  election  has  arrived,  create  the  former  rela- 
tion,38  but  M'hen  it  has  arrived  and  the  relation  is  created,  the  elec- 
tion relates  back  to  the  time  of  the  making  of  the  original  agree- 
ment, and  the  rights  incident  to  the  relation  take  precedence  of 
rights  acquired  before  such  election  by  third  persons  who  took 
with  notice,  actual  or  constructive,  of  the  terms  of  the  agree- 
ment.^^   The  Mississippi  cases  are  to  the  effect  that  a  third  person 

the  vendee  failed  to  pay  it  at  ma-  and  that  the  election  once  made  was 

turity  he  should  pay  the  "customary  conclusive  as  to  the  relations  of  the 

rent,"  he  was  held  to  become  a  ten-  parties   from   the  time   of   the  cou- 

ant  upon  such  nonpayment.     Ish  v.  tract. 
Morgan,  48  Ark.  413,  3  S.  W.  440.  33  Eaton  v.  Hunt,  20  Ky.  Law  Rep. 

In  Vick  V.  Ayres,  56  Miss.  670,  it  SCO,  47  S.  W.  763;  Cross  v.  Freeman, 

was  decided  that  where  the  contract  19  Tex.  Civ.  App.  428,  47  S.  W.  473. 
of  sale  providing  that  the  vendee,  if        s'  Stinson    v.    Dousm.an,    61    U.    S. 

he  failed  to  pay  the  purchase  money  (20  How.)    461;   Dunn  v.  Till^ry,  7D 

at  the  end  of  the  year,  should  pay  N.  C.  497;  Austin  v.  Wilson,  46  Iowa, 

a  certain  rent,  was  oral,  though   it  362. 

was  void  under  the  statute  of  frauds       3s  Cross  v.  Freeman,  19  Tex.  Civ. 

as  a  contract  of  sale,  it  was  valid  as  App.   428,   47   S.   W.   473-    Oxford   v. 

a  lease  for  one  year,  and  that  the  Ford,  67  Ga.  362;  Killebrew  v.  Hines, 

vendor  might  distrain,  after  having  104  N.  C.  182,  10  S.  E.  159,  17  Am. 

unsuccessfully    demanded    the    pur-  St.  Rep.  672;  Green  v.  Dietrich,  114 

chase  money,   although  he   had  not  111.  636,  3  N.  E.  800  (semble).     And 

tendered  a  deed.  in     Moore    v.     Smith,     24     111.     512, 

In    Collins    v.   Whigham,    58    Ala.  it  is  in  effect  decided  that  a  mani- 

438,  it  was  held  that  where  the  con-  festation  of  the  election  is  necessary 

tract   conferred   on    A  the    right   to  in  order  to  chanG;e  the  relation, 
become  the  purchaser  by  delivering        sn  Collins  v.  Whigham,  5S  Ala.  438; 

a  certain  amount  of  cotton  annually,  Thornton    v.    Strauss,    79    Ala.    104; 

or  to  become  tenant  by  delivering  a  Poster   v.   Goodwin,    82   Ala.    384,    2 

less    amount,    the    right    of   election  So.  895;   Bacon  v.  Howell,  60   Miss. 

was  in  A,  since  he  was  the  first  one  362;     Abernethy    v.    Green     (Miss.) 

lo  act,  but  if  he  failed  to  make  elec-  11  So.  186.     In  these  cases  the  rights 

lion  at  the  time  named  for  delivery  of  the  vendor  as  landlord  against  the 

of  the  cotton,  the  other  might  elect,  crops  were  regarded  as  superior  to 
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is  unacr  the  duty  of  seeking  information  of  the  vendor,  in  whom 
the  legal  title  is  vested,  before  he  can  claim  to  be  without  notice  of 
such  an  agreement,  even  though  it  be  oral.^" 

Under  a  contract  of  this  character,  providing  that  the  relation 
of  landlord  and  tenant  shall  arise  upon  the  vendee's  default,  with 
a  liability  upon  the  part  of  the  latter  to  rent  at  a  sum  named,  the 
vendor  has  been  alloAved,  after  such  default,  to  recover  rent  as 
against  the  vendee,-*^  to  assert  a  lien  therefor,''^  and  to  enforce  his 
claim  by  distress.^^  jt  has,  however,  been  decided  in  one  case  that 
the  fact  that  the  contract  of  sale  provides  that  in  case  of  the  ven- 
dee's  default  he  should  hold  the  premises  as  "tenant"  of  the  ven- 
dor did  not  entitle  the  vcindor  to  recover  against  the  vendee  as 
for  use  and  occupation,  since  the  vendee,  having  paid  part  of  the 
price,  had  "rights  and  equities  under  his  contract  of  purchase 
which  would  defeat  an  action  at  law  against  him  as  a  tenant. "-^^ 
And  though  there  are  decisions  to  the  effect  that  such  a  provision 
gives  the  vendor  a  right,  after  the  vendee's  default,  to  bring  sum- 
mary proceedings  for  possession  against  him  as  a  tenant,-*^  there 
are  others  in  which  a  contrary  view  has  been  adopted.^® 

As  before  suggested,  it  is  difficult  to  see  why  a  mere  informal 
permission  to  the  vendee  to  take  possession,  or  a  clause  to  that 

those   of   a   third   person   who   had  sufferance"  was  used  in  the  contract, 

acquired  an  interest  in  the  crops.  but  the  words  "at  sufferance"  were 

40  See  cases  cited  in  next  preced-  in  effect  ignored  by  the  court,  the 
in**  note.  question  being  whether  the  vendee 

41  Stinson   v.    Dousman,    61    U.    S.  was  a  tenant  at  all. 

(20  How.)   461;   Block  v.  Smith,  61  4.5  ish   v.   Morgan,   48   Ark.    413,   3 

Ark.  266,  32   S.  W.  1070;    Thornton  S.  W.  440;  Barrett  v.  Johnson,  2  Ind. 

V.    Strauss,    79    Ala.    164;    Dunn    v.  App.  25,   27  N.   E.  0.S3.     This  seems 

Tillery,  79  N.  C.  497.  to  be  assumed  in  Griffith  v.  Collins, 

42  Foster  v.  Goodwin,  82  Ala.  384,  116  Ga.  420,  42  S.  E.  743,  where,  how- 
2  So.  895;  Quertermous  v.  Hatfield,  ever,  it  was  decided  that  there  was 
54  Ark.  16,  14  S.  W.  1096.  no   default  by  the  vendee  so  as  to 

4-!  Oxford  V.  Ford,  67  Ga.  362;  Red-  creite  a  tenancy,  although  he  tend- 

dick  V.  Hutchinson,  94  Ga.    675.   21  ered  the  wrong  amount  of  purchase 

S.  E.  712;    Vick  v.  Ayres,  56   Mi^s.  money,  it  opr^aiing  that  a  tcndor  of 

OYQ  the  right  amount  would   have  been 

44  Hill   v.   Sidic,  116   Wis.   602,  93  refnFed. 

N.  W.  446,  96  Am.  St.  Rep.  1011,  ap-  40  Chicago,  B.  &  Q.  R.  Co.  v.  Skupa, 

proving  Diggle  v.  Boulden,  48  Wis.  16  Neb.  341,  20  N.  W.  30?;  Burkhart 

477,  4  N.  W.  67S,  and  disapproving  v.    Tucker,    27    Misc.   724,    59    N.   Y. 

WriPiht  V.  Roberts,  22  Wis.  161.     Tn  Supp.  711. 
this  case  the  expression  "tenant  at 
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effect  in  the  written  contract  of  sale,  should  not  be  as  effective  to 
make  the  vendee  a  tenant  as  is  either  a  distinct  formal  lease  to  him 
or  a  clause  in  the  contract  of  sale  explicitly  creating  the  relation 
of  tenancy.  The  cases  above  referred  to,  recognizing  the  valid- 
ity of  a  provision  that  upon  the  vendee's  default  he  shall  be  re- 
garded as  tenant  and  liable  for  rent  as  such,  generally  assume  that, 
apart  from  such  a  stipulation,  the  vendee,  though  in  possession,  is 
not  a  tenant.  Upon  the  view  that  he  is  a  tenant  even  before  de- 
fault, by  reason  merely  of  his  permissive  possession,  it  would  seem 
that  the  effect  of  such  a  provision  is,  upon  default,  to  substitute  a 
new  tenancy,  subject  to  a  prescribed  rent,  for  the  former  tenancy, 
which  would  ordinarily  not  be  subject  to  a  rent  or  charge  for  use 
and  occupation,  in  other  words,  that  there  would  be  a  surrender 
by  operation  of  law.'*''' 

d.  Tenant  becoming  vendee.  As  the  relation  of  vendor  and 
purchaser  may  be  changed  into  that  of  landlord  and  tenant,  so, 
conversely,  an  instrument  which  operates  primarily  as  a  lease  may, 
it  appears,  subsequently  take  effect  as  a  contract  of  sale  by  virtue 
of  a  provision  therein  that  upon  the  payment  of  rent  as  agreed  to 
an  aggregate  amount  named  the  lessor  shall  make  an  absolute  con- 
veyance to  the  lessee.  But  until  the  amount  named  is  paid,  the 
relation  of  landlord  and  tenant,  with  its  incidental  rights,  will  ex- 
ist between  the  parties.'*^ 

There  is  at  least  one  case  apparently  to  the  effect  that  the  pres- 
ence of  an  option  of  purchase  in  an  instrument  which  would  other- 
wise take  effect  as  a  lease  may  prevent  the  landlord  from  having 
the  benefit  of  the  ordinary  landlord's  proceeding  to  recover  pos- 
session.4^     However  this  may  be,  as  based  on  the  construction  of 

47  See  post,  §  190  b.  the   court   seems    to    be   to   a    great 

4s  Davis  V.  Robert,  89  Ala.  402,   8  extent  based  on  the  theory  that  the 

So.  114,  18  Am.  St.  Rep.  126;  Blanch-  purpose   of   the   transaction    was    to 

ard  V.  Raines' Ex'x,  20  Fla.  467;  Crink-  secure  the  payment  of  a  debt.     But 

ley  V.  Egerton,  113  N.  C.  444,  18  S.  this   is  not   a  reason   for  excluding 

E.  669;   Quertermous  v.  Hatfield,  54  the  relation  of  landlord  and  tenant. 

Ark.  16,  14  S.  W.  1096;  Nobles  v.  Mc-  See  post,  §  45  d. 

Carty,  61  Miss.  456;  Thomas  v.  John-  in  Reeder  v.  Bell,  70  Ky.  (7  Br.sh) 
ston,  78  Ark.  574,  95  S.  W.  468;  Cro&-  255,  it  was  decided  that  one  enter- 
kill  V.  Wortman,  10  New  Br.  (5  Al-  ing  under  an  agreement  to  occupy 
len)    648.  and  care  for  the  land  for  six  years, 

49  Nightingale  v.  Barens,  47  Wis.  with    the    right    to    purchase    when 

389    2   N.  W.   767.     The  opinion   of  able,   was   not  a  tenant   within   the 
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the  local  statute  in  reference  to  such  proceedinp:,  the  fact  that 
there  is  such  an  option  in  the  lessee  can  certainly  not,  fur  most 
purposes,  change  a  lease  into  a  contract  of  sale.'''' 

§  44.     Grantor  and  grantee. 

If  one  who  has  made  a  conveyance  of  land  retains  possession, 
he  may  or  may  not  do  so  as  the  tenant  of  his  grantee.  According 
to  the  decisions  in  one  state,  a  grantor  so  retaining  possession  is 
pi-esumed  to  do  so  as  the  grantee's  tenant,  that  is,  by  the  latter 's 
permission,'^!  while  by  other  decisions  he  is  prima  facie  not  a  ten- 
ant of  the  grantee  and  his  possession  is  wrongful.^2  g^t  what- 
ever may  be  the  presumption  in  the  absence  of  evidence  bearing 
on  the  question,  the  true  state  of  the  case  may  be  shown.'^s  And 
evidence  that  he  retains  the  exclusive  possession  by  the  grantee's 
permission  establishes  the  relation  of  landlord  and  tenant.'^* 


summary  proceeding  statute.  The' 
ground  of  the  decision  is  not  stated, 
and  it  may  have  been  on  the  theory 
that  such  a  person  was  a  licensee 
merely.  Compare  Colored  Home- 
stead &  Bldg.  Ass'n  V.  Harvey,  23 
Ky.  Law  Rep.  1009,  64  S.  W.  676,  to 
the  effect  that  the  presence  of  such 
an  option  does  not  exclude  the  re- 
lation of  tenancy. 

50  See  Smith  v.  Brannan,  13  Cal. 
107;  Colored  Homestead  &  Bldg. 
Ass'n  v.  Harvey,  23  Ky.  Law  Rep. 
1009,  64  S.  W.  676;  Clifford  v.  Gres- 
singer,  96  Ga.  /69.  22  S.  E.  399; 
Granger  v.  Rigo^,  118  Ga.  164,  44  S. 
E.  983;  Hand  v.  Williamsburgh  City 
Fire  Ins.  Co.,  57  N.  Y.  41;  Gilbert  v. 
Port,  28  Ohio  St.  26;  and  other  cases 
cited   post,   chapter  XXVI. 

51  Currier  v.  Earl,  13  Me.  216; 
Sherburne  v.  Jones.  20  Me.  70;  Lar- 
rabee  v.  Lumbert,  34  Me.  79. 

52  Tew  v.  Jones,  13  Mee«.  &  W.  12; 
Pre^^top  v.  Hawlev.  101  N.  Y.  586.  5 
N.  E.  770;  Id.,  139  N.  Y.  296.  34  N. 
E.  906;  Jackson  v.  Aldrich,  13  Johns. 


(N.  Y.)    106;   Greenup  v.  Vernor,  16 
111.  26. 

63  Preston  v.  Hawley,  101  N.  Y. 
586,  5  N.  E.  770;  Id.,  139  N.  Y.  2L".;. 
34  N.  E.  906;  Larrabee  v.  Lumbert, 
34  Me.  79. 

5-»  Preston  v.  Hawley,  101  N.  Y. 
586,  5  N.  E.  770;  Id.,  139  N.  Y.  296. 
34  N.  E.  906;  Hunt  v.  Comstock,  15 
Wend.  (N.  Y.)  665;  Prichard  v.  Ta- 
bor, 104  Ga.  64,  30  S.  E.  415;  Butler 
v.  Nelson,  72  Iowa,  732,  32  N.  W. 
399;  Cadwallader  v.  Lovece,  10  Tex. 
Civ.  App.  1,  29  S.  W.  666,  917;  Hod- 
ges V.  Gates,  9  Vt.  178. 

Sims  V.  Humphrey,  4  Denio  (N. 
Y.)  185,  is  contra.  And  in  Golds- 
berry  V.  Bishop,  63  Ky.  (2  Duv.)  114, 
it  was  held  that  one  who,  having  an 
equitable  title  under  a  bond  to  con- 
vey, transferred  his  equity  to  an- 
other, retaining  the  right  of  posses- 
sion for  a  fixed  time,  was  not  the 
tenant  of  his  transferee.  The  de- 
cision is  based  on  the  ground  that 
there  was  no  "reservation  of  rent" 
or    "allegiance    to    the    title."    The 
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It  is  occasionally  asserted  that  a  grantor  retaining  possession  is 
a  "tenaTit  at  sufferance.  "^^  This  presumably  refers  to  the  ease 
in  which  he  retains  possession  without  permission  of  his  grantee, 
since  one  in  possession  by  permission  is  not  tenant  at  sufferance.^^ 
There  seems  no  objection  to  calling  a  grantor  who  retains  posses- 
sion without  permission  tenant  at  sufferance,  using  this  expression 
as  a  term  broadly  descriptive  of  a  person  wrongfully  retaining  pos- 
session after  the  expiration  of  a  rightful  possession,  and,  in  the 
earlier  authorities  the  expression  was  occasionally  applied  to  per- 
sons in  analogous  positions,  that  is-  to  a  feoffor  to  uses  who  re- 
tained possession,^'''  and  to  a  tenant  for  years  continuing  in  pos- 
session after  making  a  surrender.^s  3^^  g,  tenant  at  sufferance  is, 
as  we  have  before  undertaken  to  show,^^  not  properly  a  tenant  of 
the  person  entitled  to  possession,  and  it  appears  to  be  beyond 
question  that  a  grantor,  holding  over  against  his  grantee's  con- 
sent, is  not  a  tenant  "of"  his  grantee. 

§  45.    Mortgagor  and  mortgagee. 

a.  Mortgagor  in  possession  as  tenant.  In  those  jurisrlictions 
in  which  the  legal  title  to  the  premises  does  not  pass  by  a  mort- 
gage, the  right  of  possession  remains  in  the  mortgagor,  and  no 
question  can  arise,  by  reason  of  the  making  of  the  mortgage,  as  to 
whether  he  is  in  possession  as  tenant  or  otherwise.     But  in  juris- 

failure  to  reserve  rent  however,  the  tenant  should  have  entered  into 
does  not  affect  the  existence  of  a  possession  lawfully  and  should  con- 
tenancy,  and  there  was,  it  seems,  tinue  to  hold  after  the  termination 
allegiance  to  the  title  to  the  same  of  his  right."  But,  as  to  this,  see 
extent  as  in  other  cases  of  a  ten-  ante,  §  15  a. 
ancy.  ^'^  See  ante,  §  15  a. 

55  Bennett  v.  Robinson,  27  Mich.  57  See  ante,  §  15  a,  ^  note  584. 
26;  Stevens  v.  Hulln,  53  Mich.  93,  58  "Tenant  for  years  surrenders, 
18  N.  W.  569;  Hyatt  v.  Wood,  4  and  still  continues  pos.°ession,  he  is 
Johns.  (N.  Y.)  150,  4  Am.  Dec.  258;  tenant  at  sufferance  or  disseisor  at 
Wolcott  V.  Hamilton,  61  Vt.  79,  17  election."  Co.  Litt.  57  b,  note  from 
Atl.  39.  In  Taylor  v.  O'Brien,  19  R.  Lord  Hale's  Ms.  5.  But  in  Belling- 
I.  429,  34  Atl.  739,  it  was  even  held  ham  v.  Alsopp,  Noy,  106,  it  is  said 
that  a  wife  of  the  owner  who  re-  that  a  bargainor  continuing  posses- 
tained  possession  after  a  conveyance  sion  after  enrollment,  is  a  disseisor, 
by  the  latter  was  a  tenant  at  suffer-  for  the  statute  transfers  the  free- 
ance  as  to  the  grantee,  it  being  said  hold  to  the  bargainee. 
that  "to  constitute  a  tenancy  by  suf-  50  See  ante,  §  15a,  at  notes  568- 
ferance,  all  that  is  necessary  is  that    573. 
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dictions  in  which  the  legal  title  is  vested  in  the  mortgagee,  the 
question  whether  the  mortgagor  is  to  1)0  regarded  as  a  tonant  has 
been  the  subject  of  a  number  of  discordant  dicta.  Lord  Mansfield 
in  one  ease  spoke  of  a  mortgagor  in  such  a  position  as  a  "tenant 
at  vvill,"«°  and  in  another  as  a  "tenant  at  will  quodam  modo,"  ^^ 
and  there  are  other  cases  in  which  the  mortgagor  is  spok<>n  of  as  a 
tenant  at  will,^^  qj.  as  in  some  respects  in  the  position  of  a  tenant 
at  will. 63  On  the  other  hand  he  is  occasionally  spoken  of  as  a 
tonant  at  suH'crance.^-*  Sometimes  it  is  said  tluit  he  is  not  a  ten- 
ant at  all.*''*  To  some  extent,  in  accordance  with  this  latter  view, 
are  a  number  of  decisions  in  this  country  that  the  mortgagee  has 
no  right  to  bring  summary  proceedings  to  recover  possession  of 
the  premises  from  the  mortgagor  on  default.*'* 

Considering  this  question  of  the  legal  relation  of  a  mortgagor 
in  possession  to  the  mortgagee,  as  it  may  arise  in  that  class  of 
states  in  which  the  legal  title  is  transferred  to  the  mortgagee  by 

eoKeech  v.  Hall.  1  Dong.  21.  will,  the  mortgagor  was  at  all  events 

01  Moss  V.  Gallimore,  1  Doug.  279.   a   tenant   at   sufferance. 
62  Ex  parte  Isherwood.  22  Ch.  Div.        In   Mason   v.  Gray.  36  Vt.  308,   it 

is  said  that  the  mortgagor  is  a  ten- 
ant at  sufferance  after  default  to  the 


391,  per  Jessel,  M.  R.;   Dickenson  v. 


Tarkson    6  Cow    (N    Y.)    147;    Judd    -""^  '-•^  °"— ""--—'--"'"'--"  ^"- 
jacKson,  0  uow.   un.   d    "■     •  ^^^^^^^     t^at     ejectment     will      lie 

V.  Woodruff.  2  Root    (Conn.)    298.        ^^^.^^^  ^.^   ^.^^^^^  ^^^.^^  ^^  ^^^^ 

C3  Jamieson  v.  Bruce,  6  Gill.  &  J.  j^^^  ^^  ^^^  ^^^^  ^^^^^_^  ^^^  Wilson 
(Md.)  72,  26  Am.  Dec.  557;  Wash-  ^  ^^.^^^^^  13  yt.  653;  Stedman  v. 
Ington  Bank  v.  Hupp,  10  Grat.  (Va.)  (jassett.  18  Vt.  346. 
23.  In  Vance's  Heirs  v.  Johnson.  29  es  wilton  v.  Dunn,  17  Q.  B.  294; 
Tenn.  (10  Humph.)  215.  it  is  said  Hickman  v.  Machin.  4  Hurl.  &  N.  716; 
that  the  mortgagor  is  not  strictly  a  Litchfield  v.  Ready,  20  Law  J.  Exch. 
tenant  at   will.  51-  jones  v.  Hill,  64  N.  C.  198;   Doe 

64  See  Thunder  v.  Belcher,  3  East,  ^  Brown  v.  Mace,  7  Blackf.  (Ind.) 
450;  Gihbs  v.  Cruiksh.ank,  L.  R.  8  2;  Ray  v.  Boyd,  96  Ga.  808,  22  S.  E. 
C.  P.  454;    Scobie  v.   Collins   [1895]    g^Q 

1  Q.  B.  375;  American  Mortg.  Co.  v.  eo  Willis  v.  Eastern  Trust  &  Bank- 
Simmons,  95  Ala.  272,  11  So.  211.  jn^  qq  jgg  jj  g  295;  Hastings  v. 
Contra,  per  Patteson,  J.,  in  Wilton  pj-att,  62  Mass.  (8  Cush.)  121; 
V.  Dunn,  17  Q.  B.  294.  Evertson  v.  Sutton,  5  Wend.  (N.  Y.) 

In  Smartle  v.  Williams.  1  Salk.  281,  21  Am.  Dec.  217;  Roach  v. 
246.  3  Lev.  387,  it  was  said  by  Holt,  Cosine,  9  Wend.  (N.  Y.)  227;  Mc- 
C.  J.,  that  a  mortgagor  who  re-  Combs  v.  Wallace,  66  N.  C.  481; 
mained  in  possession  by  agreement  Hunter  v.  Manum.  78  Wis.  656.  48 
was  a  tenant  at  will,  and  that  even  N.  W.  51;  Ballow  v.  Motheral,  64 
after  the  mortgagee  had  assigned  his  Tenn.  (5  Baxt.)  602;  Kuhn  v. 
mortgage,   thereby   determining  the   Feiser,  40  Tenn.   (3  Head)  82. 
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the  making  of  the  mortgage,  it  seems  a  matter  of  primary  import- 
ance to  distinguish  between  the  case  in  which  the  mortgagor  re- 
mains in  possession  by  permission  of  the  mortgagee,  either  oral  or 
in  writing,  and  that  in  which  he  remains  in  possession  merely  be- 
cause the  mortgagee  does  not  care  to  take  possession  and  thereby 
incur  responsibility  for  rents  and  profits.  In  the  former  case  the 
mortgagor  is,  it  seems,  a  tenant  of  the  mortgagee  as  having  per- 
missive possession  under  him.^'^  In  the  latter  case  he  is  not  a  ten- 
ant of  the  mortgagee,  it  is  submitted,  since  he  does  not  hold  under 
him.  He  is,  technically  speaking,  from  the  standpoint  of  a  court  of 
law,  wrongfully  in  possession,  as  appears  from  the  fact  that  eject- 
ment will  lie  against  him  at  the  suit  of  the  mortgagee  without  any 
previous  demand  of  possession.^s  T^g  mortgagor  so  retaining  the 
possession  without  permission  is  in  the  same  position  as  a  grantor 
who  retains  possession  without  permission.^^  He  may  properly  be 
called  "tenant  at  sufferance,"  provided  this  is  not  regarded  as 
meaning  that  he  is  a  tenant  "of"  the  mortgagee.''''^ 

It  has  been  decided  that  a  proviso  or  agreement  in  the  mortgage 
instrument  to  the  effect  that  the  mortgagor  shall  possess  or  enjoy 
he  land  until  default  in  payment  of  principal  or  interest  takes  ef- 
fect as  a  "redemise,"  that  is  a  "lease  back,"  until  such  default.'^^ 
And  such  would  seem  the  reasonable  and  satisfactory  view.  His 
right  of  possession  is  based  on  the  fact,  not  that  he  is  a  mortgagor, 
but  that  the  right  of  possession  is  granted  to  him,  and  apart  from 
such  grant  or  redemise  he  has  no  right  to  possession.''' 2  There  are, 
however,  cases  to  the  effect  that  a  mortgagor  thus  in  possession  by 

67  So  a  mortgagee  in  possession  70  See  ante,  §  15  a,  at  notes  568- 
may,  subsequently  to  the  mortgage,    573. 

lease    to    the    mortgagor.     Baum    v.  71  Wilkinson   v.    Hall,    3    Bing.  N. 

Gaffy,  45  111.  App.  138.  C.  508;   "Wheeler  v.  Montefiore,  2  Q. 

68  Doe  d.  Roby  v.  Malsey,  8  Barn.  B.  133;  Doe  d.  Lyster  v.  Goldwin, 
&  C.  767;  Doe  d.  Parsley  v.  Day,  2  Q.  2  Q.  B.  143;  Powsely  v.  Blackman, 
B.  147;  Rockwell  V.  Bradley,  2  Conn.  Cro.  Jac.  659  (dictum);  George's 
1;  Mason  v.  Gray,  36  Vt.  308.  In  a  Creek  Coal  &  Iron  Co.'s  Lessee  v. 
court  of  equity,  however,  his  re-  Detmold,  1  Md.  225;  Richardson  v. 
tention  of  possession  being  in  ac-  Baltimore  &  D.  B.  R.  Co.,  89  Md. 
cordance  with  usage,  and  the  mort-  126,  42  Atl.  938.  See  Marden  v, 
gage  being  regarded  as  a  security  Jordan,  65  Me.  9;  Mayo  v.  Fletcher, 
only,  his  possession  is  not  regarded  31  Mass.  (14  Pick.)  525;  Black  v, 
as  wrongful,  and  he  is  not  bound  to  Allan.  17  U.  C.  C.  P.  240. 

account  for  rents  and  profits.  72  See  ante,  at  note  68. 

69  See  ante,  §  44. 

L.  and  Ten.  21. 
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the  permission  of  the  mortgagee  is  not  his  tenant."^  Looking 
closely  at  the  character  of  such  redemise,  it  would  seem  to  be  in 
etl'ect  a  demise  to  run  until  tlie  time  for  payment  of  the  principal, 
or  of  the  last  instalment  of  the  principal,  subject  ordinarily  to  a 
collateral  limitation,  or  limitations,  terminating  the  mortgagor's 
right  of  possession  at  the  option  of  the  mortgagee  upon  an  earlier 
default  by  him  in  the  payment  of  interest  or  in  such  other  matters 
as  may  be  specified.  For  instance,  if  the  mortgage  is  to  secure  a 
debt  payable  in  five  years,  a  provision  that  the  mortgagor  shall 
have  possession  until  default  in  principal  or  interest  would  be  in 
effect  a  redemise  to  the  mortgagor  for  five  years,  subject  to  a  limi- 
tation terminating  the  demise  upon  any  default.  One  difficulty 
which  might  arise  in  this  connection,  but  which  is  perhaps  of  little 
practical  importance,  in  view  of  the  general  tendency  of  courts  of 
law  to  recognize  equitable  defenses,  as  well  as  of  the  fact  that  the 
rights  of  mortgagor  and  mortgagee  are  ordinarily  adjusted  in 
equity,  is  that,  from  a  strictly  legal  point  of  view,  the  term  of  years 
thus  vested  in  the  mortgagor  by  the  redemise  would  pass  to  his 
personal  representative,  and  not,  with  his  "equitj'  of  redemption," 

73  Sadler  v.  Jefferson,  143  Ala.  669,  distinct  relation  of  tenant  and  land- 
39  So  380;  Roach  v.  Cosine,  9  Wend,  lord."  Citing  Anderson  v.  Strauss, 
(N.  Y.)  227;  Ragan  v.  Simpson,  27  98  111.  485.  But  this  statement 
Wis.  355;  Nightingale  v.  Barens,  47  does  not  meet  the  question.  When 
Wis.  389,  2  N.  W.  767;  Davis  v.  Hem-  a  mortgagee  having  the  legal  title  in 
enway,  27  Vt.  589.  fee  and  the  consequent  right  of  pos- 

In  Willis  V.  Eastern  Trust  &  Bank-  session  grants  to  another  the  right 
ing  Co.,  169  U.  S.  295,  where  it  was  of  exclusive  possession  for  a  limited 
decided  that  the  presence  of  such  a  period,  and  the  latter  holds  posses- 
provision  for  possession  did  not  sion  under  such  grant,  if  his  posses- 
make  the  mortgagor  tenant  of  the  sion  is  not  in  the  capacity  of  tenant 
mortgagee  for  the  purpose  of  a  of  his  grantor,  in  what  capacity  is 
statutory  proceeding  to  obtain  pos-  it?  It  is  not  in  the  capacity  of  mort- 
session,  Mr.  Justice  Gray,  in  de-  gagor,  because  a  mortgagor,  as  such, 
livering  the  opinion  of  the  court,  has,  in  the  jurisdictions  under  con- 
says:  "An  express  stipulation  in  sideration,  no  right  of  possession, 
the  mortgage  that  the  mortgagor  The  Illinois  case  referred  to  gives 
may  remain  in  possession  until  no  aid  in  the  solution  of  the  ques- 
breach     of     condition     is     intended    tion. 

merely  to  put  in  definite  and  bind-  In  Barson  v.  Mulligan,  191  N.  Y. 
Ing  form  the  understanding  of  the  306,  84  N.  E.  75,  16  L.  R.  A.  (N. 
parties  as  to  the  exercise  of  their  S.)  151;  Constant  v.  Barrett,  13 
rights  as  mortgagor  and  mortgagee,  Misc.  249,  34  N.  Y.  Supp.  163,  it  is 
and   not  to  create   between   them   a   held    that   a    lessee   cannot,   by    the 


s  45  MORTGAGOR  AND  MORTGAGEE.  323 

to  his  heir  or  devisee/^  though  such  personal  representative 
would,  in  equity,  be  compelled  to  hold  the  possession  in  trust  for 
the  heir  or  devisee. 

It  has  been  stated  in  an  English  case  that  a  provision  for  the 
retention  of  possession  by  the  mortgagor,  even  though  he  failed  tQ 
pay  the  sum  secured  when  due,  until  possession  was  demanded  by 
the  mortgagee,  did  not  operate  as  a  redemise  for  lack  of  certainty 
as  to  time.^5  This  statement  is  hard  to  comprehend,  since  the 
validity  of  a  demise  not  for  a  certain  time,  such  as  one  for  life  or 
at  will,  has  always  been  recognized.  Even  if  the  mortgagor,  thus 
given  the  right  to  possession  until  default,  is  not  a  tenant  for  years 
until  the  time  for  payment  of  principal,  as  we  have  before  suggest- 
ed him  to  be,  he  is  at  least,  it  seems,  a  tenant  at  will.  It  was  said 
many  years  ago,  by  a  great  judge,'^*'  that  "upon  executing  the  deed 
of  mortgage,  the  mortgagor,  by  the  covenant  to  enjoy  till  default 
of  payment,  is  tenant  at  will,"  and  such,  it  is  submitted,  must  be 
the  status  of  the  mortgagor  when  given  the  right  of  possession, 
but  not  until  default  or  for  any  other  fixed  time,  unless  perhaps  in 
some  cases  in  which  the  provision  for  the  retention  of  possession 
by  the  mortgagor  might  be  construed  as  a  limitation  of  a  life  es- 
tate or  a  fee  to  the  mortgagor  until  default.'^'^  The  possibility  of 
the  creation  of  a  tenancy  at  will  in  favor  of  the  mortgagor  is  fully 
recognized  in  the  later  English  cases.'^^  Tq  render  the  mortgagor 
a  tenant  at  will,  however,  as  distinct  from  a  mere  wrongdoer,  there 
must,  it  seems,  be  language,  or  at  least  affirmative  acts,  on  the  part 
of  the  mortgagee,  showing  his  assent  to  the  mortgagor's  continu- 
ance in  possession,^^  and  his  mere  failure  to  oust  him  cannot  show 
buch  an  assent.^'' 

purchase  of  a  past  due  mortgage  on  122;    Morton   v.   Woods,  L.  R.  3   Q. 

the  premises,  obtain  a  right  to  hold  B.  6.58,  L.  R.  4  Q.  B.  293;   Scobie  v. 

as   mortgagee   in   possession.  Collins    [1895]   1   Q.  B.    375;    Doe  d. 

74  See  1  Powell,  Mortgages,  157  b,  Dixie  v.  Davies,  7  Exch.  89.  See 
note;  3  Man.  &  R.  109,  note  to  Doe  Ashford  v.  McNaughten,  11  U.  C. 
d.  Roby  V.  Maisey.  Q-    B.    171;     Pegg    v.    Independent 

75  Doe  d.  Parsley  v.  Day,  2  Q.  B.  Order  of  Foresters,  1  Ont.  Law 
^47  Rep.  97. 

76  Holt,  C.   J.,  in   Smartle  v.  Wil-        79  See  ante,  §  13  a  (5). 

liams,  1  Salk.  246,  3  Lev.  387.  so  "Whether  the  mortgagor  in  pos- 

77  See  Sergeant  Manning's  note  in  session  is  to  be  considered  as  a 
3  Man.  &  R.,  at  p.  109.  tenant    at    will,    or    as    a    tenant    at 

78  Doe  d.  Bastow  v.  Cox,  11  Q.  B.    sufferance,    seems    to    depend    upon 
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The  redemise,  or  lease  back  from  the  mortgagee  to  the  mort- 
gagor, need  not,  it  seems  evident,  be  incorporated  in  the  same 
instrument  as  the  mortgage,  nor  need  it  be  in  writing.  But  in 
order  that  a  provision  for  possession  in  the  mortgagor  may  take 
effect  as  a  redemise  creating  a  terra  of  years  in  him,  if  the  time  to 
elapse  before  payment  of  the  principal  is  greater  than  that  for 
which  an  oral  lease  is  valid  under  the  statute  of  frauds,  the  pro- 
vision must,  it  seems,  be  in  writing  signed  by  the  mortgagee,  and, 
on  the  same  principle,  it  would  seem  that  such  a  provision  in  a 
written  mortgage  instrument  could  so  take  effect  only  when  the 
instrument  is  signed  by  the  mortgagee  as  well  as  the  mortgagor. 
If  not  sufficient  to  satisfy  the  statute  of  frauds,  the  provision  for 
possession  by  the  mortgagor  would  make  him  merely  a  tenant  at 
will  of  the  mortgagee.81  There  are,  however,  decisions,  in  which 
the  failure  of  the  mortgagee  to  execute  the  instrument  has  been 
regarded  as  immaterial.^^ 

the  proof,  or  absence  of  proof,  of  as-  the  mortgagor  the  exclusive  pos- 
sent  to  such  possession  on  the  part  session,  though  the  instrument  was 
of  the  mortgagee."  Sergeant  Man-  executed  only  by  the  mortgagor,  it 
ning's  note  to  Doe  d.  Roby  v.  Maisey,  being  said  that  such  a  provision 
3  Man.  &  R.  107.  So  it  is  said  in  a  operated  either  "by  estoppel  or  res- 
late  edition  of  Smith's  Leading  gryation,"  the  mortgagee  having  ac- 
Cases  (11th  Ed.,  at  p.  542):  "It  is  j,gpj.g^  jt  nq  express  reference  is 
believed  that  no  decision  (as  dis-  ^^^^  ^^  ^^^  statute  of  frauds,  but 
tinguished  from  dictum)  exists  in  presumably  this  was  in  the  mind  of 
which  a  mortgagor  remaining  in  pos-  ^^^  court.  The  case  is  not  properly 
session,  after  an  absolute  convey-  ^^^  ^j  "reservation"  (see  2  Tiffany, 
ance  away  of  his  estate  by  way  of  j^^^j  prop.,  §  383),  and  if  a  mere 
mortgage,  without  any  consent  on  ^ggent  to  an  unsigned  instrument  is 
the  part  of  the  mortgagee,  express  gy^cient  to  estop  one  to  assert  the 
or  to  be  implied  otherwise  than  gja^uje,  the  statute  becomes  nuga- 
from  his  silence,  has  been  consid-  ^.^j.y  ^jjg  above  decision  is  adopt- 
ered  in  any  other  light  than  as  ten-  ^^^  without  discussion,  in  Georges 
ant  at  sufferance,  to  the  definition  c^eek  Coal  &  Iron  Co.'s  Lessee  v. 
of  whom  he  seems  strictly  to  ans-  j^etmold,  1  Md.  225,  and  in  Loring 
wer,  being  a  person  who  comes  in  by  ^  Bartlett,  4  App.  D.  C.  1.  See, 
right  and  holds  over  without  right."    ^^^g^^     ^.j^g     discordant     opinions     in 

81  Morton  v.  Woods,  L.  R.  4  Q.  B.  j^ohbs  v.  Ontario  Loan  &  Trust  Co., 
293.  18  Can.  Sup.  Ct.  483,  as  to  the  effect 

82  In  Flagg  V.  Flagg,  28  Mass.  (11  of  the  mortgagee's  failure  to  execute 
Pick.)  475,  it  was  held  that  a  pro-  the  instrument,  and  Linstead  v. 
vision  that  the  mortgagor  should  rp-  Hamilton  Provident  &  Loan  Soc,  11 
tain  possession  during  his  life  gave    Man.    Rep.    199,    adopting    the    view 
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There  are  English  authorities  to  the  effect  that  while  a  proviso 
in  the  mortgage  instrument  that  the  mortgagor  shall  take  the 
profits  until  default  in  payment  at  a  certain  day  will  be  effective  as 
a  redemise,  words  of  a  negative  character,  as  that  the  mortgagee 
shall  not  enter  or  shall  not  take  the  profits  till  such  day,  cannot 
have  such  an  eft'ect  but  operate  merely  as  a  covenant.^^  The 
grounds  for  such  a  distinction  do  not  appear,  and  it  would  rather 
seem  that  in  each  case  it  is  properly  a  question  of  construction  of 
the  words  used,  whether  positive  or  negative  in  form,  as  to  the 
intention  to  vest  the  possession  for  a  limited  period  in  the  mort- 
gagor. In  accordance  with  this  view  are  decisions  in  this  country 
in  which  a  right  in  the  mortgagor  to  retain  possession  has  been 
inferred  from  expressions  merely  indicative  of  such  an  understand- 
ing, without  any  provision  in  terms  referring  to  the  possession  or 
profits  of  the  land-^"* 

b.  Mortgagee  in  possession  as  tenant.  In  those  states  in 
which  the  legal  title,  with  the  right  of  possession,  ordinarily  re- 
mains, by  statute,  in  the  mortgagor,  an  express  provision  in  the 
mortgage  instrument  that  the  mortgagee  shall  have  the  possession, 
if  effective  to  give  the  mortgagee  the  exclusive  possession,  as  it  is 
generally  conceded  to  be,^^  must,  it  seems,  be  regarded  as  a  lease 
or  demise.^^     It  is  unfortunate  that,  in  construing  provisions  of 

taken  by  the  majority  of  the  judges  was     made    when    the    mortgagor's 

in  that  case  that   such  failure   was  right     of    possession    was    inferred 

immaterial.  from  the  fact  that  the  mortgage  was 

83  Powseley  v.  Blackman,  Cro.  Jac.  one  for  support.  See  Flanders  v. 
659;  Doe  d.  Parsley  v.  Day,  2  Q.  B.  Lamphear,  9  N.  H.  201;  Wales  v. 
147,    citing    Sheppard's    Touchstone  Mellen,     67    Mass.     (1     Gray)     512; 

(Preston's    Ed.)    272.     See   Georges'  Soper     v.     Guernsey,     71     Pa.     219; 

Creek   Coal   &   Iron   Co.'s   Lessee   v.  Kransz  v.   Uedelhofen,   193   111.   477, 

Detmold,   1  Md.   225.  apparently  ap-  62  N.  E.  239. 

proving    the    distinction.  ss  See   Edwards  v.  Wray,  12  Fed. 

84  In  Lamb  v.  Foss,  21  Me.  240;  42;  Rogers  v.  Benton,  39  Minn.  39, 
Clay  V.  Wren,  34  Me.  187;  Hartshorn  38  N.  W.  765,  12  Am.  St.  Rep.  613; 
V.  Hubbard,  2  N.  H.  453,  the  mort-  Dutton  v.  Warchauer,  21  Cal.  609,  82 
gagor's  right  of  possession  was  in-  Am.  Dec.  765;  Spect  v.  Spect,  88  Cal. 
ferred  from  a  provision  that  he  437,  26  Pac.  203.  13  L.  R.  A.  137,  22 
should  furnish  produce  from  the  Am.  St.  Rep.  314;  Brundage  v.  Home 
mortgaged  premises  to  the  mort-  Sav.  &  Loan  Ass'n,  11  Wash.  277,  39 
gagee,  and  it  was  held  that  the  mort-  Pac.  666. 

gagee   could   not   recover    possession        ss  But    in    People    v.    Culver,    21 
from  the  mortgagor.      A  like  decision   How.  Pr.    (N.  Y.)   108,  a  mortgagee 
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this  character,  as  well  as  provisions  giving  the  mortgagor  the 
right  of  possession,  the  courts  have  ordinarily  rciVained  from  con- 
sideration of  the  principles  on  which  such  provisions  are  to  be  re- 
garded as  operating. 

In  those  jurisdictions  in  which  the  legal  title  is  vested  in  the 
mortgagee,  he  is  entitled  to  possession  as  having  such  title,  in  the 
absence  of  a  provision  giving  possession  to  the  mortgagor.  If  the 
mortgagor  is  tenant  under  another  person,  the  mortgagee  will  or- 
dinarily, as  his  assignee,  become  tenant  in  his  st6ad,8'^  and  if  the 
mortgage  is  in  the  form  of  a  lease,^**  the  mortgagee  will  be  in,  it 
seems,  as  the  mortgagor's  tenant.  Ordinarily,  however,  the  pos- 
session of  the  mortgagee,  being  the  result  of  the  transfer  to  him  of 
the  legal  title  in  fee,  involves  no  relation  of  tenancy  between  him 
and  the  mortgagor, 

c.  Attornment  clause.  In  England  a  mortgage  instrument 
quite  frequently  contains  what  is  known  as  an  "attornment 
clause,"  by  which  the  mortgagor  acknowledges  that  he  holds  as 
tenant  of  the  mortgagee,  usually  at  a  certain  named  annual  rent, 
equal  to  the  annual  interest,  the  object  being  to  secure  to  the  mort- 
gagee a  right  of  distress  for  the  interest,  and  to  give  him  the  right 
to  bring  the  statutory  proceedings  to  obtain  possession  on  de- 
fault.*^ The  nature  of  the  tenancy  created  depends  on  the  lan- 
guage of  the  attornment  clause,'*''  but  even  though  the  language  is 
such  as  to  create  a  tenancy  for  years  or  from  year  to  year,  a  pro- 
vision that  the  mortgagee  may  at  any  time,  without  previous  no- 
tice, before  or  after  default,  enter  upon  the  premises,  has  been 
held  to  give  him  the  option  to  terminate  the  tenancy .»i  An  attorn- 
ment clause  does  not,  ordinarily,  it  seems,  provide  in  express  terms 
that  the  mortgagor  shall  retain  possession,  but  this  is  necessarily 
involved  therein,  and  there  is  in  effect  a  lease,  a  "redemise,"  by 

let  into  possession  by  the  mortgagor  Leading    Cases    (11th    Ed.)     514    et 

is  said  to  be  in  as  mortgagee,  and  seq.,  note  to  Moss  v.  Gallimore. 

not  as  tenant.  ""^  Doe  d.  Garrod  v.  Olley,  12  Adol. 

87  See    post.   §    155.  &  E.  481;  Doe  d.  Snell  v.  Tom.  4  Q. 

88  See  post,  §  45  d.  B.  615;  Metropolitan  Counties  &  Gen- 

89  See  Jolly  v.  Arbuthnot,  4  De  eral  Life  Assnr.,  Annuity,  Loan  & 
Gex  &  J.  224:  Kearsley  v.  Philips.  11  Inv.  Soc.  v.  Brown,  4  Hurl.  &  N.  428; 
Q.  B.  Div.  621;  Daubuz  v.  Laving-  Morton  v.  Woods,  L.  R.  4  Q.  B.  293. 
ton,  13  Q.  B.  Div.  347.  The  rases  01  See  Morton  v.  Woods,  L.  R.  3. 
are    fully    discussed    in    1    Smith's  Q.  B.  658;  8  L.  R.  4,  Q.  B,  293. 
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the  mortgagee  to  the  mortgagor,  as  if  the  ordinary  language  of 
leasing  were  used. 

d.  Mortgage  relation  not  exclusive  of  tenancy.  It  clearly  ap- 
pears from  the  decisions  above  referred  to  that  the  relation  of  land- 
lord and  tenant  may  exist  concurrently  with  that  of  mortgagor 
and  mortgagee,  and,  it  is  submitted,  it  almost  invariably  exists  if 
the  party  otherwise  entitled  to  possession,  whether  the  mortgagor 
or  the  mortgagee,  grants  the  right  of  possession  to  the  other. 
Likewise,  the  relation  of  landlord  and  tenant  may  exist  between 
the  mortgagor  and  mortgagee  in  states  in  which  a  mortgage  con- 
veys the  legal  title,  by  reason  of  the  fact  that  the  mortgage  is  in 
the  form  of  a  lease  subject  to  a  condition  subsequent,  instead  of  in 
the  form  of  a  conveyance  in  fee  so  subject.  The  recognized  method 
of  giving  a  mortgage  on  a  term  of  years  is,  in  England,  by 
means  of  a  sublease  rather  than  an  assignment,  since  thereby  the 
mortgagee  does  not  become  subject  to  a  possible  liability  on  the 
covenants  of  the  original  lease.  In  at  least  one  state  in  this  coun- 
try, likewise,  it  may  be  remarked,  it  has  been  a  usual  practice  to 
secure  the  repayment  of  a  loan  by  a  conveyance  in  fee  to  the  lend- 
er from  the  borrower,  and  a  lease  back  to  the  latter,  with  a  pro- 
vision for  the  payment  of  a  rent  equal  to  the  interest  on  the  loan, 
and  a  right  in  the  borrower  to  a  conveyance  of  the  fee  upon  the 
repayment  of  the  amount  of  the  loan,  the  courts  applying  to  such 
a  transaction  the  principles  applicable  to  mortgages,  but  recog- 
nizing, at  the  same  time,  that  there  is  a  lease.^^  The  mortgage 
may  also  provide  that  the  mortgagee  shall  become  tenant  of  the 
mortgagor  from  and  after  default,^^  or,  after  a  default  has  t§ken 

92  See  Montague  v.  Sewell,  57  Md.  premises  as  tenant  to  the  mort- 
407;  Posner  v.  Bayless,  59  Md.  56;  gagee,  the  mortgagor  did  not  become 
Grand  United  Order  of  Odd  Fellows  a  tenant,  subject  to  distress,  upon 
V.  Merklin,  65  Md.  579,  5  Atl.  544.  default,  but  a  notice  from  the  mort- 
The  validity  of  such  a  transaction  gagee  of  the  change  in  the  terms  of 
for  the  purpose  of  securing  a  debt  his  holding  was  necessary.  In 
is  recognized  in  Knowles  v.  Murphy,  Equity  Bldg.  &  Loan  Ass'n  v.  Mur- 
107   Cal.   107,   40   Pac.   1047.  phy,  75  Mo.  App.  57,  it  was  held  that 

93  Clowes  V.  Hughes,  L.  R.  5  Exch.  a  provision  in  a  deed  of  trust  to 
160.  In  this  case  it  was  decided  secure  a  debt  that,  upon  default,  the 
that  under  a  provision  that,  in  the  maker  should  become  the  tenant  of 
event  of  a  default  by  the  mortgagor,  the  creditor,  entitled  the  latter  to 
he  should  "immediately  or  at  any  bring  unlawful  detainer  against 
time   after   such    default"   hold    the  him. 


328  TENANCY  ACCOMPANYING  OTHER  RELATION.  §  46 

place,  the  mortgagor  may  accept  a  lease  from  the  raortgagee.^^ 
In  view  of  these  various  cases  in  which  the  concurrent  existence 
of  the  relation  of  landlord  and  tenant  and  that  of  mortgagor  and 
mortgagee  have  been  recognized,  it  is  somewhat  singular  that  occa- 
sionally the  view  has  been  taken,  apparently,  that  tliese  two  rela- 
tions are  irreconcilable.^^"  No  court  would  allow  the  relation  of 
landlord  and  tenant  to  be  created  as  a  cloak  for  the  extortion  of 
usurious  interest,  nor  to  deprive  the  borrower  of  the  right  of  re- 
demption, or  of  any  other  rights  incident  to  the  position  of  mort- 
gagor, but,  apart  from  these  considerations,  the  possibility  of  the 
simultaneous  existence  of  the  two  relations  would  seem  unques- 
tionable. 

§  46.     Purchaser  at  execution  sale  and  former  owner  of  land. 

In  a  few  cases  it  is  asserted  that  an  execution  defendant  who  re- 
mains in  possession  after  the  sale  is  a  "tenant  at  sufferance. ""'^ 
As  in  the  ease  of  a  grantor  who  remains  in  possession  after  his 
conveyance,  without  the  permission  of  his  grantee,^^  there  is  no 
objection  to  calling  the  execution  debtor  so  retaining  possession  a 
tenant  at  sufferance,  provided  this  is  not  regarded  as  meaning  that 
he  is  a  tenant  holding  "of"  or  "under"  the  execution  purchaser, 
since,  as  a  matter  of  fact,  his  possession  is  not  derived  from  such 
purchaser  and  he  has  in  no  way  recognized  the  latter  as  his  land- 
lord. He  may  no  doubt  enter  into  a  relation  of  tenancy  with  such 
purchaser,  as  by  accepting  a  lease  from  him,  or  attorning  to  him. 
Otherwise  he  is  not  the  tenant  of  the  purchaser,  as  has  been  several 
times  decided,^^  and,  if  he  does  enter  in  to  the  relation,  he  is  there- 
after not  a  tenant  at  sufferance. 

94  Ford  V.   Green,  121  N.  C.  70,  28  Powell  v.  DeHart.  55  Ind.  94:  Griffin 

S.    E.    132;     Murray    v.    Riley,    140  v.  Rochester,  06    Ind.  545;  Keaton  v. 

Mass.  490,  6  N.  E.  512.  Thomasson's    Lessee,    32    Tenn.     (2 

94a  See  Roach  v.  Cosine.  9   Wend.  Swan)   138,  58  Am.  Dec.  55;  Chalfin 

(N.  Y.)   227;   Greer  v.  Wilbar,  72  N.  v.  Malone,  48  Ky.  (9  B.  Mon.)  496,  50 

C.  592;   Davis  v.  Hemenway.  27  Vt.  Am.  Dec.  525;  Cook  v.  Norton,  48  111. 

589;  Ragan  v.  Simpson,  27  Wis.  355;  20;     Wyman    v.     Hook,     2    Me.     (2 

Nightingale  v.  Barens,  47  Wis.  389.  Greenl.)    337;    O'Donnell    v.    McMur- 

9-1  Dobbins  v.  Lnsch,  53  Iowa.  304;  die,  25  Tenn.    (6  Humph.)    134. 
Currier  v.  Earl,  13  Me.  216;  Brigant        In  Meyer  v.  Beyer.  43  Wash.  368, 

V.  Tucker,    19   Me.    383.  86  Pac.  661,  it  was  decided  that  one 

96  See   ante,   §   44.  whose    property   was    sold    under   a 

07  Tucker  v.   Byers,    57    Ark.    215;  mechanic's   lien   and    who  continued 
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§  47.    Purchaser  at  foreclosure  sale  and  former  owner  of  land. 

A  mortgagor,  or  his  transferee,  retaining  possession  after  a 
sale  under  the  mortgage,  has  been  said  to  be  a  tenant  at  suffer- 
ance.^^ Assuming  that  his  possession  after  the  sale  is  wrongful,^^ 
he  may,  like  a  debtor  retaining  possession  after  execution  sale,  be 
termed  a  tenant  at  sufferance,  it  being  borne  in  mind  that  this  does 
not  mean  a  tenant  "of"  or  "under"  the  purchaser.ioo  Further- 
more, if  a  lease  is  made  to  the  mortgagor  by  such  purchaser  after 
the  sale,  or,  which  is  the  same  thing,  there  is  an  acceptance  by 
the  latter  of  an  attornment  by  him,  the  mortgagor  evidently  be- 
comes not  a  tenant  at  suff'erance,  but  at  least  a  tenant  at  will.^^^ 
The  important  and  difficult  question,  however,  is  whether,  in  the 


in  possession  claiming  as  owner 
could  not  be  regarded  as  the  tenant 
of  the  purchaser  for  the  purpose  of 
a  summary  proceeding. 

The  New  York  statute  authorizing 
a  summary  proceeding  in  favor  of 
the  purchaser  at  execution  against 
the  debtor  speaks  of  the  former  as 
landlord  and  the  latter  as  tenant. 
In  reference  to  this,  Demio,  J.,  well 
says:  "A  person  thus  holding  over 
is  not,  it  is  true,  in  any  ordinary 
sense  a  tenant,  though  he  may  be 
called  such  for  some  technical  pur- 
pose; nor  is  the  person  who  pur- 
chased on  the  execution,  or  a  party 
who  has  acquired  his  title,  in  any 
proper  sense  a  landlord."  Spraker 
v.  Cook,  16  N.  Y.  567.  And  to  the 
same  effect,  see  the  remarks  of 
Folger,  C.  J.,  in  People  v.  McAdam, 
84   N.   Y.   287. 

In  Siglar  v.  Malone,  22  Tenn.  (3 
Humph.)  16;  Wood  v.  Turner,  26 
Tenn.  (7  Humph.)  517,  it  is  said 
that  an  execution  defendant  is  a 
quasi  tenant  of  the  purchaser,  and 
as  such  precluded  from  denying  the 
validity  of  the  title  which  passed  by 
the  sale.  It  is  submitted  that  his 
preclusion  to  deny  the  title  in  such 
case  is  entirely  independent  of  any 


relation  of  tenancy  or  quasi  tenancy, 
but  is  properly  to  be  based  on  a  rule 
of  public  policy  that  a  defendant  in 
execution  should  not  be  allowed  to 
render  a  sale  under  execution  an 
inadequate  means  of  obtaining  satis- 
faction of  the  judgment  by  requiring 
the  purchaser,  before  he  can  obtain 
possession,  to  prove  the  validity  of 
the   defendant's   title. 

98  Allen  V.  Carpenter,  15  Mich.  25; 
Ramsdell  v.  Maxwell,  32  Mich.  285; 
Kinsley  v.  Ames,  43  Mass.  (2  Mete.) 
29;  Johnson  v.  Donaldson,  17  R.  I. 
107,  20  Atl.  242;  Taylor  v.  O'Brien, 
19  R.  I.  429,  34  Atl.  739;  Tucker  v. 
Keeler,  4  Vt.  161. 

99  See  ante,   §  46. 

100  In  Luchs  v.  Jones,  8  D.  C.  (1 
McArthur)  345,  it  was  considered 
that,  in  view  of  the  language  of  the 
local  statute  providing  that  all  occu- 
pation or  possession  without  express 
contract  or  lease  should  be  deemed 
a  tenancy  at  sufferance,  the  mort- 
gagor was  tenant  at  sufferance  to 
the  purchaser  at  foreclosure  sale, 
and  so  liable  to  a  summary  proceed- 
ing for  his  expulsf  n.  This  view  is 
disapproved  in  Willis  v.  Eastern 
Trust  &  Banking  Co.,  169  U.  S.  295. 

101  See     Granger    v.     Parker,     137 
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absence  of  such  creation  of  the  relation  by  some  legal  act  subse- 
quent to  the  sale,  the  mortgagor  can  in  any  case  be  regarded  as 
the  tenant  of  such  purchaser,  that  is,  as  rightfully  in  possession 
under  him.  We  will  first  consider  this  question  on  the  theory  that 
by  the  mortgage  a  legal  title  is  vested  in  the  mortgagee,  or  in  a 
trustee  for  sale  to  satisfy  the  debt,  and  will  subsequently  consider 
the  question  on  the  theory  that  the  mortgage  creates  a  lien  only. 

Assuming  that  in  the  particular  case  there  is  no  grant  by  the 
mortgagee  to  the  mortgagor  of  the  right  of  possession,  no  "re- 
demise,"^"- the  possession  of  the  latter  must  be  wrongful,  the 
leal  title  being  in  the  mortgagee,  and  so  it  must  be  wrongful  as 
against  the  purchaser  at  the  sale,  unless  the  latter  grants  such 
right.  In  case  there  is  a  redemise  to  the  mortgagor,  giving  him  a 
right  of  possession  until  the  sale,  or  giving  him  the  rights  of  a  ten- 
ant at  will,  the  tenancy  would,  it  seems,  come  to  an  end  upon  the 
sale.  There  might,  however,  be  a  redemise  in  such  form  that  the 
tenancy  thereby  created  would  not  terminate  upon  the  sale,  as, 
for  instance,  in  case  the  mortgage  instrument  provided,  although 
the  principal  was  to  become  due  in  five  years,  that  the  mortgagor 
should  remain  in  possession  for  ten  years  from  the  date  of  the 
mortgage.  In  such  case  the  mortgagor  would  be  the  tenant  of 
the  mortgagee  or  his  assignee  until  foreclosure,  and  upon  fore- 
closure by  sale,  either  in  equity  or  under  a  power  contained  in  the 
mortgage  instrument,  the  mortgagor  would  become  tenant  of  the 
purchaser,  the  person  to  whom  the  reversionary  estate  has 
passed.^  "^ 

Such  a  provision,  in  terms  redemising  the  premises  to  the  mort- 
gagor for  a  period  longer  than  that  for  which  the  mortgage  is  to 
run,  is  no  doubt  unusual,  but  the  observations  just  made  may  have 
a  bearing  upon  the  question  of  the  validity  of  a  provision  occa- 
sionally found,  that  the  mortgagor  shall  become  the  tenant  of  the 
purchaser  at  the  sale.     Such  a  provision,  in  connection  with  a 

Mass.  228;  Ramsdell  v.  Maxwell,  32  trustee  to  the  mortgagor,  the  mort- 
Mich.  285;  Eldridge  v.  Hoefer,  45  gagor  agreeing  "to  surrender  peace- 
Or.  239.  77  Pac.  874.  able  possession"  with  ten  days 
102  See  ante,  §  4-5  a.  after  foreclosure  sale,  and  the  pur- 
los  In  Sexton  v.  Hull.  45  Mo.  App.  chaser  was  regarded  as  succeeding 
339.  this  theory  was  apparently  ap-  to  the  rights  of  the  trustee  as  land- 
plied,  the  mortgage  instrument  con-  lord. 
taining  a  redemise  by  the  mortgage 
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mortgage  or  deed  of  trust  containing  a  power  of  sale  on  default, 
has  been  decided  to  be  effective  for  the  purpose  of  giving  the  pur- 
chaser the  remedies  of  a  landlord  to  recover  possession  from  the 
mortgagor/^*  and  also  to  recover  rent  to  the  amount  named  in 
the  mortgage  instrument.^ °^  These  decisions,  vv^hich  contain  no 
discussion  of  the  matter  on  principle,  can,  it  is  conceived,  be  sup- 
ported only  by  regarding  the  tenancy  under  the  purchaser  as  the 
same  tenancy  as  that  created  by  the  redemise,  and  the  purchaser 
as  a  transferee  of  the  mortgagee  or  trustee,  taking  subject  to  the 
mortgagor's  tenancy,  thus  applying  the  view  above  suggested, 
that  the  redemise  m.ay  create  a  tenancy  to  continue  until  after  sale 
on  default.  One  possible  difficulty  with  the  explanation  just  given 
of  the  mode  of  operation  of  such  a  clause  is  that  the  decisions 
recognizing  its  validity  appear  to  regard  the  mortgagor,  in  the 
particular  case,  as  a  tenant  at  will  of  the  purchaser,  but  there  is, 
it  is  conceived,  no  objection  to  a  demise  which  creates  both  a  ten- 
ancy for  years  to  endure  until  a  certain  event,  the  time  named  for 
the  payment  of  a  debt  for  instance,  and  also  a  tenancy  at  will,  to 
arise  upon  the  termination  of  the  tenancy  for  years,  they  consti- 
tuting in  the  view  of  the  law  but  a  single  tenancy. 

The  explanation,  above  suggested,  of  the  possible  operation  of 
such  a  clause  making  the  mortgagor  tenant  of  the  purchaser,  can- 
not possibly  apply  in  jurisdictions  where  the  mortgagee  has  not 
the  legal  title,  and,  consequently,  the  mortgagor  cannot,  before 
the  sale,  be  regarded  as  a  tenant  of  the  mortgagee  or  trustee.  And 
in  order,  in  those  jurisdictions,  to  give  validity  and  effectiveness 
to  such  a  clause,  it  would  be  necessary  to  assume  that  one  person 
(here  the  mortgagor)  may,  by  a  declaration  to  that  effect,  make 
himself  the  tenant,  from  and  after  the  future  sale  of  the  land,  of 
the  person  unknown  who  may  purchase  at  such  sale,  an  assump- 
tion which,  on  principle,  is  somewhat  difficult  to  support. 

§  48.    Master  and  servant. 

One  may  at  the  same  time  be  servant  of  another  person  and  also 
his  tenant.  "There  is  no  inconsistency  in  the  relation  of  master 
and  servant  with  that  of  landlord  and  tenant.    A  master  may  pay 

104  Griffith  V.  Brackman,  97  Tenn.  App.  12;  Brewster  v.  McNab,  36  S. 
387,   37  S.  W.  273.  49  L.  R.  A.  435.    C.  274.  15  S.  E.  233;  Parsons  v.  Pal- 

105  Wade    v.    McCormack,    68    Mo.    mer,  124  Mo.  App.  50,  101  S.  W.  609. 
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his  servant  by  eoDferrinf;  on  him  an  interest  in  real  property, 
either  in  fee,  for  years,  or  at  will,  or  for  any  other  estate  or  inter- 
est, and  if  he  do  so,  the  servant  then  becomes  entitled  to  the  legal 
incidents  of  the  estate,  as  much  as  if  it  were  purchased  for  any 
other  consideration.  "106  go  one  who  is  already  a  tenant  may  en- 
ter the  service  of  his  landlord,  or  a  servant  may  take  a  lease  from 
his  master,  Avithout  aft'ectinLC  the  existing  relation  or  his  right  to 
the  stipulated  remuneration  for  his  services.  P'requently,  how- 
ever, it  is  a  question  of  very  considerable  difficulty  whether  a 
servant,  who  is  in  occupation  of  a  house  or  other  promises  belong- 
ing to  the  master,  and  who  went  in  as  a  result  of  the  contract  of 
employment,  is  to  be  regarded  as  a  tenant  or  as  merely  occupying 
in  his  ministerial  capacity  on  behalf  of  his  master,  the  latter  re- 
taining the  legal  possession. 

The  English  cases  are  to  the  eflPect  that  the  servant  is  in  occu- 
pation as  a  tenant  if  he  is  permitted  to  occupy  for  his  own  con- 
venience by  way  of  partial  remuneration  for  his  services,^^'^  while 
if  his  occupation  is  necessary  for  the  better  discharge  of  his  du- 
ties,i*8  or  if  he  is  required  by  his  master  to  reside  on  particular 
premises,^''^  his  occupation  is  regarded  as  that  of  a  servant  and 
not  of  a  tenant.  The  fact  that  the  wages  are  lower  owing  to  the 
fact  that  the  employee  is  allowed  to  occupy  a  house  belonging  to 
his  employer  has  been  held  not  to  show  that  he  is  a  tenant,^^"  and 
the  same  view  has  been  taken  of  the  presence  of  an  express  stipu- 
lation that,  in  case  of  the  termination  of  the  contract,  possession 
shall  be  relinquished  upon  the  giving  of  a  specified  notice,^^^  as 

106  Per  Tindall,  C.  J.,  in  Hughes  v.  285.  And  see  Rex  v.  Stock,  2  Taunt. 
Overseers  of  Chatham,  5  Man.  &  G.  329;  Rex  v.  Inhabitants  of  Chestnut, 
54,  quoted  with  approval  in  Kerrains  1  Barn.  &  Aid.  473.  Smith  v.  Over- 
V.  People,  60  N.  Y.  221.  19  Am.  Rep.  seers  of  Seghill,  L.  R.  10  Q.  B.  422, 
158,  and  Chatard  v.  O'Donovan,  80  ?eems  to  be  contra,  however,  to  the 
Ind.  20,  41  Am.  R'^p.  782.  See.  also,  effect  that  the  master's  requirement 
Higginbotham  v.  Higginbotham,  41  that  the  servant  reside  in  a  house  be- 
Ky.    (10  B.  Mon.)    371.  longing  to  the  master  does  not  make 

107  Hughes  V.  Overseers  of  Chat-  his  occupation  that  of  a  servant  if 
ham,  5  Man.  &  G.  55;  Marsh  v.  it  does  not  conduce  to  the  better  dis- 
Estcourt,  24  Q.  B.  Div.  147.  chargp  of    his  duties. 

108  Clark  v.  Overseers  of  St.  Mary,  no  Hughes  v.  Chatham.  5  Man.  &  O. 
1  C.  B.  (N.  S.)  23;  Fox  v.  Dalby,  L.  54.  79;  Bertie  v.  Beaumont,  16  East, 
R.  10  C.  P.  285.  33. 

io9Dobson  V.  Jones.  5  Man.  &  G.  111  Mavhew  v.  Snttie.  4  El.  &  Bl. 
112;    Fox  v.   Dalby,   L.   R.   10  C.    P.    347,  afd.  24  Law  J.  Q.  B.  54. 
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well  as  of  the  fact  that  the  employee  is  permitted  to  carry  on  his 
own  business  on  the  premises. ^^2  The  English  cases  do  not 
clearly  state  whether,  in  any  case,  the  occupation  would  be  re- 
garded as  that  of  a  servant  because  necessary  to  the  better  dis- 
charge of  the  servant's  duties,  when  it  is  not  required  by  the  mas- 
ter but  is  left  to  the  servant's  option,  though  there  are  sugges- 
tions to  the  effect  that  it  would  be  so  regarded  in  such  a  case.^^^ 
One  who  is  required  to  occupy  a  vacant  house  of  the  employer  at 
a  stipulated  rent,  to  be  deducted  from  his  wages,  not  because  this 
is  necessary  to  the  better  discharge  of  his  duties,  but  because  the 
employer  wishes  to  get  rent  for  the  house,  or  merely  because  the 
employer  arbitrarily  so  elects,  has  been  decided  to  occupy  not  as 
servant  but  as  tenant.^^^ 

In  this  country  the  decisions  have  not  ordinarily  followed  any 
fixed  rule  in  this  regard.  Sometimes  it  is  asserted,  as  in  England, 
that  the  occupation  is  that  of  a  servant  if  it  is  incidental  to  the 
employment  or  connected  with  the  service,i^^  and  there  is  at  least 
one  decision  to  the  effect  that  such  is  the  case  if  the  occupation 
is  required  by  the  master  for  the  better  performance  of  the  ser- 
viee.116  And,  as  in  England,  the  fact  that  the  right  to  occupy  the 
house  has  the  efl'eet  of  lowering  the  wages  paid  does  not  neces- 
sarily render  the  occupation  that  of  a  tenant,ii'^  though  it  has 
been  said  that  this  tends  to  show  the  existence  of  a  tenancy.iis 

112  White  V.  Bayley,  10  C.  B.  (N.  80  Vt.  273,  67  Atl.  722,  12  L.  R.  A. 
S.)  227.  See  Cass  County  Sup'rs  v.  (N.  S.)  655.  That  the  janitor  of 
Cowgill,  97  Mich.  448,  56  N.  W.  849.  an     apartment    house    occupying    a 

113  See  Fox  v.  Dalby,  L.  R.  10  C.  P.  room  therein  is  not  a  tenant,  see 
285  opinions  of  Coleridge,  C.  J.,  and  Tuclver  v.  Burt,  152  Mich.  68,  115  N. 
Bre'^t,  J.  W.  722,  17  L.  R.  A.  (N.  S.)   510. 

114  Smith  V.  Overseers  of  Seghill,  L.  "o  Kerrains  v.  People,  GO  N.  Y.  221. 
R.   10    Q.   B.   422.     But  there   seems  19   Am.   Rep.   158. 

some  conflict  between  this  case  and  ht  Bowman    v.    Bradley,    151    Pa. 

others.     See  ante,  note  109.  351.  24   Atl.  1062,  17  L.  R.  A.  213; 

115  Kerrains  v.  People,  60  N.  Y.  221,  Heffelfinger  v.  Fulton,  25  Ind.  App. 
19  Am.  Rep.  158;  Bowman  v.  Brad-  33,  56  N.  E.  688.  See  Massachusetts 
ley,  151  Pa.  351,  24  Atl.  1062,  17  L.  General  Hospital  v.  Inhabitants  of 
R.  A.  213;   Chatard  v.  O'Donovan,  80  Somerville,  101  Mass.   319. 

Ind.  20,  41  Am.  Rep.  782;  Lightbody  us  McGee  v.  Gibson,  40  Ky.   (1  B. 

V.  Truelsen,  39  Minn.  310,  40  N.  W.  Mon.)    105;    Ofschlager    v.    Surbeck, 

67;  Mead  V.' Pollock,  99  111.  App.  151;  22   Misc.    595,    50   N.  Y.   Supp.    862; 

Womach  v.  Jenkins,    128    Mo.    App.  Overseers        of     Poor     of     Milton 

408,  107  S.  W.  423;   Mead  v.  Owen,  v.  Overseers  of  Poor  of  "West   Chillis- 
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The  decisions  rather  tend,  however,  to  determine  each  case  upon 
its  own  circumstanoes,  by  a  consideration  of  whether  the  master 
retains  control  of  the  premises  occupied  by  tlie  servant,  and  in  the 
majority  of  the  cases  the  occupation  is  regarded  as  that  of  a  serv- 
ant and  not  of  a  tenant.  There  seems,  indeed,  according  to  a 
number  of  cases,  to  be  a  presumption  that  the  occupation  by  a 
servant  is  in  tliat  capacity,  in  the  absence  of  any  showing  of  a 
distinct  demise,"'-^  and  that  seems  to  be  a  logical  view  of  the  mat- 
ter so  far  as  he  has  any  duties  in  connection  with  the  particular 
premises  in  reference  to  which  the  question  arises,  or  in  connec- 
tion with  land  of  which  such  premises  form  a  part. 

It  has  ordinarily  been  decided  that  a  farm  laborer  occupying  a 
house  on  the  farm  does  so  as  servant  and  not  as  tenant,'-*^  and  the 
same  view  has  been  taken  of  a  teacher  occupying  part  of  the  school 
building,^  21   ^nd  a  domestic  servant  occupying  rooms  in  or  near 

quaque,    9    Pa.    Suppr.    Ct.    204,    43  trary   is  shown,   makes   the    occupa- 

Wkly.   Notes    Cas.    452.  tion  of   a  servant  that  of  a  tenant 

119  Davis  V.  "Williams,  130  Ala.  530,  at  will.     This  assumption   seems  to 

30   So.  488,  54  L.  R.  A.  749,  89  Am.  be    based    on     another    assumption, 

St.  Rep.  55;  State  v.  Curtis,  20  N.  C.  which  is  incorrect,  that  a  servant  is 

(4    Dev.    &    B.    Law)    363;    Higgin-  ordinarily     in     possession     of     land 

botham  v.  Higginbotham,  49  Ky.  (10  which  he  is  occupying  in  his  minis- 

B.  Mon.)  371;   School  Dist.  No.  11  v.  terial   character.     See  ante,  §  9. 
Batsche,    106    Mich.    330,    64    N.    W.        120  Haywood  v.  Miller,  3  Hill    (N. 

196.  29    L.    R.    A.    576;    McQuade  v.  Y.)    90;    People    v.   Annis,    45   Barb. 

Emmons,   38   N.   J.   Law,   397.  (N.    Y.)    304;    Bowman    v.    Bradley, 

"To  create  the  relation  of  landlord  151  Pa.  351,  24  Atl.  1062,  17  L.  R.  A. 

and  tenant,  no  particular  words  are  213;    Heffelfinger  v.  Fulton,  25  Ind. 

necessary,    but    it    is    indispensable  App.    33,    56    N.    E.    688;    Edgar    v. 

that  it  should  appear  to  have  been  Jewell,  34  N.  J.  Law,  259;   Mead  v. 

the   intention    of    one    party   to    dis-  Owen,  80  Vt.  273,  67  Atl.  722,  17  L. 

possess  himself  of  the  premises,  and  R.  A.   (N.   S.)   510.     But  in  State  v. 

of  the  other  to  enter  and  occupy  as  Smith,  100  N.  C.  466,  6  S.  E.  84,  and 

the  former  himself  had  the  right  to  Ofschlager  v.  Surbeck,  22  Misc.  595, 

do,    pursuant   to    the   agreement   be-  50  N.  Y.  Supp.  862,  it  was  held  that 

tween     them."     Per     Stites,     J.,     in  a    farm    laborer   was   the   tenant    of 

Walker   v.    Morgan,    57    Ky.    (18    B.  the  house  which  he  was  allowed  to 

Mon.)  136.  occupy.     And    see    Gould    v.    Eagle 

In   Grosvenor  v.   Henry,  27    Iowa,  Creek  School  Dist,  8  Minn.  427  (Gil. 

269,    it    Is    assumed    that    the    local  382). 

statutory  provision  that  any  person        121  Walker  v.   Morgan,  57  Ky.   (18 

in  possession  of  real  property,  with  B.   Mon.)    136;    School    Dist.   No.    11 

the  assent  of  the  owner,  is  presumed  v.  Batsche,  106  Mich.  330,  64  N.  W. 

to  be  a  tenant  at  will  unless  the  con-  196,  29  L.  R.  A.   576. 
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the  house. 122  It  would  seem  clear  that  a  person  who  is  put  in 
possession  of  premises  merely  for  the  purpose  of  looking  after 
them  on  behalf  of  another  is  there  as  his  servant  and  not  as  a 
tenant.i-^ 

There  are  occasional  decisions  to  the  effect  that  a  clergyman 
occupying  a  parsonage  is  a  servant  rather  than  a  tenant.i24  But 
the  circumstances  may  no  doubt  be  such  as  to  render  him  a 
tenant.125 


122  State  V.  Curtis,  20  N.  C.  (4 
Dev.  &  B.  Law)  363;  Watson  v  Mc- 
Eachin,  47  N.  C.  (2  Jones  Law)  207. 
See  dicta  in  Kerrains  v.  People,  60 
N.  Y.  221,  19  Am.  Rep.  158;  Chatard 
V.  O'Donovan,  80  Ind.  20,  41  Am. 
Rep.  782;  McQuade  v.  Emmons,  38 
N.  J.  Law,  397. 

125  It  is  so  decided  in  Mitchell  v. 
Davis,  20  Cal.  45;  Todhunter  v.  Arm- 
strong (Cal.)  53  Pac.  446;  Zinnel 
V.  Bergdoll,  9  Pa.  Super.  Ct.  522,  44 
Wkly.  Notes  Cas.  54;  Seymour  v. 
Warren,  86  App.  Div.  403,  83  N.  Y. 
Supp.  871;  Reeder  v.  Bell,  70  Ky.  (7 
Bush)    255. 

In  Farrow's  Heirs  v.  Edmundson, 
43  Ky.  (4  B.  Mon.)  605,  41  Am.  Dec. 
250,  it  is  said  that  if  one  takes  pos- 
session of  land  as  agent,  the  rela- 
tion of  landlord  and  tenant  is  there- 
by established.  This,  however,  was 
merely  for  the  purpose  of  asserting 
the  preclusion  of  the  agent  to  deny 
the  title  of  the  principal,  and  that 
preclusion  exists  in  any  case  of  an 
agent  who  is  given  possession  as 
such.  See  Clark  &  Skyles,  Agency,  § 
430  et  seq. 

124  East  Norway  Lake  Church  v. 
Froislie,  37  Minn.  447,  35  N.  W.  260. 
So  in  Chatard  v.  O'Donovan,  80  Ind. 
20,  41  Am.  Rep.  782,  it  was  decided 
that  where  a  Roman  Catholic  priest 
occupied  a  parsonage  belonging  to 
the  diocese  and  standing  in  the 
name  of  the  bishop,  his  occupation 


was  analogous  to  that  of  a  servant 
and  not  that  of  a  tenant. 

125  In  Bristor  v.  Burr,  120  N.  Y. 
427,  24  N.  E  937,  8  L.  R.  A.  710,  it 
was  decided  that  one  occupying  a 
parsonage  attached  to  a  church  of 
which  he  was  placed  in  charge  by 
the  general  conference  of  that  de- 
nomination was  in  possession  as 
tenant  and  not  as  a  servant,  the 
court  saying  that,  since  he  was  not 
hired  by  that  particular  church  as- 
sociation but  by  the  conference,  he 
could  not  be  in  as  a  servant.  The 
opinion  proceeds:  "There  appears 
to  have  been  nothing,  so  far  as  ap- 
pears in  the  circumstances  under 
which  he  went  into  the  house  or  in 
his  relation  to  the  church  or  its  trus- 
tees, which  so  qualified  his  occu- 
pancy as  to  render  it  otherwise  than 
possession  by  him.  This  is  pre- 
sumptively the  relation  assumed  to 
premises  by  a  party  who  lawfully 
enters  upon  them  as  a  place  of 
abode  and  occupies  them  as  such; 
and  any  less  right  than  that  which 
possession  furnishes  is  dependent 
upon  some  understanding,  express 
or  implied,  denying  such  relation," 
and  then  it  is  said  that  no  such 
understanding  appeared  in  that  case. 
In  Doe  d.  Jones  v.  Jones,  10  Barn. 
&  C.  718;  Doe  d.  Nicholl  v.  McKaeg, 
10  Barn.  &  C.  721;  Perry  v.  Ship- 
way,  1  Giff.  1,  it  is  said  that  a  dis- 
senting minister  is  "merely   a  ten- 
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The  question  •whether  the  employee  is  upon  the  premises  as  such 
or  as  a  tenant  has  sometimes  arisen  in  connection  with  the  right 
of  the  master  to  repossess  himself  of  the  premises  occupied  by 
the  servant  immetliately  upon  the  termination  of  the  service,  with- 
out notice  to  quit,  and  that  he  may  do  so  when  the  occupation  is 
merely  that  of  a  servant  has  been  recognized.' ^s  There  are  occa- 
sional statements  to  the  effect  that  if  the  servant  does  not  relin- 
quish possession  upon  the  termination  of  his  service,  he  thereupon 
becomes  a  tenant  at  will  or  at  sufl'erance,' ^7  but  it  is  not  per- 
ceived how  this  can  be  the  case,  since  a  tenancj'  at  will  arises  only 
when  the  holding  is  by  consent  of  the  owner,  and  a  tenancy  at 
sufTerance  arises  only  when  one  who  is  in  rightful  and  exclusive 
possession  retains  possession  after  his  right  to  do  so  has  come  to 
an  end,' 28  a  state  of  facts  which  does  not  occur  in  the  case  of  a 
mere  servant  wiio  w^rongly  refuses  to  withdraw,  since  he  had  at 
no  time  the  legal  possession  but  was  merely  on  the  premises  as 
representative  of  his  master.  A  servant  who  thus  excludes  his 
master  from  the  possession  is,  it  is  submitted,  a  disseisor,  to  the 
same  extent  as  if  he  had  originally  gone  on  the  land  without  per- 
mission and  excluded  the  owner  therefrom.  That  he  is  not  a  ten- 
ant at  will"  under  the  trustees  of  396,  4  Pac.  869,  it  was  held  that 
the  chapel  and  parsonage.  There  where  a  contract  provided  for  the 
was  no  contention  that  he  was  in  rendition  of  services  for  eight 
occupation  as   servant  only.  months,  and  that  during  such  eight 

126  Bowman  v.  Bradley,  151  Pa.  months,  and  for  four  months  after 
351,  24  Atl.  1062,  17  L.  R.  A.  213;  such  eight  months  the  employee 
Clark  V.  Vannort,  78  Md.  216,  27  should  occupy  a  house  belonging 
Atl.  982;  Chatard  v.  O'Donovan,  80  to  the  employer,  the  employee  was, 
Ind.  20,  41  Am.  Rep.  782.  during    such    four    months,    in    pos- 

12T  People  V.  Annis,  45  Barb.  (N.  session  as  tenant  and  not  as  servant. 
Y.)  304;  School  Dist.  No.  11  v.  128  See  ante,  §  15  a.  In  School 
Batsche,  106  Mich.  330,  64  N.  W.  196,  Dist.  v.  Batsche,  106  Mich.  330,  64 
29  L.  R.  A.  576.  And  see  Huggins  N.  W.  196,  29  L.  R.  A.  576,  supra,  it 
V.  Bridges,  29  Pa.  Super.  Ct.  82.  is  said  that  "a  person  in  possession 
But,  in  regard  to  this,  it  may  be  of  land  lawfully,  who  holds  over 
said  that,  even  conceding  that  one  without  right,  becomes  a  tenant  at 
may  be  in  possession  of  land  with-  sufferance,  if  the  owner  suffers  him 
out  being  a  tenant  thereof  (ante,  §  to  remain  in  possession  a  sufficient 
2),  it  does  not  seem  to  be  applicable  length  of  time  to  imply  an  inten- 
to  the  case  of  a  servant,  since  he  has  tional  acquiescence  in  the  occu- 
not  the  legal  possession.  See  ante,  pancy,  and  it  is  not  necessary  that 
§   9.  the   previous    holding  be   that  of  a 

In    Snedaker   v.    Powell,   32    Kan.    tenant." 
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ant  because  he  holds  over  after  the  termination  of  his  employ- 
ment is  recognized  in  several  cases/ ^a  it  being  said,  however,  that, 
if  he  is  permitted  to  remain  in  occupation  without  disturbance  for 
some  considerable  time,  the  owner's  consent  to  his  occupancy  may 
be  presumed  and  that  he  may  then  be  regarded  as  a  tenant  at 
will.  It  does  not  seem,  however,  that  such  a  presumption  should 
be  recognized,  since  ordinarily  the  failure  to  eject  a  trespasser  can- 
not be  regarded  as  creating  a  tenancy,  and  a  servant  so  holding 
over  without  right  is  in  no  better  position  than  a  trespasser.^^o 


129  East  Norway  Lake  Church  v. 
Proislie,  37  Minn.  447,  35  N.  W.  260; 
Kerrains  v.  People,  60  N.  Y.  221,  19 
Am.  Rep.  158;  Doyle  v.  Gibbs,  6 
Lans.  (N.  Y.)  180;  Jennings  v.  Mc- 
Carthy, 40  N.  Y.  St.  Rep.  678,  16 
N.  Y.  Supp.  161. 

In  Morris  Canal  &  Banking  Co.  v. 
Mitchell,  31  N.  J.  Law,  99,  it  was 
held  that  a  "lock  tender"  on  a  canal, 
given,  as  part  compensation  for  his 
services,  the  right  to  occupy  a  dwel- 
ling house  with  its  garden  until  dis- 
charge, and  no  longer,  was  not  en- 
titled to  notice,  since  the  time  of 
the    termination    of    his    occupancy 


was  fixed  by  the  agreement.  The 
court,  however,  speaks  of  him  as 
tenant  and  supports  summary  pro- 
ceedings against  him.  But  com- 
pare McQuade  v,  Emmons,  38  N.  J. 
Law,  397,  according  to  which  such 
occupant  would  seem  prima  facie 
not  to  be  a  tenant. 

ISO  It  is  so  decided  in  Doyle  v. 
Gibbs,  6  Lans.  (N.  Y.)  ISO.  In 
Jennings  v.  McCarthy,  40  N.  Y.  St. 
Rep.  678,  16  N.  Y.  Supp.  161,  it  wa9 
regarded  as  a  question  for  the  jury 
whether  such  delay  in  expelling  the 
employe  showed  a  tenancy. 


L.  and  Ten.  22. 
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§  49.     General  considerations. 

The  legal  act  by  wliieli  the  relation  of  landlord  and  tenant  is 
created,  the  demise  or  lease,  is,  as  we  have  before  stated,^  a  con- 
veyance vesting?  an  estate  in  the  tenant,  and  not  a  contract  im- 
posing a  personal  obligation  on  either  party.    Almost  invariably, 

1  See  ante,  §  16. 
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however,  the  making  of  the  conveyance  is  accompanied  by  the 
making  of  one  or  more  contractual  stipulations  by  one  or  both 
of  the  parties  to  the  conveyance.^*  If  the  conveyance  is  incorpor- 
ated in  a  written  instrument,  as  it  must  be,  by  reason  of  the  stat- 
ute of  frauds,  if  the  estate  conveyed  is  above  a  certain  quantum 
as  regards  duration,^  the  accompanying  contractual  stipulations 
are  ordinarily  inserted  in  the  same  instrument,  and,  as  we  have 
before  remarked,^  the  instrument  as  a  whole  is  referred  to  as  a 
"lease,"  an  expression  which  is  also  applied  to  the  whole  trans- 
action considered  as  a  legal  act,  or  aggregate  of  legal  acts,  apart 
from  their  incorporation  in  any  written  instrument.  Contrac- 
tual stipulations  entered  into  by  the  lessor  or  lessee,  or  both,  thus 
evidenced  by  a  written  "lease,"  are  ordinarily  termed  the  "cov- 
enants of  the  lease,"  though  the  word  "covenant"  is,  at  common 
law,  properly  applicable  to  such  stipulations  only  if  the  writing  is 
under  the  seal  of  the  person  bound  thereby.  It  is,  no  doubt,  in 
part  owing  to  the  fact  that  these  contractual  stipulations  are  thus 
ordinarily  incorporated  in  the  same  instrument  as  the  demise  it- 
self, that  courts  so  frequently  use  the  expression  "contract  of 
lease,"  losing  sight  of  the  fact  that  the  relation  of  tenancy  is  cre- 
ated, not  by  a  contract,  but  by  the  conveyance,  by  one  person  to 
another,  of  an  estate  less  in  quantum  than  that  of  grantor.  If  the 
conveyance  by  which  the  tenancy  is  created  is  oral,  the  accom- 
panying contractual  stipulations  would  ordinarily  be  oral.^ 

The  possible  subjects  of  such  contractual  stipulations,  entered 
into  at  the  time  of  the  creation  of  a  tenancy,  are  innumerable. 
Various  examples  of  such  stipulations  will  be  found  in  subsequent 
chapters  in  which  is  discussed  the  effect,  on  such  stipulations,  of 
a  transfer  of  the  reversion  or  of  the  leasehold.^  A  contract  by 
the  lessee  to  pay  rent  is,  in  this  country,  almost  universal,^  and 
among  other  contracts  of  frequent  occurrence  are  those  in  regard 

la  A    cestui    que    trust    to    whose       2  See  ante,  §  25. 
trustee  a  lease  has  been  made  is  not       3  See  ante,  §  16. 
liable  upon  the  covenants  to  be  per-       *  That  an  oral  demise  may  thus  be 
formed  by  the  lessee,  there  being  no  accompanied    by    contractual    stipu- 
privity  between  him  and  the  lessor,   lations,  see  Bolton  v.  Tomlin,  5  Adol. 
Ramage  v.  Womach   [1900]   1  Q.  B.   &  E.  856. 

116;  Cox  V.  Bishop,  8  De  Gex,  M.  &       5  See  post,  chapters  XIV,  XV. 
G.  815.  6  See  post,  §  171. 
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to  the  mode  of  using  the  premises/  to  make  improvements,**  to 
insure,*  to  pay  taxes,^*^  and  to  renew  the  lease. ^* 

We  will,  in  this  chapter,  consider  various  questions  which  may 
arise  in  connection  with  such  contracts  entered  into  by  the  parties 
to  a  demise,  at  the  time  of  and  as  incident  to  the  makin<^  of  the 
demise.  "We  will  ordinarily  use  the  word  "covenant"  as  descrip- 
tive of  such  a  contract,  if  incorporated  in  a  written  instrument, 
without  reference  to  whether  such  instrument  is  or  is  not  under 
seal,  this  according  with  ordinary  usage  in  this  country, 

§  50.    Express  and  implied  covenants. 

We  not  infrequently  meet  with  the  expression  "implied  cove- 
nants" as  distino:uished  from  "express  covenants."  "Implied 
covenant"  may  menn  one  of  two  things.  It  may,  firstly,  mean  tlie 
same  as  "covenant  in  law,"  which  latter  expression  has  been  de- 
fined as  follows:  "A  covenant  in  law,  properly  speaking,  is  an 
agreement  which  the  law  infers  or  implies  from  the  use  of  cer- 
tain words  having  a  known  legal  operation  in  the  creation  of  an 
estate ;  so  that,  after  they  have  had  their  primary  operation  in 
creating  the  estate,  the  law  gives  them  a  secondary  force,  by  im- 
plying an  agreement  on  the  part  of  the  grantor  to  protect  and 
preserve  the  estate  so  by  those  words  already  created ;  as,  if  a  man 
by  deed  demise  land  for  years,  covenant  lies  upon  the  word  'de- 
mise,' which  imports,  or  makes,  a  covenant  in  law  for  quiet  en- 
joyment ;  or,  if  he  grant  land  by  feoffment,  covenant  will  lie  upon 
the  word  'dedi'."i2 

As  we  shall  see  later,^^  a  covenant  in  law  for  quiet  enjoyment 
arises,  in  most  jurisdictions,  as  a  result  of  the  relation  of  land- 
lord and  tenant,  without  reference  to  the  use  of  the  word  "de- 
raise"  or  any  other  particular  words  of  leasing,  and  it  §eems  that 
there  is  also  implied  from  the  relation,  in  the  ease  of  agricultural 
land,  a  covenant  by  the  lessee  that  he  will  manage  and  cultivate 
the  land  in  a  husbandlike  manner.^ "♦ 

The  second  sense  in  which  the  expression  "implied  covenant" 
is  used  is  that  of  a  covenant  not  clearly  expressed  on  the  face  of 

7  See  post,  §  123.  12  Williams  v.  Burrell,  1  C.  B.  402, 

«  Spp  post,  §  87  e.  per  Tindal,   C.    J. 

9  See  post.  §  145.  "  See  post,  §  79  a. 

10  See  post,  §  143.  "See  post,  §  119  a  (1). 

11  See  post,  chapter, XXII, 
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the  instrument,  but  inferred  from  language  used  therein,  ordinar- 
ily in  connection  with  other  covenants.  A  covenant  thus  inferred 
from  the  language  used  is,  however,  properly  speaking,  an  express 
covenant,  however  obscurely  the  parties  may  have  expressed  their 
intention  in  this  regard.  As  remarked  in  the  case  from  which  we 
have  quoted  above,  "in  every  case,  it  is  always  matter  of  con- 
struction to  discover  what  is  the  sense  and  meaning  of  the  words 
employed  by  the  parties  in  the  deed.  In  some  cases,  that  mean- 
ing is  more  clearly  expressed,  and  therefore  more  easily  discov- 
ered; in  others,  it  is  expressed  with  more  obscurity,  and  discov- 
ered with  greater  difficulty.  In  some  cases  it  is  discovered  from 
one  single  clause ;  in  others,  it  is  only  to  be  made  out  by  the  com- 
parison of  diiferent  and  perhaps  distant  parts  of  the  same  instru- 
ment. But,  after  the  intention  and  meaning  of  the  parties  is  once 
ascertained,  after  the  agreement  is  once  inferred  from  the  words 
employed  in  the  instrument,  all  difficulty  which  has  been  encount- 
ered in  arriving  at  such  meaning  is  to  be  entirely  disregarded." 
Examples  of  covenants  thus  existing  by  way  of  inference  rather 
than  by  explicit  statement  may  be  given  as  follows :  A  lessee  hav- 
ing covenanted  that  he  would,  at  all  seasons  of  burning  lime,  sup- 
ply the  lessor  with  lime  at  a  stipulated  price,  a  covenant  was  "im- 
plied" or  rather  "inferred"  that  he  would  burn  lime  at  such 
seasons.^^  And  a  covenant  by  the  lessee  to  "pen  or  fold  his  flock 
of  sheep,  which  he  shall  keep  upon  the  said  demised  premises, 
upon  such  parts  where  the  same  have  been  usually  folded,"  was 
held  to  require  him  to  keep  a  flock  of  sheep.^^  So  a  recitaP'^  or 
an  exception^^  may  constitute  a  covenant,  provided  there  can  be 
"implied"  from  it  an  agreement  that  a  thing  shall  be  done  or  not 
done.  But  from  a  stipulation  that  the  lessee  shall  enjoy  "all  privi- 
leges" enjoyed  by  the  outgoing  tenant,  covenants  by  the  lessee 
similar  to  those  in  the  lease  to  the  outgoing  tenant  are  not  to  be 
inferred.i^ 

There  are  authorities  to  the  effect  that  the  words  "yielding  and 
rendering"  a  certain  rent  are  to  be  regarded  as  giving  rise  to  an 
"implied  covenant"  on  the  part  of  the  lessee  to  pay  such  rent. 

15  Shrewsbury  v.  Gould,  2  Barn.  &  C.  505;  Parrall  v.  Hildltch,  5  C.  B. 
Aid.  487.  (N.  S.)    840. 

16  Webb  V.  Plummer,  2  Barn.  &  is  St.  Albans  v.  Ellis.  16  East,  352. 
Aid.  746.  loOmbony  v.  Jones,  19  N.  Y.  234. 

17  Sampson  v.  Easterby,  9  Barn.  & 
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If  by  this  is  meant  that  such  words  give  rise  to  a  covenant  "in 
law"  rather  than  an  express  covenant,  a  covenant  "in  fact,"  the 
correctness  of  the  statement  is  open  to  question.  The  matter  is 
discussed  in  a  subsequent  chapter.^'^ 

§  51.    Dependent  and  independent  covenants. 

Coveuauts  and  other  contracts  entered  into  on  the  part  of  the 
lessor  and  lessee  may  be  dependent  or  indepeutlent.  If  one  party 
may  assert  the  nonperformance  by  the  other  of  some  covenant 
entered  into  by  the  latter,  without  having?  himself  performed  a 
covenant  on  his  own  part  to  be  performi^d,  the  covenants  are  in- 
dependent, while  if  he  cannot  assert  such  nonperformance  by  the 
other  unless  he  has  himself  performed,  the  covenants  are  de- 
pendent. The  question  whether  covenants,  or  any  contractual 
stipulations,  are  dependent  or  independent  is,  as  between  a  lessor 
and  lessee,  as  in  any  other  connection,  a  (juestion  of  the  intention 
of  the  parties  as  collected  from  the  language  used  by  them.^i  The 
modern  tendency,  it  is  said,  in  reference  to  contracts  generally, 
is  to  construe  promises  as  dependent  on  each  other  when  they 
form  the  whole  consideration  for  each  other,^-  but  this  criterion 
would  seem  to  be  inapplicable  to  covenants  in  leases,  since  the 
making  of  the  demise  itself,  that  is,  the  grant  of  an  estate  in  the 
land,  ordinarily  enters  into  the  consideration. 23  Such  covenants 
call  rather  for  the  application  of  the  rule  that  where  a  covenant 
goes  only  to  a  part  of  the  consideration  on  both  sides,  and  a  breach 
of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant.24  Such  covenants  might  also  call  for  the  application  of 
the  asserted  rule  that  covenants  are  to  be  treated  as  independent 
rather  than  as  conditions  precedent,  especially  where  some  benefit 
has  been  derived  by  the  covenantor.^^ 

In  accordance,  it  would  seem,  with  the  rules  just  referred  to,  the 

20  See  post,  §  171  b.  f^:  notes  to  Pordage  v.  Cole,  1  Wms. 

21  See  Porter  v.  Shephard.  6  Term.  Saimd.  320  b;  Carpenter  v.  Creswell, 
R.  668.  per  Kenyon,  C.  J.;  Roberts  v.  4  Bing.  409.  See  Palmer  v.  Meriden 
Brett.  11  H.  L.  Cas.  354,  per  Chelms-  Brittannla  Co.,  188  111.  508.  59  N.  E. 
ford.  247;    Butler  v.   Manny.  52  Mo.  497; 

22Hammnn,  Contracts,  p.  905.  Lewis  v.  Chisholm.  ^8  Ca.  40. 

2.T  See    Palmer    v.    Meriden    Brit-       25  Newson  v.  Smythies,  3  Hurl.  & 
annla  Co..  188  111.  508.  59  N.  E.  247.    N.  840. 
24  Boone  v.  Eyre,  1  H.  Bl.  273,  note 
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•ovenants  of  a  lease  have  not  usually  been  regarded  as  depend- 
ent. Thus  a  covenant  by  the  lessee  to  pay  rent  and  one  by  the 
lessor  to  make  repairs  are,  it  has  been  decided,  independent,  and 
consequently  the  lessor's  failure  to  repair  as  agreed  is  no  defense 
to  a  claim  for  the  rent,"*^  and  the  failure  of  the  lessor  to  perform 
his  covenant  to  make  a  particular  improvement  is  no  defense  to 
an  action  by  him  for  the  lessee's  breach  of  his  covenant  to  make 
improvements  or  to  pay  taxes.^''^  It  has  also  been  decided  that 
the  covenant  for  rent  and  that  for  quiet  enjoyment  are  not  so 
dependent  that  the  lessee  cannot  sue  for  breach  of  the  latter  cove- 
nant unless  he  has  complied  with  the  former,"^  and  a  like  view  has 
been  taken  as  regards  the  covenant  for  quiet  enjoyment  and  the 
lessee's  covenant  to  repair.^^  The  fact  that  a  covenant  by  the 
lessor  is  phrased  "the  covenants  by  the  lessee  being  performed, 
the  lessor  covenants,"  or  similar  language  is  used,  does  not  make 
the  covenants  dependent.^o  The  decisions  upon  the  question 
whether  the  covenant  to  pay  rent  and  various  covenants  on  the 
part  of  the  landlord  are  so  interdependent  as  to  enable  the  tenant 
to  assert  a  breach  of  the  latter  in  defense  to  an  action  for  rent  are 
considered  in  a  subsequent  part  of  this  work-^O"* 

Even  though  covenants  are  dependent,  the  performance  of 
one,  as  a  condition  precedent  to  the  assertion  of  the  nonperform- 
ance of  the  other,  may,  it  seems,  be  dispensed  with  by  any  action 
of  the  person  entitled  to  the  prior  performance  of  the  covenant 
in  his  favor  which  renders  such  performance  impossible,^^!  and  it 
has  been  asserted  that  one  party  may  waive  the  right  to  prior  per- 
formance of  the  covenant  in  his  favor  by  previous  repudiation  of 
the  covenant  on  his  part  to  be  performed,32  as  he  may  by  accept- 
ance of  the  performance  of  a  substantial  part  of  the  covenant  by 

26  See  post.  §  1S2  n   (2).  si  See    Indianapolis    Natural    Gas 

27  Handschy  v.  Sutton,  28  Ind.  159.  Co.  v.  Spaugh,  17  Ind.  App.  673,  46 

28  Dawson  v.  Dyer,  5  Barn.  &  Adol.  N.  E.  691,  where  the  lessor  was  to 
584;  Edge  v.  Boileau,  16  Q.  B.  Div.  locate  the  boundaries  of  a  tract  ex- 
117.  cepted    from    the  lease,   and  it   was 

29  Edge  V.  Boileau,  16  Q.  B.  Div.  held  that  the  lessee's  refusal  to  per- 
117.  mit  him  to  locate  them  excused  him 

30  Butler   v.    Manny,    52    Mo.    497;  from    so    doing. 

Edge  V.  Boileau,  16  Q.  B.  Div.  117.       32  v/arner  v.  Cochrane,  63  C.  C.  A. 
3oa  See  post,  §  182  r.  207,  128  Fed.  553. 
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the  other  party,^^  or  by  any  course  of  action  indicating  an  inten- 
tion uol  to  insist  upon  the  prior  performance  of  such  covenant.^"' 

§  52.    Joint  and  several  covenants. 

A  covenant  in  a  lease  may,  in  case  there  is  mure  than  one  lessor 
or  more  than  one  lessee,  be  either  (1)  joint,  (2)  several,  or  (3) 
joint  and  several.  A  covenant  is  joint  as  to  the  covenantors  if 
the  various  covenantors  are  jointly  bound,  and  in  such  case  they 
must  be  sued  jointly.  A  covenant  is  joint  as  to  the  covenantees 
if  the  various  covenantees  are  jointly  entitled  to  enforce  per- 
formance, and  in  such  case  they  must  sue  jointly.  A  covenant  is 
several  as  to  the  covenantors  if  they  are  separately  liable,  and  in 
such  case  they  must  be  sued  separately.  A  covenant  is  several 
as  to  the  covenantees  if  they  are  separately  entitled  to  demand 
performance,  and  in  such  case  each  may  sue  separately.  A  cove- 
nant is  joint  and  several  if  the  promisors  are  both  jointly  and 
severally  liable,  and  in  such  case  they  may  be  sued  jointly  or 
separately.  A  covenant  is  never  joint  and  several  as  to  the  cove- 
nantees.   It  must  be  either  joint  or  several  as  regards  them.=^^ 

The  question  whether  two  or  more  covenantors  are  jointly  lia- 
ble, or  severally  liable,  or  jointly  and  severally  liable,  is  deter- 
mined by  a  construction  of  the  covenant  as  showing  the  intention. 
In  the  absence  of  anything  to  show  a  contrary  intention,  as  when 
the  parties  merely  covenant,  without  more,  the  liability  is  joint,^^" 
and  accordingly  it  was  decided  that  the  liability  of  the  lessees 
on  their  covenants  was  joint  when  the  lease  was  to  them  as  ten- 
ants in  comraon^sb  as  well  as  when  to  them  as  joint  tenants.='-'*'=  It 
was  even  held  that  a  covenant  by  the  lessee  and  a  surety  that  they 
would  pay  the  rent  and  further  that  the  lessee  would  repair  was 

83  Palmer  v.  Meriden  Britannia  Co.,  seq.;  Leal^e,  Contracts,  (3d  Ed.)  371 

188  III.  508,  59  N.  E.   247;   Wiley  v.  et  seq.;    Hamraon,  Contracts,  756  et 

Inhabitants  of  Athol,  150  Ma.ss.  426,  seq. 

23   N.   E.   311,  6  L.  R.  A.  342.     See  3Ba  White  v.  Tyndall.  13  App.  Cas. 

Leake,     Contracts,     (3d    Ed.)     578;  263;  Hammon.  Contracts,  769,  n.  185; 

Clark,     Contracts,     677;     Hammon,  piatt,  Covenants,  117. 

Contracts,  923.  ssb  white  v.  Tyndall,  13  App.  Cas. 

34  See  cases  referred  to  in  9  Cyclo-  263. 

pedia  Law  &  Proc.  p.  646.  snc  Levy  v.  Sale,  37  Law  T.  (N.  S.) 

36  See    Piatt,    Covenants,    lib    et  709. 
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joint  as  to  the  repair  as  well  as  to  the  rent.^^'i  So  it  has  been  held 
that  where  the  lessee  and  his  sureties  covenant  to  pay  the  rent, 
the  sureties  cannot  be  sued  alone.^^'^  On  the  other  hand,  if  the 
language  used  purports  to  bind  the  covenantors  "severally,"  the 
liability  is  several  only,  while  if  it  purports  to  bind  them  jointly 
and  severally,  or  to  bind  them  and  each  of  them,  the  liability  is 
both  joint  and  several.^^^ 

The  question  whether  two  or  more  covenantees  are  jointly  or 
severally  entitled  to  sue  for  nonperformance  is  ordinarily  to  be 
determined  by  the  consideration  whether  the  interest  of  the  par- 
ties is  joint  or  several,  provided  such  construction  is  not  incon- 
sistent with  the  language  used.^^°  Accordingly,  if  tenants  in  com- 
mon join  in  making  a  lease,  reserving  an  entire  rent,  they  must 
join  in  suing  on  the  covenant  for  rent,  while  if  they  lease  their  re- 
spective shares  with  separate  reservations  of  rent,  they  must  sue 
separately .2^''  Upon  a  covenant  to  repair  or  to  make  improve- 
ments, the  lessors  who  joined  in  the  lease  must,  it  seems,  sue 
jointly,  since  the  covenant  is  such  as  to  give  the  covenantees  a 
joint  interest  in  the  performance.^^*  The  interest  of  the  cove- 
nantees is  joint,  it  is  said,  if  a  breach  as  to  one  is  necessarily  a 
breach  as  to  all,  and  several,  if  a  breach  as  to  one  is  not  necessarily 
a  breach  as  to  all.^^^ 

§  53.     Execution  of  instrument  containing  covenant. 

a.  Execution  by  lessor.  A  paper  purporting  to  be  an  instru- 
ment of  lease,  which  the  proposed  lessor  fails  to  sign,  is,  even 
apart  from  any  statutory  requirement  of  a  signed  writing  for  the 

35d  Copland  v.  Laporte,  3  Adol.  &E.  Aid.  850;   Wilkinson  v.  Hall,  1  Bing. 

517.  N.  C.  717;    Lahy  v.  Holland,   8   Gill 

35eCity  of  Philadelphia  v.  Reeves,  (Md.)    445,    50    Am.    Dec.    705.     But 

48  Pa.  472.     That  they  may  be  sued  in  Catlin  v.  Barnard,  1  Aiken   (Vt.) 

jointly  with  the  lessee,  see  Elkin  v.  9,    it  was    held    that   words   of   sev- 

Moore,  45  Ky.  (6  B.  Mon.)  462.  eralty,  as  well  as  separate  interests 

35f  Mathewson's   Case,    5   Coke,    22  in  the  rent,  were  necessary  to  give 

b;   Robinson  v.  Walker,  7  Mod.  154,  a  several  right  of  action. 

1  Salk.  393;    Northumberland  v.  Er-  ssi  Foley  v.   Addenbrooke,  4  Q.  B. 

rington,  5  Term  R.  522.  197;  Thompson  v.  Hakewill,  19  C.  B. 

35g  Leake,  Contracts  (3d  Ed.)  380;  (N.  S.)  713;  Calvert  v.  Bradley,  57 
Hammon,  Contracts,  770;  Sorsbie  v.  U.  S.  (16  How.)  580.  See  Brad- 
Park,  12  Mees.  &  W.  146.  burne  v.  Botfield,  14  Mees.  &  W.  573. 

35h  Powis    v.     Smith,    5    Barn.     &  ssj  Dicey,  Parties,  114. 
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purpose,  a  legal  nullity,  for  the  purpose  either  of  transferring  an 
estate  or  creating  a  contractual  obligation  on  the  lessor,  it  being 
available  only  as  an  admission  or  to  refresh  the  recollection  of  a 
witness  as  to  the  terms  of  an  oral  letting.^"  It  may  happen,  how- 
ever, that  in  such  a  paper  are  included  stipulations  to  be  performed 
by  the  lessee,  and  that,  though  not  executed  by  the  lessor,  it  is  exe- 
cuted by  the  lessee,  and  the  question  then  arises  whether  the  lessee 
is  in  such  case  liable  upon  his  stipulations.  It  has  in  England  been 
decided  that  while  ordinarily  a  covenantee,  who  is  a  party  to 
what  purports  to  be  an  indenture,  may  sue  the  covenantor  who 
executed  it,  though  he  himself  did  not  execute,  a  different  rule 
applies  in  the  case  of  indenture  of  lease,  and  that  the  covenants 
therein  which  depend  on  the  interest  created  by  the  lease  and  are 
made  because  it  is  intended  to  give  the  covenantor  that  interest, 
such  as  those  to  pay  rent  or  repair,  are  not  obligatory  if  the  lessor 
does  not  execute,  not  because  the  lessor  is  not  a  party,  but  because 
that  interest  has  not  been  created  to  which  such  covenants  are  an- 
nexed, and  during  which  only  they  operate^?  "The  foundation 
of  the  covenant  failing,  the  covenant  fails  also.  Unless  there  be 
a  term,  a  covenant  to  repair  during  it  is  void."38  But  this  princi- 
ple was  not  applied  where  there  was  a  demise  purporting  to  be 
by  tenant  for  life  and  remainderman,  "according  to  their  respec- 
tive estates  and  interests,"  and  the  tenant  for  life  alone  executed, 
it  being  held  that  the  lessee,  having  entered  into  possession,  was 
liable  on  his  covenant  to  repair.^^ 

The  view  asserted  in  England,  as  above  stated,  that  the  lessee 
is  not  liable  on  certain  classes  of  covenants  if  the  lessor  fails  to 
execute,  has  been  applied  in  this  country  as  regards  the  covenant 
for  rent,^^  as  well  as  a  covenant  to  improve.^^     Occasionally  the 

36  See  ante,  §  26.  lock,  6  Pa.   Super.   Ct.  573,  but  the 

37  Soprani  v.  Skurro.  Yel.  19;  Pit-  ground  of  distinction  is  expressed 
man  v.  Woodbury,  3  Exch.  4;  Swat-  with  considerable  obscurity.  In 
man  v.  Ambler,  8  Exch.  72.  Duffee  v.  Mansfield,  141  Pa.  507,  21 

38  Pitman  v.  Woodbury,  3  Exch.  4.  Atl.  675,  the  omission  of  the  lessor  to 
30  How  V.  Greek,  3  Hurl.  &  C.  391.  sign  the  lease  was  held  not  to  re- 
40  Chesebrough  v.  Pingree,  72  Mich,    lieve  one  who  had  under  taken  to  be 

438,  40  N.  W.  747.  1  L..  R.  A.  529;  responsible   for   the   performance  ot 

Nickolls  V.  Barnes,   32  Neb.  195,  49  the  lessee's  covenants,  the  court  say- 

N.  W.  342;  Jennings  v.  McComb.  112  ing:     "We  need  not  discuss  the  legal 

Pa.  518,  4  Atl.  812.     The  latter  case  effect  of  the  omission  of  the  lessor 

is  distinguished   in   Schultz  v.  Bur-  to  sign  the  paper.     It  has  no  bear- 
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lessor's  failure  to  execute  has  been  regarded  as  not  affecting  the 
lessee's  liability  on  his  covenants,  the  latter  having  taken  posses- 
sion.^2  II  would  seem  that  if  the  lessee  does  take  possession  in 
such  a  case,  he  would  become  a  tenant  at  will  or  periodic  tenant,^^ 
and  as  such  might  be  liable  upon  the  stipulations  contained  in 
the  instrument  of  lease  so  far  as  they  may  be  applicable  to  that 
character  of  tenancy.'*^  And  he  would  be  liable  for  use  and  occu- 
pation prima  facie  at  the  rent  named  in  the  lease>^ 

b.  Execution  by  lessee.  It  has  been  asserted  in  a  number  of 
books  of  high  authority  that,  by  accepting  the  benefit  of  a  convey- 
ance which  was  executed  under  seal  by  the  grantor,  one  becomes 
bound  by  the  covenants  therein  contained  to  the  same  extent  as 
if  he  had  actually  signed  and  sealed  it,*^  and  this  doctrine  has 
been  adopted  in  a  few  states.'*'^  It  has,  however,  been  vigorously 
questioned,  and  the  old  cases  cited  in  its  support  shown  to  be  in- 
sufficient for  the  purpose,'*^  and  there  are  occasional  decisions  in 
this  country  to  the  effect  that  one  merely  accepting  a  lease  or 
other  conveyance  under  the  seal  of  the  grantor  does  not  become 
liable  on  the  stipulations  contained  therein  as  if  he  had  signed 
and  sealed  it.*^    It  is  difficult,  apart  from  authority,  to  see  why  the 

ing  upon  the  case."    As  remarked  in   ment,  while  the  lessee  sealed  it,  does 

Kaier  v.  Leahy,  15  Pa.  Co.  Ct.  R.  243,    not  involve  such  lack  of  "mutually" 

"if  such   lease   is  sufficient  to  bind    as  to  relieve  the  lessee  from  liability 

the  surety,   it  should  seem  to  need    on  his  covenants. 

no  argument  to  show  that  its  provi-        43  See  ante,  §  25  g  (1). 

sions  would  bind  a  tenant  who  has        **  See  ante,  §   25  g    (2). 

enjoyed    the    term    it    creates."     In       45  See  Nickolls  v.  Barnes,  32  Neb. 

view  of  this  later  case  it  might,  it    195,  49  N.  W.  342;   Jennings  v.  Mc- 

seems,   be   questioned    whether    Jen-    Comb,  112  Pa.   518,  4  Atl.  812. 

nings  V.  Mc-Comb,  supra,  is  still  law        46  Sheppard's      Touchstone,      177 ; 

in  that  state.  Com.  Dig.,  Covenant,  A  1;    Butler's 

41  Sigmund   v.    Newspaper   Co.,   82    note  to   Co.   Litt.    230   b.     See,  also, 
III.  App.  178.  Burnett  v.  Lynch,  5  Barn.  &  C.  596. 

42Codman  v.  Hall,  91  Mass.  (9  47  Midland  R.  Co.  v.  Fisher,  125 
Allen)  335  (dictum) ;  Evans  v.  Conk-  Ind.  19,  24  N.  E.  756,  1  Am.  St.  Rep. 
lin,  71  Hun,  536,  24  N.  Y.  Supp.  189;  Finley  v.  Simpson,  22  N.  J.  Law 
1081;  Browning  v.  Walbrun,  45  Mo.  (2  Zab.)  311,  53  Am.  Dec.  252;  At- 
477;  Oliver  v.  Alabama  Gold  Life  lantic  Dock  Co.  v.  Leavitt,  54  N.  Y. 
Ins.  Co.,  82  Ala.  417,  2  So.  445;  Bow-  35,  13  Am.  Rep.  556;  Bowen  v.  Beck, 
man  v.  Powell,  127  111.  App.  114.  94  N.  Y.  86,  46  Am.  Rep.  124. 
In  Rice  v.  Brown,  81  Me.  56,  16  Atl.  48  See  Piatt,  Covenants,  10-15;  2 
334,  it  is  decided  that  the  fact  that  Piatt,  Leases,  6. 
the  lessor  merely  signed  the  instru-        49  Hinsdale  v.  Humphrey,  15  Conn. 
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sealing  of  an  instrnment  by  A  should  give  it  the  efl'eet  of  an  in- 
strument scaled  by  B.  It  has  never  been  su^'j^'ested  that  the  sign- 
ing of  an  instrument  by  A  would  give  it  the  effect  of  an  instru- 
ment signed  by  B,  and  the  distinction  in  principle  between  the 
two  cases  is  not  plainly  ajjparent. 

However  questionable  may  be  the  view  that  one  accepting  the 
benefit  of  a  lease  under  the  seal  of  the  lessor  alone  becomes  lia- 
ble on  stipulations  in  the  instrument  as  if  it  were  under  his  seal, 
that  is,  in  covenant,  it  seems  clear  that  he  thereby  subjects  himself 
to  a  liability  in  assumpsit,^*^  provided  at  least  this  is  not  precluded 
by  any  statutory  requirement  of  a  signed  writing.  That  a  lessee 
merely  accepting  a  lease  becomes  liable  upon  a  stipulation  for  the 
payment  of  rent  has  been  several  times  decided,^^  and  the  same 
view  has  been  occasionall}'  asserted  in  connection  with  other  stipu- 
lations.^" The  acceptance  of  the  lease  which,  by  indicating  the 
lessee's  assent  to  the  stipulations  therein  on  his  part  to  be  per- 
formed, makes  them  binding  on  him,  is  ordinarily  sliown  by  the 
taking  of  possession  of  the  premises  by  the  lessee,^^  but  it  can  bo 


431;  Martin  v.  Drinan,  128  Mass. 
515;  Newell  v.  Hill,  43  Mass.  (2 
Mete.)  180;  Burkhardt  v.  Yates,  IGl 
Mass.  591,  37  N.  E.  759  (dictum); 
Maule  V.  Weaver,  7  Pa.  329;  Stab- 
ler V.  Cowman,  7  Gill.  &  J.  (Md.J 
284;  Western  Maryland  R.  Co.  v. 
Orendorff,  37  Md.  335;  First  Congre- 
gational Meeting-House  Soc.  v.  Town 
of  Rochester,  66  Vt.  501,  29  Atl.  810; 
Trustees  of  Hocking  County  v.  Spen- 
cer, 7  Ohio  (pt.  2)   149. 

60  See  Georgia  Southern  R.  Co.  v. 
Reeves,  64  Ga.  492:  Newell  v.  Hill,  43 
Mass.  (2  Mete.)  180;  Maine  v.  Cum- 
ston,  98  Mass.  317;  Maynard  v. 
Moore,  76  N.  C.  158;  Burbank  v. 
PilJsbury,  48  N.  H.  475.  97  Am.  Dec. 
633;  Hagerty  v.  Lee,  54  N.  J.  Law, 
580.  25  Atl.  319,  20  L.  R.  A.  631;  Nat- 
ural Gas  Co.  V.  Philadelphia  Co.,  158 
Pa.  317,  27  Atl.  951;  First  Congre- 
gational Meeting  House  Soc.  v.  Town 
of  Roche<=!ter,  66  Vt.  501,  29  Atl.  810; 
Hickey  v.   Lake    Shore   &   IM.   S.   R. 


Co.,  51  Ohio  St.  40,  36  N.  E.  672,  23 
L.  R.  A.  396,  46  Am.  St.  Rep.  545. 

51  Trapnall  v.  Merrick,  21  Ark. 
503;  McFarlane  v.  Williams,  107  III. 
33;  Doxey's  Estate  v.  Service,  30 
Ind.  App.  174,  65  N.  E.  757;  Ebr- 
mantraut  v.  Robinson,  52  Minn.  333, 
54  N.  W.  188;  Kabley  v.  Worcester 
Gaslight  Co.,  102  Mass.  392;  Filton 
v.  Hamilton  City,  6  Nev.  196;  Provi- 
dence Christian  Union  v.  Eliott,  13 
R.  L  74;  Weaver  v.  Southern  Oregon 
Co.,  31  Or.  14.  48  Pac.  167.  See  Hins- 
dale V.  Humphrey,  15  Conn.  431. 

52  Henderson  v.  Virden  Coal  Co., 
78  111.  App.  437;  West  Virginia  C.  & 
P.  R.  Co.  V.  Mclntire,  44  W.  Va.  210, 
28  S.  E.  696;  First  Congregational 
Meeting-House  Soc.  v.  Town  ot 
Rochester,  66  Vt.  501,  29  Atl.  810. 

53  See  Bonaparte  v.  Thayer,  95  Md. 
548,  52  Atl.  496:  Burkhardt  v.  Yates, 
161  Mass.  591,  37  N.  E.  759;  Carroll 
v.  St.  John's  Catholic  Total  Abstin- 
ence &  Mut.   Relief  Soc,  125  Mass. 
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shown  in  other  ways,  either  by  express  language  or  by  acts.^^ 

It  has  been  decided  that  if  a  lease  is  signed  by  one  only  of  the 
two  lessees,  and  the  other's  acceptance  thereof  is  in  no  way  indi- 
cated, the  lessees  cannot  sue  on  a  covenant  for  quiet  enjoyment 
contained  in  the  instrument.^^  Presumably  this  means  that  the 
covenant,  until  accepted,  constitutes  an  offer  merely,  and  conse- 
quently gives  no  right  of  action  as  for  a  breach  by  reason  of  mat- 
ters occurring  before  the  acceptance. 

The  question  might  be  raised,  in  the  ease  of  a  lease  for  over  a 
year,  whether  a  stipulation  binding  the  lessee  to  do  something 
at  any  time  during  the  term,  as  for  instance,  to  make  repairs,  is 
not  an  agreement  not  to  be  performed  within  a  year,  within  the 
fourth  section  of  the  statute  of  frauds,  so  as  not  to  bind  the  lessee 
if  not  evidenced  by  writing  signed  by  him.  This  provision  of  the 
statute  would  seem  to  be  particularly  applicable  if  the  covenant 
is  to  do  something  at  the  end  of  such  a  term  of  over  a  year,  as  to 
return  the  premises  in  good  condition.^^  It  is  possible,  however, 
that  the  fact  that  the  lessor  has  executed  the  lease  might  be  re- 
garded as  bringing  the  case  within  the  English  doctrine,  which, 
through  the  subject  of  severe  and  well  considered  criticism,^'''  has 

565;  Goldberg  V.  Wood,  45  Misc.  327,    contract  by  the  lessor  not  to  sell  in 
9'0  N.   Y.   Supp.  427.  competition   with    the   lessee   during 

54  In  Adams  v.  Doelger,  15  Misc.  the  term  of  one  year  created  by 
140,  36  N.  Y.  Supp.  801,  it  was  held  the  parol  leasing  was  invalid  within 
that  an  acceptance  was  not  shown  the  section  of  the  statute  referred  to. 
even  by  the  giving  of  a  check  for  one  and  furthermore  that  its  invalidity 
month's  rent,  the  intention  being  invalidated  the  "entire  lease."  It 
that  the  lessee  should  sign  in  order  does  not  seem  that  a  conveyance 
to  be  bound.  should  be  regarded  as  invalid  merely 

55  Castro  V.  Gaffey,  96  Cal.  421,  31  because  a  contract  made  by  the 
Pac.  363.  lessor  at  the  time  of  the  conveyance 

56  In  Brown  v.  Throop,  59  Conn.  596,  is  invalid  or  unenforcible.  The 
22  Atl.  436,  13  L.  R.  A.  646,  it  was  court  fails  to  recognize  that  the 
held  that  a  promise  made  by  the  lease  is  primarily  a  conveyance, 
lessee  prior  to  the  commencement  In  Hall  v.  Solomon,  61  Conn.  476, 
of  the  one  year  term  to  refill  the  23  Atl.  876,  29  Am.  St.  Rep.  218,  it 
ice  house  and  leave  it  full  at  the  end  was  held  that  a  contract  not  to  en- 
of  the  year  was  not  within  the  stat-  gage  in  a  competing  business  was 
utory  provision,  since  the  season  for  not  within  the  statute,  although 
filling  ice  houses  would  fall  within  made  in  connection  with  a  convey- 
the   year.  ance  in    fee,    the  theory  being   that 

In  Higgins  v.  Gager,  65  Ark.  604,  It  might  be  performed  within  a  year. 
47   S.   W.    848,    it  was  held   that  a       67  See    1    Smith's    Leading    Cases 
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been  adopted  in  many  states,  that  the  performance  of  a  contract 
witliin  a  year  by  one  party  thereto  is  suflicient  to  take  it  out  of 
this  provision  of  the  statute,  although  performance  by  the  other 
is  not  to  take  place  till  after  a  year;  though,  on  the  other  hand,  it 
may  well  be  doubted  whether  the  doing  of  an  act  at  the  time  ot 
the  contract,  in  this  case,  the  making  of  the  lease,  is  performance 
within  the  year  by  the  lessor,  so  as  to  validate  the  contract  made 
by  the  other  party,  in  this  case  the  lessee.  In  England  it  has  been 
held  that  if  the  lease  is  for  a  short  term,  and  is  consequently  valid, 
though  not  in  writing,  by  force  of  the  second  section  of  the  stat- 
ute, any  oral  stipulations  made  in  connection  therewith  must  be 
regarded  as  valid  without  reference  to  the  fourth  section.^'*  This 
view  has  obviously  no  bearing  upon  the  case  of  a  lease  not  within 
the  second  section,  and  as  the  first  section  involves  no  requirement 
of  signature  by  the  lessee,  the  applicability  of  the  second  section, 
even  in  the  case  of  a  short  time  lease,  to  relieve  the  lessee  from  the 
obligations  of  the  fourth  section,  might,  it  is  conceived,  apart  from 
the  above  decision,  be  open  to  question.  Any  statements  to  the 
effect  that  a  liability  on  the  part  of  the  lessee  arising  by  reason 
of  the  acceptance  of  a  lease  is  not  within  the  statute  of  frauds 
because  it  is  "implied  by  law''^*  are,  it  is  submitted,  erroneous. 
The  liability  is,  it  is  conceived,  on  an  express  contract  to  the  same 
extent  as  if  the  lessee  had  orally  agreed  to  perform  the  stipula- 
tions enumerated  in  the  lease,  and  the  nature  of  the  contract  is 
not  changed  by  the  fact  that  his  assent  to  the  stipulations  is  shown 
by  his  act  in  accepting  the  lease  and  not  by  words.^s*  The  view 
that  a  stipulation  on  the  part  of  the  lessee,  performance  of  which 
within  a  year  is  not  contemplated,  is  within  this  clause  of  the 
statute,  would  not  interfere  with  the  recovery  of  rent,  since  the 
stipulation  for  its  payment  may  be  construed  as  a  reservation,5» 
rendering  the  lessee  liable  therefor  by  reason  of  privity  of  estate 
as  distinct  from  privity  of  contract. 

The  peculiar  statutory  provision  which  exists  in  some  states, 

(8th  Am.  Ed.)  614,  624,  notes  to  319;  Burkhardt  v.  Yates,  161  Mass. 
Peter  v.  Compton;  Browne,  Stat,  of  591.  37  N.  E.  759;  Providence  Chris- 
Frauds,    §   166.  tian  Union   v.   Eliott,   13  R.  I.  74. 

57a  Bolton  V.  Tomlin,  5  Adol.  &  E.  «««  See    Keener,    Quasi    Contracts, 

856,  followed   in  Clarke  v.  Serricks,  4;  Pollock,  Contracts  (7th  Ed.)  12. 

2  U.  C.  Q.  B.  535.  ^®  See  post,  §  170,  at  note  100. 

68  See  Maine  v.  Cumston,  98  Mass. 
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that  no  action  shall  be  brought  on  a  lease  not  signed  by  the  party 
to  be  charged,^"  might,  it  seems,  have  the  effect  of  preventing  re- 
covery on  any  stipulations  on  the  part  of  the  lessee  if  he  has  failed 
to  sign  the  instrument,^i  though,  on  the  other  hand,  it  might  be 
considered  that  the  word  "lease"  in  such  a  statute  was  intended 
to  apply  only  to  the  conveyance  by  way  of  lease,  and  not  to  the 
contractual  stipulations  of  the  parties.^^  In  one  state  it  appears 
to  have  been  decided  that  one  who  has  leased  property  orally  can- 
not sue  on  the  lessee 's  oral  agreement  to  pay  rent,  for  the  reason 
that  the  case  is  within  the  provision  of  the  statute  of  frauds  re- 
quiring a  contract  for  the  sale  of  lands,  tenements  or  heredita- 
ments to  be  in  writing.'^^ 

c.  Execution  in  duplicate.  There  is  in  effect  an  instrument 
of  lease  signed  by  both  the  lessor  and  the  lessee,  if  it  is  prepared 
in  duplicate,  and  one  duplicate  is  signed  and  delivered  by  the 
lessor  and  the  other  by  the  lessee.^* 

§  54.    Invalidity  of  lease. 

Reference  has  been  previously  made^^  to  decisions  that  a  cove- 
nant by  the  lessee  is  not  valid  if  the  instrument  of  lease  is  not 

60  See  ante,  §  25  b,  note  349.  at     notes      354-358).     The      opinion 

61  In  Wade  v.  City  of  New  Bern,  makes  the  briefest  possible  refer- 
77  N.  C.  460,  it  was  decided  that  a    ence  to  the  point. 

lessee  was  not  liable  under  stipula-       C4  Fields  v.  Brov,'n,  188  111.  Ill,  58 

tions  in  an  instrument  of  lease  not  N.    E.   977;    Campau  v.  Lafferty,   43 

signed  by  him,  in  view  of  the  stat-  Mich.   429,   5    N.   W.    648;    Welsh   v. 

ute    making    void    leases    and    con-  Ferd.  Heim  Brew.  Co.,  47  Mo.  App. 

tracts  for  leasing  lands  "unless  put  608;   Nicoll  v.  Burke,  78  N.  Y.  580; 

in  writing  and  signed  by  the  party  Duncklee  v.  Webber,  151  Mass.  408, 

to     be     charged     therewith."       The  24  N.  E.  1082;  Hughes  v.  Clark,  10  C. 

character    of    the    stipulation    with  B.   905;    Houghton  v.  Koenig,  18  C. 

which  the  lessee  had  failed  to  com-  B.  235;   2  Blackst.  Comm.  296.     This 

ply  does  not  appear  from  the  report,  is    the    usual    method    of    executing 

the  action  being  merely  said  to   be  leases     in     England.     See     Fawcett, 

one  for  "breach  of  contract."  Landl.    &    Ten.     (3d    Ed.)     180.     If 

62  See  ante,  §  49.  the  copy   which  was  signed  by   the 

63  Mathews  v.  Carlton,  189  Mass.  lessor  was  not  delivered,  its  ex 
285,  75  N.  E.  637.  As  before  stated,  istence  being  unknown  to  the  lessee, 
it  would  seem  that  this  section  of  there  is  no  valid  lease.  Chese- 
the  statute  is  properly  applicable  to  brough  v.  Pingree,  72  Mich.  438,  40 
an    executory    contract    for    a    lease  N.  W.  747,  1  L.  R.  A.  529. 

rather  than  to  a  lease  (ante,  §  25  b,       es  See  ante,  §  53  a. 
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executed  by  the  lessor,  for  the  reason  that  the  covenant  is,  as  it 
were,  conditioned  on  the  passing  of  the  interest  with  reference 
to  which  it  is  made.  So  it  has  been  decided  that  if  a  conveyance 
by  way  of  lease  is  void,  as  made  for  an  illegal  purpose,  a  covenant 
by  the  lessee  to  pay  rent  is  void.^*^  There  are,  moreover,  occasional 
decisions  apparently  to  the  effect  that  a  covenant  for  rent  is  not 
binding  on  the  lessee  until  the  lessor  has  delivered  the  lease,  and 
the  lessee  has  accepted  it,  although  the  instrument  has  been  exe- 
cuted by  the  lessee.^^  And  in  one  state  it  was  decided  that,  if  the 
instrument  was  not  recorded,  there  could  be  no  recovery  on  the 
covenant  for  rent,  but  assumpsit  alone  would  lie.^*  On  the  other 
hand,  the  fact  that,  in  the  case  of  a  lease  by  a  husband  and  wife, 
the  latter  failed  to  acknowledge  the  lease  under  the  statute  so  as 
to  make  it  binding  on  her  after  the  husband's  death,  was  regarded 
as  no  defense  to  an  action  on  the  covenant  for  rent.^^ 


§  55.    Effect  of  death. 

a.  Of  covenantor.  In  accorda.nce  with  the  general  rule  that 
the  executor  or  administrator  is,  to  the  extent  of  the  assets  of  the 
estate,  liable  upon  contracts  entered  into  by  his  testator  or  intes- 
tate,'^" the  executor  or  administrator  of  a  lessee  is  liable  upon  the 
covenants  entered  into  by  the  lessee  with  the  lessor  to  the  extent 
of  the  assets.'^i    lie  may,  moreover,  in  the  case  of  covenants  run- 

66  jevons  V.  Harridge.  1  Sid.  308,  1   Daly  (N.  Y.)  226;   Kelsey  v.  Tourte- 
Saund.  6;    May  v.  Trye,  Freem.  447.    lotte,  59  Pa.  184.     In  neither  of  these 

In  Knipe  v.  Palmer,  2  Wills.  130,  it  cases  is  there  a  clear  statement   of 

was  apparently  decided  to  be  a  good  the  grounds  of  the  decision, 

defense  to  an  action  on  a  covenant  es  Anderson  v.  Critcher,  11  Cill  & 

by  the  lessee  that  the  lessor  plain-  J.    (Md.)    450,  37  Am.  Dec.  72.     See 

tiff  was  the  committee  of  a  lunatic,  ante,    §   32. 

without   authority   to    lease,    and    a  eo  Toler  v.  Slater.  L.  R.  3  Q.  B.  42. 

plea  of  nil  Twlntit  in  tenementis  was  702  Williams,  Executors  (9th  Ed.) 

sustained.    It  does  not  seem,  accord-  1593;     Woerner,     Administration,     § 

ing  to  the  authorities  generally,  that  328. 

such  lack  of  title  in  the  lessor  should  71  Brett  v.    Cumberland,   Cro.   Jac. 

have  constituted  a  sufficient  defpnse,  521;   Hellier  v.  Casbard,  1  Sid.  266; 

the    lessee    having    entered    and    re-  Anonymous,   3   Dyer,   324   a,   pi.   34; 

tained    possession    under   the   lease.  Buckley  v.  Pirk,  1   Salk.   316;    Wil- 

See  post,  §  78  a,  note  179.  son  v.  Wigg,  10  East,  313;  WoUaston 

67  Stetson  V.  Briggs,  114   Cal.  511,  v.  Hakewill.  3  Man.  &  G.  297;  Green- 
46  Pac.  603;    Witthaus  v.  Starin,  12  leaf  v.   Allen,  127   Mass.  248;   Alsup 
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ning  with  the  land,  be  subjected  to  liability  as  regards  his  own 
property,  but  that  possible  liability  will  be  considered  in  another 
place. "2  The  executor  or  administrator  of  the  deceased  lessor  is 
also  liable  upon  the  covenants  entered  into  by  the  latter  to  the 
extent  of  the  assets  received  by  him,"^  and  may,  in  case  the  re- 
version passes  to  him,  be  further  liable  on  such  covenants  as  run 
with  the  land  J* 

The  rule  that  the  liability  survives  to  the  executor  or  adminis- 
trator is  on  principle  applicable  in  the  case  of  a  covenant  made  by 
a  grantee  in  fee  to  the  same  extent  as  in  other  cases,  and  it  has 
accordingly  been  decided  that  he  is  so  liable  under  a  covenant  for 
rent  contained  in  a  conveyance  in  fee,  a  "perpetual  lease"  as  it  is 
sometimes  calledJ^  In  Pennsylvania,  however,  it  has  been  decided 
that  the  executor  or  administrator  is  not  in  such  case  bound  to 
perform  the  covenant,  on  the  ground  that  this  would  prevent  any 
distribution  of  the  decedent's  estate,  and,  as  all  the  lands  of  the 
decedent  are  assets  for  the  payment  of  debts,  would  constructively 

T.    Banks,   68   Miss.    664,    9    So.    895,  that  the  liability  of  an   executor  is 

13  L.  R.  A.  598,  24  Am.  St.  Rep.  294;  apart    from    any    question  of   inten- 

Knotts  V.  McGregor,  47  W.  Va.  566,  tion,  he   being  liable   because  he  is 

35  S.  E.  899.  the    personal    representative    of    the 

72  See  post,  §  158  a   (2)    (h).  testator.     "In  every  case,  where  the 

73  2  Piatt,  Leases,  359;  Fitzherb-  testator  is  bound  by  a  covenant,  the 
ert's  Natura  Brevium,  145  (e),  note  executor  shall  be  bound  by  it,  if  it 
(a);  Macartney  v.  Blundell,  2  Ridg.  be  not  determined  by  the  death  of 
P.  C.  113;  Chamberlain  v.  Dunlop,  the  testator."  2  Williams,  Execu- 
126  N.  Y.  45,  26  N.  E.  966,  22  Am.  St.  tors  (9th  Ed.)  1629,  citing  Bro.  Cov- 
Rep.  807.  enant,   pi.   12;    Cora.  Dig.,  Covenant 

In   Kershaw  v.   Supplee,    1   Rawle  (C    1).     The    cases    stated    in    Wil- 

(Pa.)    131,    it    was    decided    that    a  liams'  work  on  page  1630.     (Thurse- 

covenant  by  a  lessor  with  the  lessee  ^^n  v.   Warthen,   2   Bulst.   158;    Ma- 

"for  himself  and  his  heirs"  to  keep  cartney   v.   Blundell,    2    Ridg.    P.   C. 

in    repair   a    dam    on    an    adjoining  US)    are    not    in    accord    with    the 

tract  owned  by  him  did  not  bind  the  Pennsylvania    case.     See,    also,    the 

lessor's  executor  to  repair  the  dam,  fliscussion    in    Chamberlain   v.    Dun- 

or  render  him  liable  to  an  action  for  ^OP-  126  N.  Y.   45,   26  N.  E.  966,   22 

nonrepair,  the  theory  being  that  the  ^^-  St.  Rep.   807. 

words  of  the  covenant,  and  also  the  ''^  See  post,  §  149  b. 

fact    that    the    land    containing   the  '^^  Scott  v.  Lunt's  Adm'r,  32  U.  S. 

dam  would  pass  to  the  heirs  and  not  (7  Pet.)  596;  Van  Rensselaer's  Ex'rs 

the  executor,  showed  an  intention  to  v.  Platner's  Ex'rs,  2  Johns.  Cas.  (N. 

bind  the  heirs  and  not  the  executor.  Y.)   17. 
In  reference  to  this  it  may  be  said 

L.  and  Ten.  23. 
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charge  the  rent  of  a  single  lot  upon  all  his  landsJ®  The  reason 
thus  stated  in  one  jurisdiction  for  relieving  the  estate  of  the  de- 
ceased lessee  from  liability  upon  a  perpetual  ground  rent  cove- 
nant might  as  well  be  asserted,  it  wouhl  seem,  in  the  case  of  a 
lease  for  a  limited  term,  especially  when  the  term  is  of  consider- 
able length.  In  the  ease,  for  instance,  of  a  term  for  ninoty-nine 
years,  or  even  for  a  much  shorter  period,  as  for  twenty  years,  the 
inconvenience  of  deferring  the  settlement  of  the  lessee's  estate 
until  the  removal  of  all  possible  lia])ility  on  account  of  the  breach 
of  his  covenants  is  perfectly  evident,  and  yet  the  executor  or  ad- 
ministrator cannot,  so  long  as  he  may  possibly  be  held  liable  on 
the  covenants  to  the  extent  of  the  assets,  be  safe  in  undertaking 
to  settle  the  estate  by  the  payment  of  legacies.  That  such  pay- 
ment is  no  defense  to  an  action  on  the  covenant  of  the  lease  has 
been  clearly  decided. "^^  The  difficulty  suggested  is  not  indeed 
peculiar  to  covenants  in  connection  with  leases,  but  may  exist  as 
well  in  the  case  of  any  contract  calling  for  performance  at  some 
distant  time  or  throughout  a  period  of  considerable  duration,  or 
under  which  liability  is  dependent  on  some  future  contingency. 
To  protect  the  executor  or  administrator  in  such  cases,  the  Eng- 
lish courts  of  equity  established  the  rule  that  he  would  not  bo 
compelled  to  distribute  the  estate  of  a  decedent  to  legatees  or 
next  of  kin  unless  indemnified  by  them  against  any  possible  future 
liability,  or  unless  a  sufficient  part  of  the  residuary  estate  was  im- 
pounded for  the  purpose  of  meeting  any  such  liability ."^  It  was 
also  settled  that  if  an  executor,  giving  the  court  all  the  informa- 
tion possessed  by  him,  acts  under  the  order  of  the  court  in  making 
distribution,  he  will  be  protected  from  liability."^  The  executor 
or  administrator  of  a  lessee  is  now  in  England  protected  by  a 
statute,^"  providing  in  effect  that  if  he  has  sold  the  leasehold  and 
has  assigned  the  lease  to  the  purchaser,  and  has  set  apart  a  fund 

78Quain's  Appeal,  22  Pa.  510;  Wil-       79  Dean     v.     Allen,     20     Beav.     1; 

liams'  Appeal,  47  Pa.  283.  Knatchbull  v.  Fearnhead,  3  Mylne  & 

77  See  Davis  v.  Blackwell,  9  Bins?.  C.   122;    Smith  v.  Smith.  1  Drew.  & 

5;  Pearson  v.  Archdoaken,  Ale.  &  N.  S.  3S4;    England  v.  Trede^^ar,   L.  R. 

23;    Curtis  v.  Hunt,  1  Car.  &  P.  180.  1    Eq.    344;     Bennett    v.    Lytton,    2 

7s  Simmons    v.     Bolland,     3     Mer.  Johns.  &  H.  15.5;   2  Williams,  Execu- 

547;  Vernon  v.  E^mont.  1  Bligh   (N  tors  (Oth  Ed.)  1204. 
R.)    554;    Cochrane  v.   Robinson,   11        «'>  22  &  23  Vict.  c.  35,  §  27  (Lord  St. 

Sim.   378;    Fletcher  v.   Stevenson,   3  Leonard's    Act). 
Hare,  360,  370. 
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sufficient  to  answer  any  future  claim  that  may  be  made  in  respect 
of  any  fixed  and  ascertained  sum  agreed  by  the  lessee  to  be  laid 
out  on  the  property,  he  may,  without  any  order  of  court,  distribute 
the  assets  without  making  any  provision  for  future  breaches  of 
covenant,  and  shall  not  be  subjected  to  any  liability  in  respect 
thereof.^^ 

In  this  country  there  are  in  a  number  of  states  statutory  provis- 
ions as  to  the  presentation  of  "contingent  claims"  against  the 
estate  of  a  decedent,  and  the  retention  by  the  personal  representa- 
tive of  sufficient  assets  to  meet  such  claims.  A  claim  based  on  a 
covenant  by  the  lessee  to  keep  in  repair  during  the  term,  or  to 
perform  other  acts  involving  expenditures  of  an  uncertain  amount, 
would  seem  to  be  contingent  within  such  a  statute,  and  a  covenant 
to  pay  rent  might  perhaps  be  so  regarded,  when  the  lessee  or  the 
lessee's  executor  has  assigned  the  leasehold,  the  liability  of  the 
lessee's  estate  being  in  such  case  contingent  upon  the  assignee's 
failure  to  perform  the  covenant.^2 

In  the  case  of  a  covenant  by  two  or  more  persons,  either  les- 
sors, or  lessees,  the  question  whether  upon  the  death  of  one  of 
them  his  representative  is  bound  thereby  is  determined,  in  the 
absence  of  statute,  by  the  consideration  whether  the  covenant  is 
joint  or  several  as  to  the  covenantors.^^  If  the  covenant  is  joint, 
the  estate  of  a  deceased  covenantor  is  not  liable,  but  the  burden 
rests  upon  the  survivor  or  survivors  alone.^*  In  a  number  of  juris- 
dictions, however,  it  is  provided  by  statute  that  the  estate  of  a  de- 
ceased joint  obligor  shall  be  liable.  If  the  covenant  is  several,^* 
or  joint  and  several,^^  as  regards  the  covenantors,  the  representa- 
tive of  any  one  of  them  succeeds  to  his  liability  in  case  of  his 
death,  and  this  is  the  case  even  though  the  covenant  is  by  lessees 
holding  as  joint  tenants,  and  the  entire  interest  in  the  leasehold 
is  vested  in  the  survivor.^^ 

A  covenant  "in  law"^^  by  the  lessor,  as  for  instance  the  cove- 
si  See  Dodson  v.  Sammell,  1  Drew.        sb  See  White   v.   Tyndall,   13   App. 
&  S.  575.  Cas.   263. 

82  See  2  Woerner,  Administration,  se  Enys  v.  Donnithorne,  2  Burrow, 
§  394.  1190;   Burns  v.  Bryan,  12  App.  Cas. 

83  See  ante,   §  52.  184. 

84  Leake,  Contracts  (3d  Ed.)  374;  st  See  cases  cited  in  last  preced- 
Hammon,   Contracts,    761;    White  v.    ing  note. 

Tyndall,   13  App.  Cas.  263.  ss  See  ante,  §  50. 
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nant  for  quiet  enjoyment  implied  from  words  of  deraise,^^  will 
not,  it  is  said,  extend  beyond  the  estate  in  respect  of  which  it  is 
made,  and  it  has  on  this  theory  been  decided  that  if  a  tenant  for 
life  makes  a  lease  and  dies,  his  executor  is  not  liable  on  the  cove- 
nant, although  the  lessee  is  evicted  by  the  remainderman.*" 

b.  Of  covenantee.  Uj)on  the  death  of  the  person  in  favor 
of  whom  the  covenant  is  made,  whether  the  lessor  or  the  lessee, 
the  right  of  action  on  account  of  any  breach  of  the  covenant  which 
occurred  in  the  lifetime  of  such  covenantee  passes  to  his  personal" 
representative.^^  For  any  breach  subsequent  to  the  death  of 
the  covenantee,  the  right  of  action  is  in  the  person  in  whom  the 
covenantee's  interest  in  the  land  is  vested  at  the  time  of  such 
breach,  that  is,  if  the  breacli  is  of  a  covenant  in  favor  of  the  lessee, 
his  executor  or  administrator  may  sue  on  account  of  any  breach 
committed  before  the  terra  has  passed  out  of  him  into  a  legatee  or 
purchaser,  and,  if  the  covenant  was  in  favor  of  the  lessor,  his  heir 
or  devisee,  or,  in  case  the  reversion  is  a  chattel  interest,  his  per- 
sonal representative,  is  the  person  entitled  to  sue  for  a  breach  as 
having  succeeded  to  the  reversionary  interest  of  the  decedent, 
provided  the  covenant  was  one  whieh  runs  with  the  land.''^  If 
not  such  a  covenant,  the  personal  representative  of  the  deceased 
covenantee  could  alone  sue  thereon. 

In  case  the  covenant  is  in  favor  of  two  or  more  persons,  whether 
lessors  or  lessees,  the  question  whether  the  personal  representa- 
tive of  a  deceased  covenantee  may  sue  thereon  is  ordinarily  de- 
pendent on  whether  the  covenant  is  joint  or  several.  If  it  is  joint 
as  regards  the  covenantees,  only  the  survivor  or  survivors  or  the 
personal  representative  of  the  last  survivor  can  sue.^^  On  the 
other  hand,  if  the  covenant  is  several,  the  personal  representa- 
tive of  any  deceased  covenantee  is  entitled  to  sue  in  respect  of  his 
separate  interest.^*    In  the  case  of  covenants  which  run  with  the 

89  See  post,  §  79  a.  Cromp.    M.    &    R.    588;     Ricketts    v. 

30  Swann  v.   Scarles,  Moore,  74.  3   Weaver,  12  Mees.  &  W.  718. 
Dver    257  a-    Bragg  v.  Wiseman.   1        ''  See  post,  §§  149  b  (2),  158  a  (2) 

Brownl.  &  G.  22;    Netherton   v.  Jes-    ^    '■  ,^  ^  ^^  ^ 

93  Williams.    Executors    (9th  Ed.) 
sop.  Holt,  412;   Adams  v.  Gibney,  6   „_„     ^^                r.     ^      *      ^ca      a 

1773;  Hammon.  Contracts,  764.     See 

Bing.  656;  Penfold  v.  Abbott,  32  Law  p^^^^,  ^    Ardenbrooke,  4  Q.   B.  197; 

J.  Q.  B.  67.  Bradburne  v.  Botfield,  14  Mees.  &  W. 

91  Lucy  V.  Levington,  2  Lev.  26,  1  ,r;,59. 

Vent.    175;     Raymond    v.    Fitch,    2  94  Williams,   Executors,  1774. 
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land,  neither  the  surviving  covenantee  nor  the  personal  represen- 
tative of  a  deceased  covenantee  may  properly,  it  seems,  sue  on 
account  of  a  breach  which  occurs  after  the  estate,  whether  rever- 
sionary or  leasehold,  which  was  originally  vested  in  the  cove- 
nantee, has  been  entirely  transferred  to  a  stranger  or  strangers, 
since  in  such  case  the  right  of  action  is  in  the  person  in  whom  the 
reversion  or  leasehold  may  at  the  time  be  vested,  the  case  being 
analogous  to  that  of  a  transfer  of  his  entire  interest  by  a  single 
lessor  or  lessee.^^  In  case  the  interest  in  the  land  of  one  of  two 
or  more  joint  covenantees  is  still  retained  by  him  at  the  time  of  the 
breach,  though  the  interests  of  the  others  have  been  transferred, 
presumably  the  survivors  of  the  original  covenantees  should  join 
with  the  transferee  in  a  suit  on  the  covenant.^^ 

§  56.    Covenants  with  agent. 

a.  Under  seal.  In  accordance  with  the  common  law  rule  that 
those  persons  only  can  sue  upon  a  sealed  instrument  who  are  par- 
ties thereto,  it  is  ordinarily  held  that  where  a  contract  under  seal 
is  made  with  an  agent  in  his  own  name,  the  principal  cannot  sue 
thereon.^''^  And  this  view  has  occasionally  been  asserted  with 
reference  to  the  right  of  the  principal  to  sue  on  covenants 
on  the  part  of  the  lessee,  contained  in  an  instrument  of  lease,  which 
is  made  and  executed  by  an  agent  as  lessor  without  naming  the 
principal,  or  with  only  incidental  reference  to  the  principal,  the 
principal  being,  in  such  cases,  precluded  from  suing  thereon.^^ 

b.  Not  under  seal.  In  the  case  of  stipulations  contained  in 
an  instrument  of  lease  not  under  seal,  the  undisclosed  principal 

95  See  post,  §  148.  not    "C.    D.    by    A.    B."    Mussey    v. 

96  See  Foley  v.  Addenhrooke,  4  Q.  Scott,  61  Mass.  (7  Cush.)  215,  54 
B.  197;  Thompson  v.  Hakewill,  19  C.    Am.  Dec.  719. 

B.    (N.   S.)    713.  In   Harms  v.   McCormick,  132   111. 

97  Clarke  &  Skyles,  Agency,  §§  463,  105,  22  N.  E.  511,  it  was  decided  that 
535;  Tiffany,  Agency,  pp.  243,  308.  if  one  joint  owner  of  land  made  a 

98  Loeb  V.  Barris,  50  N.  J.  Law,  lease  "for  himself  and  as  agent  of" 
S82.  13  Atl.  602;  Schaefer  v.  Henkel,  the  other  owners,  he  alone  signing 
75  N.  Y.  378;  McColgan  v.  Katz,  29  and  sealing  it  in  his  own  name,  he 
Misc.  136,  60  N.  Y.  Supp.  291.  But  could  sue  on  the  covenant  for  rent, 
the  principal's  right  to  sue  is  not  ex-  the  rule  above  referred  to  not  apply- 
cluded  merely  because  the  instru-  ing  because  the  agent  had  himsel' 
ment  is  signed  "A.  B,  for  C.  D."  and  an   interest    in   the   land. 
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of  the  person  with  whom  the  stipulations  were  made,  whether  the 
ostensible  lessor  or  lessee,  would,  it  seems  clear,  have  the  right 
to  enforce  such  stipulations,^"  in  accordance  with  the  rules  usually 
governinfx  as  to  the  rights  of  an  undisclosed  principal,^ "*^  though 
he  would  not  have  this  right,  presumably,  if  the  agent  represented 
himself  as  the  real  and  only  principal.^ "^^  The  right  of  the  un- 
disclosed principal  to  enforce  the  contract  made  with  his  agent 
does  not  exclude  the  right  of  the  agent  himself  to  sue  thereon.^^^ 
c.  V/ith  unauthorized  agent.  The  question  might  arise 
whether,  when  a  lease  is  made  in  behalf  of  one  person  by  another, 
acting  without  authority,  the  person  in  behalf  of  whom  it  pur- 
ports to  be  made  may  sue  on  the  covenants  which  may  be  entered 
into  by  the  lessee.  The  question  does  not  appear  to  have  been  the 
subject  of  adjudication,  but  applying  the  principles  ordinarily 
controlling  in  the  case  of  unauthorized  acts  in  behalf  of  another, 
it  seems  that  the  person  named  as  lessor  would  have  the  right  to 
accept  the  benefit  of  the  lessee's  covenants,  provided  at  least  the 
lessee  does  not  recede  therefrom  before  they  are  accepted  by  the 
intended  lessor.^^^  And,  presumably,  any  acts  sufficient  to  ratify 
the  lease,  regarded  as  a  conveyance,  would  be  considered  an  ac- 
ceptance of  the  lessor's  covenants.!"^  It  does  not  seem  that  the 
lessor  named  should  be  allowed  thus  to  accept  the  benefit  of  the 
lessee's  covenants  unless  the  lease  is  validly  ratified  by  him,  as, 
for  instance,  by  writing  in  case  a  prior  authority  to  the  agent  to 
make  the  lease  would  necessarily  have  taken  that  form. 

§  57.     Covenants  by  agent. 

a.     Under  seal.     In  accordance  with  the  common-law  rule  that 

09  In  Nicoll  V.  Burke,  78  N.  Y.  580,  i"o  Clark  &  Skyles,  Agency,  §§  526, 

it    was    decided    that    the    principal  528;   Tiffany,  Agency,  p.  303. 

could    enforce    the    contract    to    pay  101  Huffcutt,    Agency     (2d    Ed.)     § 

rent,   although    the   lease    purported  133 

to  be  made  by  "W.  &  E.,  agents,  as  ,^„  Hunter  v.  Adoue,  38  Tex.  Civ. 

landlords."  ^pp    543,   86   S.    W.   622.     See   Huff- 
In  Nolen  V.  Royston,  36  Ark.  561,  ^    ^              ,„^  t^^  s   „„„ 
,     ,    '   ^           ,  cut,  Agency   (2d  Ed.)   208. 

though  a  note  for  the  rent  was  pay- 

able    to    the    landlord's    agent,    the  '"' ^'^  ""«^"t.   Agency   (2d  Ed.) 

landlord  was  regarded  as  entitled  to  §  38  (5);  Tiffany.  Agency.  §  18   (b). 

enforce  a  lien   therefor  in  his  own  ^°*  See  ante,  §  34  c. 


s  57  COVENANTS    BY    AGEI^.  359 

one  not  a  party  to  a  sealed  instrument  cannot  ordinarily  be  held 
liable  thereunder,^ '^^  a  person  is  not  liable  on  the  covenants  in  a 
sealed  instrument  of  lease  merely  because  it  is  executed  by  his 
agent,  unless  it  appears  from  the  instrument  as  a  whole  that  the 
instrument  was  intended  to  bind  the  principal,  and  unless  this 
appears  the  agent  will  himself  ordinarily  be  liable  on  the  cove- 
nants.i*^^ 

b.  Not  under  seal.  In  the  case  of  stipulations  contained  in 
an  instrument  of  lease  not  under  seal,  the  undisclosed  principal 
is,  it  seems,  liable  thereon,  although  the  party  by  whom  the  liabil- 
ity is  asserted  supposed  that  he  was  contracting  with  the  ageni 
only,  acting  in  his  own  behalf.^"''' 

One  executing  a  lease  in  his  own  name,  or,  it  seems,  accepting 
a  lease  which  purports  to  bind  him  personally,  carnot  relieve  him- 
self from  liability  on  the  stipulations  thereof  by  showing  that  he 
was  acting  as  agent  for  another.i'^s-  ^^^ 

A  disclosed  principal  is  always  liable  upon  contracts  made  in 
his  behalf  which  are  within  the  scope  of  the  agent's  actual  or 
ostensible  authority,  and  this  rule  would  apply  as  against  a  lessor 
or  lessee  acting  through  an  agent. 

105  Hnffcut,  Agency  (2d  Ed.)  170,  discovered  none,  holding  that,  in  the 
237;   Tiffany,  Agency,  §  83.  absence    of    a    personal    promise    or 

106  Kiersted  v.  Orange  &  A.  R.  Co.,  covenant,  one  signing  a  contract, 
69  N.  Y.  345,  25  Am.  Rep.  199;  Soulo  ^^^  therein  represents  himself  to 
V.  Palmer,  49  N.  Y.  Supp.  475;  Len-  ^^  ^^^^  ^^^^^  ^^  ^  disclosed  and 
ney  v.  Finley,  118  Ga.  718,  45  S.  E.    ^^^^^  principal,  and   who  assumes 


to  contract  for  such  principal  only, 


593.     See     Northwestern     Distilling 

Co.  V.  Brant,  69  111.  658,  18  Am.  Rep.  .  , 

631;    Haley    v.    Boston    Belting   Co.,    has  been  held  personally  liable  upon 
140  Mass    73    2  N    E.  785.  ^^^  covenants  contained  in  such  con- 

In  Whitford  v.  Laidler,  94  N.  Y.  tract."  This  seems  to  assume  the 
145,  46  Am.  Rep.  131,  a  lease  was  question  at  issue,  whether  the  indi- 
made  to  certain  individuals,  naming  vidual  signers  did  appear  to  be  act- 
them  and  describing  them  as  officials  ing  in  a  merely  representative  ca- 
of    an    association    named,    and    to    pacity. 

their  successors  in  ofBce,  and  such  wt  Tiffany,  Agency,  p.  231;  Clark 
individuals,  "parties  of  the  second  &  Skyles,  Agency,  §  457  et  seq.  In 
part,"  covenanted  on  behalf  of  Woolsey  v.  Henke.  125  Wis.  134,  103 
"themselves  and  their  successors  in  N.  W.  267,  it  was  decided  that  the 
office"  to  pay  the  rent.  It  was  held  presence  of  a  seal  was  immaterial  in 
that  such  individuals  were  not  liable  this  regard,  if  not  being  necessary 
for  the  rent,  the  court  saying  that  to  the  validity  of  the  instrument, 
"no  case  has  been  cited,  and  we  have       ^o^,  loo  See  Stobie  v.  Dills,   62   111. 
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§  58.     Construction  oi  covenants. 

a.  Geueial  rules.  We  have  before  referred  to  certain  general 
rules  of  construction  which  are  applicable  to  instruments  of  leas»i 
as  well  as  to  other  written  instruments,  and  these  rules  ordinarily 
apply  to  the  covenants  in  the  instrument  of  lease  as  to  other  parts 
thereof.^*"  Every  covenant  is  to  be  expounded  with  regard  to  its 
context  and  such  exposition  must  be  upon  the  whole  instrument, 
exanteccdcniibus  ct  consequenlibus,  and  according  to  the  reasonable 
sense  and  construction  of  the  words.^^^  If  the  words  of  a  covenant 
are  of  doubtful  meaning,  they  will,  it  is  said,  be  construed  most 
strongly  against  the  covenantor.i^^  The  construction  which  has 
been  placed  upon  particular  covenants  in  connection  with  leases 
will  be  considered  in  different  parts  of  this  work  in  connection 
with  the  discussion  of  the  various  matters  which  may  have  been 
the  subject  of  such  covenants.^ ^^ 

b.  Aider  by  oral  evidence.  In  order  to  aid  in  the  construc- 
tion of  an  instrument  of  lease,  as  of  any  other  writing,  oral  evi- 
dence is  admissible,  provided  there  is  any  ambiguity  on  the  face 

432;   Seaver  v.  Coburn,  64  Mass.  (10  be    kept    on    the    farm,    the    lessor 

Cus'h.)   324.  agreed    to    provide    pasture    for    100 

no  See  ante,  §  36.  head     of    cattle    and     cleared    land 

111  Iggulden  V.  May,  7  East,  241,  enough  to  provide  feed  enough  for 
per  Ellenborough,  C.  J.  See  cases  that  number,  not  less  than  100  acres, 
cited  11  Cyclopedia  Law  &  Proc.  p.  the  lessor  was  not  bound  to  provide 
JQ5J  100    acres    in    addition    to    that    de- 

112  Bac.  Abr.,  Covenant  (F);  Love  scribed  in  the  lease.  It  may  per- 
V.  Pares,  13  East,  80.  See  Carpenter  haps  be  questioned  whether  there 
V.  Pocasset  Mfg.  Co.,  180  Mass.  131,  was  a  technical  lease  in  this  case 
61  N.  E.  816,  and  cases  cited  11  Cyc-  giving  the  lessee  exclusive  posses- 
lopedia  Law  &  Proc.  p.  1052.  sion. 

In  Butt  V.  Maier  &  Zobelein  Brew-  In  Hume  v.  Hendrickson,  79  N.  Y. 
ery,  6  Cal.  App.  581,  92  Pac.  652,  it  117,  it  was  decided  that  a  lessee  cov- 
is  said  that  the  lessor  is  always  to  enanting  to  pay  a  mortgage  on  the 
be  regarded  as  the  promisor  within  leasehold  was  liable  to  the  lessor 
a  statutory  provision  that  in  case  of  covenantee  immediately  upon  the 
uncertainty  the  construction  of  a  mortgage  becoming  due  and  remain- 
contract  is  to  be  against  the  prom-  ing  unpaid.  In  Ardesco  Oil  Co.  v. 
jgQj.  North  American  Oil  &  Min.  Co.,  66 
113  In  Malick  v.  Kellogg,  118  Wis.  Pa.  375,  it  was  decided  that  such  a 
405  95  N.  W.  372,  it  was  decided  covenant  by  the  lessee  to  pay  cer- 
tha't  where,  upon  leasing  a  farm  for  tain  overdue  claims  on  the  property 
dairy  purposes  at  a  rental  to  be  de-  was  broken  by  a  refusal  to  pay  at 
termined  by  the  number  of  cattle  to  once  or  within  a  reasonable  time. 
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of  the  instrument,  to  show  the  sense  in  which  the  language  was 
used.ii* 

§  59.    Discharge  of  liability. 

The  liability  of  a  lessor  or  lessee  under  a  contract  entered  into 
by  him  in  connection  with  the  lease,  for  the  purpose  of  defining 
the  rights  of  the  parties  with  reference  to  the  holding  thereunder, 
ordinarily  terminates,  as  regards  breaches  which  have  not  yet  oc- 
curred, upon  the  termination  of  the  tenancy.  In  other  words  such 
a  contract,  entered  into  in  view  of  the  creation  of  an  estate  in  the 
lessee,  is  prima  facie  intended  to  operate  only  so  long  as  an  estate 
remains  in  him.  Certain  classes  of  contractual  stipulation?: 
entered  into  by  the  lessor  or  lessee  in  connection  with  the  making 
of  the  demise  might,  no  doubt,  by  express  provision,  continue  after 
the  termination  of  the  tenancy,  and  that  one  may  thus  agree  to 
pay  "rent,"  so-called,  even  after  the  termination  of  the  tenancy 
by  forfeiture,  has  been  judicially  recognized.^^^  Some  stipula- 
tions, moreover,  are  in  their  nature  such  as  to  call  for  perform- 

114  Bell's  Adm'x  v.  Golding,  27  Ind.  month.     And  in  Calhoun  v.  Wilson, 

173;  Ingram  v.  Dailey,  123  Iowa,  188,  27   Grat.    (Va.)    639,    it  was   decided 

98  N.  W.  627;   American  Sav.  Bank  that,    the    lessee   having   covenanted 

V.    Shaver    Carriage    Co.,    Ill    Iowa,  to  make  repairs,  without  naming  any 

137,    82    N.    W.    484;     Bellinger    v.  time  for  performance,  evidence  was 

Kitts,  6  Barb.   (N.  Y.)   273;   Equator  not  admissible  to  show  the  intention 

Min.  &  Smelting  Co.  v.  Guanella,  18  in  this  respect. 

Colo.     548,   33  Pac.    613;   Hartsell  v.  That  such  evidence  is  not  admis- 

Myers,    57    Miss.    135;    Gumming    v.  sible  in  the  absence  of  any   ambig- 

Barber,   99   N.  C.  332,   5   S.  E.  903;  uity,  see  Rhodes  v.  Purvis,  74  Ark. 

Bartley  v.  Phillips,   165  Pa.  325,  30  227,  85  S.  W.  235;  Carter  v.  William- 

Atl.  842;   O'Neill  v.  Ogden  Aerie  No.  son,  106  Ga.  280,  31  S.  E.  651;  Rector 

118,  32  Utah,  1G2,  89  Pac.  464;   Pine  v.  Hartford  Deposit  Co.,  190  111.  380, 

Beach  Inv.  Corp.  v.  Columbia  Amuse-  60  N.  E.  528;   Tallmadge  v.  Hooper, 

ment  Co.,  106  Va.  810,  56  S.  E.  822.  37  Or.   503,   61   Pac.   349;    Beadle   v. 

But  see  Castleman  v.  Du  Val,  89  Md.  Monroe,  68  Hun,  323,  22  N.  Y.  Supp. 

657,    43  Atl.   821,   where  it  was    de-  981;  Gerry  v.  Siebrecht,  88  N.  Y.  Supp. 

cided  that  evidence  was  not  admis-  1034;    Hall  v.  Phillips,  164  Pa.  494, 

sible  to  show  whether,  in  the  case  of  30  Atl.  353;  Easterby  v.  Heilbron,  1 

a  tenancy  commencing  on  the  twen-  McMul.    (S.   C.)    462.     For  a  discus- 

tieth  day  of  one  month,  a  provision  sion  and  criticism  of  this  limitation 

for  the  payment  of  rent  on  the  twen-  on  the  general  rule,  see  4  Wigmore, 

tieth  day  of  each  month  meant  the  Evidence,  5  2462  et  seq. 

first  or  the  last  day  of  the  current  us  See  post,  §  182  j. 
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ance  after  rather  than  during  the  term.  In  the  absence 
of  a  clear  showing  of  intention  otherwise,  however,  the  "cov- 
enants of  a  lease"  will,  it  is  coneeived,  usually  be  construed  to 
endure  only  so  long  as  the  leasehold  interest  endures. 

It  may  happen  that,  even  before  the  termination  of  a  tenancy, 
a  contractual  stipulation  entered  into  in  connection  with  the 
creation  of  the  tenancy  may  cease  to  be  operative,  that  is,  may 
be  discharged,  by  the  act  of  the  parties.  The  principles  appli- 
cable to  such  a  discharge  are  no  doubt  the  same  in  the  case  of 
a  contract  entered  into  by  the  lessor  or  lessee  at  the  time  of  a 
demise,  ''a  covenant  of  the  lease,"  as  in  the  case  of  any  other  con- 
tract. 

At  common  law  the  liability  under  a  technical  covenant,  that 
is,  a  contract  under  seal,  can  be  discharged  by  agreement  only 
if  this  is  under  seal,  that  is,  there  must  be  a  technical  release,i^® 
while  if  not  under  seal  it  may  be  discharged  by  an  oral  agree- 
ment based  on  a  sufficient  consideration.^''^  In  many  of  the 
states  the  rules  as  to  the  discharge  of  contracts  under  seal  have 
been  modified  to  the  extent  that  if  the  parties  have  acted  on 
a  parol  agreement  looking  to  the  discharge  of  such  a  contract, 
the  contract  is  discharged. ^^^  And  this  view  has  been  applied 
in  the  case  of  an  oral  agreement  by  the  lessor  to  reduce  the  rent 
covenanted  to  be  paid,  such  reduced  amount  having  been  ac- 
cepted in  satisfaction  of  the  lessor's  claim.' '* 

116  Piatt,  Covenants,  590;  Shep-  does  not  appear  whether  the  covenant 
pard's    Touchstone,    181;     White    v.    was  under  seal. 

Parkin,   12    East,   578;    Delacroix    v.  In    Illinois  the   rule    seems    to    be 

Bulkley,  13  Wend.   (N.  Y.)    71.  that  a  contract  under  seal   may  be 

117  Hammon,  Contracts,  853,  861.  released  or  discharged  by  oral  agree- 

118  Hammon,  Contracts,  860;  Page,  ment,  but  that  it  cannot  be  modified 
Contracts,  1345.  thereby,  and  the  courts  there  have 

119  McKenzie  v.  Harrison,  120  N.  applied  this  theory  in  the  case  of 
Y.  260,  24  N.  E.  458,  8  L.  R.  A.  257,  leases  by  regarding  an  instrument 
17  Am.  St.  Rep.  638;  Snow  v.  Cries-  of  lease  as  a  single  contract,  and  a 
heimer,  220  111.  106,  77  N.  E.  110.  discharge  or  modification  of  any 
In  .Tones  v.  Daly,  73  App.  Div.  220,  covenant  thereof  as  a  modification 
76  N.  Y.  Supp.  725,  afd.  without  opin-  of  this  contract,  and  as  consequently 
ion  in  175  N.  Y.  520,  67  N.  E.  1083,  invalid  and  nugatory,  while  they  re- 
it  was  assumed  that  an  oral  agree-  gard  an  oral  surrender  of  the  lease- 
ment  not  to  enforce  the  lessee's  cov-  hold  as  a  release  or  discharge,  and 
enant  was  binding  on  the  lessor.     If  as  consequently  valid.     Alschuler  v. 
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Apart  from  any  difficulties  arising  from  the  presence  of  a 
seal,  a  subsequent  oral  contract  discharging  a  prior  contract  is, 
if  based  on  a  valid  consideration,  unquestionably  effective  for 
this  purpose,i2o  ^nd,  consequently,  no  doubt,  by  such  an  agree- 
ment any  covenant  of  a  lease,  not  under  seal,  may  be  discharged. 
If,  on  the  other  hand,  there  is  no  consideration  for  the  agree- 
ment of  the  covenantee  to  discharge  the  covenantor,  it  does  not 
seem  that  such  agreement  should  be  given  any  effect.i^i  Such 
is  the  rule  ordinarily  prevailing  in  this  country  with  reference 
to  contracts  generally,^ -2  b^t  there  are  occasional  decisions  and 
dicta  to  the  effect  that  an  agreement  to  discharge  a  unilateral 
contract  is  valid  though  not  supported  by  a  consideration,! 23 
and  there  are  cases  which,  with  out  any  discussion  of  the  matter, 
seem  to  assume  the  effectiveness  of  a  discharge  or  "waiver"  of 
a  covenant  in  a  lease,  though  not  based  on  any  consideration,i24 
a  view  which  is  difiicult  to  support  on  principle,  in  the  absence 
of  an  estoppel  upon  the  covenantee  to  assert  the   covenant  by 

Schiff,  164  111.  298,  45  N.  E.  424;  Brown,  81  Me.  56,  16  Atl.  334,  the 
Leavitt  v.  Stern,  159  111.  526,  42  N.  court  regarded  the  question  whether 
E.  869;  Knefel  v.  Daly,  91  111.  App.  there  was  "a  waiver  of  the  contract 
321.  of  lease"  by  the  lessor  as  one  for  the 
i20Hammon,  Contracts,  §  425;  jury.  The  action  was  one  of  coven- 
Clark,   Contracts,   608.  ant  by  the  lessor,  and  the  question 

121  That  a  consideration  is  neces-  must  really  have  been  whether  there 
sary  to  support  an  agreement  to  dis-  was  a  "waiver"  of  the  lessee's  cov- 
charge  a  covenant  in  a  lease,  see  enant.  The  court  assumes,  appar- 
Loach  V.  Farnum,  90  111.  368;  Post  ently,  that  there  is  a  waiver,  re- 
V.  Vetter,  2  B.  D.  Smith  (N.  Y.)  248;  lieving  the  lessee  from  liability,  in 
Spota  V.  Hayes,  36  Misc.  532,  73  N.  case  the  lessor  explicitly  indicates 
Y.  Supp.  959;  Jones  v.  Daly,  73  App.  an  intention  not  to  enforce  such  lia- 
Div.    220,    76  N.   Y.    Supp.    725,    afd.  bility. 

without   opinion    175    N.    Y.    520,   67  In   Thomson-Houston   Elec.   Co.   v. 

N.  E.  1083.  Durant    Land    Imp.    Co.,    144    N.    Y. 

122  See  Hammon,  Contracts,  §'  34,  it  was  decided  that  the  right  to 
425;  Clark,  Contracts,  609;  Harri-  sue  on  the  lessor's  covenant  to  re- 
man, Contracts,  §  505.  pair  was  not  lost  by  the  lessee's  con- 

123  See  Professor  Williston's  ad-  tinuance  in  possession  with  knowl- 
mirable  chapter  on  "Discharge  of  edge  of  the  breach;  and  in  Stearns 
Contracts"  in  his  edition  of  Wald's  v.  Lichtenstein,  48  App.  Div.  498,  62 
Pollock  on  Contracts.  N.  Y.  Supp.  949,  a  like  decision  was 

124  Dauchy  Iron  Works  v.  Toles,  made  with  reference  to  a  breach  of 
76  111.  App.  669;  Boos  v.  Dulin,  103  a  covenant  to  change  the  tenants  of 
Iowa,  331,  72  N.  W.  533.     In  Rice  v.  adjoining    premises. 
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reason  of  his  liavinf,'  induci'd  the  covenantor  to  act  on  the 
theory  tliat  peri'ormance  will  not  be  reciuired.  The  fact  that 
the  lessor  fails  to  exercise  a  riirlit  of  re-entry  for  breach  of  cov- 
enant does  not  allect  his  ri-lit  to  recover  damages  for  the 
breach. '2^ 

§  60.    Remedy  for  breach  of  covenant. 

The  remedy  for  breach  of  a  covenant  or  other  contract  entered 
into  in  connection  with  a  conveyance  by  way  of  lease  is  ordin- 
arily by  an  action  for  ctamaj::;es.  Occasionally  the  character  of 
the  covenant,  or  the  circumstances  oL'  the  parties,  may  be  such 
as  to  justify  a  decree  of  specific  performance,  »-^  or  an  injunc- 
tion to  prevent  a  breach.^ -^ 

The  damages  recoverable  must  be  restricted  to  compensation 
for  the  injury  actually  caused  by  the  breach,  and  lo.ss  which 
may  or  may  not  have  been  caused  by  the  breach  cannot  be  con- 
sidered.^-* 

§  61.     Oral  contracts  in  connection  with  written  lease. 

The  "parol  evidence  rule,"  excludinfr  evidence  of  oral  agree- 
ments to  vary  or  contradict  the  terms  of  a  written  instrument, 
has  been  frequently  applied  in  connection  with  instruments  of 
lease,  with  the  result  of  excluding  evidence  of  oral  agreements, 
or  statements  made  either  before  the  execution  of  the  written 
instrument    or    contemporaneously    there  with. ^^a     Thus    it    has 

12B  McKildoe's    Ex'r    v.    Danacott,  was  an  express  stipulation  for  their 

13     Grat.     (Va.)     278;     Spencer     v.  recovery  in  case  the  covenantee  was 

Dougherty,  23  111.  App.  399.  under  the  necessity  of  employing  an 

i-«  See  e.  g.,  §  233.  attorney   by    reason    of    the    breach. 

127  See  e.  g.,  §§  116  g,  123  1,  152  k.  See  Richards  v.  Bestor,  90  Ala.  352. 

128  In   United   States   Trust  Co.  v.  8  So.  30. 

O'Brirn,  46  N.  Y.  St.  Rep.  238,  18  N.  129  See      Henderson      v.      Arthur 

Y.   Supp.   798,    it  was  held  that    for  [1907]  1  K.  B.  10;  Kelley  v.  Chicago, 

breach  of  covenant  by  the  lessee  to  M.  &  St.  P.  R.  Co.,  93  Iowa,  436,  61 

allow  the  lessor  to  show  the  premises  N.  W.  957;    Naumberg  v.  Young,  44 

and  to  post  a  notice  thereon,  dam-  N.   J.    Law,    331,   43   Am.   Rep.    380; 

ages  could  not  be  recovered  on   the  Howard  v.  Thomas,  12  Ohio  S(.  201; 

theory  that  this  caused  the  premises  Ninman  v.  Suhr,  91  Wis.  392,  64  N. 

to  remain  unl':>t  for  five  months.  W.    1035;    Grashaw    v.    Wilson,    123 

The  covenantee  has   been  allowed  Mich.  364,  82  N.  W.  73;  Hallenbeck  v. 

to  recover  attorney's  fees  when  there  Chapman,  72  N.  J.  Law,  201,  63  Atl. 
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been  decided  that  evidence  cannot  be  given  of  oral  agreements 
by  the  lessor  to  make  repairs  or  improvements  upon  the  prem- 
ises/3^  to  place  furniture  thereon/^i  not  to  carry  on  business  in 
competition  with  the  lessee,^ ^^  ^o  use  the  adjoining  premises  only 
in  a  particular  way/'^^  to  put  the  lessee  in  possession/^*  to  allow 
the  lessee  to  remove  fixtures.^  ^^  So  evidence  of  an  oral  agreement 
by  the  lessee  not  to  assign  the  leasehold, ^^^  to  use  the  premises  for 
a  particular  purpose  only,^^?  ^q  leave  hay  and  fodder  on  the  prem- 
ises at  the  end  of  the  term,i38  has  been  excluded.  Likewise, 
statements,  in  the  nature  of  warranties,  by  the  lessor,  as  to  the 
physical  condition  of  the  premises  or  a  part  thereof  at  the  time 
of  the  lease,  have  been  excluded,^^^  as  have  agreements  varying 

498;    Cleves   v.    Willoughby,    7    Hill  117  Ind.  512,  20  N.  E.  428,  3  L.  R.  A. 

(N.  Y.)   83;  Hall  v.  Beston,  26  App.  308;   Lerch  v.  Sioux  City  Times  Co., 

Div.  105,  49  N.   Y.    Supp.   811,  af'd.  91  Iowa,  750,  60  N.  W.  611;  Tracy  v. 

165  N.  Y.  632,  59  N.  E.  1123;  Smith  Union  Iron  Works  Co.,  104  Mo.  193, 

V.    Smull,    69   App.    Div.    452,   74    N.  16  S.  W.  203;    Hightower  v.   Henry, 

Y.  Supp.  1061;  Van  Derhoef  v.  Hart-  85  Miss.  476,  37  So.  745. 

mann,    63   App.   Div.    419,    71   N.    Y!  i3i  Angell  v.  Duke,  32  Law  T.  (N. 

Supp.  552;  Thomas  v.  Dingleman,  45  S.)    320;    Wilson  v.  Deen,  74   N.  Y. 

Misc.   379,  90  N.  Y.  Supp.  436;    Dal5  531. 

V.  Piza,  105  App.  Div.  496,  94  N.  Y.  i-?2  Doyle   v.   Dixon,   94    Mass.    (12 

Supp.  154;   Greene  v.  Ker,  48   Misc.  Allen)    576;    Scholz   v.    Dankert,   69 

609,  95  N.  Y.  Supp.  569;    Howard  v.  Wis.  416,  34  N.  W.  394. 

Thomas,  12  Ohio  St.   201;    Hartford  iss  Haycock  v.  Johnston,  81  Minn. 

&   N.    Y.    Steamboat  Co.   v.   City   of  49,  83  N.  W.  494;  Gray  v.  Gaff,  8  Mo. 

New   York,    78    N.    Y.    1;    Gandy   v.  App.    329;     Johnson    v.    Oppenheim, 

Wiltse  (Neb.)  112  N.  W.  569;  Moore-  55  N.  Y.  280. 

Cortes  Canal  Co.  v.  Gyle,  36  Tex.  Civ.  134  Cozens  v.  Stevenson,  5  Serg.  & 

App.  442,  82   S.   W.   350;    Wodock  v.  R.    (Pa.)    421. 

Robinson,   148    Pa.    503,   24   Atl.   73;  iss  Jungerman    v.    Bovee,    19    Cal. 

Kline  v.   McLain,  33  W.  Va.   32,  10  354.     Compare  Ryder  v.  Faxon,  171 

S.  E.  11,  5  L.  R.  A.  400;  Stoddard  v.  Mass.  206,  50  N.  E.  631,  68  Am.  St. 

Nelson,  17  Or.  417,  21  Pac.  456;  York  Rep.    417. 

V.  Steward,  21  Mont.  515,  55  Pac.  29,  ise  Nave  v.  Berry,  22  Ala.  382. 

43  L.  R.   A.  125;    Hunter  v.  Hatha-  137  Burr  v.  Spencer,  26  Conn.  159, 

way,  108  Wis.  620,  84  N.  W.  996.  68  Am.  Dec.  379;  Harrison  v.  Howe, 

i3oMorningstar    v.     Querens,     142  109  Mich.  476,  67  N.  W.  527;  Rickard 

Ala.  186,  37  So.  825;  Averill  v.  Saw-  v.  Dana,  74  Vt.  74,  52  Atl.  113. 

yer,   62  Conn.   560,   27   Atl.   73;    Gul-  i38  Jn  re  Luckenbill,  127  Fed.  984. 

liver  V.  Fowler,  64  Conn.  556,  30  Atl.  139  Carter   v.  Williamson,    106   Ga. 

852;  McLean  v.  Nicol.  43  Minn.  169,  280,   31  S.  E.   651;    Brigham  v.  Rog- 

45  N.   W.   15;    Welshbillig  v.    Dien-  ers,  17  Mass.  571;  Dutton  v.  Gerrish 

hart,  65  Ind.  94;   Diven  v.  Johnson,  63  Mass.   (9  Cush.)   89,  55  Am.  Dec.' 
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the  amount  of  rent  to  be  paid,'-*"  or  the  mode  of  its  paymi^nt,*** 
as  well  as  provisions  that  payments  of  rent  should  cease  on 
a  certain  continjjency,  such  as  the  destruction  of  the  buildinoj 
on  the  premises,''*-  or  that  the  torm  shouhi  come  to  an  end  on 
a  contingency  named.'  '"^ 

It  has  been  decided  that,  by  reason  of  the  "parol  evidence 
rule,"  it  cannot  be  shown,  as  against  the  lessor,  that  one  named 
as  a  lessee  was  a  surety  only  for  the  performance  of  his  cov- 
enants by  the  other  lessee  named.' "♦■*  Tliis  view  has,  however, 
been  questioned.' ^^ 

As  shown  by  the  investigations  of  the  recent  scientific  students 
of  the  law  of  evidence,  the  so-called  "parol  evidence  rule"  is 
properly  not  a  rule  of  evidence,  but  one  of  substantive  law,  the 
principle  involved  being  that,  after  the  whole  of  a  transaction 
has  been  embodied  in  writing,  the  writing  alone  determines  what 
the  transaction  is,  and  any  other  utterances  of  the  parties  are 
legally  immaterial  for  this  purpose.^^^  On  the  other  hand,  if  not 
the  whole,  but  a  part  only,  of  the  transaction  has  been  embodied 
in  Avriting,  then  the  part  or  parts  not  so  embodied  may  be  proven 
orally.  Such  parts  of  the  transaction,  not  embodied  in  the 
writinor  and  as  to  which,  therefore,  the  writing  is  not  conclusive, 
are     ordinarily     referred     to     as     "collateral"     agreements.'*^ 

45;  Stevens  v.  Pierce,  1.51  Mass.  207,  Farrington,    61    Hun,    620,    15   N.   Y. 

23  N.  E.  1006;   Naumberg  v.  Young,  supp.   452;    Stull   v.   Thompson,   154 

44  N.  J.  Law,  331,  43  Am.  Rep.  380;  pa.    43^    25   Atl.    890;    Henderson    v. 

Carey  v.  Kreizer.  26  Misc.  755,  57  N.  ^^.^j^^^.  ^jg^^^  ^  ^  ^  ^^ 
Y.  Supp.  79;  Wilcox  v.  Cate,  65  Vt. 
478,  26  Atl.  1105;  Wilkinson  v.  Clau- 
son,  29  Minn.  91,  12  N.  W.  147;  York 
V.  Steward,  21  Mont.  515,  55  Pac.  29, 
43  L.  R.   A.  125. 

1*0  Preston   v.    Merceau.    2   W.   Bl.  i*'' Randolph  v.  Helps,  9  Colo.  29, 

1249;  Henson  v.  Cope,  3  Scott  N.  R.  ^^    Pac    245;    Taylor    v.    Hunt.    118 

48;    Lord  v.  Haufe.  77  111.  App.  91;  ^^-  ^   168.  24    S.   E.   359;   Charles  v. 

Williams  v.  Kent,  67  Md.  350,  10  Atl.  ^^^^'  ^9  S.  C.  544,  8  S.  E.  1. 

228;      Merchants'     State      Bank     v.  '**  Hobbs  v.  Batory,  86  Md.  68,  37 

Ruettell,  12  N.  D.  519.  97  N.  W.  853;  ^^1.  713. 

Liebeskind    v.    Moore    Co..   84    N.    Y.  ^*^  See    4    Wigmore.    Evidence,    § 

Supp.  850.     See  Stevens  v.   Haskoll,  2438. 

70   Me.   202.  i^b  Thayer.  Evidence,  c.  10;  4  Wig- 

1*1  Pickett    V.    Ferguson.    45    Ark.  more,  Evidence,   c.  8.5. 

177,   55   Am.  Rep.   545;   Collamer  v.  i"  See      1      Greenleaf,      Evidence 


1*2  Martin  v.  Berens,  67  Pa.  459; 
Pierce  v.  Tidwell,  81  Ala.  299,  2  So. 
15;  Stafford  v.  Staunton,  88  Ga.  298, 
14  S.  E.  479. 
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Whether,  in  any  case,  any  oral  agreement  can  thus  be  regarded 
as  "collateral,"  so  as  to  be  admissible  in  evidence,  is  a  question 
of  the  intention  of  the  parties.     If  they   intended  the  writing 
to  state  the  whole  transaction,  as  finally  agreed  on  and  deter- 
mined, then  no  oral  agreement  in  reference  to  any  details  there- 
of can  be  introduced,  while  if  they  intended  the  writing  to  cover 
only  a  part  of  the   details   of  the  transaction,   a   separate   oral 
agreement  as  to  details  not  intended  to  be  covered  by  the  writ- 
ing is  admissible.! *8     The  intention  in  this  respect  is,  it  is  said, 
"to  be  sought  in  the  conduct  and  language  of  the  parties  and  the 
surrounding  circumstances,"  the  most  satisfactory   criterion  in 
this  respect  being  whether  the  "particular  element  of  the   al- 
leged extrinsic  negotiation  is  dealt  with  at  all  in  the  writing.  "^^^ 
The  distinction,  above  referred  to,  between  collateral  agree- 
ments and  agreements  not  collateral,  has  been  occasionally  ap- 
plied in  the  case  of  leases,  with  the  effect  of  admitting  evidence 
of  prior  or  contemporaneous  oral  agreements  between  the  lessor 
and  lessee  as  being  collateral  to  the  matters  embodied  in  the  writ- 
ten instrument  of  lease.     Thus  it  has  been  decided  that,  in  the  par- 
ticular case,  an  oral  agreement  by  the  lessor  to  make  alterations 
or  repairs  was  collateral,  and  so  admissible  in  evidence,!^*^  and 
the  same  view  has  been  asserted  as  to  a  warranty  by  him  in 
regard  to  the  condition  of  the  premises,!^!  an  agreement  by  him 
to  keep  down  the  game  on  the  premises,!^^  an  agreement  that 
the  lessee  should  make  repairs  and  be  credited  therefor  on  the 
rent,! ^3  an  agreement  by  the  lessee  to  pay  to  the  landlord  part 
of  the  price  received  by  him  in  case  of  a  sale  of  his  rights  under 
the  lease,! ^*  and  an  agreement  by  the  lessor  not  to  engage  in  a 
competing  business.!^^     It  has  even  been  decided  that,  although 

(leth  Ed.)    §  284  a;    2  Taylor,  Evi-  isi  De  Lassalle  v.  Guildford  [1901] 

dence  (9th  Ed.)   §  1135.  2   K.   B.   215;    Hines   v.    Willcox,   96 

148  4    Wigmore,   Evidence,    §    2430.  Tenn.  148,  33  S.  W.  914,  34  L.  R.  A. 

149  4   Wigmore,    Evidence,    §    2430.  824,  54  Am.  St.  Rep.  823. 

150  Vandeirrift  v.  Abbott,  75  Ala.  is2  Rrskine  v.  Adeane.  8  Ch.  App. 
487;  Kenyon  v.  Berghel,  13  La.  133;  756;  Morgan  v.  Griffith,  L.  R.  6  Excb. 
Graffam  v.  Pierce,  143   Mass.  386.   9  70. 

N.  E.   819;    Taylor  v.  Finnigan,  189  ib3  Johnson  v.   Blair,  126   Pa.   426, 

Mass.   568,  76  N.  E.   203,  2  L.  R.    A.  17  Atl.  663. 

(N.   S.)    973;    Williams  v.  Salmond,  i»*Raub   v.  Barbour,  17  D.   C.    (6 

79  S.  C.  459,   61   S.  E.   79;   Hines  v.  Mackey)   245. 

Willcox.  96  Tenn.  148,  33  S.  W.  914,  ^issWelz  v.  Rhodius,  87  Ind.  1,  44 

34  L.  R.  A.  824,  54  Am.  St.  Rep.  823.  Am.  Rep.  747. 
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the  instrument  of  lease  provided  that  the  lessee  should  make  all 
necessary  improvements  and  repairs  and  should  leave  them  at 
the  end  of  tlie  term,  an  oral  ajj^rcement  by  the  lessor  on  a  sep- 
arate consideration  that  the  lessee  should  have  the  use  of  fixtures 
placed  thereon  by  a  former  tenant  was  admissible,  as  veell  as  the 
lessor's  agreement  to  replace  them,  after  their  removal  by  the 
former  tenant.^ ''^ 

The  fact  that  an  agreement  in  reference  to  a  particular  matter 
has  been  regarded  as  collateral  in  one  case  is  obviously  no  rea- 
son for  regarding  it  as  necessarily  such  in  another  case,  the  ques- 
tion being,  as  before  indicated,  one  of  the  intention  of  the  parties. 
If  the  particular  detail  of  the  transaction  which  is  the  sul)ject 
of  such  agreement  is  specifically  referred  to  in  the  written  in- 
strument, the  agreement  cannot  ordinarily  be  regarded  as  col- 
lateral, while  if  that  detail  is  not  there  referred  to,  the  agree- 
ment may  possibly,  in  view  of  this  and  other  circumstances,  be 
so  regarded.  But  though  the  question  whether  the  agreement 
is  collateral  is  properly  to  be  determined  by  the  consideration 
of  the  circumstances  of  the  particular  case,  the  tendency  of  the 
decisions,  in  this  country  at  least,  is,  as  appears  by  the  numerous 
cases  first  above  cited,  to  regard  an  oral  agreement  by  a  lessor 
or  lessee  as  not  collateral,  and  consequently  to  exclude  it  from 
consideration,  even  though  the  specific  subject  of  that  agreement 
is  not  specifically  referred  to  in  the  written  instrument;  and  it 
may  be  questioned  whether  the  decisions  last  referred  to,  that 
the  agreement  in  the  particular  case  was  collateral,  would  have 
been  the  same  had  the  cases  arisen  in  other  jurisdictions,  where 
the  tendency  of  the  courts  might  be  to  apply  the  general  rule 
of  exclusion  with  the  utmost  strictness.  The  tendency  of  the 
majority  of  the  courts  seem  to  be  to  assume  that  the  instrument 
of  lease  embodies  the  whole  transaction,  leaving  nothing  to  be 
the  subject  of  collateral  agreement,  unless  the  face  of  the  instru- 
ment shows  that  it  is  not  intended  to  be  complete,  and  this 
assumption  is  perhaps  in  accordance  with  the  ordinary  practice, 
to  insert  in  the  instrument  of  lease  all  the  details  of  the  transaction 
as  finally  agreed  upon,  and  not  to  leave  some  of  such  details 
in  pais. 

3"  Lewis  V.  Seabury,  74  N.  Y.  409,   30  Am.  Rep.  311. 
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It  is  generally  recognized  that,  even  though  the  parties  to  a 
transaction  have  incorporated  their  agreement  in  a  writing,  it 
may  be  shown  that  the  writing  is  not  to  be  effective  until  the 
happening  of  a  certain  contingency. ^^^  This  principle  has  been 
occasionally  applied  in  connection  with  an  instrument  of  lease. 
Thus,  it  has  been  held  allowable  to  show  that  no  obligation  was 
to  arise  under  such  a  lease  as  against  the  lessee  until  repairs  or 
improvements  had  been  completed  by  the  lessor,^^^  or  unless  pos- 
session was  given  by  a  certain  date,^^^  or  unless  the  lessor  ob- 
tained a  liquor  license  for  the  lessee,^  ^'^  or  even  unless  the  prem- 
ises were  suitable  for  the  lessee's  purposes.^^^*  So  it  may  be 
shown  that  the  lease  was  not  to  be  effective  to  vest  an  estate 
in  the  lessee  until  he  fulfilled  a  certain  condition,  such  as  furn- 
ishing security  for  the  payment  of  the  rent.^^^  That  there  is 
no  conflict  between  the  principle  involved  in  these  cases  and  the 
"parol  evidence  rule"  is  sufficiently  obvious,  but  it  may  be  a 
matter  of  difficulty,  in  the  particular  case,  to  apply  the  distinc- 
tion,i62  for  instance,  to  determine  whether,  in  the  particular 
case,  there  is  an  operative  instrument  of  lease,  such  as  to  exclude 
evidence  of  an  agreement  to  make  certain  repairs,  or  merely  a 
writing  which  is  to  become  an  operative  instrument  upon  com- 
pletion of  repairs.  The  majority  of  the  agreements  which  may 
be  entered  into  by  a  lessor  or  lessee  are  such  as,  in  their  nature, 
it  seems,  could  not  be  regarded  as  creating  a  condition  precedent 
to  the  operative  effect  of  the  writing,  they  not  calling  for  the 
performance  of  things  of  a  preliminary  nature. 

In  Pennsylvania  the  rule  excluding  evidence  of  an  oral  agree- 
ment to  vary  or  contradict  a  writing  ha,s,  in  many  cases,  been 
rendered  practically  nugatory  by  the  introduction  of  the  doctrine 
that  an  attempt  to  make  use  of  the  writing  in  disregard  of  the 

157  See  4  Wigmore,  Evidence,  §  iso  Cavanagh  v.  Iowa  Beer  Co. 
2410.  (Iowa)   113  N.  W.  856. 

158  Davis  V.  Jones,  17  C  B.  625;  leoa  Hinsdale  v.  McCune,  135  Iowa, 
Hinsdale  v.  McCune,  135   Iowa,  682,  682,  113  N.  W.  478. 

113   N.   W.    478;    Donaldson   v.    Uhl-  lei  See  Battle  v.  Hornibrook  [1897] 

f elder,  21  App.  D.  C.  489;  Cartledge  i    Ch.    25.     It   does   not   clearly    ap- 

V.  Crespo,  5  Misc.  349,  25  N.  Y.  Supp.  pear  whether  the  instrument  was  a 

515.    See  Greene  v.  Ker,  48  Misc.  609,  lease  or  a  contract  for  a  lease. 

95  N.  Y.  Supp.  569.  i62  See   4    Wigmore,   Evidence,    §§ 

159  Schweig  V.  Manhattan  Leasing  2410,  2435. 
Co.,  54  Misc.  233,  104  N.  Y.  Supp.  371. 

L.  and  Ten.  24. 
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oral  agreement  constitutes  a  fraud,i«3  and  this  doctrine  has  occa- 
sionally been  applied  in  connection  with  instruments  of  lease.^®* 

The  "parol  evidence  rule"  has  no  application  to  an  agreement 
entered  into  by  the  parties  al'ter  the  execution  of  the  written 
instrument,  this  necessarily  involving  a  transaction  distinct  from 
that  incorporated  in  the  writing.^^^  That  such  is  the  case  has 
been  recognized  with  reference  to  subsequent  agreements  be- 
tween the  parties  to  a  lease,  provided  such  agreement  is  sup- 
ported by  a  valid  consideration.  So  it  may  be  shown  that,  sub- 
sequently to  the  execution  of  the  lease,  the  lessor  agreed  to  make 
repairs  or  alterations,  ^^^  or  that  the  rent  should  be  reduced,^"^ 
or  that  the  parties  entered  into  an  agreement  as  to  the  removal 
of  fixtures  or  other  things  on  the  premises.^ ^^ 

Apart  from  the  "parol  evidence  rule,"  the  question  might  be 
raised  in  connection  with  an  oral  agreement  calling  for  per- 
formance at  any  time  during  a  term  of  more  than  a  year,  whether 
such  agreement  is  not  within  the  provision  of  the  statute  of 
frauds  requiring  a  contract  not  to  be  performed  within  a  year 
to  be  evidenced  by  writing.  There  appears  to  be  but  a  single 
judicial  reference  to  such  a  question,  and  it  was  then  decided  that 
such  a  covenant  was  within  that  provision.^^^ 

163  See    article    by     Stanley    Fob:  Whart.    (Pa.)    303;    Taylor   v.    Fin- 

Esq.,    in    43   Am.   Law   Reg.    (52    0.  nigan,  189   Mass.   568,  76  N.  E.  203, 

S.)  601;  4  Wigmore.  Evidence,  §  2431  2  L.  R.  A.   (N.  S.)   973;   Woodworth 

(c)_  V.  Thompson,  44  Neb.  311,  62  N.  W. 

i«4See  Hultz  v.  Wright,  16   Serg.  450. 

&  R.    (Pa.)    345,  16   Am.   Rep.   575;  igt  Hastings  v.  Lovejoy,  140  Mass. 

Caulk  V.  Everly,  6  Whart.  (Pa.)  303;  261,  2   N.  E.  776.   54  Am.  Rep.  462; 

Christ  V.   Diffenbach,   1    Serg.    &  R.  Boos  v.  Dulin,  103  Iowa,  331,  72  N. 

(Pa.)    464,   7    Am.   Dec.   624;    T.   W.  W.  533.     See  post,  §  173  f  (1). 

Phillips  das  &  Oil  Co.  v.   Pittsburg  les  Stephens  v.   Ely,  162  N.  Y.  79, 

Plate  Glass  Co.,  213  Pa.  183,  62  Atl.  56  N.  E.  499;  Ilindman  v.  Edgar,  24 

g3Q  Or.    581,    17    Pac.    862;     Podlech    v. 

ir,r,  See    4    Wigmore,    Evidence.    §  Phelan,  13  Utah.  333,  44  Pac.  838. 

2441;  1  Greenleaf.  Evidence,  §  303.  io!»  See   Cooney   v.  Murray,  45   III 

i««  Post   v.  Vetter,  2  E.   D.   Smith  App.  463. 
(N.    Y.)    248;    Caulk    v.    Everly,    6 
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§  62.    Contract  for  lease  distinguished  from  lease. 

A  contract  for  the  making  of  a  lease  in  the  future  is  to  be 
carefully  distinguished  from  a  lease.  The  distinction  is  similar 
to  that  which  exists  between  a  contract  to  make  a  conveyance 
in  fee  and  the  conveyance  itself.^  The  rights  of  both  the  owner 
of  the  land  and  of  the  proposed  lessee  under  such  a  contract 

1  It  is   somewhat    surprising  that  siderable  extent,  to  the  unfortunate 

the   decisions    of   respectable    courts  use  of  the  term  "contract  of  lease" 

quite  frequently  fall  to  discriminate  as    descriptive   of  the    whole    trans- 

between  a  lease  and  a  contract  for  action  by  which  an  estate  is  vested 

the  making  of  a  lease.     The  distinc-  in    the    lessee    and    the    parties    at 

tion     involves,     it    is    evident,    the  the    same    time    enter    into    certain 

fundamental  distinction  between  the  contractual    stipulations    in    connec- 

creation  of  rights  in  personam  and  tion   therewith,   this  resulting   in   a 

the  creation  of  rights  in  rem.     The  tendency  to  confuse  such    "contract 

failure   to   discriminate   in   this   re-  of    lease"    and    a    contract    "for    a 

gard  is  presumably  due,  to  a  con-  lease." 
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are  entirely  different  from  such  as  they  may  have  after  the  lease 
itself  has  been  made.  For  instance,  a  contract  for  a  lease  gives 
the  proposed  lessee  no  right  of  possession  which  he  can  assert 
against  the  lessor  or  against  third  persons,2  while  on  the  other 
hand  he  is  not  liable  thereunder  for  rent  or  for  use  and  occu- 
pation for  the  whole  term,  and  is  not  liable  to  any  extent  unless 
he  obtains  possession.^  Nor  is  he  liable  to  distress  for  rent.^ 
In  the  case  of  a  mere  contract,  the  parties  have  a  right  to  insist 
upon  the  insertion,  in  tlie  instrument  of  lease  itself,  of  the 
"usual"  covenants,  while  if  the  lease  itself  has  been  executed 
without  some  or  all  of  these,  the  covenants  omitted  cannot  be 
afterwards  inserted,  in  the  absence  of  fraud  or  mistake.^  Furth- 
ermore, the  statutory  requirements  as  to  execution  may  be  differ- 
ent in  the  case  of  a  lease  from  those  which  control  in  the  case 
of  a  contract  for  a  lease,  or  a  different  character  of  revenue 
stamp  may  be  required  according  as  an  instrument  has  one  or 
the  other  character.^  If  the  instrument  is  a  lease,  the  lessee 
obviously  cannot  bring  an  action  for  failure  to  execute  a  lease, ^ 
while  he  may  do  so  if  it  is  a  mere  contract  for  a  lease.* 

2  Harrison  V.  Parmer,  76  Ala.  157;  session  at  a  less  rent.  Weed  v. 
Gibson  v.  Needham,  96  Ga.  172,  22  Lindsay,  88  Ga.  686,  15  S.  E.  836,  20 
S.  E.  702;   Martin  v.  Davis,  96  Iowa,    L.  R.  A.  33. 

718,  65  N.  W.  1001  (semble);  Hinck-  3  pinero  v.  Judson,  6  Bing.  205; 
ley  V.  Guyon,  172  Mass.  412,  52  N.  E.  Johnson  v.  Phoenix  Mut.  Life  Ins. 
523;  Shaw  v.  Farnsworth,  108  Mass.  Co.,  46  Conn.  92;  Kabley  v.  Worces- 
358;  St.  Louis  Brew.  Ass'n  v.  Nied-  ter  Gaslight  Co.,  102  Mass.  392;  Arn- 
erluecke,  102  Mo.  App.  303,  76  S.  W.  old  v.  R.  Rothschild's  Sons  Co.,  37 
645;    Jackson  v.  Delacroix,  2  Wend.    App.  Div.  564.  56  N.  Y.   Supp.  161; 

(N.  Y.)  433;  Salomon  v.  Weisberg,  Henderson  v.  Schuylkill  Valley  Clay 
29  Misc.  650,  61  N.  Y.  Supp.  60;  Becker    Mfg.  Co.,  24  Pa.  Super.  Ct.  422. 

V.  DeForest,  31  N.  Y.  Super.  Ct.   (1       4  Hegan  v.  Johnson,  2  Taunt.  148; 

Sweeny)  528;  Doe  d.  Wood  v.  Clarke,    Hancock    v.    Caffyn,    8    Bing.    358; 

7  Q.   B.   211;    Phillips  v.  Hartley,   3    Dunk  v.  Hunter,  5  Barn.  &  Aid.  322. 

Car.   &   P.   121;    Doe   d.   Pearson   v.       s  See  Sugden,  Letters  to  a  Man  of 

Ries,  8  Bing.  178.     See  Crow  v.  Hil-    Property,  96. 

dreth,    39    Cal.    618.    The    proposed       c  picknell  v.  Hood,  5  Mees.  &  W. 

lessee  may,  however,  obtain  the  right    104;    Gore  v.  Lloyd,   12  Mees.  &  W. 

of  immediate  possession  by  express    463;  Clayton  v.  Burtenshaw,  5  Barn. 

grant  of  such  right.     See  post,  §  65.    &  C  41;  Doe  d.  Phillip  v.  Benjamin, 
The  proposed  lessee,  after  having    9  Adol.  &  E.  644. 

refused  to  accept  a  lease  at  the  stip-        t  Crow    v.    Hildreth,    39    Cal.    618; 

ulated  rent  because  of  the  failure  of    Hurley    v.    Woo^l^ides.    21    Ky.    Law 

the  owner  to  make  improvements  as    Rep.  1073,  54  S.  W.  8. 

agreed,  cannot  assert  a  right  of  pos-        s  See  post,  §  57  a. 
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There  is  in  force  at  the  present  day  in  England  a  statute^ 
providing  that  a  lease  required  by  law  to  be  in  writing  shall  be 
void  at  law  unless  made  by  deed,  that  is,  unless  under  seal,  and, 
as  a  consequence  thereof,  no  question  can  there  arise  as  to  the 
nature  of  the  instrument,  unless  this  is  under  seal,  or  unless  the 
subject  thereof  is  not  a  term  of  such  length  of  duration  as  is 
required  by  the  statute  of  frauds  to  be  in  writing.^  <>  An  in- 
strument, however,  which  is,  under  the  statute,  void  as  a  lease 
because  not  under  seal,  will,  though  apparently  intended  as  a 
lease,  be  allowed  to  take  effect  as  a  contract  for  a  lease.^^  Furth- 
ermore, it  has  apparently  been  established  in  England  that,  since 
the  fusion  of  law  and  equity,  one  who  has  what  is  in  terms  merely 
a  contract  for  a  lease,  or  has  an  unsealed  lease,  which,  as  just 
stated,  may  be  construed  as  a  contract  for  a  lease,  is,  provided 
specific  performance  thereof  would  be  decreed,^^  ^q  1)q  regarded 
as  a  lessee,  at  least  for  some  purposes.^^  j^  ^j^g  leading  case  on 
this  subject^"*  it  is  said:  "A  tenant  holding  under  an  agree- 
ment for  a  lease  of  which  specific  performance  would  be  decreed 
stands  in  the  same  position  as  to  liability  as  if  the  lease  had  been 
executed.  He  is  not,  since  the  Judicature  Act,  a  tenant  from 
year  to  year,!^  he  holds  under  the  agreement,  and  every  branch 
of  the  court  must  now  give  him  the  same  rights.  *  *  * 
There  is  an  agreement  for  a  lease  under  which  possession  has 
been  given.  Now  since  the  Judicature  Act  the  possession  is  held 
under  the  agreement.  There  are  not  two  estates  as  there  were 
formerly,  one  estate  at  common  law  by  reason  of  the  payment  of 
the  rent  from  year  to  year,  and  an  estate  in  equity  under  the 
agreement.  There  is  only  one  court,  and  the  equity  rules  pre- 
vail in  it."  It  has  been  held,  however,  that  this  doctrine  applies 
only  as  between  the  parties  to  the  contract,  and  that  the  case 
"is  to  be  treated  as  though  before  the  Judicature  Acts  there  had 
been,  first,  a  suit  in  equity  for  specific  performance,  and  then 

98  &  9  Vict.  c.  106   (1845).  Div.   9;    Lowther  v.   Heaver,  41  Ch. 

10  See  ante,   §  25  d.  Div.  248;    Swain  v.  Ayres,  21  Q.  B. 

"Bond   V.    Rosling,    1   Best.   &   S.  Div.   289;    Allhusen  v.  Brooking,  2'J 

371;  Rollason  v.  Leon,  7  Hurl.  &  N.  Ch.  Div.  559. 

73;  Tidey  v.  Mollett,  16  C.  B.  (N.  S.)  "Walsh  v.  Lonsdale,   21  Ch.   Div. 

298.  9,  per  Jessel,  M.  R. 

12  See  post,   §  67  b.  is  See  post,  §  65. 

13  See  Walsh   v.  Lonsdale,   21  Ch. 
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an  action  at  law  between  the  same  parties:  and  the  doctrine  is 
applicable  only  in  those  cases  where  specific  performance  can 
be  obtained  between  the  same  parties,  in  the  same  court,  and 
at  the  same  time  as  the  subsequent  legal  question  falls  to  be 
determined. "^^  As  thus  explained  tlie  reason  of  the  doctrine  is 
clear.  One  having  a  right  to  compel  specific  performance  by 
another  of  a  contract  by  such  other  to  make  a  lease  to  him  was, 
before  the  merger  of  law  and  equity,  regarded,  as  against  such 
other,  as  actually  having  a  lease,  and,  since  such  merger,  he  is 
to  be  so  regarded  in  all  the  courts.  In  at  least  one  case  in  this 
country  this  doctrine  has  been  referred  to  with  approval,^'^  and 
it  might,  it  seems,  be  generally  applicable  in  those  states  in 
which  there  is  no  longer  any  separate  equity  jurisdiction.^^ 

The  question  whether  any  stipulations  entered  into  at  the  time 
of  and  in  connection  with  the  making  of  an  executory  agreement 
for  a  lease  are  "merged"  in  the  written  instrument  of  lease,  as 
finally  prepared  and  executed,  is,  it  is  conceived,  dependent  upon 
whether  the  instrument  of  lease  can  be  regarded  as  intended  to 
cover  that  particular  matter,  that  is,  whether  the  particular  stip- 
ulation can  be  regarded  as  "collateral"  to  the  lease,  within  the 
exception  to  the  so-called  "parol  evidence"  rule.'^ 

§  63.    Ascertainment  of  character  of  transaction. 

Whether  a  particular  transaction  constitutes  a  lease  or  a  mere 
contract  for  lease  is  a  question  in  each  case  of  the  intention  of 
the  parties.20     Ordinarily  the  question  arises  with  reference  to  a 

iR  Manchester      Brewery      Co.      v.  as   a   lease.     And   see  Bonaparte   v. 

Coombs    [1901]    2    Ch.   608,  per  Far-  Thayer,  95  Md.  548,  52  Atl.  496. 

well,  J.  i»  See  ante,   §   61. 

17  Weed  V.  Lindsay,  88  Ga.  686,  15  In  Stearns  v.  Lichtenstein,  48  App. 
S.   E.   836.   20   L.    R.   A.    33.  Div.  498,  62  N.  Y.  Supp.  949,  it  was 

18  Such  a  theory  is  perhaps  applied  held  that,  the  owner  havinj?  agreed 
in  Brarlley  v.  Metropolitan  Music  to  put  out  certain  tenants  of  loft  A 
Co.,  89  Minn.  516,  95  N.  W.  458,  and  in  consideration  of  plaintiff's  agree- 
Jourpensen  v.  Traitel,  47  N.  Y.  St.  ment  to  take  loft  B.,  he  was  liable 
Rep.  413,  20  N.  Y.  Supp.  33,  the  deci-  for  broach  of  his  agreement,  even 
slons  in  these  cases  being  apparent-  after  he  had  made  a  lease  to  plaintiff 
ly   to  the  effect   that  what   was  In-  of  loft  B. 

tended  as  a  contract  for  a  lease,  20  Doe  d.  Jackon  v.  Ashburner,  5 
under  the  circumstances,  took  effect    Term  R.    163;    Poole  v.   Bentley,  12 
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written  instrument,  and  calls  for  a  construction  of  the  instru- 
ment as  a  whole,  but  it  may  arise  when  the  transaction  is  not 
embodied  in  a  writing,  and  then  it  is  a  question  on  the  evidence. 
Certain  rules  are  deducible  from  the  decisions  which  may  aid  in 
the  solution  of  this  question  as  it  arises. 

Language  by  which  the  owner  of  land  "agrees  to  let"  has 
been  construed,  under  the  circumstances,  as  constituting  words  of 
present  demise  creating  a  lease  and  not  as  involving  a  mere  con- 
tract to  make  a  lease.21  On  the  other  hand,  language  which  is 
ordinarily  construed  as  effecting  a  present  demise,  as  for  in- 
stance "doth  lease,"  has,  in  at  least  one  case,  been  regarded  as 
involving,  in  view  of  the  context  and  surrounding  circumstances, 
merely  a  contract  for  a  future  demise.22 

The  fact  that  there  is  in  the  instrument  a  provision  for  the 
execution  of  a  lease  in  the  future,  or  a  reference  to  such  a  lease, 
does  not  necessarily  show  that  a  mere  agreement  for  a  future 
lease  is  intended,  since  such  language  may  be  inserted  merely  to 
secure  the  execution  of  a  more  formal  instrument.^s  Ordinarily, 
however,  it  seems,  the  presence  of  such  a  provision  tends  to  show 

East,  168;  Doe  d.  Pearson  v.  Ries,  8  56  Pa.  172;  Western  Boot  &  Shoe  Co. 

Bing.  178;  Johnson  v.  Phoenix  Mut.  v.  Gannon,  50  Mo.  App.  642;   Holley 

Life  Ins.  Co.,  46  Conn.  92;  Bacon  v.  v.  Young,  66  Me.  520. 

Bowdoin,  39   Mass.    (22  Pick.)    401;  22  Jackson    v.    Delacroix,    2    Wend. 

Potter  V.  Mercer,  53  Cal.  667;  Holley  (N.  Y.)   433.     See  Bac.  Abr.,  Leases 

V.  Young,  66  Me.  520;  Western  Boot  &  (K). 

Shoe  Co.  V.  Gannon,  50  Mo.  App.  642;  23  Maldon's    Case,    Cro.    Eliz.    33; 

Hallett  V.  Wylie,  3  Johns.  (N.  Y.)  44,  Baxter  v.  Browne,  2  W.  Bl.  973;  Poole 

3   Am.    Dec.    457;    Jackson    v.    Dela-  y.  Bentley,  12  East,  168;    Pinero  v. 

croix,  2  Wend.  (N.  Y.)  433;  Griffin  v.  Judson,  6  Bing.  206;   Doe  d.  Walker 

Kinsely,  75  111.  411;   Weed  v.  Lind-  v.  Groves,  15  East,  244;  Chapman  v. 

say,  88  Ga.   686,  15  S.  E.  836,  20  L.  Bluck,  4  Bing.  N.  C.   187;    Jones  v. 

R.  A.  33;  Ver  Steeg  v.  Becker-Moore  Reynolds,   1   Q.    B.    506;    Bradley   v. 

Paint  Co.,  106  Mo.  App.   257,  80   S.  Metropolitan    Music    Co.,    89    Minn. 

W.  346.  516,  95  N.  W.  458;  Jackson  v.  Kissel- 

21  Staniforth  v.  Fox,  7  Bing.  590;  brack,  10  Johns.   (N.  Y.)  336,  6  Am. 

Poole  V.  Bentley,  12  East,  168;    Doe  Dec.   341;    Coffee   v.   Smith,   109   La. 

d.  Phillips  V.  Benjamin,  9  Adol.  &  E.  440,  33  So.  554  (semble)  ;  In  re  Wood- 

644;  Doe  d.  Pearson  v.  Ries,  8  Bing.  ville,  115  La.  810,  40  So.  174    (sem- 

178;    Kabley   v.   Worcester   Gaslight  ble) ;  Grigsby  v.  Western  Union  Tel. 

Co.,  102  Mass.  392;  Averill  v.  Taylor,  Co.,  5  S.  D.  561,  59  N.  W.  734;  Feust 

8  N.  Y.  (4  Seld.)  44;   Steel  v.  Frick,  v.  Craig,  107  N.  Y.  Supp.  637. 
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tliat  the  intention  is  merely  to  make  a  contract  for  a  future 
lease. ^■* 

An  express  stipulation  that  the  instrument  shall  not  operate 
as  a  lease  will  override  words  prima  facie  indicative  of  a  present 
demise,-^  as  will  a  clause  in  efrect  requiring;  something  further  to 
be  done  or  some  contingency  to  be  satisfied  before  there  shall 
be  an  operative  demise.-"  But  the  instrument  may  be  a  lease 
though  it  does  not  give  a  right  of  immediate  possession,  since,  as 
is  well  recognized,  a  lease  for  years  may  create  an  estate  to  com- 
mence in  fiituro.^ 

If  the  writing  is  in  other  respects  ambiguous  as  to  whether 
it  is  intended  to  operate  as  a  lease  or  as  an  agreement  for  a  lease, 
it  will,  it  seems,  usually  receive  the  latter  construction  when  it 
shows  on  its  face  that,  at  the  time  of  its  execution,  the  alleged 
lessor  had  no  title  sufficient  to  support  the  lease,-*  or  when  the 
person  in  whose  name  the  lease  should  be  made  is  uncertain,^^ 
or  when  the  terms  of  the  tcnancj'^  are  loft  unsettled  in  some 
material  point,^"  as,  for  instance,  the  time  of  commencement  ^^  or 

24  See  Goodtitle  v.  "Way,  1  Term  R.  =7  See  Bacon  v.  Bowdoin,  39  Mass, 

735;    Doe   d.  Bromfield  v.   Smith,   6  (22    Pick.)    401;    Weed   v.    Crocker, 

East,   530;    Tempest  v.   Rawling,  13  79   Mass.    (13   Gray)    219;    Shaw  v. 

East,  18;   Bicknell  v.  Hood,  5  Mees.  Farnsworth,  108  Mass.  358;  Western 

&  W.  104;  Rollason  v.  Leon,  7  Hurl.  Boot  &  Shoe  Co.  v.  Gannon,  50  Mo. 

6  N.  73;  Griffin  v.  Knisely,  75  111.  App.  642:  Holley  v.  Young,  66  Me. 
411;  Harrison  v.  Parmer,  76  Ala.  520;  Whitney  v.  Allaire.  1  N.  Y.  (1 
157;  St.  Louis  Brew.  Ass'n  v.  Nieder-  Comst.)  305,  311;  Colclough  v.  Carpe- 
luecke,  102   Mo.  App.  303,   76  S.  W.  les,  89  Wis.  239,  61  N.  W.  836. 

645.  28  Hayward  v.  Haswell,  6  Adol.  & 

zsperring  v.   Brook,   7  Car.   &  P.  E.  265;   Clarke  v.  Moore,  1  Jones  & 

360;    Brook  v.  Biggs,  2  Bing.  N.  C.  L.   723. 

572.  -"  Doe  d.  Bailey  v.  Foster,  3  C.  B. 

20  Doe  d.  Jackson  v.  Ashbumer,  5  215. 

Term   R.   163;    Johns  v.   Jenkins,   1  so  Chapman  v.  Towner,  6  Mees.  & 

Cromp.  &  M.  227;  Jones  v.  Reynolds,  W.    100;    Arnold    v.   R.    Rothschild's 

1  Q.  B.  506;  Doe  d.  Wood  v.  Clarke,  Sons  Co.,  37  App.  Div.  564,  56  N.  Y. 

7  Q.    B.  211;  Gove  v.  Lloyd,  12  Mees.  Supp.  161. 

&  W.    463;    Buell    v.   Cook,   4   Conn.  3i  Dunk  v.  Hunter,  5  Barn.  &  Aid. 

238;    Weed   v.  Lindsay,   88   Ga.   686,  322;   Doe  d.  Wood  v.  Clarke,  7  Q.  R 

15  S.  E.  836,  20  L.  R.  A.  33;   Dono-  211;    Weed    v.   Lindsay,   88   Ga.    680, 

van  V.  P.  Schoenhofen  Brew.  Co..  92  15  S.  E.  830,  20  L.  R.  A.  33.     But  in 

Mo.  App.  341;   Jackson  v.  Delacroix,  Stnniforth    v.    Fox,    7    Bing.    590,    it 

2  Wend.  (N.  Y.)  433;  Proctor  v.  Ben-  was  held  that  a  clause  "doth  this  day 
son,  149  Pa.  254,  24  Atl.  279.  agree    to    let,"    without    any    other 
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duration  ^2  of  the  tenancy,  or  tlie  amount  of  the  rent.^^ 

The  fact  that,  hy  the  terms  of  the  instrument  4n  question,  per- 
mission is  given  to  the  proposed  lessee  to  take  immediate  pos- 
session, has  not  been  regarded  as  showing  that  the  transaction 
is  a  lease  rather  than  a  contract  for  a  lease.^*  It  is  conceived, 
however,  that  such  a  provision  for  immediate  possession  is  in 
itself  a  lease,  though  it  does  not  give  the  character  of  a  lease  to 
the  contract  for  the  making  of  a  lease  in  the  future.  In  other 
words,  in  such  case,  the  writing  embodies  two  separate  legal 
acts,  an  agreement  to  make  a  lease  in  the  future,  and  also  a 
lease,  at  will  or  otherwise,  taking  immediate  effect,  and  intended 
to  operate,  ordinarily,  until  the  making  of  the  principal  lease.^^ 
The  fact  that,  though  there  is  no  express  stipulation  in  the 
writing  as  to  the  taking  of  immediate  possession,  the  proposed 
lessee  is  admitted  into  possession  immediately  upon  the  execu- 
tion of  the  instrument,  has  been  regarded  in  several  cases  as 
tending  to  show  that  a  lease  is  intended,^^*  though  the  English 
cases  do  not  generally,  it  seems,  give  it  such  effect.^^     In  such 


designation  of  the  commencement  of 
tlie  term,  tended  to  show  a  lease  to 
begin  on  that  date. 

32  Clayton  v.  Burtenshaw,  5  Barn. 
&  C.  41;  Pentland  v.  Stokes,  2  Ball 
&  B.  68;  Hinckley  v.  Guyon,  172 
Mass.   412,   52   N.   E.   523. 

33  John  V.  Jenkins,  1  Comp.  &  M. 
227;  Gibson  v.  Needham,  96  Ga.  172, 
22  S.  E.  702. 

3*  Goodtitle  v.  Way,  1  Term  R. 
735;  Stone  v.  Rogers,  2  Mees.  &  W. 
443;  Brashier  v.  Jackson,  6  Mees.  & 
W.  549.  But  see  Hancock  v.  Caffyn, 
8   Bing.   358. 

35  See  post,  §  65. 

In  Billings  v.  Canney,  57  Mich. 
425,  24  N.  W.  159,  where  the  owner 
of  land  agreed  with  one  about  to 
erect  a  building  thereon  for  him  to 
pay  for  the  cost  of  the  building  by 
giving  a  lease  to  the  latter,  it  was 
held  that  this  constituted  a  lease  be- 
cause the  builder  immediately  took 
"possession"  for  the  purpose  of  con- 


structing the  building.  But  one 
who  enters  on  another's  land  merely 
to  erect  a  building  for  the  owner  is 
not  ordinarily  in  legal  possession. 
He  is  rather  a  licensee. 

35a  Jenkins  v.  Eldredge,  3  Story, 
325,  Fed.  Cas.  No.  7,268;  People  v. 
St.  Nicholas  Bank,  3  App.  Div.  544, 
38  N.  Y.  Supp.  379;  Jackson  v.  Kis- 
selbrack,  10  Johns.  (N.  Y.)  336,  6 
Am.  Dec.  34;  Hallett  v.  Wylie,  3 
Johns.  (N.  Y.)  44,  3  Am.  Dec.  457; 
Eagle  Tube  Co.  v.  Holsten,  110  N. 
Y.  Supp.  242;  Potter  v.  Mercer,  53 
Cal.  667.  See  McGrath  v.  City  of 
Boston,    103    Mass.    369. 

36  In  1  Piatt,  Leases,  610,  it  is  said 
that  "from  a  review  of  the  decisions 
it  is  apparent  that  the  fact  of  im- 
mediate possession  has  not  affected 
the  construction."  Mr.  Piatt  men- 
tions, however,  Doe  d.  Pearson  v. 
Ries,  8  Bing.  178,  in  which  the  op- 
posite view  is  asserted,  and  also  a 
dictum    of  Ashhurst,   J.,  in   Doe  d. 
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u  case,  it  appears,  as  iu  the  case  when  permission  to  take  immed- 
iate possession  is.  inserted  in  the  instrument  in  which  the  agree- 
ment to  lease  is  embodied,  there  is  a  lease  as  well  as  an  agreement 
for  a  Icase.^^ 

The  fact  that  the  instrument,  if  construed  as  a  lease,  would  be 
void,  as  undertaking  to  create  a  freehold  to  commence  in  fuixiro-^^ 
or  as  being  a  defective  execution  of  a  puwer.^'J  has  been 
regarded  as  ground  for  construing  it  as  an  executory  agreement 
merely.  There  are  likewise  several  English  cases  to  the  effect 
that  if,  by  operating  as  a  lease,  it  would  create  a  forfeiture,  as 
being  a  lease  by  a  copyhold  tenant  for  a  greater  period  than  that 
allowed  by  the  custom  of  the  manor,  the  instrument  would  be 
construed  as  an  agreement.*"  And,  by  analogy  to  this  view, 
it  seems  that  the  courts  might  tend  to  refrain  from  construing 
an  instrument  at  a  sublease  if  this  would  subject  the  sublessor 
to  a  forfeiture  for  breach  of  a  condition  against  subleasing. 

§  64.    Completeness  of  agreement. 

There  is   no  binding  contract   when   some   of  the   terms  yet 
remain  to  be  settled  ^^  or  when  the  agreement,  as  made,  is  not 

.Tackson    v.    Ashburner,    5    Term    R.  Co.,  44  N.  Y.  79;  Disbrow  v.  Wilkins, 

168,    contra.  11    App.    Div.    628,    44    N.    Y.    Supp. 

In    Harrison    v.    Parmer.    76    Ala.  1115;  Jenkelson  v.  Ruff,  31  Misc.  276, 

157,    it   is   said    that    the   taking   of  64  N.  Y.  Supp.  40;  Franke  v.  Hewitt, 

possession    is    not    conclusive.     This  56  App.  Div.  497,  68  N.  Y.  Supp.  968; 

is   undoubtedly    so.     To   this    effect,  Schaltz   v.    Northwestern   Mut.   Life 

see,  also.  Tillman  v.  Fuller,  13  Mich.  Ins.   Co.,  40   C.  C.  A.   556,  100  Fed. 

113.  573.     But  in  Weaver  v.  Wood,  9  Pa. 

37  See  ante,  at  note  35.  220,   it  was  decided   that  an   agree- 

38  Jones  V.  Duggan,  1  Jebb  &  B.  3,  mrnt  to  lease  "at  a  fair   rent"  was 
4  Jr.  Law  Rep.  86.  sufficiently    certain. 

39  Clarke  v.   Moore,  1  Jones  &   L.       The   mere   fact  that   no   time   for 
y23  payment   of   rent    is   named    is    im- 

40Lenthall  V.  Thomas,  2  Keb.  267;  material,    since,    in    the   absence    of 

Fenny  v.  Child.  2  Maule  &  S.  255.  any  provision  on  the  subject,  rent  is 

41  Wood  V.  Mldgley,  5  De  Gex.  M.  payable  at  the  end  of  the  year.     Mc- 

&G.41;    Charlton  V.  Columbia  Real  Farlane    v.    Williams.    107    111.    33 

Estate  Co..  64  N.  J.  Eq.  631.  54  Atl.  And  If  the  agreement  states  how  the 

444;  Id.,  67  N.  J.  Eq.  629.  60  Atl.  192,  amount  of  rent  is  to  be  ascertained, 

69  L.  R.'  A.  394.  110  Am.  St.  Rep.  495;  it  need  not  name  the  rent.     Id. 

Sourwine  v.  Truscott.  17  Hun  ^N.  Y.)  In  Gardner  v.  Hazelton,  121  Mass. 

432;    Brown  v.   New  York  Cent.   R.  494,  it  was  held  that  an  agreement 
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intended  to  be  binding  but  it  is  expressly  made  "subject  to  the 
approval  of  a  formal  contract"  or  the  like,'*^  or  there  appears 
a  design  of  further  negotiation.^s  But  the  fact  that  it  is  stipu- 
lated that  a  formal  contract  shall  be  prepared  does  not  neces- 
sarily show  that  the  preliminary  one  is  not  in  the  meanwhile  to 
be  binding,44  even  though  such  formal  contract  is  to  be  satis- 
factory to  the  attorneys  of  the  parties.^^ 

§  65.    Taking  of  possession  by  proposed  lessee. 

The  fact  that  the  owner  of  land  has  contracted  to  make  a  lease 
to  another  does  not  of  itself  give  the  latter  any  right  to  the 
possession  of  the  land.^*^  Not  infrequently,  however,  the  owner, 
at  the  time  of  making  the  contract  or  subsequently  thereto,  gives 
permission  to  the  other  party  to  occupy  pending  the  making  of 
the  actual  lease.     The  right  of  possession  thus  given,  contempor- 


to  lease  which  failed  to  specify  the 
term  of  the  lease  could  not  he  shown 
to  be  an  agreement  to  assign  a 
term  which  was  vested  in  the  per- 
son  so   agreeing. 

42  Winn  V.  Bull,  7  Ch.  Div.  29; 
Harvey  v.  Barnard's  Inn,  50  Law  J. 
Ch.  750;  Martin  v.  Davis,  96  Iowa, 
718,  65  N.  W.  1001;  Boisseau  v.  Ful- 
ler, 96  Va.  45,  30  S.  E.  457.  This  is 
merely  an  ordinary  rule,  applicable 
to  all  classes  of  contracts  (Pollock, 
Contracts  (6th  Ed.)  41;  Hammon, 
Contracts,  §  85),  and  does  not  mean 
that  an  executory  contract  for  a 
lease  is  not  binding  if  it  looks 
toward  the  making  of  a  formal  writ- 
ten lease.  Practically  every  agree- 
ment for  a  lease  does  that.  It 
means  merely  that  the  fact  that  the 
parties  have  provisionally  come  to 
an  agreement  upon  terms,  does  not 
render  such  terms  binding  upon 
them  if  it  is  intended  that  they  shall 
not  be  so  binding  until  incorporated 
in  a  formal  instrument.  Certain  ex- 
pressions in  Law  v.  Pemberton,  10 
Misc.  362,  31  N.  Y.  Supp.  435,  seem 


to  be   somewhat  misleading  in  this 
regard. 

43  Charlton  v.  Columbia  Real  Es- 
tate Co.,  64  N.  J.  Eq.  631,  54  Atl. 
444;  Arnold  v.  Rothschild's  Sons  Co., 
37  App.  Div.  564,  56  N.  Y.  Supp.  161; 
Foster  v.  Clifford,  42  Misc.  496,  86 
N.  Y.  Supp.  28;  Stratford  v.  Bos- 
worth,  2  Ves.  &  B.  341;  Donnison  v. 
People's  Cafe  Co.,  45  Law  T.  (N.  &) 
187. 

44  Bonnewell  v.  Jenkins,  8  Ch.  Div. 
70;  Eadie  v.  Addison,  52  Law  J.  Ch. 
80;  Chipperfield  v.  Carter,  72  Law  T. 
(N.  S.)  487;  Gramm  v.  Sterling,  8 
Wyo.  527,  59  Paa  156. 

45  Eadie  v.  Addison,  31  Wkly.  Rep. 
320;  Chipperfield  v.  Carter,  72  Law 
T.  (N.  S.)  487.  That  the  contract 
requires  the  instrument  of  lease  to 
be  satisfactory  to  the  parties  or  their 
attorneys  does  not  authorize  a  dis- 
approval thereof  not  based  on  reas- 
onable ground.  Pittsburgh  Amuse- 
ment Co.  V.  Ferguson  100  App.  Div. 
453,  91  N.  Y.Supp.  666. 

46  See  ante,  note  2. 
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aiieously  with  or  subsequently  to  the  making  of  a  contract  for 
a.  lease,  is,  ordinarily  perhaps,  spoken  of  as  possession  "under'' 
such  contract  or  agreement,  which  seems  hardly  accurate,  as 
the  right  to  possession  does  not  result  from  the  agreement  to 
make  the  lease,  but  rather  from  the  lease  involved  in  the  giving 
of  permission  to  take  possession.  That  this  is  so  seems  apparent 
when  we  consider  the  case  of  a  permission  to  take  possession, 
given  after  the  making  of  the  contract.  The  intended  lessee  can 
certainly  not  then  be  said  to  take  possession  under  the  contract, 
and,  on,  principle,  the  fact  that  such  permission  is  embodied  in 
the  same  writing  as  the  contract  to  make  a  lease  seems  entirely 
immaterial. 

The  proposed  lessee,  thus  entering  by  permission,  is  evidently 
in  a  position  in  many  respects  similar  to  that  of  a  vendee  so 
entering.'*'^  That  he  is  a  tenant  seems  apparent  from  the  fact 
that  he  is  in  possession  by  permission  of  another,*^  and  he  is 
ordinarily  regarded  as  being  in  the  first  place  a  tenant  at  will,^^ 
as  is  any  other  person  obtaining  possession  by  bare  permission,^^* 
becoming  a  tenant  from  year  to  year  or  other  periodic  tenant 
upon  the  payment  of  a  yearly  or  other  periodic  rent.^^^     If  it 

*^  See  ante,  §  43  a.  Ing  the  execution  of  a  lease  to  him 

•«8  See  ante,  §  3  a.  for  a  year  is  a  tenrint  for  a  year. 

One  who  thus  entered  by  permis-  bo  See   ante,    §   13   a    (3). 

sion  of  the  person  who  had  agreed  8i  Hamerton   v.    Stead.   3   Barn.   & 

to  make  a  lease  to  him,  which  the  C.  483;  Braythwayte  v.  Hitchcock,  10 

latter  afterwards   refused   to   make,  Mees.  &  W.  497;  Chapman  v.  Towner, 

was  held  to  be  a  tenant  of  the  latter,  r.    Mees.   &   W.   100;    Cox  v.   Bent,  5 

so   that  he  could    not   be   ousted  by  Bing.    185;    Doe  d.   Wood  v.  Clarke, 

forcible  entry  and  detainer  proceed-  7  Q.  B.  211.     In  Cheney  v.  Newberry, 

ings  without  the  ninety  days'  notice  67  Cal.  125,  7  Pac.  444,  it  is  said  that 

required   by   statute   in   the  ca.se  of  if  one  enters  "under  a  contract  for 

agricultural    tenancies.    Neppach    v.  a  lease"  for  a  stated  term  and  at  a 

Jordan,  15  Or.  308,  19  Pac.  353.  specified  rent,  and  the  rent  is  paid, 

*«  Chapman  v.  Towner,  6  Mees.  &  there  is  a  valid   lease  for  the  term 

W.   100;    Braythwayte  v.   Hitchcock,  and    at    the    rate    named. 

10  Mees.  &  W.  494:   Tuttle  v.  Lang-  It  does  not  clearly  appear  whether 

ley,  68  N.  H.  464.  39  Atl.  488   (sem-  the   court   regarded   the   written    in- 

ble) ;    Weed  v.  Lindsay,  88  Ga.  686.  stniment    as    a    l<^ase    or   as   a   con- 

15  S.   E.  836,   20   L.  R.   A.   33.     See  tract    for    a    lease.     If    merely    the 

Lyon  V.  Cunningham.  136  Mass.  532.  latter,    entry   and   payment   of   rent 

In  Bonaparte  v.  Thayer,  95  Md.  548,  could    not   convert   it   into   a   lease, 

52  Atl.  496,  it  seems  to  be  considered  though    these    facts,    or    rather    the 

that  one  so  taking  possession  pend-  owner's  grant  of  permission  to  enter. 


65 


TAKING  OF  POSSESSION. 


381 


should  happen,  however,  that  in  the  particular  case  he  is  given 
possession  to  endure  until  the  making  of  a  lease,  and  a  particular 
time  is  named  for  this,  he  would  be,  it  seems,  a  tenant  for  years, 
as  having  possession  for  a  determinate  time.^^  it  has  been  said 
that  he  is  a  tenant  at  will  after  he  refuses  to  accept  a  lease  as 
agreed,^^^  but  it  does  not  seem  that  such  refusal  would  have  the 
effect  of  creating  a  tenancy  at  will,  if  such  tenancy  was  not  be- 
fore existent.  He  is,  it  seems,  in  each  case,  before  any  default 
on  his  part,  either  a  tenant  at  will,  a  periodic  tenant,  or  a  tenant 
for  years,  and  such  default  could,  it  seems,  have  an  effect  in 
changing  the  character  of  his  tenancy  only  if,  in  the  particular 
case,  his  right  of  possession  was  then  to  come  to  an  end,  in  which 
case  he  would  become  a  tenant  at  sufferance.^^ 


and  his  acceptance  of  rent,  would  be 
evidence  of  the  creation  of  a  peri- 
odic tenancy. 

In  Huntingdon  v.  Parkhurst,  87 
Mich.  38,  49  N.  W.  597,  24  Am.  St. 
Rep.  146,  it  is  said  of  one  having 
a  verbal  agreement  for  a  lease  that 
"if  he  enters  awaiting  the  execu- 
tion of  the  agreement,  his  entry  is 
one  under  a  license,  but  if,  after  be- 
ing in  possession  of  the  premises, 
he  pays  rent  for  the  use  of  them  in 
accordance  with  the  agreement 
which  was  to  be  reduced  to  writing, 
his  relation  is  that  of  a  tenant  at 
will."  It  may,  however,  be  ques- 
tioned whether,  assuming  that  an 
intending  lessee  so  entering  is  a 
licensee,  the  fact  that  he  pays  a 
periodic  sum  is  suflBcient  to  change 
him  into  a  tenant.  He  might  pay 
it  merely  for  the  enjoyment  of  the 
license.  It  has  been  suggested  in 
no  other  jurisdiction  that  one  enter- 
ing under  such  circumstances,  not 
paying  any  rent,  is  primarily  a 
licensee  rather  than  a  tenant,  but 
such  view  is  supported  by  the  deci- 
sions to  the  effect  that  a  vendee  so 
entering  is  a  licensee.  Ante,  §  43  a, 
note  11. 


In  Childers  v.  Lee,  5  N.  M.  576, 
25  Pac.  781,  12  L.  R.  A.  67,  it  was 
held  that  where  one  whose  lease 
ended  June  1  agreed  to  make  a 
lease  to  another  for  a  year  from 
April  1,  provided  he  could  obtain 
a  renewal  of  his  own  lease,  and  the 
intending  lessee  took  possession 
and  paid  rent,  he  did  not  become  a 
tenant  from  year  to  year,  but  was 
at  most  a  tenant  at  will,  on  the 
theory  apparently  that  a  tenancy 
from  year  to  year  could  not  have 
been  intended  when  the  landlord's 
interest  might  endure  but  a  few 
months.  This  seems  to  be  an  ap- 
plication of  the  principle  that  pay- 
ment and  acceptance  of  a  periodic 
rent  do  not  create  a  periodic  ten- 
ancy if  this  was  evidently  not  in- 
tended.    See  ante,  §  14  b  (2)    (a). 

52  See  ante,  43  a,  at  note  24. 

53  Dunne  v.  Trustees  of  Schools, 
39  111.  578.  See  Weed  v.  Lindsay, 
88  Ga.  686,  15  S.  B.  836,  20  L.  R.  A. 
33.  In  Anderson  v.  Prindle,  23 
Wend.  (N.  Y.)  616,  it  is  said  that  by 
refusing  to  accept  the  lease  he  be- 
comes "a  tenant  at  will  or  at  suffer- 
ance." 

54  In  Welch  v.  Winterburn,  25  Hun 
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In  jurisdictions  in  which  a  vendee  who  enters  before  convey- 
ance is  not  regarded  as  a  tenant,  or  is  rejsjarded  as  a  tenant  sub 
modo  only,^^  an  intending  lessee  so  entering  would,  presumably, 
be  in  a  similar  position.'^c 

It  has  been  decided  in  England  that  the  tenancy  from  year  to 
year  or  other  periodic  tenancy  which  may  result  from  the  per- 
missive entry  of  the  person  to  whom  the  owner  has  agreed  to 
make  a  lease,  and  his  payment  of  a  yearly  or  other  periodic  rent, 
is  subject  to  the  terras  of  the  intended  lease,  so  far  as  they  are 
applicable  to  and  not  inconsistent  with  a  tenancy  of  that  char- 
acter, on  a  presumption,  it  seems,  of  an  agreement  to  that  effect. 
So  it  has  been  decided  that  a  tenancy  from  year  to  year  thus 
arising  was  subject  to  a  stipulation,  in  an  agreement  for  a  three 
years'  lease,  to  keep  the  premises  in  repair  during  the  tenancy,'^^ 
to  a  stipulation,  in  an  agreement  for  a  seven  years'  lease,  to  paint 
at  the  end  of  the  seventh  year,^^  to  a  stipulation  "to  keep  open 
the  shop  and  to  use  the  best  endeavors  to  promote  the  trade  of 
it  during  the  tenancy,  "°^  and  to  one  binding  the  landlord  to  pay 
the  tenant  for  tillages  on  the  expiration  of  his  tenancy.*^"  A 
proviso  for  re-entry  on  nonpayment  of  rent  or  nonperformance 
of  other  covenants  has  also  been  held  applicable  to  such  a  ten- 
ancy,^ and,  at  the  expiration  of  the  term  named  for  the  pro- 
posed lease,  the  tenancy  will  cease  without  any  notice  to  quit.^* 
On  the  other  hand  it  has  been  held  that  a  provision  for  a  two 

(N.  Y.)  437,  it  is  said  that  he  would  ate  his  liability  for  use  and  occupa- 
in  such  case  be  a  trespasser,  but  this  tion  without  giving  the  notice  re- 
statement is  made  merely  as  a  basis  quired  by  statute  in  the  case  of 
for  his  liability  for  mesne  profits  tenancies  at  will, 
after  re-entry  by  the  owner.  One  C7  Richardson  v.  Gifford,  1  Adol.  & 
who  enters  by  permission  is  not  E.  52.  See  Pistor  v.  Carter,  9  Mees. 
properly   a   trespasser,   although,   by  &  W.   315. 

a  fiction  of  law,  he  may  be  liable  in  58  Martin  v.   Smith,  L.  R.  9  Exch, 

trespass  for  mesne  profits  if  he  re-  50. 

mains  longer  than  he  is  authorized  59  Sanders  v.  Karnell,  1  Fost.  &  F. 

to  remain.     Ante,  §  15  a.  at  note  561.  356. 

55  See  ante,  §   43  a.  «oBrocklington     v.     Saunders,     13 

56  In    Lyon    v.    Cunningham,    136  Wkly.    Rep.    46. 

Mass.   532.    it  was  decided   that   one  «'  Thoma?  v.  Packer,  1  Hurl.  &  N. 

who  was  given  possession  in  antici-  669;    Doe  d.  Thomson  v.  Amery,  12 

pation    of    a    written    lease    to    him  Adol.  &  E.  479. 

could,  upon  a  refusal  to  make  a  lease,  «2  Doe  d.  Tilt  v.  Stratton.  4  Bing. 

relinquish  possession  and  so  termin-  446;   Doe  d.  Davenish  v.  Moffatt,  15 
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years'  notice  to  quit  is  not  applicable  to  a  tenancy  from  year 
to  year  so  arising.^^  a  covenant  to  build,  or  to  do  such  material 
repairs  as  are  not  usually  done  by  tenants  from  year  to  year,  is 
apparently  not  applicable.^^ 

A  proposed  lessee,  thus  allowed  to  take  possession  in  anticipa- 
tion of  the  execution  of  a  written  lease  to  him,  is  ordinarily 
liable  for  use  and  occupation.^^ 

§  66.    Written  memorandum  of  agreement. 

a.  Necessity.  An  agreement  for  the  future  making  of  a 
lease  of  land  is  within  the  fourth  section  of  the  English  statute 
of  frauds,  proAdding  that  "no  action  shall  be  brought  whereby 
to  charge  any  person"  upon  "any  contract  or  sale  of  lands,  tene- 
ments or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with or  some  other  person  by  him  lawfully  authorized.  "^^  In 
most  states  in  this  country  there  is  a  statutory  provision  of  a 
similar  character,  and  a  contract  for  a  lease  would  ordinarily  be 
regarded  as  in  effect  a  contract  for  the  sale  of  an  interest  in  land, 
and  so  within  such  a  provision.^^  The  fourth  section  of  the 
English  statute  does  not  contain  any  exception  of  short  time  lea- 
ses, and,  consequently,  under  that  statute,  while  a  lease  for  three 
years  or  less,  on  which  a  rent  equal   to  two-thirds  the   value 

Q.  B.  257;   Tress  v.  Savage,  4  El.  &  Mete.)    319;    Grain  v.  Thompson,  87 

Bl.  36.  Minn.  172,  91  N.   W.  483;    Smith  v. 

63Tooker  v.   Smith,  1  Hurl.  &  N.  Phillips,  69   N.  H.  470,  43  Atl.  183; 

732.  Charlton    v.    Columbia   Real    Estate 

64  Bowes  V.  Caroll,  6  El.  &  Bl.  255.  Co.,  67  N.  J.  Eq.  629,  60  Atl.  192,  69 

per  Erie,  J.  L.  R.  A.   394;   Hawley  v.   Moody,  24 

«5  See  post,  §  304  a.  Vt.   603;    Richards   v.   Redelsheimer, 

66  Sanderson   v.    Graves,   L.   R.    10  36  Wash.  325,  78  Pac.  934. 

Exch.  234;  Lever  v.  Koffler  [1901]  1  In    Wiessner    v.    Ayer,    176    Mass. 

Ch.   543;  Moore  v.  Kay,  5  Ont.  App.  425,  57  N.  E.  672,  it  was  held  that  if 

261;    1    Piatt,    Leases,    568;    1    Dart,  a  written  offer  to  take  a  lease  was 

Vendors    &    Purchasers     (6th     Ed.)  amended  by  telephone,  before  it  was 

228;   Sugden,  Vendors  &  Purchasers  accepted,    as    to    the  time   for    pay- 

(14th  Ed.)  123.  ment  of  rent,  there  was  no  enforcible 

67Eaton    V.    Whitaker,    18    Conn,  contract.     The  offer  as  written  was 

222,   44   Am.    Dec.    586;    Diamond  v.  never    accepted,    and    the    amended 

Macfarlane,   11   Hawaii,  181;    Town-  offer  was  not  evidenced  by  writing, 
send     V.    Townsend,    47     Mass.     (6 
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of  the  land  is  reserved,  is  valid,  though  not  in  writing,^*  a  con- 
tract for  the  makinf]f  of  such  a  sliort  time  lease  is,  it  seems,  unen- 
forcible  if  not  evidenced  by  writing.^^ 

The  staliltory  provision,  found  in  a  number  of  states  in  this 
country,  that  a  "contract  for  leasing"  shall  be  in  writing,  would 
seem,  as  before  remarked,'^"  to  be  particularly  applicable  to  a  con- 
tract to  make  a  lease.'^^''^^ 

Occasionally  it  has  been  assumed  that  a  contract  to  make  a 
lease  for  a  term  of  more  than  one  year  is  within  the  provision  of 
the  statute  of  frauds  requiring  any  contract  not  to  be  per- 
formed within  a  year  to  be  evidenced  by  writing.'^  But  since 
the  performance  of  such  an  agreement  consists  in  the  making  of 
the  lease,  the  fact  that  the  lease  when  made  will  extend  until  the 
expiration  of  a  period  greater  than  a  year  from  the  date  of  the 
agreement  should  not,  it  seems  clear,  bring  the  agreement  within 
such  provision."^ 

b.  Contents.  The  memorandum  must,  to  comply  with  the 
requirements  of  the  statute,  state  all  the  material  terms  of  the 
contract.  For  instance,  the  identity  of  the  lessor  or  his  agent,"* 
and  of  the  lessee  or  his  agent,"^  must  appear,  though  they  need 
not  be  actually  named,  it  seems,  a  reference  to  the  lessor,  for 
instance,  as  the  "proprietor"  or  person  in  possession  being  suffi- 
cient."^ 

6«  See  ante,  §  25  d.  In    St.    Joseph    Hydraulic    Co.    v. 

69  Sugden,  Vendors  &  Purchasers  Globe  Tissue  Paper  Co.,  156  Ind.  665, 
(14th  Ed.)  123;  Smith,  Landl.  &  59  N.  E.  995,  it  was  held  that  this 
Ten.   (3d   Ed.)   100.  clause  of  the  statute  did  not  apply 

70  See  ante,  §  25  b.  to  such  a  contract  because  it  is  one 
71.  72  In  Tillman  v.  Fuller,  13  Mich,    "conveying    an    interest    in    land." 

113,    it  "is    clearly  stated    by  Christ-  It  mipht   rather  be  said,   it   is    sub- 

iancy,  J.,   that  such  a  clause  refers  mitted,  that  such  a  contract  is  one 

to    an    executory    agreement    for    a  "for  the  conveyance  of"  an  interest 

lease.    And  see  Hand  v.  Osgood,  107  in    land.     The    contract    itself    does 

Mich.  55,  64  N.  W.  867.  61  Am.  St.  not  convey  any  interest,  In  the  view 

Rep.  312,  to  the  same  effect.  at   least   of   a  court  of   law. 

73  Donovan  v.  Schoenhofen  Brew.  75  Warner  v.  Willington,  3  Dr^w. 
Co.,  92  Mo.  App.  341;  Crain  v.  523;  Williams  v.  Jordan,  6  Ch.  Div. 
Thompson,  87   Minn.   172,   91   N.   W.  517. 

483.  7<i  stokell  v.  Niven,  01  L^w  T.  (N. 

74  Shakespeare  v.  Alba.  76  Ala.  S.)  18;  Carroll  v.  Williams,  1  Ont. 
3.51;  Tillman  v.  Fuller,  13  Mich.  113:    150. 

Eaton    v.    Whitaker,    18    Conn.    222,        77  Carr  v.  Lynch  [1900]  1  Ch.  613; 
44  Am.  Dec.   586.  Rossiter  v.  Miller,  3  App.  Cas.  1124; 
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The  time  for  the  commencement  of  the  term  must  appear,'^® 
and,  in  the  absence  of  such  statement,  the  term  will  not  be 
deemed  to  commence  at  the  date  of  the  agreement.'^^  But  the 
date  of  commencement  may  be  ascertained  by  a  construction  of 
the  agreement  as  a  whole  when  there  is  no  specific  designation 
thereof.s*^  The  written  memorandum  must  also  state  the  period 
of  the  duration  of  the  term.^^  And  it  must,  it  would  seem,  also 
state  the  amount  of  rent  to  be  paid  or  fix  some  mode  for  its  ascer- 
tainment, as  by  providing  for  its  settlement  by  arbitration.^^ 
Any  special  covenants  which  are  to  be  inserted  in  the  lease 
must  be  clearly  and  accurately  stated,®^  though  what  are  re- 
garded as  "usual  covenants"  need  not  be  mentioned,  they  being 
a  part  of  the  agreement  as  of  course.^'*  It  must  also  describe  or 
name  the  premises  to  be  leased,^^  though  it  is  sufiicient  if  the 
property  referred  to  can  be  identified  by  the  aid  of  parol  evi- 
denced^ 

It  is  no  objection  to  the  memorandum  that  some  of  its  terms 
are,  as  stated  therein,  to  be  ascertained  by  reference  to  something 
to  be  done  in  the  future,  as,  for  instance,  by  reference  to  the 
terms  of  another  lease  subsequently  to  be  made,  provided  they 

Catling   V.    King,    5    Ch.    Div.    660;  sa  Gregory  v.  Migliell,  18  Ves.  Jr. 

Cummins  v.  Scott,  L.  R.  20  Eq.  11;  328. 

29  Am.  &  Eng.  Enc.  Law   (2d  Ed.)  83  Doe  d.  Bute  v.  Guest,  15  Mees, 

865.  &    W.    160;     Propert    v.    Parker,    3 

TsBIore    V.    Sutton,    3    Mer.    237;  Mylne  &  K.  280;   Wiessner  v.  Ayer, 

Bayley   v.   Fitzmaurice,   8   El.   &  BI.  ^^^  ^ass.  425,  57  N.  E.  672. 

664;    Clarke  v.  Fuller,  16  C.  B.   (N.  «*  Cliurcli    v.    Brown,   15   Ves.    Jr. 

S.)   24;   Humphery  v.  Conybeare,  80  ^^^'    ^'^^'^^   ^-   Northwestern  Mut. 

T  rr     .^T    a^    Ar^      n         i,         w-i     ^^^^    I"^-    ^°-'    ^0    C    C.    A.    556,    100 

Law  T.    (N.  S.)    40;    Carroll  v.  Wil-    ^^   ,     __.     „.     _,.  „    _       ,,     „  ' 

Fed.    573;    Woodfall,   Land!.    &  Ten. 
liams.  1  Ont.  150.  ^^^^^   ^^^    97      ^^    ^^   ^^^^j    ^^^^^ 

79  Marshall    v.    Berridge,    19    Ch.   ^ant.  see  infra,  §  68. 

^*'^-   2^^-  85  Daniels  v.  Davison,   16  Ves.  Jr. 

80  Marshall  V.  Berridge,  19  Ch.  Div.  249;  Lancaster  v.  De  Trafford,  31 
233;  In  re  Lander  &  Bagley's  Con-  Law  J.  Ch.  554;  Price  v.  Griffith,  1 
tract    [1892]    3    Ch.    41;    Erskine    v.  De  Gex,  M.  &  G.  80. 

Armstrong,  20  L.  R.  Ir.  296.  ss  Owen  v.  Thomas,  3  Mylne  &  K. 

siClinan  v.  Cooke,  1  Schoales  &  353;  McMurray  v.  Spicer,  L.  R.  5 
L.  22;  Clarke  v.  Fuller,  16  C.  B.  (N.  Eq.  527;  Magee  v.  Lavell,  L.  R.  9  C. 
S.)  24;  Fitzmaurice  v.  Bayley,  9  H.  P.  107.  See  4  Wigmore,  Evidence, 
L.  Cas.  78.  §  2465. 

L.  and  Ten.  25. 
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are  so  ascertained   before  the  brin^'ing  of  an  action  upon  the 
agreement.^^ 

c.  Execution.  In  regard  to  the  execution  of  the  memo- 
randum the  same  requirements  exist  as  in  the  case  of  any  other 
agreement  within  the  fourth  section  of  the  staute  of  frauds. 
It  must  be  signed  "by  the  party  to  be  charged  or  some  other 
person  by  him  lawfully  authorized,"  but  there  is  a  signature 
within  the  requirement,  if  his  name  is  placed  by  him  or  by  his 
direction  in  any  part  of  the  instrument,^^  provided  it  is  so 
placed  with  the  intention  of  thereby  executing  the  same  as  a 
binding  obligation,**^  and,  provided  further,  it  is  intended  to 
authenticate  the  whole  and  not  merely  a  part.''^  If  the  local 
statute  requires  the  agreement  to  be  "subscribed,"  a  signature 
elsewhere  than  at  the  foot  of  the  writing  is  insufficient.^^ 

d.  Part  performance.  Although  a  contract  for  a  lease  is 
not  evidenced  by  writing,  as  required  by  the  fourth  section  of 
the  statute  of  frauds,  courts  of  equity  will  frequently  decree  spe- 
cific performanee,^2  in  case  the  contract  has  been  partially  per- 
formed by  the  person  seeking  specific  performance.^^  The  doc- 
trine of  part  performance  is  ordinarily  based  on  the  theory  that 
if  one  party  to  a  contract  allows  the  other  to  act  upon  it,  he 
should  not  be  allowed  to  assert  the  lack  of  the  evidence  of  the 

87  Freeland  v.  Ritz,  154  Mass.  257,  The  defendant's  grantor  had  agreed 
28  N.  E.  226,  12  L.  R.  A.  561,  26  Am.  to  make  the  lease  to  the  complain- 
St.  Rep.  244.  ^.nt,  and  defendant,  by  his  contract 

88  Propert  v.  Parker,  1  Russ  &  M.  of  purchase  of  the  land,  assumed  the 
625;  Bleakley  v.  Smith,  11  Sim.  150;  agreement  for  the  lease  and  gave 
Tourret  v.  Cripps,  48  Law  J.  Ch.  bond  to  perform  his  contract  of  pur- 
5gY  chase,    and    thereafter    the    vendor 

80  See  cases  cited   29  Am.  &  Eng.  gave   the    proposed    lessee   a   memo- 

Enc.    Law    (2d    Ed.)     856    note    7;  randum  of  the  agreement  for  a  lease, 

Browne,  Stat,  of  Frauds,  §  357.  on  which  he  might  have  been  held 

90  Caton  V.  Caton,  L.  R.  2  H.  L.  liable,  and  it  was  decided  that  the 
127"    Stokes  v.  Moore,  1  Cox,  219.  defendant  was  estopped  from  setting 

91  29  Am.  &  Eng.  Enc.  Law  (2d  up  the  statute  of  frauds  in  a  suit 
Ed.)  857;  20  Cyclopedia  Law  &  Proc.  for  specific  performance,  as  this 
2-74  would   involve   a   fraud    on   the   pro- 

82  See  post,  §  67  b.  posed  lessee  and  on  the  vendor,  and 

93  In   Hodges  v.   Howard.   5  R.   L  to  prevent  this  fraud,  and  to  avoid 

149,   the    court  decreed   specific  per-  the    circuity    of    action    involved    in 

formance  of  an   oral   agreement   to  bringing  suit  on  the   bond,  specific 

make  a   lease  on  a  principle  some-  performance  would  be  decreed, 
what  analagous  to  part  performance. 
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contract  required  by  the  statute,  such  conduct  on  his  part  in 
effect  constituting  a  fraud  upon  the  other.^^  In  accordance 
with  this  theory  it  seems  that  acts  by  one  party  which  are  done 
without  the  knowledge  of  the  other  cannot  properly  be  regarded 
as  sufficient  part  performance  to  render  the  contract  enforcible 
as  against  the  latter.^^  And  even  though  there  is  in  the  particu- 
lar case  sufficient  part  performance  to  authorize  the  interposition 
of  equity,  the  terms  of  the  contract  must  be  clearly  and  fully 
proven  before  the  court  can  act.*^^ 

As  to  the  character  of  the  acts  of  part  performance  necessary 
thus  to  relieve  a  party  in  equity  from  the  operation  of  the  stat- 
ute, the  best  considered  authorities  are  to  the  effect  that  they 
must  be  such  as  to  show  that  some  contract  exists  between  the 
parties,  and  that  they  are  consistent  with  that  alleged.^'^  There 
are  a  number  of  cases  to  the  effect  that  the  delivery  of  posses- 
sion to  the  intending  lessee  is  sufficient  to  take  the  case  out  of  the 
statute  and  to  render  parol  evidence  of  the  contract  admissible,^^ 
and  this  coincides  with  the  rule  which  is  perhaps  ordinarily 
adopted  in  the  case  of  contracts  of  sale,^^  the  theory  being  that 
"the  acknowledged  possession  of  a  stranger  in  the  land  of  an- 
other is  not  explicable  except  on  the  supposition  of  an  agree- 
ment, "loo 

The  act  of  the  proposed  lessee  in  expending  money  on  the 
premises  in  improvements  on  the  faith  of  the  agreement  and  with 
the  knowledge  and  consent  of  the  other  party^^^  are  sufficient 

94  Fry,  Spec.  Perf.  §  585;  Pomeroy,  burgh,  35  N.  J.  Eq.  (8  Stew.)  266. 
Eq.  Jur.  §  1409.  But  that  the  proposed  lessee  vol- 
es Fry,  Spec.  Perf.  §  589;  Pomeroy,  untarily  goes  into  possession  with- 
Spec.  Perf.  §  106;  Blore  v.  Sutton,  3  out  any  request  or  permission  by  the 
Mer.  237;  Shannon  v.  Bradstreet,  1  proposed  lessor  does  not  make  the 
Schoales  &  L.  F.  52.  contract  valid  as  against  the  latter. 

96  Fry,  Spec.  Perf.  §  631  et  seq.;  26  Pulse  v.  Hamer,  8  Or.  251. 

Am.  &  Eng.  Enc.  Law    (2  Ed.)    59.       99  Fry,   Spec.   Perf.   §   601    et  seq.; 

97  Fry,  Spec.  Perf.  §  582;  Pomeroy,  Pomeroy,  Spec.  Perf.  §  115  et  seq.; 
Spec.  Perf.  §  107.  26  Am.  &  Eng.  Enc.  Law    (2d  Ed.) 

9s  Morphett  v.  Jones,  1  Swanst.  56. 
172;  Pain  v.  Coombs,  1  De  Gex  &  J.  loo  piumer,  M.  R.,  in  Morphett  v. 
34;  Bowers  v.  Cator,  4  Ves.  Jr.  91;  Jones,  1  Swanst.  181,  quoted  Fry, 
Maddison  v.  Alderson,  8  App.  Cas.  Spec.  Perf.  §  602. 
467;  Clark  v.  Clark,  49  Cal.  586;  loi  Fry,  Spec.  Perf.  §  610;  Pome- 
Eaton  V.  Whitaker,  18  Conn.  222.  44  roy.  Spec.  Perf.  §  126;  Farrall  v. 
Am.  Dec.  586;    Wharton  v.  Stouten-  Davenport,    3   Giff.    363;  Sutherland 
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acts  of  part  performance,  and  this  is  so  even  though  the  posses- 
sion was  at  first  acquired  without  the  owner's  consent,  if  subse- 
quently acquiesced  in  by  him.^^^  The  payment  of  part  of  the 
rent  has  been  decided  not  to  be  suffieient,!^^-''  and  this  accords 
with  the  view  usually  adopted  that  part  payment  of  the  price 
will  not  take  an  oral  contract  of  sale  out  of  the  statute.^^^ 

The  fact  that  one  already  in  possession  under  a  previous  lease 
remains  in  possession  after  the  terra,  and  after  having  entered  into 
an  oral  agreement  for  a  new  lease,  is  not,  ordinarily,  sufficient  part 
performance,  the  continuance  of  possession  not  being  referable 
to  such  agreement.^"^  A  different  view  has  been  taken,  however, 
when  it  seemed  to  the  court  that  the  continuance  in  possession 
was  unequivocally  referable  to  the  agreement.^^^ 

The  fact  that  one  already  in  possession  as  tenant,  or  one  claim- 


V.  Briggs,  1  Hare,  26;  Savage  v. 
Foster,  9  Mod.  35;  Williams  v. 
Evans,  L.  R.  19  Eq.  547;  People's 
Pure  Ice  Co.  v.  Trumbull,  17  C.  C. 
A.  43,  70  Fed.  166;  Morrison  v.  Her- 
rick,  130  111.  631,  22  N.  E.  537;  Mc- 
Carger  v.  Rood,  47  Cal.  138;  West 
V.  Washington  &  C.  R.  Co.,  49  Or. 
436,  90  Pac.  666;  Deisher  v.  Stein,  34 
Kan.  39,  7  Pac.  608;  Harrell  v.  Son- 
nabend,  191  Mass.  310,  77  N.  E.  764. 

In  Wendell  v.  Stone,  39  Hun  (N. 
y.)  382,  it  was  held  that  the  acts  of 
the  proposed  lessee  in  taking  pos- 
session and  cutting  his  carpets  to 
fit  the  premises  constituted  sufficient 
part  performance.  In  St.  Joseph 
Hydraulic  Co.  v.  Globe  Tissue  Pa- 
per Co.,  156  Ind.  665,  59  N.  E.  995, 
it  was  held  that  one  who  constructed 
a  mill  on  the  strength  of  an  oral 
agreement  to  make  a  "lease"  of  wa- 
ter power  to  him  to  be  used  for  the 
purposes  of  the  mill  could  obtain 
specific  performance  of  such  agree- 
ment. 

In  Czermak  v.  Wetzel,  114  App. 
Div.  SI  6.  100  N.  Y.  Supp.  167.  it  was 
held  by  a  majority  of  the  court  that 
if,   before  the   intended  lessee  took 


possession  and  made  improvements, 
the  intending  lessor  repudiated  the 
agreement  to  make  a  lease,  the  les- 
see could  not  claim  that  he  made  the 
improvements  on  the  strength  of  the 
contract,  and  there  was  consequently 
no    part    performance. 

102  Gregory  v.  Mighell,  18  Ves.  Jr. 
328;  Shillabear  v.  Jarvis,  8  De  Gex, 
M.  &  G.  79. 

103  Thursby  v.  Eccles,  70  Law  J. 
Q.  B.  Div.  91.  See  Eaton  v.  Whita- 
ker,  18  Conn.  222,  44  Am.  Dec.  586; 
Charleton  v.  Columbia  Real  Eistate 
Co.,  64  N.  J.  Eq.  631,  54  Atl.  444. 

104  See  Fry,  Spec.  Perf.  §  613  et 
seq.;  Pomeroy,  Spec.  Perf.  §  112  et 
seq.;  26  Am.  &  Eng.  Law  (2d  Ed.) 
54. 

105  Wills  V.  Stradling,  3  Ves.  Jr. 
378:  In  re  National  Sav.  Bank 
Ass'n,  15  Wkly.  Rep.  753;  Rosenthal 
V.  Preeburger,  26  Md.  75;  Browder  v. 
Phinney.  37  Wash.  70.  79  Pac.  598; 
Dart,  Vendors  &  Purchasers  (6t4i 
Ed.)  1136-1137. 

ion  Hodson  V.  Heuland  [1896]  2  Ch. 
428:  Dowell  v.  Dew,  1  Younge  &  C. 
Ch.  345. 


§  66  WRITTEN  MEMORANDUM.  389 

ing  under  him  as  subtenant/ °'^  expends  money  on  repairs  or  im- 
provements, will  take  the  case  out  of  the  statute,i<^8  provided,  it 
seems,  that  the  expenditures  are  not  merely  of  such  a  character 
as  can  be  referred  to  the  tenancy  at  will  or  from  year  to  year^^*^ 
arising  from  his  holding  over  a  former  term,^!*'  amj  provided  fur- 
ther that  they  were  not  made  in  the  mere  hope  or  expectation, 
not  encouraged  by  the  landlord,  of  a  renewal.^^i  A  payment  of 
an  installment  of  an  increased  rent  by  a  tenant  holding  over  has 
been  regarded  as  sufficient  part  performance  of  an  agreement 
for  a  renewal  lease  at  such  increased  rent  to  render  admissible 
evidence  of  such  agreement.^^^ 

It  has  been  held  that  there  was  sufficient  part  performance  to 
justify  a  decree  against  one  who  had  orally  agreed  to  take  a  lease 
where  the  owner  had,  on  the  strength  of  such  contract,  broken 
off  negotiations  for  a  lease  to  another,  altered  the  premises  to 
suit  the  defendant,  and  the  latter  had  entered  and  held  posses- 
sion for  two  years,  paying  rent.i^^^  Where  one  orally  agreed  to 
give  a  lease  to  another  of  certain  land,  provided  the  latter  would 
purchase  such  land  at  his  own  cost  and  have  it  conveyed  to  the 
former,  it  was  held  that,  having  purchased  the  land  and  had  it  so 

107  Williams  v.  Evans,  L.  R.  19  Eq.  It  does  not  seem,  however,  that 
547.  what  the  intending  lessee  may  have 

108  Wills  V.  Stradling,  3  Ves.  Jr.  done  can  properly  be  considered  as 
37g.  part    performance    justifying    a    de- 

109  Brennan  v.  Bolton,  2  Dru.  &  cree  for  specific  performance  agains? 
War.  349;  Mundy  v.  Joeliffe,  5  Mylne  him.  It  is  only  what  the  applicant 
&  C.  167;  Morrison  v.  Herrick,  130  for  specific  performance  has  done 
111    631    22  N.  E.  537.  which   constitutes  part   performance 

110  See  post,'  §  210.  entitling    him     to    a     decree.     See 
iiiRamsden  v.  Dyson,  L.  R.  1  H.    Browne.    Stat,    of    Frauds,    §    453; 

L.  129;  Pilling  v.  Armitage,  12  Ves.    Pomeroy.  Spec.   Perf.  §  105;  26Am^& 
Jr.  78;  Brennan  v.  Bolton,  2  Dru.  &    Eng.  Enc.Law  (2d  Ed.)  60.      For  this 

reason   the   statement  in   the  above 


case  that  "if  there  has  been  sufficient 
execution  or  performance  of  the 
parol  contract  to  entitle  the  lessee  to 


War.  349. 

112  Wills  v.  Stradling,  3  Ves.  Jr. 
378;  Nunn  v.  Fabian,  1  Ch.  App. 
35;  Miller  v.  Sharp,  68  Law  J.  Ch. 
322.  See  Fix.  Spec.  Perf.  §  6175;  ^^^^^^^  it  the  lessor  has  the  same 
Humphreys  v.  Green,  10  Q.  B.  Div.  equity,  and  both  will  be  equally  en- 
jgg  titled  to  specific  performance,"   may 

113  Seaman  v.  Aschermann,  51  Wis.    be  regarded  as  questionable. 
678,  8  N.  W.  818,  37  Am.  Rep.  849. 
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conveyed,  he  was  entitled  to  specific  performance  of  the  agree- 
ment to  give  a  lease.^^^ 

Part  performance  is  properly  a  doctrine  applied  by  courts  of 
equity  in  connection  with  that  of  specific  performance.  In  some 
states,  however,  this  a])pL'ars  to  have  been  lost  sight  of,  and  the 
doctrine  has  occasionally  been  applied  to  support  the  recovery  of 
damages  in  an  action  at  law.^^^  In  one  state  at  least,  where  the 
statutes  have  undertaken  to  obliterate  the  distinction  between 
law  and  equity,  part  performance  has  been  regarded  as  authoriz- 
ing a  recovery  of  damages  for  breach  of  an  oral  contract  to 
lease. ^^^ 

e.  Recovery  for  repairs  or  improvements.  It  is  well  estab- 
lished that,  although  a  contract  is  unenforcible  because  not  evi- 
denced by  writing  as  required  by  the  fourth  section  of  the  stat- 
ute of  frauds,  an  action  will  lie  to  recover  mone}'  or  property  de- 
livered under  the  contract,  or  for  the  value  of  services  rendered 
thereunder.^  ^"^  In  accordance  with  this  rule,  it  has  been  held 
that  if  the  proposed  lessee  makes  repairs  or  improvements  on  the 
premises  in  accordance  with  the  provisions  of  an  oral  contract 
for  a  lease,  he  may  recover  the  cost  thereof  on  the  owner's  re- 
fusal to  make  the  lease.i^^  On  the  other  hand  it  has  been  de- 
cided that  where  one  orally  agreed  with  another  to  buy  certain 
land  and  erect  a  building  thereon,  and  then  to  lease  the  land  to 
the  latter,  he  could  not,  upon  the  latter 's  refusal  to  take  a  lease, 
recover  the  amount  of  his  outlay  for  land  and  l)uildings,  less  the 
present  value  of  the  property,  since  what  was  done  by  him  was 
"not  the  contemplated  consideration  of  any  promise,  void  or 
otherwise,  but  merely  a  step  taken  by  one  party  as  a  means  to 
enable  him  to  furnish  the  consideration. "^^^ 

ii^Kincaid  v.  Kincaid,  85  Hun,  141,  118  a;  Williams  v.  Bemis,  108  Mass. 
32  N.  Y.  Supp.  476.  91-  H  Am.  Rep.  318. 

115  See  ante,  §  25  g  (5).  ns  White    v.    Wieland,    109    Mass. 

iieDeisher  v.  Stein,  34  Kan.  39.  7    291=    Parker   v.    Tainter,    123    Mass 

,     ,   .        .  .185.     And   so   where   the   agreement 

Pac.  608.     That  the  doctrine  is  not  .^  ^    ^x,  ^   ^u      -   ^      i-        i     ^^^ 

provided   that   the   intending   lessee 
applicable  in  an  action  at  law  on  a    ^^^  ^  ^^^^^^^   ^^^  ^^^^^^^  ^^p^.^^ 

contract    for    a    lea^se.    see   Cram    v.  ^^   ^^    ^^^^    ^^   ^^^    j^gg^j.   ^^^   ^y 

Thompson,  87  Minn.   172.  91  N.   W.  ^^^^  ^f  payment  he  made  the  repairs 

483;  Smith  v.  Phillips.  69  N.  H.  470,  himself.     Pulbrook  v.  Lawes,  1  Q.  B. 

43  Atl.  183.  Div.  284.     See  Worthington  v.  War- 

117  Pollock,    Contracts     (6th    Ed.)  rington.  8  C.  B.  134. 

632;  Browne,  Stat,  of  Frauds,  §§  118,  no  Bacon  v.  Parker,  137  Mass.  309. 
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§  67.    Remedies  for  breach. 

a.  Recovery  of  damages.  If  the  party  agreeing  to  give  a 
lease  refuses  to  do  so,  he  is  liable  in  damages  to  the  other/ 20  and 
the  party  agreeing  to  accept  the  lease  is  so  liable  in  case  he  re- 
fuses to  carry  out  his  contract.^^i  ^he  proposed  lessor  is  liable 
to  suit  even  before  the  time  for  the  making  of  the  lease,  if  he 
previously,  by  leasing  to  another,  disables  himself  from  making 
a  good  and  effective  lease.122  ^^j  ^^e  action  need  not,  in  any 
case,  be  deferred  until  the  termination  of  the  period  for  which 
the  lease  was  to  be  granted.123  tj^^  intending  lessor  is  also  liable 
in  damages,  it  has  been  held,  if  he  is  shown  not  to  have,  at  the 
time  for  the  execution  of  the  lease,  sufficient  title  to  support  it.^24 

The  proposed  lessee  cannot,  it  has  been  decided,  after  having 
entered  and  occupied  for  the  full  term,  sue  for  breach  of  the  con- 
tract to  give  a  lease,  unless  he  can  show  that  he  demanded  a  lease, 
or  that  such  demand  was  waived.^  25  j^^i  ^^e  proposed  lessee  is 
under  no  obligation  to  tender  a  written  instrument  for  signa- 
ture, if  not  under  an  express  obligation  to  prepare  it  or  unless, 
it  seems,  there  is  a  local  usage  for  him  so  to  do.^^e^  q^  ii^q  other 
hand,  it  has  been  held  to  be  no  defense  to  an  action  by  the  in- 
tended lessors  on  a  contract  for  a  lease  that  the  instrument  sent 
by  them  to  the  intended  lessee  for  signature  did  not  correspond 
with  the  agreement,  if  the  latter  made  no  objection  to  the  form 
thereof  and  in  eitect  refused  to  sign  any  lease  whatever.127 

The  measure  of  damages  for  the  lessor's  breach  of  a  contract  to 

120  Ward  V.  Smith,  11  Price,  19;  agreement  was  for  the  carrying  on 
Hayward  v.  Parke,  16  C.  B.  295.  of    defendant's     farm    by    plaintiff, 

121  Bond  V.  Rosling,  1  Best  &  S.  with  a  division  of  the  products,  and 
371;  De  Medina  v.  Norman,  9  Mees.  the  agreement  was  held  to  be  broken 
&  W.  820;  Freeland  v.  Ritz,  154  by  the  defendant's  sale  of  the  farm. 
Mass.  257,  28  N.  E.  22G,  12  L.  R.  A.  12*  Stranks  v.  St.  John,  L.  R.  2  C. 
561,  26  Am.  St.  Rep.  244;  Donovan  v.  P.  376;  De  Medina  v.  Norman,  9 
P.    Schoenhofen   Brew.    Co..    29    Mo.  Mees.  &  W.  820. 

App.  341.  125  Manning' V.  West,  60  Mass.    (6 

122  Ford  V.  Tiley,  6  Barn.  &  C.  325.  Cush.)  463. 

123  This  is  unquestionable,  and  126  Cantley  v.  Powell,  Ir.  R.  10  C. 
seems  to  be  decided  in  Taylor  v.  L.  200;  Price  v.  Williams,  1  Mees.  & 
Bradley,    4    Abb.    Dec.    (N.    Y.)    363.  W.  6. 

There    it    does    not    appear    clearly  127  Freeland  v  Ritz,  154  Mass.  257, 

whether  the  agreement  was  regarded  28  N.  E.  226,  12  L..  R.  A.  561,  26  Am, 

by   the   court   as   a   lease    or   as   an  St.  Rep.  244. 
agreement    to    make    a    lease.    The 


392 


EXECUTORY  CONTRACT  FOR  LEASE.         §  G7 


give  a  lease  would,  in  most  states,  no  doubt,  be  the  value  of  the 
bargain  lost  to  the  proposed  lessee,i28  that  is,  tlie  dilTerence  be- 
tween the  rental  value  of  the  premises  for  the  term  and  the  rent 
agreed  to  be  paid,*-"-*  and  occasionally  other  losses  caused  him  by 
the  breach  might  possibly  be  allowed.i^o    This  is  in  accord  with 

128  See  Taylor  v.  Bradley,  4  Abb.  posed  lessee  could  not  well  have 
Dec.  (N.  Y.)  3G3;  Garsed  v.  Turner,  complained  that  he  was  not  ad- 
71  Pa    56.  mitted   into  possession. 

129  Rhodes  V.  Baird,  16  Ohio  St.  In  Driggs  v.  Dwight,  17  Wend.  (N. 
573  (semble);  Noi'th  Chicago  St.  R.  Y.)  71,  31  Am.  Dec.  283,  the  proposed 
Co.  V.  Legrand  Co.,  95  111.  App.  435;  lessee  was  allowed  to  recover  the 
Hall  V.  Horton,  79  Iowa,  352,  44  N.  out'ay  caused  by  removal  to  the 
W.  5G9.  And  not  the  difference  be-  place  where  the  premises  lay,  and 
tween  the  agreed  rent  and  that  here,  likewise,  it  is  in  effect  stated 
which  he  has  to  pay  for  a  lease  from  that  a  contract  to  make  a  lease  is 
the  real  owner.  Knowles  v.  Steele,  broken  by  the  refusal  to  allow  the 
59  ]\Iinn.  452,  61  N.  W.  557.  Con-  proposed  lessee  to  enter.  The  court 
tra  B.  F.  Mj'ers  Tailoring  Co.  v.  entirely  ignores  the  distinction  be- 
Keeley,   58  Mo.  App.   491.  tween  a  lease,  which  gives  a  right 

In  s'ilva  v.  Bair,  141  Cal.  599,  75  of  possession,  and  a  contract  to  lease, 
Pac.  162,  tie  rule  of  damages  stated  which  does  not.  Ante,  §  62. 
in  the  text  is  approved,  but  there  in  Yates  v.  Bachley,  33  Wis.  185, 
the  instrument  in  question  seems  to  it  is  decided  that  the  proposed  lessee 
have  been  a  lease,  not  a  contract  for  cannot  recover  for  improvements 
a  lease,  though  it  is  difficult  to  say  made  by  him  on  the  strength  of  the 
from  the  opinion  in  which  way  the  contract  merely  because  the  owner 
court  regarded   it.  refuses  to  make  the  lease  as  agreed, 

130  In  Hall  V.  Horton,  79  Iowa,  but  intimates  that  he  could  do  so 
352  44  N.  W.  569,  it  was  held  that  if  he  was  evicted  from  the  premises. 
"for  breach  of  contract  to  make  a  That  he  cannot  recover  for  improve- 
lease  and  put  a  tenant  in  posses-  ments  made  by  him,  when  the  lease 
sion  "  plaintiff  could  recover  for  loss  was  not  made  because  of  defects  in 
of  time  caused  by  waiting  to  obtain  the  title  of  the  proposed  lessor,  is 
possession  and  the  amount  of  his  decided  in  Worthington  v.  Warring- 
expenses  in  coming  from  a  distant  ton,  8  C.  B.  134. 
state,  and  for  money  paid  to  a  per-  in  Garsed  v.  Turner,  71  Pa.  56,  the 
son  employed  by  him  to  aid  in  man-  intending  lessee  was  held  to  be  en- 
aging  the  premises.  Though  Ihe  titled  to  recover  the  profits  which  he 
court  speaks  of  this  as  a  "contract  would  have  made  from  the  use  of 
to  make  a  lease,"  and  though  it  was  the  premises.  There,  however,  the 
"designed  to  be  succeeded  by  a  agreement  was  not  only  to  lease,  but 
formal  lease,"  the  court  apparently  to  furnish  buFiness  likewise.  Rhodes 
treated  it  as  a  lease  and  not  as  a  v.  Baird,  16  Ohio  St.  573,  Is  to  the 
contract  to  make  a  lease,  since  if  it  elTect  that  possible  profits  cannot  be 
had  been  a   mere  contract  the  pro-    recovered. 
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the  rule  prevailing  in  most  of  the  states  as  to  the  damages  recov- 
erable for  breach  of  a  contract  to  convey  in  fee  simple.i^i  In 
England,  on  the  other  hand,  if  the  breach  of  a  contract  for  the 
sale  of  land  results  from  a  defect  of  title,  the  proposed  purchaser 
cannot  recover  for  the  loss  of  his  bargain,  but  his  damages  are 
restricted  to  the  expenses  incurred  by  him  in  preparing  the  agree- 
ment and  investigating  the  title,i32  and  this  rule  has  been  adopted 
with  reference  to  a  contract  for  a  lease.^^^  g^t  even  there,  pre- 
sumably, the  proposed  lessee  would  be  entitled  to  recover  for 
loss  of  his  bargain  if  the  owner  willfully  refuses,  or  negligently 
fails,  to  make  the  lease. ^^^ 

In  case  the  lessee  refuses  to  comply  with  the  terms  of  an  agree- 
ment by  which  he  is  bound  to  execute  an  instrument  of  lease,  he 
is  liable  in  damages  to  the  amount  of  the  excess  of  the  total  rent 
which  he  agreed  to  pay  during  the  term  over  and  above  what  the 
owner  is  able  to  obtain  from  others  after  such  refusaU^^s  dis- 
counting, it  has  been  said,  both  amounts  at  the  legal  rate  of  in- 
terest.^^^ 

b.  Specific  performance.  A  suit  for  specific  performance  is 
an  appropriate  remedy  for  the  breach  of  an  agreement  for  a  lease. 
It  is  perhaps  more  often  brought  by  the  proposed  lessee  against 
the  proposed  lessor,i37  but  it  will  lie  as  well  in  favor  of  the  pro- 

131  See  authorities  cited  29  Am.  &  deposit  made  by  the  lessee  as  evi- 
Eng.  Enc.  Law  (2d  Ed.)  725.  dence  of  "good  faith"  at  the  time  of 

132  Flureau  v.  Thornhill,  2  W.  Bl.  making  the  contract  was  forfeited 
1078;  Bain  v.  Fothergill,  L.  R.  7  H.  upon  breach  by  him  as  being  "stipu- 
L.  158.  lated    damages."     The    actual    deci- 

133  Gaslight  &  Coke  Co.  v.  Towse,  sion  was  that  he  was  not  liable  in 
35  Ch.   Div.    519.  damages  besides  losing  his   deposit. 

134  See  Engell  v.  Fitch,  L.  R.  4  Q.  Compare  Weinberg  v.  Greenberger, 
B.  659;  Jaques  v.  Millar,  6  Ch.  Div.  47  Misc.  117,  93  N.  Y.  Supp.  530, 
153;  Dart,  Vendors  &  Purchasers  where  it  was  held  that  such  a  depos- 
(6th   Ed.)    1082.  it   was   merely   made   "as   security," 

135  Silva  V.  Bair,  141  Cal.   599,  75  and  not  as  fixing  a  penalty  or  liquid- 
Pac.  162;  Post  v.  Davis,  7  Kan.  App.  ated    damages    for    breach.     Rosen- 
217,    52  Pac.   903;    Sausser  v.  Stein-  feld  v.  Silver,  49  Misc.  117,  96  N.  Y. 
metz,   88   Pa.    324    (semble) ;    Cleve-  Supp.  1027,  is  to  the  same  effect, 
land  V.  Bryant,  16  S.  C.  634.  137  People's  Pure  Ice  Co.  v.  Trum- 

i36Massie  v.   State  Nat.  Bank,  11  bull,  17  C.  C.  A.  43,  70  Fed.  166;  Mc- 

Tex.  Civ.  App.  80,  32  S.  W.  797.  Carger  v.  Rood,  47  Cal.   138;   Clark 

In  Schlurapf  v.  Sasake,  38  Wash.  v.    Clark,     49    Cal.     586;     Cram     v. 

278,  80  Pac.  457,  it  was  held  that  a  Thompson,   87  Minn.  172,  91   N.  W. 
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posed  lessor  on  refusal  of  the  proposed  lessee  to  accept  or  execute 
a  lease. ^"*** 

That  the  agreement  is  wanting  in  reasonable  certainty  as  to 
matters  of  substance  is  ground  for  refusing  specific  perform- 
ance,! ^a  as  is  the  fact  that  a  decree  for  performance  would  im- 
pose great  hardship  on  one  of  the  parties,!-*'^  or  that  the  agree- 
ment is  expressly  subject  to  the  performance  of  some  condition 
which  has  not  been  fulfiUed.^^^ 

The  court  will  be  reluctant  to  decree  specific  performance  in 
favor  of  an  insolvent  lessee,i42  unless,  it  seems,  he  offers  ample 
security  for  the  payment  of  the  rent.^"  But  if  the  intended  les- 
see has  assigned  the  contract,  his  assignee  may  enforce  it,  not- 
withstanding the  insolvency  of  the  assignor.^"*-* 

A  decree  has  been  refused  when  the  remedy  in  damages  was 
regarded  as  suf^icient,!^^  when  the  term  named  would  expire  be- 
fore the  grant  of  the  decree,i-»6  and  when  the  lease  was  to  be 
granted  if  certain  buildings  were  erected  within  a  specified  time, 
and,  though  the  time  had  nearly  expired,  the  buildings  had  not 
been  begun.^^^ 


483;  Lenderking  v.  Rosenthal,  63 
Md.  28;  McFarlane  v.  Williams,  107 
111.  33;  St.  Joseph  Hydraulic  Co.  v. 
Globe  Tissue  Paper  Co.,  156  Ind.  665, 
59  N.  E.  995;  Wendell  v.  Stone,  39 
Hun  (N.  Y.)  332;  Kincaid  v.  Kin- 
caid,  85  Hun.  141,  32  N.  Y.  Supp. 
476;  Deeds  v.  Stephens,  8  Idaho,  514, 
69  Pac.  534. 

138  Cook  V.  Waugh,  2  GifE.  201; 
Jones  V.  Watts,  43  Ch.  Div.  574; 
Hanbury  v.  Litchfield.  2  Mylne  &  K. 
C29;  Seaman  v.  Ascherman,  51  Wis. 
678,  8  N.  W.  818,  37  Am.  Rep.  849. 

130  Callaghan  v.  Callaghan,  8  Clark 
&  F.  374 ;  Gardner  v.  Fooks,  15  Wkly. 
Rep.  388;  Taylor  v.  Portington,  7  De 
Gex.  M.  &  G.  328;  Fry,  Spec.  Perf. 
§  380  et  seq.;  Pomeroy,  Spec.  Perf.  § 
159  et  seq.  For  adjudications  as 
to  what  constitutes  uncertainty  in 
agreements  to  lease,  see  Foa,  Landl. 
&  Ten.  (2d  Ed.)  275;  Woodfall, 
Lnndl.  &  Ten.  (16th  Ed.)  pp.  113, 
12L 


140 Talbot  V.  Ford.  13  Sim.  173; 
Costigan  v.  Hastier,  2  Schoales  &  L. 
160;  City  of  London  v.  Nash,  3  Atk. 
512;  Fry,  Spec.  Perf.  §  417  et  seq.; 
Pomeroy,  Spec.  Perf.  §  185  et  seq. 

141  Abbot  V.  Blair,  8  Wkly.  Rep. 
672;  Williams  v.  Brisco,  22  Ch.  Div. 
441;  Modlen  v.  Snowball,  4  De  Gex, 
F.  &  J.  143. 

142  Brooke  v.  Hewitt,  3  Ves.  Jr. 
253;  Buckland  v.  Hall,  8  Ves.  Jr.  92. 

143  McFarlane  v.  Williams,  107  111. 
33. 

144  Crosbie  v.  Tooke,  1  Mylne  & 
K.  431;  Powell  v.  Lloyd,  2  Younge 
&  J.  372. 

145  Clayton  v.  Illingworth,  10 
Hare,  451.  explained  in  Lever  v. 
Koffler  [1901]  1  Ch.  543. 

146  Nesbitt  V.  Meyer,  1  Swanst. 
226. 

147  Asylum  for  Female  Orphans  v. 
Waterlow,  16  Wkly.  Rep.  1102. 
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Specific  performance  will  not  be  decreed  if  the  contract  was 
obtained  by  the  complainant  by  fraud  or  misrepresentation  as 
to  material  facts.^^^  Nor  will  it  be  decreed  in  favor  of  the  pro- 
posed lessee  if,  having  entered  into  possession,  he  has  already 
been  guilty  of  acts,  such  as  waste  or  failure  to  repair,  which 
would  entitle  the  lessor  to  re-enter  under  the  terms  of  the  lease.^^^ 
But  if  there  is  a  question  on  the  evidence  whether  there  has  been 
a  breach  of  condition,  the  court,  it  has  been  decided,  will  decree 
specific  performance,  and  direct  the  lease  to  be  antedated,  with 
liberty  to  the  landlord  to  proceed  at  law  on  account  of  such  al- 
leged breach.is*^ 

There  is  a  decision  to  the  effect  that  a  bill  for  specific  perform- 
ance cannot  properly  be  filed  till  the  time  at  which  the  proposed 
term  is  to  begin, ^^i  The  reason  for  such  a  view  is  not  stated,  and 
in  another  jurisdiction  an  opposite  view  is  apparently  adopted.^^^ 

§  68.    "Usual"  covenants. 

The  parties  to  the  agreement  are  entitled  to  have  incorporated 
in  the  lease  the  "usual"  covenants,^^^  even  though  the  agreement 
contains  no  stipulation  to  that  effect.  What  are  usual  covenants 
depends  on  the  usage  of  the  locality, ^^^  as  well  as  the  character 
of  the  property,!^^  and  that  a  covenant  was  usual  a  number  of 
years  ago  does  not  necessarily  show  that  it  is  so  at  the  present 

148  Willingham  v.  Joyce,  3  Ves.  Jr.  there  was,  under  the  circumstances, 
168;  Clermont  v.  Tashburgh,  1  Jac.  no  laches  in  delaying  the  proceeding 
&W.  112;  Pomeroy,  Spec.  Perf.  §  209  until  the  term  was  to  begin,  this 
et  seq. ;  Fry,  Spec.  Perf.  §  650  et  seq.  clearly  involving  an  assumption  that 

149  Hill  V.  Barclay,  18  "Ves.  Jr.  63 ;  it  might  have  been  instituted  before 
Nunn  v.  Truscott,  3  De  Gex  &  S.  304;  that  time. 

Gregory    v.    Wilson,    9    Hare,    683;  iss  Church    v.    Brown,   15   Ves.   Jr. 

Jones'  Devisees  v.  Roberts,  3  Hen.  &  258;    In   re  Lander  &  Bagley's  Con- 

M.  (Va.)  436.  tract  [1892]  3  Ch.  41;  Eaton  v.  Whit- 

150  Pain  V.  Coombs,  3  Smale  &  G.  aker,  18  Conn.  233,  44  Am.  Dec.  586; 
449,  1  De  Gex  &  J.  34;  Lillie  v.  Legh,  Scholtz  v.  Northwestern  Mut.  Life 
3  De  Gex  &  J.  204;  Rankin  v.  Lay,  Ins.  Co.,  40  C.  C.  A.  556,  100  Fed.  573. 
2  De  Gex,  F.  &  J.  65;  St.  Joseph  i54  Parish  v.  Sleeman,  1  De  Gex,  F. 
Hydraulic  Co.  v.  Globe  Tissue  Paper  &  J.  328;  Strelley  v.  Pearson,  15  Ch. 
Co.,  156  Ind.  665,  59  N.  E.  995.  Div.  113. 

151  Friedman  v.  McAdory,  85  Ala.  i^^  Bennett  v  Womack,  7  Barn.  & 
61,  4  So.  835.  C.   627;    Strelley  v.   Pearson,    15   Ch. 

152  See  Ryder  v.  Robinson.  109  Div.  113;  Hampshire  v.  Wickens,  7 
Mass.  67,  where  it  was  decided  that  Ch.  Div.  555. 
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time.^"^  There  are  numerous  En^'lish  cases  upon  the  question 
whether  certain  covenants  are  usual/^'  but  these  obviously  have 
little  bearing  upon  the  question  as  it  may  present  itself  in  any 
particular  locality  in  this  country.  There  are  also  occasional  de- 
cisions in  this  country  on  the  subject-i^^"  The  question  has  or- 
dinarily been  decided  by  a  court  of  equity  without  a  jury,  in  a  suit 
for  specilic  performance,  and  v.-hether  it  has  been  decided  as  a 
question  of  law  or  of  fact  does  not  appear.  It  would  seem,  how- 
ever, to  be  a  mixed  question  of  law  and  fact,  as  in  the  ordinary 
case  of  the  allegation  of  a  custom.i^a 

iM  Hampshire    v.   Wickens,    7    Ch.    unusual   covenant   sought  to  be  in- 
jyiy  555_  serted    in   a   lease   of   mining  land, 

157  They  are  collected  in  Woodfall,   see  Cochran  v.  Justice  Min.  Co.,  16 
Landl.  &  Ten.    (IGth   Ed.)   127.  Colo.  415,  26  Pac.  780. 

158  The  following  have  been  de-  159  in  Brookes  v.  Drysdale,  3  C.  P. 
cided  not  to  be  "usual"  covenants:  Div.  52,  it  was  left  as  a  question  of 
A  provision  that  rent  shall  cease  on  fact  to  the  jury  to  say  whether  cer- 
destruction  of  the  buildings  by  fire  tain  covenants  were  usual.  And 
(Eaton  V.  Whitaker,  18  Conn.  222,  44  that  it  is  a  question  of  fact  seems 
Am.  Dec.  586) ;  that  the  lessee  shall  to  be  implied  in  the  view  that  evi- 
not  be  liable  for  injury  by  fire  oven  dence  of  conveyancers  (Strelley  v. 
though  caused  by  his  negligence,  and  Pearson,  15  Ch.  Div.  113;  Hart  v. 
that  on  destruction  by  fire  the  lessor  Hart,  18  Ch.  Div.  670)  or  of  other 
should  immediately  rebuild,  rent  to  persons  (Bennett  v.  Womack,  7 
be  suspended  in  the  meantime  Barn.  &  C.  627)  is  admissible  upon 
(Bodman  v.  Murphy,  35  Md.  154);  the  question.  It  was,  however,  re- 
that  the  lessee  should  occupy  person-  garded  as  a  question  of  law  in 
ally  (Clark  v.  Clark,  49  Cal.  586);  Church  v.  Brown,  15  Ves.  Jr.  265, 
that  rent  should  be  paid  in  advance  and  apparently  so  in  Hampshire  v. 
(Arcade  Realty  Co.  v.  Tunney,  52  Wickins,  7  Ch.  Div.  555,  where  a 
Misc.  148,  101  N.  Y.  Supp.  593).  It  textbook  on  the  subject  was  con- 
has  likewise  been  decided  that  the  suited.  In  Bennett  v.  Womack,  7 
proposed  lessor  cannot  insist  that  Barn.  &  C.  627,  the  fact  that  a  cov- 
the  lease  shall  contain  covenants  enant  ordinarily  appeared  in  convey- 
that  repairs  shall  be  made  at  the  ances  in  that  neighborhood  was  re- 
lessee's  expense,  that  the  lessor  shall  garded  as  making  it  a  usual  one, 
have  the  right  to  enter  to  inspect  the  while  in  Hodgkinson  v.  Crowe,  L.  R.  ^^ 
premises,  that  the  le-'see  shall  keep  19  Eq.  591,  the  fact  that  it  was  ord- 
them  free  from  all  nuisances  and  inarily  so  inserted  was  regarded  as 
that  if  any  abatement  of  nuisance  be-  utterly  immaterial.  In  In  re  Can- 
comes  necessary  the  lessee  shall  pay  adian  Pac.  R.  Co.,  27  Ont.  App.  54, 
the  expf^nse  thereof.  Hayden  v.  it  was  regarded  as  a  question  of  fact. 
Lucas,  18  Mo.  App.   325.     As  to  an 
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77.  Estoppel  of  owner  of  paramount  title. 

78.  Preclusion  of  tenant  to  deny  landlord's  title. 

a.  Historical  considerations. 

b.  The  modern  doctrine  as  stated. 

c.     Application  of  doctrine  in  connection  with  particular  actions, 

(1)  Ejectment. 

(2)  Summary  proceedings, 

(3)  Action  for  rent. 

(4)  Action   for   use   and  occupation, 

(5)  Action  arising  from  distress, 

(6)  Miscellaneous  classes  of  actions. 

(7)  Action  by  or  against  stranger. 
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d.  Evidence  as  to  title. 

e.  The  doctrine  in  equity. 

f.  Existence  ot  relation  of  tenancy. 

g.  Invalidity  of  the  lease. 

h.    Fraud  or  mistake  in  the  making  of  the  lease. 
i.     Paramount  title  in  tenant. 

(1)  Right  to  acquire  title. 

(2)  Right  to  assert  title. 

j.     Lease  by  person  acting  in  representative  capacity, 
k.    Attornment  by  person  in  possession. 

(1)  The  rule  as  usually  stated. 

(2)  Contrary  decisions. 

(3)  The  theory  of  the  rule. 

(4)  Fraud  in  procuring  attornment. 

(5)  Attornment  under  mistake. 

1.     Persons  subject  to  the  rule  of  preclusion. 

m.    Persons  entitled  to  assert  the  rule  of  preclusion. 

(1)  Transferees  of  reversion. 

(2)  Mortgagees. 

(3)  Persons    non    sui   juris. 

n.    Tenant  may  show  transfer  of  the  reversion. 

(1)  To  third  person. 

(2)  To  himself. 

(3)  Effect  of  sale  under  lien, 

o.     Tenant  may  show  nontransfer  of  the  reversion, 
p.     Duration  of  the  preclusion  or  estoppel. 

(1)  Relinquishment  of  possession  by  tenant. 

(2)  Eviction  under  paramount  title. 

(3)  Expiration  of  the  lessor's  estate. 

(4)  Repudiation  of  tenancy. 

§  69.    Lease  by  owner  of  limited  estate. 

a.  Tenant  in  fee  simple.  One  who  has  a  fee  simple  estate 
can  make  leases  to  endure  for  any  period.^  But,  presumably,  if 
his  estate  is  subject  to  an  executory  limitation  over  to  another 
person  upon  the  happening  of  a  contingency  named,  the  lease 
would  be  voidable  by  the  latter  upon  the  taking  effect  of  such 
limitation. 

b.  Tenant  in  fee  tail.  A  lease  by  a  tenant  in  tail  was,  at 
common  law,  voidable  as  against  the  i.ssue  in  tail,  and  absolutely 
void  as  against  the  remainderman  or  reversioner.^  By  the  stat- 
ute of  32  Hen.  8,  c,  28,  tenants  in  tail  were  enabled  to  grant  leases 

iCom.  Dig.,  Estates  by  Grant  (G       2  Bac.  Abr.,  Leases  (D)  1. 
2) ;  1  Piatt,  Leases,  65. 
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for  any  term  not  exceeding  twenty-one  years,  reserving  the  most 
accustomed  yearly  rent,  or  more,  and  subject  to  certain  other  re- 
strictions, but  such  a  lease  was  good  only  against  the  issue  in  tail, 
and  not  against  the  reversioner  or  remainderman.^  In  this  coun- 
try, in  states  in  which  an  estate  in  tail  is  still  recognized,  the 
tenant  in  tail  has  ordinarily  by  statute  the  power  to  bar  the  entail 
by  a  conveyance  in  fee  simple.^  Whether  such  a  statute  would 
be  regarded  as  empowering  him  to  lease,  so  as  to  bind  the  issue 
in  tail  and  the  reversioner  or  remainderman,  would  depend  upon 
the  construction  of  the  particular  language  used.  A  statute  auth- 
orizing a  tenant  in  tail  to  convey  as  if  seised  of  an  estate  in  fee 
simple  has  been  regarded  as  enabling  him  to  make  a  lease,  effec- 
tive as  against  the  subsequent  tenant  in  tail,  the  latter  being  en- 
titled to  possession  only  upon  the  expiration  of  the  term  thereby 
created.^ 

c.  Tenant  for  life,  A  lease  by  a  tenant  for  his  own  or  an- 
other's life  is  valid  for  every  purpose  so  long  as  the  life  endures. 
Upon  the  death,  however,  of  the  life  tenant  or  of  the  cestui  qud 
vie,  the  lessee  has  no  right  by  reason  of  the  lease  to  retain  pos- 
session as  against  the  person  entitled  in  reversion  or  remainder,^ 
unless,  it  seems,  he  has  encouraged  the  lessee  to  make  improve- 
ments on  the  premises,"^  or  has  otherwise  subjected  himself  to  an 
estoppel  in  this  regard,^  or  unless  the  lease  was  made  under  a 
power.^  A  lease  by  a  tenant  pur  autre  vie  comes  to  an  end  upon 
the  death  of  the  cestui  que  vie^^  even  though  the  'lessor  acquires 
the  reversion  after  making  the  lease.^^ 

3Bac.  Abr.,  Leases  (D)  2;  1  Piatt,  Guthman  v.  Vallery,  51  Neb.  824,  71 

Leases,  66.  N.  W.  734,  66  Am.  St.  Rep.  475;  Mc- 

4  See   1   Stimson,   Am.    Stat.   Law,  Intyre  v.  Clark,  6  Misc.   377,  26   N. 

§  1313;  1  Dembitz,  Land  Titles,  §  18.  Y.   Supp.   744;    Coakley  v.  Chamber- 

BLaidler   v.    Young,    2    Har.    &   J.  lain,  8   Abb.  Pr.    (N.  S.,  N.  Y.)   37; 

(Md.)   69.  Standard      Metallic     Paint     Co.     v. 

cBrudnell  v.  Roberts,  2  Wils.  143;  Prince  Mfg.  Co.,  133  Pa.  474,  19  Atl. 

Ex  parte  Smyth,  1  Swanst.  355;  Hor-  411;    Collins   v.   Crownover    (Tenn.) 

sey   V.   Horsey,   4   Har.    (Del.)    517;  57   S.    W.   357. 

Hoagland  v.  Crum,  113  111.  365,  55  Am.  ^  stiles  v.  Cowper,  3  Atk.  692. 

Rep.  424;  Murr  v.  Glover,  34  111.  App.  «  See  2  Tiffany,  Real  Prop.  §  457. 

373;    Johnson  v.  Grantham,  104  Ga.  ^  See  post,   §   70. 

558,  30  S.  E.  781;  Carman  v.  Mosier,  lo  Blake  v.  Foster,  8  Term  R.  487. 

105  Iowa,  367,  75  N.  W.  323;  Page  v.  n  Co.  Litt.  47  b;  Bac.  Abr.,  Leases 

Wright,    96   Mass.    (14   Allen)    182;  (1)2.     See  post,  §  76. 
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Even  thous^h  the  remainderman  or  reversioner  desires  to  con- 
tinue or  revive  tlie  lease  made  by  the  life  tenant,  he  cannot  do  so, 
since  he  is  in  no  privity  with  the  latter.^-  The  only  course  for 
him  to  pursue,  if  he  desires  the  person  holding  under  the  life 
tenant's  lease  to  continue  in  possession  under  him,  is  to  make  a 
new  lease  to  such  person.  By  his  grant  of  permission  to  such 
person  to  retain  possession,  the  latter  would  become  primarily 
his  tenant  at  will,^^  while  the  payment  by  the  latter  to  such  re- 
mainderman or  reversioner  of  a  periodic  rent,  whether  the  same 
as  or  different  from  that  paid  to  the  life  tenant,  would  be  evi- 
dence to  support  a  finding  of  the  creation  of  a  periodic  tenancy,*^ 
though  not  conclusive  in  this  regard,  particularly  if  there  is  a 
disparity  between  the  rental  value  and  the  rent  actually  paid.^" 

A  new  tenancy  evidenced  by  the  payment  to  and  acceptance  of 
rent  by  the  remainderman  is  prima  facie  subject  to  stipulations 
similar  to  those  contained  in  the  lease  by  the  life  tenant,  provided 
these  are  known  to  the  remainderman  and  applicable  to  such  a 
periodic  holding.     If  not  known  to  him  and  not  in  accordance 

12  Co.  Litt.  341  b;   Miller  v.  Man-  is  Roe    d.   Brune   v.    Prideaux,   10 

waring,   Cro.   Car.   397;    Jenkins    v.  East,    158;     Smith     v.    Widlake.    3 

Church,  Cowp.  482;  Jones  v.  Verney,  c.  P.  Div.  10.     See  ante,  §  14  b  (2) 

Willes,    169;    Ludford   v.   Barber,   1  (a) 

Term    R.    95;    Doe    d.    Simpson    v.  ^^   Lowrey  v.   Reef,    1   Ind.   App. 

Butcher,  1  Doug.  50;   Doe  d.  Potter  ^44^  3?  N.  E.  626,  it  was  decided  that 

V.  Archer,  1  Bos.  &  P.  531.  ^^^^^^  ^  j.^^  ^^^^^^  ^^^^  ^  j^^e  ,^r 

There  seems  a  contrary  a.ssumption  o  ^-  ^  ^     •       *v „>  «««» 

,    ,     ^  .    ^        _     ,  .  ^  ,  ^  ^^  „    a  year  and  died  during  the  year,  and 
in  Lake  Erie  Gas,  Coal  &  Coke  Co.  v.       -^  .,^  ^     *u 

Patterson,  184  Pa.  364,  39  Atl.  68,  tbe  remainderman  permitted  the 
where  it  appears  to  be  regarded  as  lessee  to  remain  in  possession  and 
a  question  of  the  intention  in  mak-  accepted  payment  of  a  note  given  by 
Ing  the  lease  whether  it  can,  with  the  lessee  to  the  life  tenant  for  a 
the  consent  of  the  remainderman,  part  of  the  rent,  there  was  a  new 
continue  after  the  death  of  the  les-  demise  by  him  for  the  balance  of 
sor  who  had  a  life  estate  merely,  such  year.  It  does  not  appear  how 
The  opinion  makes  the  mistake  of  the  note  for  the  rent  came  into  the 
regarding  the  lease  merely  as  a  possession  of  the  remainderman 
contract.  upon   the   death   of  the  life  tenant. 

13  See  ante,  §  13  a  (3).  It   would   naturally  have   passed   to 

14  Doe  d.  Tucker  v.  Morse,  1  Barn,    the    personal    representative   of    the 
&  Adol.   365;    Doe  d.  Pennington   v.    latter.     The  finding  that,  under  the 
Taniere.   12  Q.  B.  998;   Doe  d.  Mar-    circumstances,  there  was  a  new  de- 
tin  v.  Watts,  7  Term  R.  83;  Roe  d.    mise,  was  quite  possibly  justified. 
V.  Jordan  Ward,  1  H.  Bl.  96. 
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with  custom,  he  will  not  be  bound  thereby. ^^  Such  new  tenancy 
of  a  periodic  character,  evidenced  by  the  acceptance  of  rent  by 
the  remainderman  in  the  amounts  and  at  the  times  named  by  the 
original  lease,  is  prima  facie,  it  has  been  decided,  to  be  regarded 
as  commencing  on  the  same  day  of  the  year  as  the  original  ten- 
ancy for  the  purpose  of  ascertaining  the  time  of  expiration  of 
any  of  the  periods  by  which  it  is  measured.^" 

Although  the  right  of  the  reversioner  or  remainderman  to  as- 
sert that  the  tenant's  right  of  possession  under  the  lease  has  come 
to  an  end  by  reason  of  the  death  of  the  life  tenant,  or  in  the  case 
of  a  lease  by  one  having  an  estate  pur  auter  vie,  by  reason  of  the 
death  of  the  cestui  que  vie,  is  fully  conceded,  the  question  whether 
the  tenant  under  the  lease  may  assert  the  expiration  of  the  les- 
sor's life  estate  as  against  the  latter  is  a  difficult  one.  This  we 
will  consider  in  another  connection.^ ^'  ^^ 

Even  after  the  termination  of  the  estate  of  one  holding  under 
a  lease  from  a  life  tenant  by  reason  of  the  death  of  the  life  ten- 
ant or  cestui  que  vie,  the  person  so  holding  is  entitled  to  enter  to 
reap  the  crops  planted  by  him,  that  is,  he  has  the  right  of  ''em- 
blements," a  right  which  exists  generally  when  the  interest  cre- 
ated by  a  lease  terminates  upon  an  uncertain  event. 20  In  some 
states,  however,  there  is  substituted,  by  statute,  for  the  right  to 
take  emblements,  a  right  to  retain  possession  for  a  named  period, 
or  until  a  certain  time  of  the  calendar  year.21 

16  Oakley  v.   Monck,  3  Hurl.   &  C.  (If  a  lease  for  years  of  land  let  for 

706,  4  Hurl.  &  C.  251,  L.  R.  1  Exch.  farming  terminate  by  the  happening 

159;   Wyatt  v.  Cole,  36  Law  T.    (N.  of    an    uncertain    event,    the    tenant 

S.)    613.  shall  continue  in  possession  till  the 

IT  Roe  d.  Jordan  v.  Ward,  1  H.  Bl.  end  of  the  current   year,  paying  a 

97;  Holden  v.  Boring,  52  W.  Va.  37,  proportionate  amount  of  rent  to  the 

43  S.  E.  86.  person  then  entitled  to  the  land  and 

18,  19  See  post,  §  78  p  (3).  receiving    reasonable    compensation 

20  See  post,  §  251.  for  the  tillage  and  seed  of  crop  not 

21  Ga.  Code  1895,  §  3093  (If  ten-  then  gathered).  "Lease  for  years" 
ant  for  life  rents  the  land  for  a  year  includes  lease  for  a  year.  King  v. 
and  dies,  or  the  estate  is  otherwise  Foscue,  91  N.  C.  116.  S.  C.  Civ. 
terminated  during  the  year,  the  ten-  Code  1902,  §  2410  (If  any  person 
ant  is  entitled  to  the  land  for  the  rent  or  hire  lands  of  tenant  for  life, 
year  upon  complying  with  his  con-  who  dies,  the  person  so  renting  or 
tract  with  the  tenant  for  life).  See  hiring  shall  not  he  dispossessed  un- 
Story  V.  Butt,  2  Ga.  App.  119,  58  S.  til  the  crop  of  that  year  is  finished, 
E.  388.     N.  C.  Revision  1905,  §  1990  he  or  she  securing  the  payment  of 

L.  and  Ten.  26. 
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d.  Tenant  for  years.  A  tenant  for  y(>ars,  unless  there  is  a 
provision  to  the  contrary  in  the  lease  under  which  he  holds,  may 
make  a  lease,  termed  a  "sublease"  or  "underlease^"  of  the  prem- 
ises or  any  part  thereof  for  a  period  less  than  that  for  which  ho 
holds.  If  such  an  attempted  sublease  be  for  the  whole  of  his 
term,  it  will  then  ordinarily  take  effect  as  an  "assignment."  The 
matter  of  subleases  is  elsewhere  considered.^- 

e.  Periodic  tenant.  A  tenant  from  year  to  year,  or  other 
periodic  tenant,  may  make  a  sublease  from  year  to  year,^^  or 
even  for  a  term  of  years,-*  retaining  a  reversion  in  himself.^s 
Such  a  lease  will,  however,  terminate  upon  the  termination  of  his 
ow'n  estate.-*' 

f.  Tenant  at  will.  A  lease  by  a  tenant  at  will  is  invalid  as 
against  his  landlord, 2"^  and  the  effect  is  to  terminate  his  estate 
at  the  landlord's  option. 28  The  landlord  may,  however,  indicate 
an  intention  that  such  lessee  of  the  tenant  at  will  shall  remain  as 
his  tenant,  so  creating  a  new  tenancy,^^  and,  even  if  such  lessee 
is  merely  a  wrongdoer  in  entering  on  the  land,  his  possession 

the   rent  when   due).     This   is    per-  man  accepts  rent  from  the  lessee  in 

haps  no  more  than   a  statement  of  accordance    with   the    terms   of    the 

the   law   of   emblements.    Va.    Code  lease  by  the  life  tenant,  the  tenancy 

1904,  §  2809.     (If  there  be  tenant  for  from  year  to  year  thus  created  is  to 

life     or     other     uncertain     interest  be  computed  with  reference  to   the 

which   is  let  to  another,   the   lessee  beginning  of  the  term  named  in  the 

may    hold    the    land    to    the   end    of  lease,  that  is,  it  may  be  terminated 

the  current  year  of  the  tenancy,  he  on    the   corresponding   day    in    each 

paying  a  reasonable  rent  to  the  per-  year   (Holden  v.  Boring,  52  W.  Va. 

sons  who  succeed  to  the  land).     W.  37,  43  S.  E.  86). 

Va.  Code  1906,  §  3419   (Same  as  Vir-  22  See  post,  §§  151,  161-164. 

ginia,    with   the    addition    of    provi-  23  pike  v.  Eyre,  9  Bam.  &  C.  909; 

sions     preserving     right     of     emble-  Curtis  v.  Whpeler,  Moody  &  M.  493; 

ments,  securing  to  the  persons  who  Peirse  v.  Sharr,  2  Man.  &  R.  418. 

succeed  to  the  land  a  right  to  plant  24  Mackay    v.    Mackreth,    4    Doug, 

crops   in   certain  cases,   and   provid-  213. 

ing  for  compensation  by  the  latter  to  2.",  Curtis  v.  Wheeler,  Moody  &  M. 

the   tenant   for   any   preparation    of  493;  Oxley  v.  James,  13  Mees.  &  W. 

the  land  for  a  crop).     This  statute  209.     See  ante,  §  14  a,  at  notes  448- 

does  not  apply  to  town  lots  used  for  455. 

building  purposes  (Shufflin  v.  House,  26  Pike  v.  Eyre,  9  Barn.  &  C.  909. 

45  W.  Va.  731,  31  S.  E.  974,  72  Am.  2^  Moss  v.  Gallimore.  1  Doug.  279. 

St.  Rep.  851),  and  it  does  not  affect  28  See  ante,  §  13  b  (4)    (b). 

the  principle  that  if  the  remainder  2»  See  ante,  §  13  b   (4)    (b). 
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would  be  good,  it  seems,  as  would  that  of  any  other  disseisor,3o 
to  support  an  action  of  ejectment  against  a  third  person  ousting 
him  from  possession.^^ 

g.  Tenant  at  sufferance.  A  tenant  at  sufferance,  that  is,  one 
wrongfully  holding  over  the  period  for  which  he  is  entitled  to 
hold,  cannot  make  a  lease  good  as  against  the  person  entitled  to 
possession.32  The  person  entering  under  such  a  lease  would  be  in 
the  position  of  any  person  wrongfully  entering  on  land,  a  tres- 
passer. 

§  70.    Powers  of  leasing. 

We  have  before  referred  to  the  *' powers"  which  a 
trustee  having  the  legal  title  only  may  have  to  make 
leases  which  shall  be  binding  upon  the  beneficial  interest 
of  the  cestui  que  trust.^^  Another  class  of  power  is  that  which 
may  be  given  to  one  having  a  legal  estate  of  limited  duration  to 
make  leases  which  will  be  effective,  after  the  termination  of  his 
own  estate,  as  against  the  estate  of  him  in  reversion  or  remainder. 
In  England  the  giving  of  such  a  power  to  one  having  a  limited 
interest  was  formerly  an  ordinary  incident  of  a  deed  of  settle- 
ment,34  and  though  now  not  so  common,  owing  to  statutory  enact- 
ments giving  powers  of  leasing  to  tenants  for  life,^^  such  powers 
are  still  not  infrequently  given  by  express  provision  in  the  set- 
tlement.   In  this  country,  owing  partly  to  the  comparative  infre- 

30  See  Spark's  Case,  Cro.  Eliz.  676,  Burrow,  120,  121)  that  of  all  kinds 
and  other  decisions  cited  in  1  Piatt,  of  powers  the  most  frequent  is  that 
Leases,  104,  and  9  Vin.  Abr.  105  et  to  make  leases.  For  the  encourage- 
seq.,  to  the  effect  that  a  disseisin  re-  ment  of  farmers  to  occupy,  stock 
suits  upon  a  lease  by  a  tenant  at  and  improve  the  land,  it  is  neces- 
■y^ill  sary    they    should    have    some    per- 

31  See  Prof.  Ames'  article  in  3  manent  interest.  Unless  the  owner  of 
Harv.  Law  Rev.,  at  p.  325,  note,  and  the  estate  for  life  was  enabled  to 
cases  cited  in  10  Am.  &  Eng.  Enc.  make  a  permanent  lease,  he  could 
Law  (2d  Ed.)  at  p.  486,  to  the  effect  not  enjoy  to  the  best  advantage  dur- 
that  prior  possession  will  support  ing  his  own  time;  and  they  who 
ejectment.  come  after  must  suffer  by  the  land 

32  See  Thunder  v.  Belcher,  3  East,  being  untenanted,  out  of  repair,  and 
448  in  a  bad  condition." 

33  See  ante,  §   22  a.  35  The  Settled  Estates  Act  1877  (40 

34  In  Sugden,  Powers   (8th  Ed.)   at  &  41  Vict.  c.  18);   The  Settled  Land 
p.  712,  it  is  said:     "Lord  Mansfield  Act  1882    (45  &  46  Vict.  c.  38). 
truly  observed   (Taylor  v.  Horde,  1 
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quency  of  settlements  of  land  by  which  one  person  is  given  a 
legal  life  estate,  and  partly,  no  doubt,  to  a  comparative  lack  of 
care  in  the  framing  of  legal  instruments,  such  powers  occur  but 
infrequently,  and  there  are  but  few  cases  upon  the  subject.  The 
numerous  English  decisions  are  collected  and  discussed  in  stand- 
ard works  upon  the  subject  of  powers.^° 

The  primary  question,  in  determining  the  validity  of  a  lease 
made  under  a  power  of  leasing,  is  whether  it  is  in  accordance 
with  the  intention  of  the  creator  of  the  power  as  shown  by  the 
instrument  creating  it.^^  If  it  does  not  comply  with  such  inten- 
tion, it  is  invalid  as  against  the  reversioner  or  remainderman,  and 
cannot  even  be  confirmed  by  him/^^  ^  powder  to  lease  for  a  cer- 
tain number  of  years  is  regarded  as  authorizing  a  lease  for  a  less 
number,^^  and  if  the  lease  is  for  a  greater  number  of  years  than 
authorized  by  the  power,  it  is  good  for  the  time  authorized,  at 
least  in  equity .^^  A  power  of  leasing  without  any  limitation  ex- 
pressed as  to  the  length  of  the  term,  has  ordinarily  been  re- 
garded as  authorizing  a  lease  for  any  number  of  years.**^ 

A  power  to  lease  for  a  certain  number  of  years  does  not,  unless 
a  contrary  intention  clearly  appears,  authorize  leases  to  begin  in 
futuro,  that  is,  it  authorizes  leases  in  possession  only  and  not  in 
reversion,  since  otherwise  the  donee  of  the  power  could  make  a 
lease  in  possession  for  the  term  authorized,  and  also  leases  for 
the  same  term  in  reversion,  and  so  in  effect  make  leases  to  run  for 
an  indefinite  time.^^ 

A  povrer  given  to  a  life  tenant  to  sell  and  reinvest  has  been  held 
to  authorize  a  lease,  but  not  to  validate  a  covenant  therein  by 
such  tenant  to  convey  in  fee  simple  upon  payment  of  a  sum 
named>3 

30  The  leading  works  are  those  of  4o  Campbell  v.  Leach,  Amh.  740; 
Chance,    Sugden    and    Farwell.  Alexander   v.  Alexander,   2  Ves.   Sr. 

37  Pomeroy  v.  Partington,  3  Term    644. 

R.  665;  Vivian  v.  Jegon,  L.  R.  3  H.  L.  -ii  Sheehy  v.  Mnskerry,  1  H.  L.  Cas. 

285;    Mostyn    v.    Lancaster,    23    Ch.  576;  Farwell,  Powers  (2d  Ed.)  608. 

Div.   583.  42  Sussex   v.    V/roth,    Cro.   Eliz    5; 

38  Jones  V.  Verney,  Willes,  169;  Tanspig  v.  Reel,  134  Mo.  530,  34  S. 
Doe  d.  Martin  v.  Watts,  7  Terra  R.  W.  1104;  Siigden,  Powers  (8th  Ed.) 
S3:  Taussig  v.  Reel,  134  Mo.  530,  34  749.  See  Sinclair  v.  Jackson,  8  Cow. 
S.   W.   1104.  (N.   Y.)    543.    581. 

39  Isherwood  v.  Oldknow,  3  Maule  43  Dean    v.    Adler,    30    Md.    147. 
&  S.  382. 


e  yi  LEASE  OF  UNDIVIDED  INTEREST.  405 

§  71.    Lease  of  undivided  interest  or  interests. 

a.  By  joint  tenant  or  tenants.  Since  joint  tenants  have  but 
a  single  estate,  they  may  join  in  making  a  demise,  they  then  form^ 
ing  together  but  one  lessor.'*^  In  such  case  the  lessee's  interest 
continues  in  spite  of  the  death  of  either  of  them,  since  the  joint 
demise  operates  as  a  demise  by  each  joint  tenant  and  by  all,  and 
the  survivor  will  be  entitled  to  the  whole  rent.^^  If  the  lease  is 
terminable  by  notice,  either  of  the  joint  lessors  may  so  terminate 
it,  it  seems,  without  the  concurrence  of  the  other.^^^ 

One  of  two  or  more  joint  tenants  cannot,  by  making  a  lease  of 
the  whole,  vest  in  the  lessee  more  than  his  own  share,  since  that  is 
all  to  which  he  has  an  exclusive  right.'*^  Such  a  lease  is,  how- 
ever, valid  as  to  his  share,  and,  if  he  afterwards  die,  the  other 
joint  tenant  or  tenants,  although  succeeding  to  his  interest  by 
right  of  survivorship,  take  it  subject  to  the  lease,  even  though 
this  was,  by  its  terms,  not  to  commence  till  after  the  lessor's 
death.48 

b.  By  tenant  or  tenants  in  common.  Since  each  tenant  in 
common  has  a  separate  estate,  if  they  join  in  making  a  lease,  it 
operates,  not  as  a  joint  demise,  but  as  a  separate  demise  by  each 
of  his  undivided  share,  and  a  confirmation  thereof  by  the  other  or 
others.49 

44  Com.  Dig.,  Estates  by  Grant  357,  73  N.  E.  582,  105  Am.  St.  Rep. 
(G  6).  112,  it  was  assumed  that  a  lease  by 

45  Doe  d.  Aslin  v.  Summersett,  1  one  tenant  in  common,  witnessed  by 
Barn.  &  Adol.  1?>5,  140;  Henstead's  another,  to  which  no  objection  was 
Case,  5  Coke,  10  b.  made   by   the    other   cotenants,    was 

46  It  was  so  decided  as  to  a  lease  made  with  the  knowledge  and  con- 
by  joint  tenants  from  year  to  year,  sent  of  the  latter.  It  was  in  that 
Doe  d.  Aslin  v.  Summersett,  1  Barn,  case  decided  that,  the  lease  having 
&  Adol.  135.  been  made  pending  a  suit  for  parti- 

47  Co.  Lltt.  1S6  a;  Kingsland  v.  tion,  a  purchaser  at  the  partition 
Ryckman,  5  Daly  (N.  Y.)  13.  sale    could    not    forcibly    expel    the 

4sLitt.  §  289;  1  Piatt,  Leases,  127;  lessee,    the    decree  not  referring  in 

Whitlock   V.    Horton,    Cro.   Jac.   91;  any    way    to    the    lessee's    interest. 

Harbin  v.  Barton,  Moore,  395;    Cod-  The    court    here    seems    to    combine 

man  v.  Hall,  91  Mass.  (9  Allen)  335.  two  questions,  first,  whether  one  tak- 

49Bac.  Abr.,  Joint  Tenants  (H)  1;  ing  under  a  lease  pendente  lite  takes 
Mantle  v.  Wollington,  Cro.  Jac.  IGfl:  subject  to  the  decree,  and  second, 
Doe  d.  Poole  v.  Errington,  1  Adol.  &  whether  one  entitled  to  possession 
E.  750.  3  Nev.  &  M.  64fi;  Burne  v.  can  forcibly  expel  the  person  wrong- 
Cambridge,  1  Moody  &  R.  539.  fully  in  possession. 

In   Schwartz  v.  McQuaid,  214   111. 
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Any  one  of  two  or  more  tenants  in  common  may  make  a  separ- 
ate lease  of  his  own  share  whieli  will  be  eH'ective  in  his  own  favor 
as  regards  any  of  the  covenants,'^"  and  will  also  give  to  the  lessee 
a  right  to  share  in  the  possession  for  the  term  of  the  lease,  simi- 
lar to  that  previously  vested  in  the  lessor.  That  is,  the  lessee  is 
substituted,  for  the  time  being,  as  tenant  in  common  in  place  of 
his  lessor.*^^  In  some  states  a  lease  by  one  tenant  in  common  of  his 
interest  in  a  specific  part  of  the  land  jointly  held  is  absolutely 
void,  it  seems,  as  against  his  cotenants.^^  ^  lease  of  his  interest 
in  the  whole  land  by  one  tenant  in  common  is  not  valid  as  regards 
the  shares  of  the  other  tenants  in  common,  so  as  to  give  the  lessee 
the  exclusive  right  to  possession  of  any  part  of  the  land  as  against 
them  and  persons  claiming  under  them,^^  unless  he  was  authorized 
to  act  as  their  agent  in  making  a  lease,  or  unless,  he  having  done 
so,  his  act  was  ratified  by  them.^^ 

Since  one  claiming  under  a  lease  by  one  tenant  in  common 
stands  in  the  place  of  the  latter  as  regards  the  latter 's  cotenants, 
he  may  make  the  customary  and  ordinary  use  of  the  land,  and  is 
not  liable  in  trespass  to  such  cotenants  for  doing  so,  though  he 
might  be  so  liable  if  he  were  guilty  of  an  actual  ouster.^^  More- 
over, any  recognized  product  of  the  land  which  he  may  obtain  by 

00  Harms    v.    McCormick,    132    111.  premises  by  a  cotenant  is  void,  cited 

104,  22  N.  E.  511;   Colorado  Fuel  &  in  Freeman,  Cotenancy  &  Partition, 

Iron  Co.   V.   Pryor,   25   Colo.   540,  57  §  199;   1  Tiffany,  Real  Prop.  p.  395; 

Pac.    51.  17  Am.  &  Eng.  Enc.  Law   (2d  Ed.) 

61  Lee  Chuck  v.  Quan  Wo  Chong,  GS2. 
91  Cal.   593,  28  Pac.  45;   Barnum  v.        ^3  Cunningham  v.  Pattee.  99  Mass. 

Landon,    25   Conn.    137;    Harman   v.  248;    Hussey  v.  Holt.  24  N.  H.  248, 

Gartman,  Harp.  Law  (S.  C.)  430,  18  55    Am.    Dec.    234;    Mott   v.    Under- 

Am.   Dec.    656;    Rising   v.  Stannard,  wood,   73  Hun,  509,  26  N.   Y.   Supp. 

17  Mass.  282;  Grundy  v.  Martin,  143  307;    Moreland   v.  Strong,  115  Mich. 

Mass.  279,  9  N.  E.  647;  King  v.  Dick-  211,    73     N.    W.     140,    69    Am.     St. 

erman,  77  Mass.  (11  Gray)  480;  Aus-  Rep.    553;    Jackson    v.    O'Rorke,    71 

tin  V.  Ahearne,  61  N.  Y.  6;  Jacobs  v.  Neb.  418,  98   N.   W.   1068. 
Seward,  L.  R.  5  H.  L.  464;  Freeman,        st  Martens   v.    O'Connor,   101    Wis. 

Cotenancy   &    Partition,    §    253;    Co.  18,  76  N.  W.  774;    Hassard  v.  Tom- 

Litt.  199  a.  kins,  108  Wis.  186,  84  N.  W.  174. 

52  See   Cunningham    v.    Pattee,    99        "  Jacobs  v.  Seward,  L.  R.  5  H.  L. 

Mass.  2.^0;  Tainter  v.  Cole,  120  Mass.  464;  Ord  v.  Chester,  18  Cal.  79;  Har- 

164,  and  cases  to  the  effect  that  any  man  v.  Gartman,  Harp.  Law  (S.  C.) 

conveyance  of  a  specific  part  of  the  430,  18  Am.  Dec.  656. 
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such  ordinary  utilization  of  the  land  belongs,  in  most  jurisdictions 
at  least,  to  him  alone. ^^ 

c.  By  one  joint  owner  to  another.  A  joint  tenant  or  tenant 
in  common  may  demise  his  share  to  his  cotenant,  thus  depriving 
himself  of  the  right  to  share  in  the  possession  and  profits  of  the 
land  during  the  term  of  the  demise,  and  creating  the  relation  of 
landlord  and  tenant  between  them.s?  If,  in  such  a  case,  the  lessee 
retains  possession  after  the  termination  of  the  lease,  he  is,  it  has 
been  decided,  to  be  presumed  to  be  holding,  not  by  reason  of  his 
entry  under  the  lease  as  tenant  by  sufferance,  but  by  reason  of 
his  title  as  tenant  in  common.^s  And  this  principle  has  been  ex- 
tended in  one  state  to  the  case  of  a  demise  to  a  firm,  of  which 


56  Jacobs  V.  Seward,  L.  R.  5  H.  L. 
464;  Blewett  v.  Coleman,  40  Pa.  45; 
Freeman,  Cotenancy  &  Partition,  § 
258. 

In  Conwell  v.  Jeger,  21  Ind.  App. 
110,  51  N.  E.  733,  it  was  decided  tliat 
one  tenant  in  common  who  without 
objection  "stood  by"  and  saw  the 
lessee  of  another  "put  out  and  tend 
and  reap"  a  crop  could  not  there- 
after assert  that  such  lessee  did  not 
have  a  tenant's  interest  in  the  crop. 
This  seems  to  assume  that  one  ten- 
ant in  common  is  not,  apart  from 
estoppel,  entitled  to  the  crop  made 
by  him  on  the  land  jointly  owned, 
an  assumption  which  is  not  sup- 
ported by  the  authorities  generally. 

57  Co.  Litt.  186  a;  Bac.  Abr., 
Leases  (I)  5;  Cowper  v.  Fletcher, 
6  Best  &  S.  464;  Leigh  v.  Dickeson, 
15  Q.  B.  Div.  60;  Snelgar  v.  Hen- 
ston,  Cro.  Jac.  611;  Luther  v.  Arn- 
old, 8  Rich.  Law  (S.  C.)  26,  62  Am. 
Dec.  422;  Boley  v.  Barutio,  120  111. 
192,  11  N.  E.  393;  Schmidt  v.  Con- 
stans,  82  Minn.  347,  85  N.  W.  173, 
83  Am.  St.  Rep.  437;  McKie  v.  An- 
derson, 78  Tex.  207,  14  S.  W.  576. 
In  Medlin  v.  Steele,  75  N.  C.  154, 
it  is  questioned  whether  a  tenant  in 
common  can  lease  to  his  cotenant. 
No   reference  is  made  to  the  num- 


erous authorities  to  the   effect  that 
he  can  do  so. 

In  Smith  v.  Smith,  98  Me.  597,  57 
Atl.  999,  it  was  decided  that  the  fact 
that  one  tenant  in  common  permits 
his  cotenants  to  have  the  "sole  occu- 
pation" of  the  property  in  considera- 
tion of  the  payment  by  the  latter  of 
a  sum  named  each  month  for  ap- 
parently an  indefinite  time  did  not 
create  the  relation  of  landlord  and 
tenant,  there  being  "no  evidence  of 
any  intention  on  either  side  to  estab- 
lish' the  ordinary  relation  of  land- 
lord and  tenant."  It  is  not  clear 
what  is  meant  by  the  statement  that 
there  was  no  evidence  of  an  inten- 
tion to  create  the  relation  of  land- 
lord and  tenant.  If  there  was  evi- 
dence of  an  intention  by  one  coten- 
ant to  confer  the  exclusive  posses- 
sion on  the  other  for  a  period  less 
than  that  for  which  the  former's 
estate  was  to  endure,  there  was,  it 
is  submitted,  evidence  of  an  inten- 
tion to  create  the  relation  of  ten- 
ancy, without  regard  to  whether  the 
parties  recognized  that  such  would 
be  the  legal  effect  of  the  transac- 
tion. 

ssMumford  v.  Brown,  1  Wend.  (N. 
Y.)   52,  19  Am.  Dec.  461;  McKay  v. 
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one  of  the  tonants  in  common  was  a  member,  it  being  held  that, 
as  such  joint  owner,  he  eouhl  authorize  his  lirm  to  remain  for  a 
limited  time.''"  In  England  'A  seems  to  be  considered  that  a  ten- 
ant in  common  holding  over  after  the  expiration  of  tlie  lease  to 
him  is  prima  facie  in  the  position  of  a  tenant  at  sufferance,  and  as 
such  is  liable  in  use  and  occupation.*^""'^^ 

§  72.    Lease  subject  to  existing  incumbrances. 

The  lessee,  it  seems  clear,  is  in  the  position  of  any  other  grantee 
of  land,  and  cannot  assert  that  his  title  is  in  any  way  better  than 
that  of  his  lessor.  That  is,  he  takes  subject  to  any  incuml)rances 
thereon  or  defects  therein,  so  far  as  he  may  have  actual  or  con- 
structive notice  of  them.'^^  He  is  charged  with  knowledge  of  the 
terms  of  the  instrument  under  which  his  lessor  claims,'^^  and  he 
takes  the  land  subject  to  a  prior  mortgage  duly  recorded,'-*  or  an 
apparent  easement  or  servitude."^^  So  he  evidently  cannot  claim 
as  against  a  prior  lessee  in  possession  whose  lease  conflicts  with 
his  own,"^"  and  he  is  bound  by  proceedings  in  an  ejectment'^  or 
foreclosure"^  suit  pending  at  the  time  of  the  execution  of  the 
lease. 

Mumford.    10    Wend.    (N.    Y.)    351;  years,    or    1,000    years,    or    for    100 

Rockwell  V.  Luck,  32  Wis.  70.  years,  or  any  lease  at  all,  bound  to 

59  Valentine  v.   Healey,  158   N.  Y.  make  reasonable  inquiry  into  his  les- 

369,   52  N.  E.   1097,  43  L.  R.  A.  667.  s°^'s    title." 


There  is  a  well   written   dissenting 
opinion    by  O'Brien,   J. 


73  Philadelphia  &  Reading  Coal 
&  Iron  Co.  V.  City  of  New  York,  21 
Fed.  97;   Patman  v.  Harland,  L.  R. 


60.71  Leigh   V.    Dickeson,    15   Q.   B.  ^^  ^^    ^^^    3^3.   ^^^^^  ^   Gartside. 

Div.  60.     As  to  liability  of  tenant  at  ^g    jjj    ^pp     ^^rj.    ganborn    v.   Van 

sufferance  in  use  and  occupation,  see  Duyne,  90  Minn.  215,  96  N.  W.  41. 

post,  §  304   d.  74  Thompson    v.    Flathers,    45    La. 

72  This    is    forcibly    expressed    by  Ann.  120,  12  So.  245.     And  see  post, 

Jessel,  M.  R.,  in  Patman  v.  Harland,  §   73. 

L.  R.   17   Ch.    Dlv.   353,  as    follows:  75  Taylor   v.    Mohan,    19    La.    Ann. 

"The  man  who  takes  a  lease  is  in  a  324;  Friend  v.  Oil  Well  Supply  Co., 

similar  position  as  regards  construe-  179  pa.  290,  36  Atl.  219. 

tive  notice  as  (sic)  a  man  who  buys.  76  Weaver  v.  Coumbe,  15  Neb.  167, 

There  could  not  be  any  reason  for  17  n.  W.  357;  Hodge  v.  Giese,  43  N. 

any  distinction  between   purchasing  j.  Eq.  342,  11  Atl.  484.     See  post,  § 

a  fee  simple  and  taking  a  lease  for  146. 

10,000   years.     If   a    man    who    pur-  77  Marshall    v.    Eggleston,    82    111. 

chases  a  fee  simple  is  bound  to  look  App.  52. 

into  the  title  in  a  regiflar  way,  so  78  McLean    v.    McCormick    (Neb.) 

is  a  man  who  takes  a  lease  for  10,000  93  N.  W.  697. 
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Whether  a  lessee  is  a  purchaser  for  a  valuable  consideration, 
entitled  to  the  benefit  of  the  recording  acts,  so  as  to  be  exempt 
from  the  operation  of  a  prior  unrecorded  conveyance  of  which  he 
had  no  notice  otherwise,  appears  to  be  a  question  seldom,  if  ever, 
discussed.  Presumably  he  is  such  a  purchaser  when  he  pays  a 
valuable  consideration  for  the  grant  of  the  lease,'^^  as  is  a  pur- 
chaser of  an  already  existing  term.^*^  When,  however,  he  does  not 
pay  anything  for  the  grant  of  the  lease,  but  merely  agrees  to  pay 
a  periodic  rent,  it  appears  doubtful  whether  he  is  a  purchaser  for 
a  valuable  consideration.  His  position  would  seem  to  be  analo- 
gous to  that  of  a  grantee  in  fee  simple,  who  has  not  actually  paid 
the  price,  but  has  merely  agreed  to  pay  it,  at  the  time  he  receives 
notice  of  the  earlier  conveyance  or  incumbrance,  in  which  case  the 
grantee  takes  subject  thereto.®^ -82  And  so  it  would  seem  that  a 
lessee  is  not  a  hona  fide  purchaser  as  against  a  prior  conveyance 
or  incumbrance  which  comes  to  his  knowledge  during  any  rent 
period,  unless  he  has  previously  paid  the  rent  for  that  period, 
which  he  would  not  usually  have  done.  In  one  state  it  has  been 
held  that  a  lease  is  not  a  conveyance  within  the  protection  of  a 
statute  protecting  one  claiming  under  a  subsequent  conveyance 
as  against  a  prior  unrecorded  conveyance.^^  In  another  it  has 
been  assumed  that  he  is  charged  with  notice  of  all  matters  appear- 
ing of  record,  as  is  any  purchaser.^^ 

§  73.    Lease  cf  mortgaged  premises. 

a.  Legal  title  in  mortgagee — (1)  Mortgagee  not  transferee 
of  reversion.  A  lease  may  be  made  of  premises  already  subject  to 
a  mortgage.  In  such  case  the  mortgage  lien  is  paramount  to  the 
title  of  the  lessor  as  it  existed  at  the  time  of  the  lease,  and  the 
making  of  the  mortgage,  therefore,  in  no  sense  involves  a  transfer 
of  the  reversion  to  the  mortgagee,  even  in  jurisdictions  where  a 

T9  In    Attorney    General    v.    Back-       81,  82  2    Pomeroy,  Eq.   Jur.    §§   691, 

house,   17   Ves.   Jr.    283,   a  sublessee  750.     Cases    cited    23    Am.    &    Eng. 

was    protected    as    having   given    "a  Enc.  Law    (2d  Ed.)   489,  517,  521;   2 

fair  consideration,"  when  he  had.  it  Tiffany,  Real  Prop.  §  483,  note  70. 
seems,  paid  nothing  at  the  time  of       ss  Topping  v.  Parish,  96  Wis.  378, 

the   lease,   but  agreed  to   make   im-   „,   t.,    _,.    „^_ 

71   JN.    W.   db7. 
provements  to  a  certain  amount,  and  „     ,  ,,       ^ 

,  .,  ,     .,  •^*  Sanborn  v.  Van  Duyne,  90  Mmn. 

subspoiiently  made  them.  ' 

21.^     96   N    W    41 
80  Harding  v.  Hardrett,   Finch,  9;  '  ^*       ' 

McDaid  v.  Call,  111  111.  298. 
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mortcrafire  passos  tlio  lofral  title,  in  this  dilTerinc:  from  a  mortgage 
made  by  the  lessor  al'ter  the  lease,  which,  in  such  jurisdictions, 
may,  as  hereafter  explained,'^''  be  regarded  as  a  transfer  of  the  re- 
version to  the  mortf,'agee.  Since  one  claiming  under  a  mortgage 
made  prior  to  the  lease  is  not  a  transferee  of  the  reversion,  he  is 
not  in  privity  with  the  lessor  or  lessee,  and  he  cannot  assert  any 
rights  against  the  latter  under  the  lease,  as  by  an  action  for  rent 
or  a  distress  proceeding.^*' 

(2)  Mortgagee  entitled  to  possession.  Though  the  mortgagee 
can  assert  no  rights  under  the  provisions  of  the  instrument  of 
lease,  he  may,  in  jurisdictions  wdiere  he  has  the  legal  title,  and  in 
the  absence  of  a  clause  giving  the  mortgagor  the  right  of  posses- 
sion,87  assert  his  right  to  possession  as  against  such  tenant  claiming 
under  a  lease  made  subsequently  to  the  mortgage,  since  the  mort- 
gagor could  not,  by  making  such  a  lease  subsequently  to  the  mort- 
gage, affect  the  mortgagee's  rights  previously  vested.  As  against 
such  prior  mortgagee,  having  the  legal  title,  the  tenant  under  the 
mortgagor's  lease  is  merely  a  trespasser,  and  as  such  may  be 
evicted  by  the  mortgagee,  as  he  might  be  by  any  other  owner  of 
a  paramount  title. ^^ 

It  has  been  held  that  where  the  mortgagee  demanded  the  rent 
from  the  mortgagor's  tenant  as  a  payment  upon  the  interest  due, 
and  the  tenant  paid  the  rent  to  him  under  threat  of  distress,  he 
thereby  recognized  that  the  tenant  was  then  in  lawful  possession, 
and  could  not  thereafter  assort  the  contrary.^^  And  likewise  the 
mortgagee  might,  by  encouraging  the  mortgagor's  tenant  to  lay 

8B  See  post,  §  146  e.  87  See  ante,  §  45  a. 

seMcKirrher  v.  Hawley,  Ifi  Johns.  ss  Keech  v.  Hall,  1  Doug.  21;  Rog- 

(N.  Y.)  2S9;   Fitchbnrg  Cotton  Man-  ers  v.  Humphreys,  4  Adol.  &  E.  299; 

ufaptory  Corp.   v.   Melven.   15   Mass.  Corner    v.    Sheehan.    74    Ala.    452; 

268;  Mayx)  v.  Shattuck,  31  Mass.  (14  ^^^  ^    ^.^^   g  ^^^^    ^^    Y.)   584. 

Pick.)    533;   Teal   v.  Walker,  111  U.  „,    .        _,       .r^r    r^     .  -a         ^  ^, 

„    ^'    „      ,  TT       .  ,,      o  -KT    T  24  Am.  Dec.  105;  Gartside  v.  Outley. 

S.  242;  Souflers  v.  Vansickle,  8  N.  J.  ^^   ^„    „,„    .^    .        .,  ^      . 

/o    TT  1  ^  N     010      TTi^v^oii    „  58   111.  210,  11  Am.  Rep.  59;   Ameri- 
Law     (3    Halst.)     313;     Kimball    v.  '         • 

Lockwood.  6  R.  I.  138;   Drakford  v.  '^"^    Freehold    Land    Mortg.    Co.    v. 

Turk.  75  Ala.  339:  American  Freehold  Turner,    95    Ala.    272,    11    So.    211; 

Land  Mortg.  Co.  v.  Turner.  95  Ala.  Moran  v.  Pittsburgh,  C.  &  St.  L.  R. 

272.  11  So.  211;   Hogsett  v.  Ellis.  17  <^o.,   32    Fed.   878;    Doe  d.  Brown   v. 

Mich.  351;  Bartlett  v.  Hitchcock,  10  Mace,    7   Blackf.    (Ind.)    2. 

111.    App.    (10    Bradw.)    87;    Rogers  «» Doe    d.    Whitaker    v.    Hales,    7 

V.    Humphreys,    4    Adol.    &   E.    299;  Ring.  322. 
Evans  v.  Elliott,  9  Adol.  &  E.  342. 
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out  money  on  improvements,  estop  himself  to  assert  that  the  lat- 
ter was  not  rightfully  in  possession-^*^ 

(3)  Attornment  to  mortgagee.  Instead  of  actually  evicting 
the  mortgagor's  tenant,  the  mortgagee  may  prefer  to  have  such 
tenant  remain  in  possession  as  his  tenant,  and  if,  upon  his  notifi- 
cation to  the  latter  of  his  desire  to  this  effect,  the  tenant,  expressly 
or  by  implication,  recognizes  him  as  his  landlord,  "attorns"  to 
him,  as  it  is  frequently  expressed,^i  the  tenant  will  thereupon 
cease  to  hold  under  the  mortgagor  and  will  hold  under  the  mort- 
gagee.92  Such  "attornment"  to  the  mortgagee  is  in  effect  the 
acceptance  of  a  new  demise  from  the  latter,^^  and  in  fact  it  is  not 
unusual  for  the  mortgagee  actually  to  make,  and  the  mortgagor's 
tenant  to  accept,  a  new  lease.  In  case  there  is  no  new  lease,  defin- 
itely fixing  the  character  and  duration  of  the  new  tenancy,  the 
tenant,  by  his  mere  acknowledgment  of  the  mortgagee  as  his 
landlord,  that  is,  by  attorning  to  him,  becomes,  it  would  seem,  in 
the  first  place  his  tenant  at  will,  as  does  any  other  person  who  oc- 
cupies under  a  bare  perraission.^^  but  such  tenancy  at  will  would 
ordinarily,  by  the  tenant's  payment  of  a  periodic  rent  to  the  mort- 
gagee, be  converted  into  a  periodic  tenancy .^^ 

The  legal  title  being  in  the  mortgagee,  and  he  having  conse- 
quently the  right  to  possession  as  against  the  mortgagee  even  be- 
fore default,9*5  it  would  seem  that  he  may  thus  assert  such  right 
as  against  the  mortgagor's  tenant  before  as  well  as  after  default, 

90  See  Doe  d.  Parry  v.  Hughes,  11  was  the  tenant  of  the  mortgagee, 
Jur.  698;  Evans  v.  Elliot,  9  Adol.  &  who  had  the  superior  right  to  the 
E.  342;  Gartside  v.  Outley,  58  111.  premises,  rather  than  of  the  mort- 
210.  ll'  Am.  Rep.  59.  gagor's  vendee,  and  that  the  mort- 
al ggg  ante  §  19.  gagee  was  entitled  to  assert  his  right 
92  Brown  v'.  Storey,  1  Man.  &  G.  to  a  share  of  the  crops  as  provided 
126;  Doe  d.  Higginbotham  v.  Barton,  by  the  agreement  with  him. 
11  Adol.  &  E.  315;  Corbett  v.  Plow-  ss  See  ante,  §  19  c. 
den,  25  Ch.  Div.  678.  ^4  See  ante,  §  13  a   (3). 

In  Mason  v.    Gray,   36  Vt.  308,  it  95  Corbett  v.  Plowden,  25  Ch.  Div. 

was    decided    that    where    one    pur-  678;  Doe  d.  Prior  v.  Ongley,  10  C.  B. 

chased  land   subject  to  a  mortgage,  25;    Doe    d.    Hughes    v.    Bucknell.   8 

after  condition  broken,  a  person  who  Car.   &   P.    566;    Gartside  v.  Outley, 

went  into  possession  under  an  agree-  58    111.    210,    11    Am.    Rep.    59.     See 

ment  to  hold  under  such  purchaser,  ante,  §  14  b  (2)    (a), 

but   subsequpntly  agreed    upon   noti-  »«  1  -Tones.  Mortgasres.  §  702;  2  Tlf- 

fication  from  the  mortgagee  to  hold  fany,  Real  Prop.  §  50  7. 
under   the  latter  on  certain   terms, 
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and  it  has  been  so  decided  in  England.'-*"  In  otln^r  jurisdictions 
it  has  been  decided  that  the  mortga^'ec  may  force  the  mort^'agor's 
tenant  to  relinquish  possession"^  or  to  attorn  to  him"^  after  there 
has  been  a  default  under  the  provisions  of  the  mortgage,  without 
any  judicial  assertion  that  the  mortgagee  would  or  would  not  have 
this  right  before  default.  The  only  ground  upon  which  the  mort- 
gagee, entitled,  even  before  default,  to  possession  as  against  the 
mortgagor,  could  po.ssil)ly  be  precluded  from  then  asserting  his 
rights  against  the  tenant  and  obtaining  the  possession  or  an  ac- 
knowledgment of  tenancy  from  him,  is  the  English  statute,  re- 
enacted  in  most  of  the  states  of  this  country,^**''  making  void  all 
attornments  by  tenants  to  strangers,  with  certain  exceptions,  in- 
cluding an  attornment  to  a  mortgagee  "after  the  mortgage  has 
become  forfeited. "^^^  And  there  is  at  least  one  decision  that  it  is 
by  force  of  such  statute  that  the  mortgagor's  tenant  may,  after  de- 
fault, acknowledge  the  mortgagee  as  his  landlord,^"^"  thus  imply- 
ing that  such  acknowledgment,  if  before  the  mortgagor's  default, 
would  not  be  valid  to  substitute  the  mortgagee  as  landlord  in  place 
of  the  mortgagor.  The  statute  could,  however,  not  prevent  the 
mortgagee,  entitled  to  possession,  from  asserting  such  right  as 
against  the  mortgagor's  tenant  by  an  actual  eviction  of  the  latter, 
this  having  no  element  of  an  attornment,  and  it  does  not  seem 
probable  that  it  was  intended  by  the  statute  to  preclude  an  attorn- 
ment by  the  tenant  to  one  who,  by  reason  of  his  paramount  title, 
has  the  right  immediately  to  evict  him  and  who  is  threatening  so 
to  do.io2 

It  has  been  decided  that  when  a  mortgagee,  after  accepting  an 

oTKeech  v.  Hall,  t  Doug.  21;  Rog-  achnsetts  Hospital  Life  Ins.   Co.   v. 

ers  V.  Humphreys,  4  Adol.  &  E.  299.  Wilson,  .51  Mass.    (10  Mete.)    126. 

98  Hutchinson  v.   Dearin^r,  20  Ala.  loo  gee  ante,  §  19  b   (2). 

798;  American  Freehold  Land  Mort-4.  loi  .'ones   v.   Clark,  20  Johns.    (N. 

Co.   V.  Turner,   95    Ala.   272,    11    So.  Y.)     51. 

211;   Gartslde  v.  Outley.  58  HI.  210,  In  Kimball   v.  Lockwood,   6  R.   I. 

11  Am.  Rep.  59;  Hen.shaw  v.  Wells,  338,  the  court  seems  to  be  under  the 

28   Tenn.    (9   Humph.)    568;    Doe  d.  mistaken     impression     that    an    at- 

Brown  v.  Mace,  7  Blackf.  and.)  2.  tornment  by  the  mortgagor's  tenant 

00  Lockwood    V.    Tracy,    46    Conn,  to  one  claiming  under  a   mortgage 

447;    Jones  v.  Clark,  20  .Johns.    (N.  paramount   to   the   lease    is    an   at- 

Y.)   51;  Anderson  v.  Robbins,  82  Mp.  tornmont  to  the  grantee  of  the   ro- 

422.  19  Atl.  910,  8  L.  R.  A.  ."^.fiS;  Kim-  ■version, 

ball  V.  Lockwood,  6  R.  I.  138;   Mass-  102  See   post,   §  78  p    (2). 
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attornment  from  the  mortgagor's  tenant,  obtains  a  judgment  of 
foreclosure  and  for  possession  against  the  mortgagor,  on  aver- 
ments that  the  latter  is  in  possession,  he  thereby  precludes  himself 
from  asserting  that  his  own  tenant  is  in  possession,  and  cannot 
maintain  a  summary  proceeding  for  possession  as  landlord  against 
the  tenant.^^2 

(4)  New  tenancy  under  mortgagee.  The  tenancy  thus  created 
by  attornment  betv;een  the  mortgagor's  lessee  and  the  mortgagee 
is  an  entirely  new  tenancy,  and  not  a  continuation  of  the  old  ten- 
ancy with  the  substitution  of  a  new  landlord.i°^  Any  suggestions 
to  the  contrary  must  be  erroneous.!"^  The  mortgagee  is  not  the 
transferee  of  the  reversion,  he  having  obtained  his  title  before 
there  was  any  reversion,  and  the  tenancy  created  by  the  mort- 
gagor's lease  could  be  regarded  as  continuing,  with  the  mortgagee 
as  landlord,  only  on  the  theory  that  the  mortgagor,  in  making  the 
lease,  acted  as  representative  of  the  mortgagee,  a  theory  which  is 
not  only  not  in  accord  with  the  facts,  but  is  also  incompatible  with 
the  decisions  that  the  mortgagee  cannot  proceed  against  the  ten- 
ant for  rent  in  the  absence  of  an  attornment  or  new  lease,  as  well 
as  those  that  he  may  treat  the  mortgagor's  tenant  as  a  trespasser. 

Whether  the  new  holding  under  the  mortgagee  is  upon  terms 
similar  to  those  of  the  lease  made  by  the  mortgagor  is  a  question 
of  fact,  to  be  decided  in  each  particular  case  with  reference  to  the 
understanding  of  the  mortgagee  and  his  tenant,  the  parties 
to  the  new  relation.^os  The  terms  of  the  new  holding  are  evi- 
dently not  the  same  as  those  of  the  old  holding,  if  the  parties  ex- 
pressly agree  upon  different  terms.  In  some  cases  it  seems  to  be 
assumed  that  the  new  holding  is  at  the  same  rent  as  was  reserved 
in  the  lease  made  by  the  mortgagor,^^'^  but,  as  before  stated,  this 
would  seem  to  be  a  question  of  fact  in  each  case. 

(5)  Who  entitled  to  rent.  After  an  actual  eviction  by  the 
mortgagee  of  the  mortgagor's  tenant,  the  former  will  no  longer 

103  Turner  v.  Davis,  48  Conn.  397.      Exch.  159;  Keith  v.  R.  Gancia  &  Co. 

104  Oakley  v.  Monck,  3  Hurl.  &  C.    [1904]  1  Ch.  774,  783. 

706,   L.  R.   1   Exch.    159;    Brown  v.        iot  Lockwood    v.    Tracy,    46    Conn. 

Storey,  1  Man.  &  G.  117;   Towerson  447;  Clark  v.  Abbott.  1  Mo.  Ch.  474; 

V.  Jackson  [1891]  2  Q.  B.  484;    Cor-  Massachusetts  Hospital  Life  Ins.  Co. 

bett  V.  Plowden,  25  Ch.  Div.  678.  v.  Wilson,  51  Mass.  (10  Mete.)    126; 

105  See  ante,  §  19  c.  Henshaw    v.    Wells,    28    Tenn.     (9 

106  See  Oakley  v.  Monck,  L.  R.   1  Humph.)    568. 
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be  liable  under  the  lease  to  the  mortgagor  for  rent,"'^  since  an 
eviction  under  paramount  title  is  always  a  defense  to  a  claim  for 
rent;^****  and  the  case  will  be  tlic  same  when,  to  avoid  an  actual 
eviction,  the  tenant  attorns  to  the  mortgagee,*  ^"^  since  such  an 
attornment  to  the  owner  of  a  paramount  title  to  avoid  eviction 
is  properly  to  be  regarded  as  a  "constructive"  eviction  by  par- 
amount title.*** 

The  new  tenancy  created  by  the  tenant's  acknowledgement  of 
the  mortgagee  as  landlord  gives  the  latter  a  right  to  assert  against 
the  tenant  a  claim  for  rent  thereafter  accruing,  provided  a  promise 
to  pay  rent  can  be  inferred,  as  it  might,  no  doubt,  from  the  pay- 
ment to  the  mortgagee  of  one  installment  of  rent,**-  and,  in  the 
absence  of  such  ground  for  inferring  a  promise  to  pay  rent,  an 
action  would  lie,  it  seems,  in  favor  of  the  mortgagee,  for  the  value 
of  the  use  and  occupation  from  the  time  of  the  attornment,  on 
the  presumption  of  an  agreement  to  that  effect.*  *3  This  question 
of  the  theory  of  recovery  by  the  mortgagee  is  not  discussed  by 
the  cases,  and  in  some,  as  before  stated,  it  seems  to  be  considered 
that  it  is  necessarily  based  on  the  original  lease  by  the  mortgagor, 
and  that  the  amount  thereof  is  to  be  measured  by  the  terms  of  the 
lease.**"*  But  this,  it  is  believed,  is  a  mistaken  theory,  and  such 
former  lease  given  by  another  person,  not  in  privity  with  the  new 

108  See  Simers  v.  Saltus,  3  Denio  value  of  the  use  and  occupation,  cal- 
(N.  Y.)  214;  Smith  v.  Sheppard,  32  culated  from  the  last  rent  day  up 
Mass.  (15  Pick.)  147,  25  Am.  Dec.  to  the  time  of  the  mortgagee's 
432;  Duft  v.  Wilson,  69  Pa.  316.  entry  and   demand  of  rent.     Ander- 

109  See  post,  §  182  e  (2).  son  v.  Robbins,  82  Me.  422,  19  Atl. 

110  Magill  V.  Hinsdale,  6  Conn.  464,  910;  Adams  v.  Bigelow,  128  Mass. 
16  Am.  Dec.  46;  Lockwood  v.  Tracy,  365. 

46  Conn.  447;  Fitzgerald  v.  Beebe,  7  m  See   post,   §§  182  p    (2),   186  a 

Ark.    310;     Farris    v.    Houston.    74  (2). 

Ala.  162;  Smith  v.  Shepard,  32  Mass.  112  Lockwood    v.    Tracy,    46    Conn. 

(15    Pick.)    147,    25    Am.    Dec.    432;  447;    Anderson    v.    Robbins,    82    Me. 

Stone    V.    Patterson,    36    Mass.     (19  422,   19  Atl.   910;    Cook  v.   Johnson, 

Pick.)    476,  31  Am.  Dec.  156;   Welch  121  Mass.  326. 

V.   Adams,  42  Mass.    (1  Mete.)    494;  i"  Doe  d.  Downe  v.  Thompson,  9 

Adams   v.    Bigelow,    128    Mass.    365;  Q.  B.  1037;    Lucier  v.   Marsales,  133 

Jones  V  Clark.  20  Johns.  (N.  Y.)  51;  Mass.  454.     As  to  apportionment  of 

Kimball  v.   Lockwood,   6   R.   L   138;  rent    when    the    lease   included    per- 

Stedman  v.  Ga=sett,  18  Vt.  346.  sonal   chattels,   see   post,   §   69   c,   at 

The  mortgagor  cannot  demand  an  note  78. 

apportioned  pajt  of  the  rent,  or  the  114  See  ante,  at  note  106. 
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landlord,  can,  it  would  seem,  be  at  most  merely  one  item  of  evi- 
dence to  be  considered,  in  connection  with  the  form  and  mode  of 
the  attornment  and  the  tenant's  action  thereafter,  bearing  on  the 
question  of  the  extent  of  the  obligations  assumed  by  the  tenant 
under  the  new  tenancy. 

Though  the  mortgagee  may  thus  acquire  a  right  of  action 
against  the  tenant  in  possession  for  rent  or  for  use  and  occupation 
from  the  time  of  the  attornment,  he  cannot  assert  any  right  of 
action  for  rent  which  had  previously  accrued  under  the  mortga- 
gor's lease,  since,  as  before  stated,  there  is  no  privity  between 
him  and  the  tenant,  previous  to  the  creation  of  the  new  tenancy 
by  the  acknowledgment  of  him  as  landlord,  the  "attornment" 
to  him,  so-called.^ ^^'  ^^^  And  since  the  tenant  cannot  assert  a  par- 
amount title  until  he  is  actually  or  constructively  evicted,^ ^'''  he 
cannot  repudiate  liability  for  rent  to  the  mortgagor  accruing  be- 
fore his  eviction  by  reason  of  his  enforced  attornment.^ ^^ 

(6)  Acts  showing  attornment.  The  question  has  occasionally 
arisen  as  to  what  will  effect  such  attornment  to  the  mortgagee 
as  will  entitle  the  latter  to  proceed  against  the  tenant  for  rent  or 
for  use  and  occupation,  and  the  tenant  to  defend  against  a  claim 
by  the  mortgagor  for  rent.^^^  It  is  settled  in  England  that  a 
mere  notice  by  the  mortgagee  to  the  mortgagor's  tenant  to  pay 
rent  to  him,  not  assented  to  by  the  tenant,  will  not  be  sufficient 
to  create  a  tenancy  in  favor  of  the  mortgagee,  even  though  the 
tenant  continues  in  possession,  since  a  tenancy  cannot  thus  be 
created  without  the  assent  of  the  proposed  tenant.^^o  Jv[qj.  -^in 
such  notice,  without  the  tenant's  assent  thereto,  be  effective  as 
a  defense  to  an  action  by  the  mortgagor  for  rent,  since  there  is 
no  element  of  constructive  eviction  in  the  mere  giving  of  such  no- 
tice, the  tenant  not  having  acted  thereon.^^i    The  same  view,  that 

115, 116  Sonders  v.  Vansickle,   8  N.  rights   of  the  lessee   under  a  lease 

J.   Law    (3    Halst.)    313;    Massachu-  made  by    a  mortgagor.     Kennett   v. 

setts  Hospital  Life  Ins.  Co.  v.  Wilson,  Plummer,  28  Mo.  142. 

51  Mass.   (10  Mete.)    126;   Anderson  no  See  ante,  §  19  d. 

V.  Robbins,  82  Me.  422,  19  Atl.  910.  120  Evans   v.   Elliot,    9  Adol.  &  E. 

See  ante,  at  note  86.  342;    Towerson  v.  Jackson   [1891]    2 

117  See  post,  §  78.  Q.    B.    484,    disapproving    Brown    v. 

118  Wheeler    v.    Branscomhe,    5    Q.  Storey,  1  Man.  &  G.  117;  Underhay  v. 
B.    373;     McDowell    v.    Hendrix,    67  Read,  20  Q.  B.  Div.  209. 

Ind.  513.  121  Wheeler   v.    Branscombe,    5    Q. 

A  third  person  cannot  question  the   B.  373;  Wilton  v.  Dunn,  17  Q.  B.  294. 
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the  notice  itself,  not  acted  on  by  the  tenant,  docs  not  create  a  ten- 
ancy in  favor  of  the  mortgagee,  has  been  asserted  in  this  coun- 
try,'22  though  in  at  least  one  case  the  contrary  view,  then  held  by 
the  English  courts,  was  approved.^23  ^£]^q  soundness  of  the  later 
English  view,  that  the  tenant  of  the  mortgagor  does  not,  without 
his  assent,  become  the  tenant  of  the  mortgagee,  the  owner  of  a 
paramount  title,  merely  because  the  latter  indicates  his  desire  in 
that  regard,  would  seem  unquestionable. 

The  payment  of  rent  by  the  tenant  to  the  mortgagee  on  demand 
therefor  has  been  regarded  as  a  sufficient  attornment,' 24  unless, 
it  seems,  it  is  otherwise  intended  by  the  parties,'-^  as  when  it  is 
merely  on  account  of  interest  due  under  the  mortgage.'-^ 

b.  Legal  title  in  mortgagor.  In  states  where  the  mortgagee 
has  not,  even  after  default,  the  legal  title  to  the  land,  he  cannot, 
it  is  evident,  assert  any  right  of  possession  as  against  the  mort- 
gagor's tenant  until  the  title  has  passed  to  him  by  foreclosure'^^ 
And  even  though  the  mortgage  has  been  foreclosed,  so  long  as 
the  period  of  redemption  endures,  the  mortgagor's  tenant  cannot 

See  Hickman  v.  Machin,  4  Hurl.  &  good    payment    and    to    relieve    the 

N.    716.  lessee  from  paying  the  rent  to  the 

122  Gartside  v.  Outley,  58  111.  (10  mortgagor  (Johnson  v.  Jones,  9 
Bradw.)  210;  Bartlett  v.  Hitchcock,  Adol.  &  E.  809;  Underhay  v.  Read, 
10  111.  App.  87,  11  Am.  Rep.  59;  20  Q.  B.  Div.  209)  on  the  theory  that 
Comer  v.  Sheehan,  74  Ala.  452  (die-  this  is  merely  a  payment  upon  the 
tum);  Drakford  v.  Turk,  75  Ala.  prior  mortgage,  and  is  consequently 
339,  51  Am.  Rep.  454.  See  Hawea  good,  as  a  payment  of  the  rent,  by 
V.  Shaw,  100  Mass.  187;  Field  v.  analogy  to  the  cases  holding  that  a 
Swan,  51  Mass.   (10  Mete.)   112.  tenant    may,    upon    paying   a    prior 

123  Stedman  v.  Gassett,  18  Vt.  346.  charge,  assert  it  as  a  payment  of 
Lucier   v.  Marsales,   133   Mass.   454.  rent.     Post,  §  177  e. 

seems    to    be    to    the    same    effect        125  Wheeler  v.  Branscombc,  5  Q.  B. 

Compare  Hawes  v.  Shaw,  100  Mass.  373,  where  the  payment  of  rent  was 

187.  to   the   mortgagee   as   agent   of   the 

124  Doe  d.  Higginbotham  v.  Bar-  mortgagor  who  expressly  authorized 
ton,  11  Adol.  &  E.  307.  315;  Gartside  payment  of  the  rent  to  hiiri. 

V.  Outley,  58  111.  (10  Bradw.)  210,  11  126  Johnson  v.  Jones,  9  Adol.  &  E. 

Am.  Rep.  59.  809;  Underhay  v.  Read,  20  Q.  B.  Div. 

A    payment    of    the    rent    to    the  209;  Forse  v.  Sovereen,  14  Out.  App. 

mortgagee  under  threat  of  eviction  482. 

has,  in  England,  been  held,  without  127  Hogsett  v.  Ellis,  17  Mich.  351; 

reference    to    whether    this    const!-  Myers  v.  White,  1  Rawle  (Pa.)   353. 
tuted  an  attornment,  to  constitute  a 
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repudiate  his  tenancy  under  the  mortgagor  and  acknowledge  a 
tenancy  under  the  mortgagee.^  ^s 

c.  Effect  of  foreclosure  sale.  A  purchaser  at  foreclosure 
sale  under  a  mortgage  made  before  the  lease  is,  it  is  evident,  not 
in  privity  with  the  mortgagor's  tenant  to  any  greater  extent  than 
the  mortgagee,  and,  consequently,  he  cannot  recover  rent  under 
the  lease  made  by  the  mortgagor,i29  and  he  may,  at  his  option, 
treat  the  tenant  as  a  trespasser,i3o  unless  he  has  so  acted  as  to  be 
estopped  from  doing  so.i^i     If^  however,  such  purchaser  at  fore- 


128  Chadbourn  v.  Rahilly,  34  Minn. 
346,  25  N.  W.  633;  Mills  v.  Hamilton, 
49  Iowa,  105;  Mills  v.  Heaton,  52 
Iowa,  215,  2  N.  W.  1112.  In  this  last 
case  it  is  decided  that  in  the  Iowa 
statute  making  void  an  attornment 
to  a  stranger,  the  exception  of  an 
attornment  to  a  mortgagee  "after  the 
mortgage  has  been  forfeited" 
means  after  all  rights  under  the 
mortgage    have   been    lost. 

129  American  Freehold  Land  Mortg. 
Co.  V.  Turner,  95  Ala.  272,  11  So. 
211;  McDermott  v.  Burke,  16  Cal. 
580;  Bartlett  v.  Hitchcock,  10  111. 
App.  (10  Bradw.)  87.  See  post,  §§ 
78  n  (3),  148. 

130  American  Freehold  Land  Mortg. 
Co.  V.  Turner,  95  Ala.  272,  11  So.  211; 
McDermott  v.  Burke,  16  Cal.  580; 
Bartlett  v.  Hitchcock,  10  111.  App. 
(10  Bradw.)  87;  Downard  v.  Groff,  40 
Iowa,  597;  Simers  v.  Saltus,  3  Denio 
(N.  Y.)  214;  Russum  v.  Wanser,  53 
Md.  92;  Hemphill  v.  Tevis,  4  Watts 
&  S.  (Pa.)  535;  Western  Union  Tel. 
Co.  v.  Ann  Arbor  R.  Co.,  61  U.  S. 
App.  741,  33  C.  C.  A.  113,  90  Fed. 
379. 

Such  tenant  cannot  claim  emble- 
ments as  against  the  purchaser. 
Downard  v.  Groff,  40  Iowa,  597; 
Lane  v.  King,  8  Wend.  (N.  Y.)  584, 
24  Am.  Dec.  105. 

Ala.  Code  1907,  §  4757,  provides 
that  if  land  sold  under  a  mortgage 


is  in  the  possession  of  a  tenant, 
notice  to  him  by  the  purchaser  or  his 
vendee  of  the  purchase  after  the 
lapse  of  ten  days  from  the  time  of 
the  sale,  and  that  it  has  not  been 
redeemed,  vests  the  right  to  the  pos- 
session in  him  in  the  same  manner 
as  if  the  tenant  had  attorned  to 
him.  This  provision,  it  is  said  in 
American  Freehold  Land  Mortg.  Co. 
V.  Turner,  95  Ala.  272,  11  So.  211, 
was  intended,  not  to  create  the  re- 
lation of  landlord  and  tenant  be- 
tween the  purchaser  and  the  ten- 
ant of  the  mortgagor,  but  merely  to 
cut  oif  the  tenant  from  any  defense 
against  the  right  of  the  purchaser 
to  the  possession  of  the  property, 
and  to  vest  in  him  the  same  right  of 
possession  as  a  landlord  has  on  the 
termination  of  the  tenancy.  It 
seems,  however,  that  the  purchaser 
under  the  foreclosure  would  have 
the  right  to  immediate  possession 
without    any   statutory   provision. 

131  In  McDermott  v.  Burke,  16  Cal, 
580,  Field,  C.  J.,  says  that  "there  are 
cases,  undoubtedly  where  the  pur- 
chaser would  be  estopped  from  treat- 
ing the  tenant  of  the  mortgagor  as 
a  trespasser;  as,  for  instance,  where 
the  lease  was  taken  upon  the  en- 
couragement of  the  mortgagee,  and 
the  purchaser  was  cognizant  of  the 
fact  at  the  time  of  his  purchase." 


L.  and  Ten.  27. 


418  TITLE  OF  LESSOR.  §  73 

closure  sale  dprnands  possession  or  the  payment  of  rent  of  the 
morty:agor's  tenant,  and  the  latter  thereupon  expressly  or  im- 
pliedly agrees  to  hold  under  him,  there  is,  as  in  the  case  of  such 
an  agreement  with  a  mortgagee  entitled  to  possession,  a  construc- 
tive eviction  of  the  tenant  entitling  him  to  defend  against  a  claim 
for  rent  by  the  mortgagor.^ ^2  Upon  such  attornment  by  the  ten- 
ant to  the  purehnser  or  upon  the  making  of  a  lease  to  the  former 
by  the  latter,  a  new  tenancy  is  created,i33  and  whether  such  new 
tenancy  is  upon  the  same  terms  as  the  tenancy  under  the  mort- 
gagor is  a  question  of  fact  in  each  case.^34  Unless  the  tenant 
under  the  former  lease  does,  by  accepting  a  new  lease,  or  other- 
wise attorning,  indicate  a  willingness  to  hold  under  the  purchaser, 
he  cannot,  it  seems  clear,  be  subjected  to  liability  as  a  tenant  of 
the  latter.  That  one  enters  as  tenant  of  one  person  does  not  sub- 
ject him  to  liability  as  tenant  to  another  person  having  par- 
amount title.135  But  a  purchaser  under  foreclosure  has,  it  seems, 
so  long  as  the  mortgagor's  right  of  rederdption  exists,  no  power 
to  make  a  lease,  or  to  accept  an  attornment,  which  will  be  effec- 
tive as  against  the  mortgagor  in  case  the  latter  redeems.^^^ 

132  Simers  v.  Saltus,  3  Denio  (N.  it  was  in  effect  so  decided  where 
Y.)    214.  there  was  a  sale  under  a  judgment 

133  McFarland  Real  Estate  Co.  v.  prior  to  the  lease.  And  in  Newton  v. 
Joseph  Gerardi  Hotel  Co.,  202  Mo.  Speare  Laundering  Co.,  19  R.  I.  546, 
597,  100  S.  W.  577.  And  see  ante,  37  Atl.  11,  it  was  held  that  the  pur- 
§  73  a  (4).  But  in  Pennsylvania,  by  chaser  of  land  under  foreclosure  can 
statute,  the  purchaser  at  execution  not  recover  the  full  rent  reserved 
sale  upon  the  mortgage  may  adopt  under  a  lease  made  (it  seems)  sub- 
the  lease  made  by  the  mortgagor,  ject  to  the  mortgage,  the  lease  in- 
Act  June  16,  183G  (P.  L.  755,  §  119).  eluding  personalty,  and  that  he 
Pepper  &  Lewis  Dig.  1993.  could   recover  the  value  of  the  use 

134  See  ante,  §  73  a  (4).  and    occupation    of    the    land    only. 

135  Holmes    v.    McMaster,    1    Rich.  There    being    no   attornment   to   the 
Eg.  (S.  C.)  340,  and  authorities  cited  purchaser,  it  would  seem  that  there 
ante,  note  86.  was  no  relation  of  tenancy  to  sup- 
But  in  McFarland  Real  Estate  Co.  port  use  and  occupation. 

V.  Joseph  Gerardi  Hotel  Co.,  202  Mo.  In  the  analogous  case  of  a  sale  for 
597,  100  S.  W.  577,  it  is  apparently  nonpayment  of  taxes,  it  has  been 
considered,  on  the  strength  of  Kane  recognized  that  the  tenant  under  the 
V.  Mink,  64  Iowa,  84,  19  N.  W.  852,  pre-existing  lease  does  not  become 
that  the  tenant  under  the  prior  the  tenant  of  the  purchaser.  Carl- 
lease,  even  without  attorning  to  the  son  v.  Curran,  42  Wash.  647,  85  Pac. 
purchaser,  became  his  tenant  at  627. 
will.     In  the  Iowa  case  referred  to  i^e  See  ante,  note  128.     If  there  la 
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There  are  decisions  to  the  effect  that  a  purchaser  at  foreclos- 
ure of  a  mortgage  prior  to  the  lease  is  entitled  to  possession  as 
against  the  tenant,  even  though  the  latter  was  not  a  party  to  the 
foreclosure  proceeding. ^^^  Tliere  are,  however,  cases  to  the  con- 
trary,^ ^s  and  it  would  seem  that  a  lessee,  whether  for  one  or  for 
a  thousand  years,  or  his  assignee,  should  not  be  affected  by  a  de- 
cree rendered  after  the  lease,  to  which  he  is  not  a  party,  to  any 
greater  extent  than  would  a  grantee  in  fee  simple.  Whether  the 
purchaser  under  a  proceeding  to  which  the  mortgagor's  tenant 
is  not  a  party  is  entitled  to  possession  as  against  such  tenant 
would  seem  to  depend  on  whether  the  mortgagee  was  entitled 
to  possession  as  against  him  before  foreclosure.  In  jurisdictions 
where  such  tenant  is,  as  regards  the  mortgagee,  a  mere  trespasser, 
he  cannot,  it  seems,  have  any  better  position  as  regards  one  pur- 
chasing at  foreclosure  sale  under  the  mortgage,  while,  in  juris- 
dictions where  the  mortgagor  retains  the  right  of  possession  as 
against  the  mortgagee,  he,  or  one  claiming  under  him,  whether 
by  way  of  lease  or  otherwise,  cannot  be  deprived  of  such  right 
by  a  proceeding  to  which  he  is  not  a  party.  It  has  been  decided 
that  when  the  mortgagor  lessor  was  not  made  a  party  to  the  fore- 
closure proceeding,  the  lessee  could  not  refuse  to  pay  rent  on 
the  ground  of  a  constructive  eviction  by  the  purchaser,  based  on 
the  lessee's  attornment  to  the  latter  under  threat  of  disposses- 
sion.issa  j^  would  seem,  however,  that  if  the  purchaser  has  the 
right  of  possession  as  against  the  lessee,  by  reason  of  the  latter 
having  been  made  a  party  to  the  proceeding,  he  has  title  par- 
amount to  that  of  the  lessee,  and  that,  consequently,  an  eviction 
by  him,  actual  or  constructive,  might  be  asserted  in  defense  to 

a  redemption  after  foreclosure  sale,  137  McDermott    v.    Burke,    16    Cal. 

the  lessee  of  the  purchaser  may  be  580;  Downard  v.  Groff,  40  Iowa,  597; 

evicted  by  the  mortgagor  redeeming.  Western     Union    Tel.     Co.     v.     Ann 

Tyson  v.  Chestnut,  118  Ala.  387,  24  Arbor  R.  Co.,  61  U.  S.  App.  741,  33 

So.  73.     In  this  case  it  was  assumed  C.  C.  A.  113,  90  Fed.  379. 

that  the  tenant  would  be  entitled  to  iss  Richardson  v.  Hadsall,  106  III. 

emblements,    and    that,    in    view    of  476;  Hirsch  v.  Livingston,  3  Hun  (N. 

this,   the  m.ortgagor's   acceptance   of  Y.)    9;    Lockhart  v.   Ward,    45    Tex. 

the  rent  for  the  balance  of  the  crop  227. 

year  could  not  be  regarded  as  creat-  issa  Alford  v.  Carver,  31  Tex.  Civ. 

ing  a  tenancy  for  the  balance  of  the  App.  607,  72  S.  W.  869. 
term  of  the  lease. 
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tlie  claim  for  rent,  irrespective  of  whether  the  lessor  was  a  party 
to  the  proceeding. 

It  lias  been  decided  in  New  York  that,  upon  a  sale  under  a 
mortgage  prior  to  the  lease,  the  lessee  is  entitled,  by  reason  of 
the  covenant  for  quiet  enjoyment,  to  be  j)aid  from  the  surplus 
proceeds  of  sale  the  amount  of  loss  resulting  from  the  destruc- 
tion of  his  leasehold  estate.^  ^9 

§  74.     Lease  by  mortgagee. 

A  mortgagee,  having  the  legal  title  and  the  right  of  possession, 
has  the  right  to  make  a  lease  of  the  premises,  but  upon  the  re- 
demption of  the  mortgage  all  rights  under  the  lease  come  to  an 
end,  unless  the  mortgagee  had  authority  from  the  mortgagor  to 
make  a  lease  extending  beyond  the  time  of  possible  redemp- 
tion.i^o  In  states  where  the  mortgagee  has  no  legal  title  he  has, 
except  when  the  possession  is  expressly  given  him  for  an  ascer- 
tained time,  no  more  right  than  any  stranger  to  make  a  lease.^^' 
but  the  lessee  will  be  precluded  from  asserting  this  in  defense  to 
an  action  for  rent  or  for  possession.1^2  jf  }jg  jg  expressly  given 
the  right  of  possession,  he  is,  it  seems,  a  lessee,  and  as  such  en- 
titled to  make  a  sublease  to  the  same  extent  as  any  other  lessee.^ ^' 

130  Clarkson  v.  Skidmore,  46  N.  Y.  er  the  fact  that  a  lease  by  the  mort- 

297;    Larkin   v.   Misland,   100  N.  Y.  gagee,    stated    to    be    by    him    "as 

212,  3  N.  E.  79;    Ely  v.  Collins,  45  agent,"    was    to   be    regarded    as    a 

Misc.  255,  92  N.  Y.  Supp.  160.    The  lease  by  him  in  his  own  right  or  by 

two  latter  cases  do  not,  as  does  the  his  as  agent  for  the  mortgagor, 

first,  state  that  the  lessee's  right  to  141  Connolly   v.   Giddings,   24   Neb. 

compensation  is  by  reason  of  the  GOV-  131,   37   N.  W.   939;    Candler  v.   Mit- 

enant  for  quiet  enjoyment.     This,  it  chell,  119  Mich.  464.  78  N.  W.  551. 

seems,  was  tacitly  assumed.  142  See  post,  §  78.     This  principle 

140  Hungerford  v.  Clay,  9  Mod.  1;  is  ignored  in  Union  Mut.   Life  Ins. 

Willard  v.  Harvey,  5  N.  H.  252;  Holt  Co.  v.  Lovitt,  10  Neb.  301,  4  N.  W. 

V.  Rees,  44  111.  30.  flS6,    it    being    there    held    that    the 

In  Holt  V.  Rees,  46  111.  181,  it  was  mortgagee  could  not  recover  rent  of 

held   that   the   court   would   not   re-  his  lessee. 

quire  the  redelivery  of  the  premises  That  the  tenant  of  the  mortgagee 

by  the  lessee  to  the  mortgagor  im-  attorns    to    the    purchaser   at    fore- 

mediately   upon   redemption   if   this  closure  sale  does  not  place  the  mort- 

would  involve  a  hardship  upon  the  gagee  in  posi=ession  so  as  to  entitle 

lessee.  him   to  bring   tre.spass    against   the 

In  Chapman  v.  Smith  [1907]  2  Ch.  purchnser.     Lindenbower  v.  Bentley, 

97,  it  was  regarded   (by  Parker,  J.)  86  Mo.  515. 

as  a  question  of  construction  wheth-  143  This  seems  to  be  the  theory  on 
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Occasionally,  in  order  to  make  a  lease  of  mortgaged  land, 
where  the  legal  title  and  right  of  possession  are  in  the  mx)rtgagee, 
effectual  as  against  both  the  mortgagor  and  mortgagee,  both  join 
in  the  lease.  Such  an  instrument  operates  as  a  lease  by  the  mort- 
gagee with  a  confirmation  by  the  mortgagor  until  the  estate  of 
the  former  has  been  terminated  by  the  payment  of  the  debt  se- 
cured, and  then  it  becomes  the  lease  of  the  mortgagor  and  the 
confirmation  of  the  mortgagee.^^sa  ^  right  of  re-entry  reserved 
only  to  the  mortgagor  in  such  a  lease  has  been  held  to  be  avail- 
able to  neither,  not  to  the  mortgagee,  since  it  did  not  purport  to 
give  him  any  right  of  re-entry,  and  not  to  the  mortgagor,  because 
he  had  no  legal  interest  in  the  reversion.i^*  It  has  been  also  de- 
cided that  if  the  covenants  of  such  a  lease  to  pay  rent  and  to  re- 
pair are  with  the  mortgagor  and  his  assigns  only,  the  mortga- 
gee's assignee  cannot  sue  thereon,  since  they  are  collateral  to  his 
interest  in  the  land.^^^ 

§  75.    Lease  by  person  not  in  possession. 

At  common  law,  and  under  the  statute  32  Hen.  8,  c.  9,  one 
could  not  make  a  lease  of  land  in  the  adverse  possession  of  an- 
other which  would  be  valid  as  against  such  other,  that  is,  a  dis- 
seisee could  not  by  a  lease,^^^'  ^^'^  as  he  could  not  by  a  feoff- 
ment,^^^  transfer  his  right  of  entry  to  another.  This  prohibi- 
tion of  a  transfer  of  land  in  the  adverse  possession  of  another 
no  longer  exists  in  many  jurisdictions,^^^   and  so  it  has  been 

which     Candler     v.     Mitchell,     119  Tyrw.  289;    Doe  d.  Barker  v.  Gold- 
Mich.  464,  78  N.  W.  551,  is  decided,  smith,  2  Tyrw.  710. 
There   it   was    held    that   the   mort-  i**  Saunders    v.    Merryweather,    3 
gagee,  if  so  requested  by  the  mort-  Hurl.  &  C.  902. 

gagor,    could    make    a    valid    lease,  145  Webb  v.  Russell,  3  Term  R.  393. 

that    is,    apparently,    that    such    re-  i46, 147  Comyn,   Landl.   &   Ten.   17; 

quest  from  the  mortgagor  constituted  Bac.  Abr.,  Leases   (I)   4;  Sheppard's 

in  effect  a  grant  to  the  mortgagee  of  Touchstone,  269;  Lee  v.  Norris,  Cro. 

the  right  of  possession  for  the  pur-  Eliz.  331. 

pose   of  supporting   the   lease.     The  "s  Litt.    §    347;    Co.    Litt.    213    b; 

decision  might  have  been  based  on  Partridge    v.     Strange,    Plowd.     88. 

the   ground    that   the   lessee   of    the  Article    by    Prof.    Maitland,    2    Law 

mortgagee  could  not,  in  a  summary  Quart.    Rev.    483. 

proceeding    to     recover     possession,  i^o  See  1  Stimson,  Am.  Stat.  Law, 

question  the  lessor's  title.  §  1401;  3  Harv.  Law  Rev.  25,  article 

143a  Doe    d.    Barney    v.    Adams,   2  by  J.  B.  Ames,  Esq.;   19  Harv.  Law 
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occasionally  decided  that  a  lease  of  land  adversely  possessed  is 
valid.' ^'^  Even  in  juristlicf ions  wliere  the  ohl  rule  prevails,  the 
lease  would  usually  be  valid  except  as  against  the  adverse  pos- 
sessor, the  disseisor.' °^ 

The  fact  that  the  land  is,  at  the  time  of  the  lease,  in  the  actual 
possession  of  another,  holding  under  the  lessor,  the  lessor  hav- 
ing merely  a  reversion,  cannot  affect  the  validity  of  the  lease. 
In  other  words,  the  validity  of  "concurrent"  leases  and  leases 
"in  reversion"  is  unquestionable.^ ^2  '^qj.  j^  ^  lease  invalid  be- 
cause the  lessor  has  not  yet  entered  under  a  lease  to  him,  there 
being  no  adverse  possession.^^^ 

§  76,    Lease  operating  on  after-acquired  title. 

It  is  a  well  settled  rule  of  the  common  law  that  if  a  man  by 
indenture,  that  is,  by  an  instrument  sealed  by  both  parties,  makes 
a  lease  for  a  term  of  years  of  land  in  which  he  has  no  interest,  and 
he  thereafter  acquires  an  interest  in  such  land,  the  lease  will  oper- 
ate upon  his  interest  as  if  it  had  been  vested  in  him  at  the  time 
of  the  lease.i^^  This  rule  has  been  stated  to  be  based  upon  "the 
circumstance  that  a  lease  for  years  was  anciently  nothing  more 

Rev.  278,  article  by  George  P.  Costi-  lessor  shall  be  in  possession  of  the 

gan,  Esq.  premises."     Compare   the   statement 

150  Rice  V.  Whitmore,  74  Cal.  619,  in  1  Piatt,  Leases,  51,  that  "it  is 
16  Pac.  501,  5  Am.  St.  Rep.  479;  clear  that  a  person  having  a  present 
Beck  V.  Minnesota  &  Western  Grain  right  to  the  future  enjoyment  of  an 
Co.,  131  Iowa,  62,  107  N.  W.  1032,  estate,  as  a  remaincierman  or  rever- 
7  L.  R.  A.  (N.  S.)  930;  Kinsman  v.  sioner,  expectant  either  upon  an 
Greene,  16  Mo.  60;  Lewis  v.  Brandle,  estate  for  years,  for  life,  or  in  tail, 
107  Mich.  7,  64  N.  W.  734.  may  make  a  lease,  which  will  take 

151  University  of  Vermont   v.  Jos-  effect  in   possession  on  the  determ- 
lyn,  21  Vt.  52.     And  see  authorities  ination   of   the    preceding  estate." 
cited  2  Tiffany,  Real  Prop.  p.  1120;        i-"  Co.  Litt.  46  b;  Saffyn  v.  Adams, 
9  Harv.  Law  Rev.  278.  2S1.  Cro.  Jac.  60;   Doe  d.  Parsley  v.  Day, 

152  See  post,  §  146  d.  But  in  2  Q.  B.  147,  156;  Beck  v.  Minnesota 
Cohen  v.  Suckus,  32  Misc.  689,  66  N.  &  Western  Grain  Co.,  131  Iowa,  62, 
Y.  Supp.  467,  it  is  said,  without  any  107  N.  W.  1032,  7  L.  R.  A.  (N.  S.) 
discussion,  that  if  the  owner  of  the  930. 

reversion  on  an  outstanding  lease  in  154  Co.  Litt.   45  a,  47  b;   Rawlyns' 

another  under  which   such  other  is  Case,  4  Coke,  53;  Anonymous,  Moore, 

in    possession    makes    a    lease,    this  20,  pi.  69;  s.  c,  Dal.  26,  pi.  4;  Trevi- 

lease  is  invalid,  since  "it  is  ess<^ntial  van  v.  Lawrence,  1  Salk.  276;   Bige- 

to   the  validity  of  a  lease  that  the  low.    Estoppel    (5th    Ed.)    420;    Mc- 


§76 


AFTER-ACQUIRED  TITLE. 


423 


than  a  mere  contract.  "^^^  The  rule  has  been  applied  in  the  case 
of  a  mortgagor,  who,  though  having  divested  himself  of  the 
legal  title  by  the  making  of  the  mortgage,  made  a  lease,  and  sub- 
sequently redeemed,  and  he  was  regarded  as  precluded  from 
claiming  the  land  as  against  his  lessee.^^^ 

In  this  country  an  analogous,  though  possibly  questionablCji^"^ 
rule  has  been  applied  in  the  case  of  conveyances  in  fee  contain- 
ing particular  classes  of  covenants  for  title,  and  it  seems  prob- 
able that  a  lease,  although  not  by  indenture,  would  be  regarded 
as  effective  to  pass  such  an  after-acquired  title,  provided  it  con- 
tains covenants  of  the  character  referred  to.  And  even  apart 
from  the  presence  of  any  covenants  in  the  lease,  the  doctrine,  ap- 
parently equitable  in  its  nature,  that  if  a  deed  of  conveyance 
purports  to  convey  an  estate  of  a  certain  character  the  grantor 
will  be  estopped,  upon  subsequently  acquiring  title,  to  deny  that 
such  an  estate  was  conveyed,^^^  would  ordinarily  be  applied  in 
the  case  of  a  conveyance  by  way  of  lease.^^^ 


Kenzie  v.  Lexington,  34  Ky.  (4 
Dana)   129. 

155  Williams,  Real  Prop.  (iSth 
Ed.)  476.  See  Rawle,  Covenants  for 
Title  (5th  Ed.)  §  243,  note. 

15U  Omelaughland  v.  Hood,  1  Rolle, 
Abr.  874,  pi.  10,  876,  pi.  5;  Webb  v. 
Austin,   7  Man.  &  G.  701. 

157  See  Rawle,  Covenants  for  Title, 
§  248  et  seq.;  2  Smith's  Leading 
Cases,  Hare  &  Wallace's  notes  (8th 
Am.  Ed.)  839  et  seq.;  2  Tiffany, 
Real  Prop.  §  456. 

158  See  Rawle,  Covenants  for  Title, 
§§  245,  265. 

159  The  view  that  the  lease  oper- 
ates on  the  after  acquired  title  of 
the  lessor  is  applied,  without  any 
suggestion  of  the  necessity  of  a  seal 
or  of  any  covenants  of  title,  in  Mc- 
Kenzie  v.  Lexington,  34  Ky.  (4 
Dana)  129;  Cunningham  v.  Pattee, 
99  Mass.  248;  Porch  v.  Fries,  18  N. 
J.  Eq.  (3  C.  B.  Green)  204;  Austin 
V.  Ahearne,  61  N.  Y.  6;  Blackburn  v. 
Muskogee  Land  Co.,   6  Ind.  T.   232, 


91  S.  W.  31;  Skidmore  v.  Pittsburg, 
C.  &  St.  L.  R.  Co.,  112  U.  S.  33. 

In  Wright  v.  MacDonnell,  88  Tex. 
140,  30  S.  W.  907,  a  like  doctrine  was 
applied  in  favor  of  the  lessee's  right 
to  remove  fixtures  in  accordance 
with  stipulations  of  the  lease,  the 
lessor  having  procured  the  para- 
mount title  after  making  the  lease. 

In  Iowa  Sav.  Bank  v.  Frink,  1 
Neb.  Unoff.  14,  26,  92  N.  W.  916,  it 
was  held  that  a  transferee  of  the  re- 
version was  precluded  from  assert- 
ing, as  against  the  tenant,  a  para- 
mount title  procured  by  him  after 
accepting  the  transfer  of  the  rever- 
sion. 

In  Burr  v.  Stenton,  43  N.  Y.  462,  it 
is  in  effect  decided  that  if  there  is 
a  covenant  for  quiet  enjoyment 
which  is  limited  to  the  acts  of  the 
lessor  and  his  representatives,  the 
subsequent  acquisition  of  title  by  the 
lessor  does  not  enure  to  the  benefit 
of  the  lessee. 
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The  common-law  rule  that  the  after-acquired  interest  will  pass 
under  a  lease  by  indenture  does  not  ai)i)ly  in  case  the  actual 
state  of  the  lessor's  title  at  the  time  of  the  lease  appears  from, 
the  indenture. "^"^  That  is,  there  is  no  estoppel  (by  deed)  when 
the  trutii  appears.  Furthermore,  it  is  stated  by  writers  of  high 
standing  not  to  apply  in  case  the  lessor  had  some  interest  in  the 
land  at  the  time  of  the  lease,  though  not  an  interest  so  great  as 
that  which  he  purported  to  grant,' "^  and  Coke  himself  says  that 
' '  whensoever  any  interest  passeth  from  the  party,  there  can  be  no 
estoppel  against  him.  "'^^  That,  as  Coke  elsewhere  says,'^^  if 
a  tenant  for  his  own  life  or  the  life  of  another  makes  a  lease  for 
years  by  indenture,  and  afterwards  acquires  the  reversion  upon 
his  life  estate,  and  the  life  then  comes  to  an  end,  he  or  his  heir 
may  avoid  the  lease,  is  unquestioned.^*'^  But  Lord  Holt  distin- 
guishes between  such  a  case,  where  the  lessor  has  at  the  time  of 
the  lease  an  estate  sufficient  to  support  the  lease,  that  is,  a  life 
estate,  greater  than  an  estate  for  years,  and  the  case  of  a  lease 
for  years  by  one  having  a  less  estate  for  years,  and  considers  the 
estoppel  ai)plicable  in  the  latter  case  as  if  no  interest  had 
passed,' '^^  and  the  contrary  view  is  questioned  by  another  high 

160  Jenkins'    Centuries,    255,    case  anything  on  the  subject  of  estoppel." 

46;    Hermitage    v.   Tomkins,    1   Ld.  The    case    was    ejectment,    and    the 

Raym.  729;  Cooks  v.  Bellamy,  1  Keb.  plea  of  not  guilty  put  in  issue  the 

531;  Co.  Litt.  352  b.  demise  by  the  lessor  of  the  nominal 

ici  1  Piatt,  Leases,  56;   2  Preston,  plaintiff,     and     the     question     was 

Abstracts,  217;  Williams,  Real  Prop,  merely  whether  the  demise  as  stated, 

(18th   Ed.)    476;    Bigelow,   Estoppel  being  made  by  tenant  for  life  and 

(5th  Ed.)   391.  remainderman,    would    support    the 

1C2  Co.  Litt.  45  a.     There  is  a  like  ejectment.     See  Friend  v.  Estabrook, 

dictum  by  him  in  his  report  of  Tre-  2  W.  Bl.  1152. 

port's  Case   (6  Coke,  15).     This  lat-  los  Co.    Litt.    47   b. 

ter  case  has  been  frequently  cited  in  ig4  Anonymous,  Moore,  20,  pi.  69; 

support  of  this  doctrine,  but,  as  has  s.  c,  Dal.  26,  pi.  4;  Rothwell's  Case, 

been  remarked  (opinion  of  Bushe,  C.  Het.    91;    Doe  d.   Strode  v.  Seton,  2 

J.,   in    Pluck  V.    Digges,   2   Huds.    &  Cromp.    M.    &   R.    728;    Langford    v. 

B.  108)    "in  that  case,  no  question  Selmes,  3  Kay  &  J.  220. 

of  estoppel,  as  between  the  plaintiff  ifis  Oilman  v.  Hoare,  1  Salk.  275; 

and  defendant,  arose,  or  from  facts  s.    c,    sub    nom.,    Hilman    v.    Hore, 

of  the  case,  could  have  arisen;   and  Carth.  247.     In  this  case  one  made  a 

in   the   report   of  the  same  case   by  lease    for    forty    years    to   A    and    a 

Popham,  the   chief  justice   then   on  year   later  made   a   lease   for   forty 

the  bench  (Poph.  57,  sub.  nom.,  Rex  years  to  B,  and  it  was  held  that  the 

V.   Bery),   no   mention   is   made   of  fact  that  the  last  of  the  forty  years 
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authority.^^*'  By  the  modern  cases,  a  so-called  lease  made  by  a 
tenant  for  years,  for  a  term  greater  than  his  own  term,  is  an  as- 
signment and  not  a  lease,^^'''  and  consequently  the  question 
whether  such  a  transaction  would  operate  on  an  after-acquired 
interest  would  seem  primarily  to  depend  on  the  question  whether 
an  assignment  operates  on  such  an  interest.  Presumably,  in  most 
jurisdictions,  the  courts  would  apply  the  doctrine  of  estoppel  in 
such  a  case  to  the  same  extent  as  in  the  case  of  a  conveyance  in 
fee  simple.^  ®s 

Even  in  eases  where  the  estoppel  does  not  operate  owing  to 
the  existence  of  an  interest  in  the  lessor  at  the  time  of  the  lease, 
equity  will,  it  is  said,  if  the  lease  is  on  a  valuable  consideration, 
require  the  lessor  to  make  it  good  out  of  the  interest  subsequently 
acquired  by  him.^^^ 

passed  by  the  second  lease  would  assignor  merely  because  the  latter 
not  prevent  the  operation  of  the  afterwards  acquired  the  fee.  In 
estoppel.  See,  also,  note  to  Faw-  this  case  it  was  held  that  the  ex- 
cett  V.  Hall,  Ale.  &  N.  248.  The  istence  of  any  reversion  giving  a 
same  view  as  that  of  Lord  Holt  is  right  of  distress  for  the  rent  re- 
clearly  asserted  in  Jenkins'  Centur-  served  was  too  uncertain  to  justify 
ies,  255,  case  46  (Rawlyn's  Case,  also  the  court  in  compelling  a  purchaser 
reported  4  Coke,  53).  Here  it  is  of  the  rent  to  complete  the  trans- 
said  that  "tenant  for  life  makes  a  action.  The  statement  of  the  vice 
lease  by  indenture  for  1,000  years,  chancellor  that  Gilman  v.  Hoare,  1 
and  afterwards  purchases  the  re-  Salk.  275,  cannot  be  regarded  as 
version,  and  dies.  His  heir  shall  authority  because  of  a  further  re- 
avoid  this  lease,  for  it  was  the  lease  port  of  the  same  case  in  3  Salk.  (at 
which  gave  the  interest,  and  a  free-  p.  152,  sub.  nom.,  Holman  v.  Hore), 
hold  is  a  greater  estate  in  law  than  seems  to  be  based  on  a  misreading  of 
any  term.  But  if  a  lessee  for  the  latter  report.  There  is  no  con- 
twenty  years  makes  a  lease  by  in-  tradiction  between  the  two  reports, 
denture  for  1,000  years,  this  is  an  nor  is  the  statement  of  facts  in  the 
estoppel.  If  the  lessor  afterwards  first  report  questioned  in  the  later 
purchases  the  fee  of  the  said  land,    one. 

it  binds  him  and  his  heirs."  len  See  Bac.  Abr.,  Leases    (0),  an 

In   Langford   v.   Selmes,   3  Kay  &    article    supposed    to    be    by     Chief 
J.    220,    Page    Wood,    V.    C,    decided    Baron  Gilbert, 
that  what  purported  to  be  a  demise        is-  See  post,  §    151. 
at  a  rent  by  a  tenant  for  years,  but       ^^»  See  ante,  at  note  158. 
which,    being    of    the    whole    term,        iss  2    Preston,    Abstracts,    217,    re- 
took  effect   as    an   assignment    (see    ferred  to  in  Bigelow,  Estoppel    (5th 
post,  §  151),  could  not  be  regarded  as    Ed.)      394;     Williams,     Real     Prop. 
a   demise   with   a   reversion   in   the    (18th  Ed.)   476. 
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§  77.    Estoppel  of  owner  of  paramount  title. 

It  may  ha])pt'n  that,  though  the  lessor  has  no  title,  or  has  merely 
a  defective  or  limited  title,  the  person  who  has  the  rightful  title 
is  estopped  by  his  actions  to  assert  a  right  to  possesion  as  against 
the  lessee.  For  instance,  where  the  rightful  owner  induced  one 
to  take  a  lease  from  another  by  stating  that  the  latter  had  an 
interest  in  the  property,  he  was  regarded  as  estopped  to  deny 
that  the  lessor  had  such  interest.^'"  And,  presumably,  there 
might  be  cases  in  which  the  rightful  owner's  failure  to  assert 
his  rights,  thereby  causing  the  lessee  to  make  improvements  in 
ignorance  of  the  defects  in  his  lessor's  title,  might  estop  him 
thereafter  to  assert  his  rights  as  against  the  lessee.* '^i  The  pos- 
sibility of  the  estoppel  of  the  paramount  owner,  claiming  under 
a  mortgage,  to  assert  his  rights  as  against  a  tenant  of  the  mort- 
gagor, has  been  judicially  suggested.^^2 

§  78.    Preclusion  of  tenant  to  deny  landlord's  title. 

a.  Historical  considerations.  Littleton,  after  saying  that  the 
lessor  for  term  of  years  may  have  an  action  of  debt  for  the  ar- 
rearages of  rent  against  the  lessee,  proceeds:  "But  in  such  case 
it  behoveth  that  the  lessor  be  seised  in  the  same  tenements  at  the 
time  of  his  lease ;  for  it  is  a  good  plea  for  the  lessee  to  say,  that 
the  lessor  had  nothing  in  the  tenements  at  the  time  of  the  lease, 
except  the  lease  be  made  by  deed  indented;  in  which  case  such 
plea  lieth  not  for  the  lessee  to  plead.  "^^^  Coke,  commenting  op 
the  first  part  of  this  passage,  says :  "And  the  reason  for  this  is,  for 
that  in  every  contract  there  must  be  quid  pro  quo,  for  contractus 
est  quasi  actus  contra  actum;  and  therefore  if  the  lessor  hath 
nothing  in  the  land,  the  lessee  hath  not  quid  pro  quo,  nor  any- 
thing for  which  he  should  pay  any  rent,"  and  then  says  that  "if 
the  lease  be  made  by  deed  indented,  then  are  both  parties  con- 
cluded, but  if  it  be  by  deed  poll  the  lessee  is  not  estopped  to  say, 
that  the  lessor  had  nothing  at  the  time  of  the  lease  made."*^* 

iTo  Hill  V.  "Wand,  47  Kan.   340,  27  172  Evans   v.   Elliot,   9   Adol.   &  E. 

Pac.  988,  27  Am.  St.  Rep.  288.     And  342;    McDerraott   v.    Burke,    16    Cal. 

see  Willis  v.  McKinnon,  37  Misc.  386,  550;   Gartside  v.  Outley,  58  III.  210, 

75  N.  Y.  Supp.  770.  11  ^^    Rep.  59. 

171  See   Stiles    v.    Cowper,    3    Atk.  ^^^  ^j^^    ^   ^^ 

692,    and    cases   cited    in    2    Tiffany,  „^          ^111.   47    b. 
Real  Prop.  §  457.     See,  also,  Sugden, 
Powers   (Sth  Ed.)   716. 
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To  understand  these  statements  by  Coke,  his  words  must  be 
construed  in  connection  with  those  of  Littleton,  and  with  refer- 
ence to  the  mode  of  regarding  rights  in  land  at  that  time.  One 
who  was  ''seised"  of  land,  even  though  wrongfully  so,  had  an 
estate  of  freehold  in  the  land,'"^*  and  such  a  person  uould  cer- 
tainly not  be  regarded  as  having  "nothing  in  the  land.''^'^^  On 
the  other  hand,  a  person  wrongfully  dispossessed,  "disseised" 
as  it  was  expressed,  had  a  "right  of  entry"  only,  or  a  mere 
"right  of  action."  When,  therefore.  Coke  says  that  the  lessor 
cannot  recover  rent  if  "he  hath  nothing  in  the  land,"  he  means, 
what  Littleton  in  effect  says,  that  there  can  be  no  recovery  of 
rent  if  the  lessor  was  not  seised  at  the  time  of  making  the  lease, 
except  in  the  one  case  when  the  lease  is  by  indenture,  that  is, 
under  the  seals  of  both  parties,  in  which  case  the  lessee  is  estop- 
ped to  deny  his  liability  for  the  rent  on  the  ground  that  the  les- 
sor was  not  seised. ,  Coke  did  not  say,  and  could  not  have  meant, 
that  if  one  who  was  seised  by  wrong,  as  having  disseised  another 
having  a  better  right,  made  a  lease  for  years,  the  lessee  could  re- 
fuse to  pay  rent  because  the  lessor  was  not  entitled  to  the  land 
as  against  the  other.  Such  an  idea  would  have  been  contrary  to 
the  whole  theory  of  seisin,  which  governed  the  law  of  land  in 
his  day.  That  such  was  not  the  law  is  apparent  from  the  fact 
that  the  old  authorities  state  that  liability  for  rent  ceases  upon 
an  eviction  under  paramount  title,i'^^  thereby  in  effect  stating 
that  the  mere  existence  of  a  paramount  title,  that  is,  a  right  of 
entry  or  a  right  of  action  in  another,  did  not  affect  such  liabil- 
ity .^'^'^  And  the  same  is  clearly  shown  by  the  recognized  lan- 
guage of  the  replication  to  the  plea  that  the  lessor  had  nothing  in 
the  tenements,  the  plea  of  "nil  Jiahwit  in  tenementis,"  as  it  was 
called,  such  language  being  that,  at  the  time  of  making  the  lease, 
the  lessor  was  seised  of  or  had  a  sufficient  "estate"  to  make  the 

iT4aLitt.  519;  Co.  Litt.  296  b,  But-  Abr.  f.  429;  Co.  Litt.  201  b;  Bro. 
ler's  note;  Williams,  Seisin,  7;  2  Abr.,  Dette,  pi.  39. 
Preston  Abstracts  of  Title.  284,  293;  ^"  If  ^  disseisor  makes  a  lease  for 
Steam's  Real  Actions,  6;  Pollock  &  ^^^r^'  rendering  rent,  and  after- 
wards the  disseisee  enters,  and  ousts 
Wright,  Possession,  94.  ^^^  j^^^^^_  ^^^  ^^^  j^^^^^  ^^^^^  ^^  ^,. 

175  Nor  can  he  be  so  regarded  at  countable  for  the  rent  incurred  ba- 
the present  day.  See  Prof.  Ames'  j^j.^  tj^g  ouster."  Bac.  Abr.,  Rent 
article,  3  Harv.  Law  Rev.,  at  p.  27.  (L),  citing  2  Rolle,  Abr.  429.     And 

176  Y.  B.  20  Hen.  6,  20  b;   2  Rolle,  see  cases  cited  post,  §  182  e  (2). 
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demise. ^"^  An  averment  that  he  had  an  absolute  right  to  the 
land,  good  as  again.st  the  whole  world,  was  unnecessary.  Mod- 
ern writers  not  iuirequently  speak  as  if,  at  common  law,  pro- 
vided the  lease  was  not  by  indenture,  the  lessee  could,  under  a 
plea  of  nil  habuii  in  tenementis,  show  in  defense  to  an  action  for 
the  rent  that  another  had  a  better  right  than  the  lessor  to  the 
land,  and  in  elfect  assert  that  it  is  owing  only  to  the  development 
of  the  law  of  estopi)cl  in  pais  that  he  no  longer  can  make  such 
a  defense.  Such  a  view  is,  it  is  conceived,  entirely  erroneous.*"^* 
It  appears  then  that,  unless  the  lease  was  by  indenture,  that  is, 
under  the  seals  of  both  lessor  and  lessee,^  **'^  the  latter  could  re- 
fuse to  pay  rent  if  the  former  was  not  seised  at  the  time  of  the 
making  of  the  lease,  or,  presumably,  was  not  holding  in  behalf  of 
one  who  was  seised,  as  when  the  lessor  was  himself  a  tenant  for 
years  holding  under  a  freehold  tenant,  and  the  question  arises 
as  to  when  a  person  w^as  regarded  as  seised.  The  subject  of 
seisin  has  been  most  thoroughly  and  learnedly  discussed  by  sev- 
eral modern  writers,^ ^^  and  no  attempt  will  here  be  made  to  re- 
state their  conclusions.  It  is  sufficient  to  say  that  one  could 
acquire  seisin  either  by  right  or  by  wrong,  that  is,  the  seisin  could 
be  transferred  to  him  by  the  ceremony  known  as  livery  of  seisin, 

178  See  1  Wms.  Saund.  276  d,  note  are  brief  and  obscurely  expressed, 
(1),  32.5  a,  note  (4);  Wilson  v.  seem  to  procood  upon  the  theory 
Feild,  Skin.  624;  Treviban  v.  Law-  that  the  lease  was  void  as  being 
rence,  2  Ld.  Raym.  1048,  Holt,  282;  made  by  one  without  title  or  author- 
Harris  V.  Parker,  2  Vent.  271;  Cur-  ity,  and  that  consequently  the  cov- 
son  V.  Faunt,  1  Lil.  Ent.  168;  Y.  B.  enant  entered  into  in  connection 
2  Hen.  7.  4;  Bro.  Abr.,  Issue  Joined,  therewith  was  also  void.  See  ante, 
pi.  89;  Gyll  v.  Glass,  Cro.  Jac.  312;  §  54,  note  66. 
1  Chifty,  Pleading  (7th  Ed.)   630.  iso  That   a   lease   by   deed   poll   Is 

iToKnipe  v.  Palmer,   2   Wils.  130,  not  sufficient  to  create  the  estoppel, 

is   not,   perhaps   in   entire   harmony  see,   in   addition   to  the   above  cita- 

with  the  views  above  stated.     This  tions  from  Littleton  and  Coke,  Bac. 

case  involved   an   action   on   a   cov-  Abr.,   Leases    (O);    1   Piatt,  Leases, 

enant,    the   nature   of   which    is   not  55. 

stated,  by  the  committee  of  a  lun-  i«i  See     2     Pollock     &     Maitland, 

atic  against  one  who  entered  under  Hist.  Eng.  Law,  29  et  seq.     Articles 

an  unauthorizod  lea?e  made  by  such  by  Prof.  Maitland   in  2  Law  Quart. 

committee,    and    it    was    apparently  Rev.  481,  4  Law  Quart.  Rev.  24,  286, 

held  that  he  could  plead  nil  hahuit  and  by  Prof.  Ames  in  3  Harv.  Law 

in  tenementis  in  dpfen?;e.  though  he  Rev.  23;  Butler's  note  to  Coke's  Lit- 

had  enjoyed  possession  for  the  term  tleton,  at  f.  330  b;  Challis,  Real  Prop, 

of  the  lease.    The  opinions,   which  (2d    Ed.)    206. 
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made  by  one  having  the  right  to  transfer  it,  or  it  could  be  trans- 
ferred to  him  by  a  "tortious  conveyance"  by  one  in  possession 
but  having  no  right  to  transfer  the  seisin,  or  he  could  acquire 
it  by  a  disseisin  effected  udthout  the  connivance  of  the  person  in 
possession,  a  physical  ouster  of  such  person,  whether  the  person 
previously  seised  or  one  holding  in  his  behalf. 

Since  seisin  ordinarily  meant  possession,  either  by  the  person 
seised  or  by  some  person  in  his  behalf,  it  could  rarely  occur,  at 
common  law,  that  one  who  had  obtained  possession  from  his  les- 
sor could  assert  that  the  seisin  was  in  one  other  than  the  lessor 
or  one  under  whom  the  lessor  held  by  lease.  Consequently,  the 
right  of  the  lessee  under  a  lease,  not  by  indenture,  to  assert  that 
the  lessor  had  nothing  in  the  land,  amounted,  for  most  purposes, 
merely  to  a  right,  in  case  he  was  unable  to  obtain  possession  be- 
cause the  seisin  was  in  another  than  his  lessor,  to  assert  that  fact 
in  defense  to  rent.  This,  it  seems,  is  what  Coke  means  by  saying 
that  "if  the  lessor  hath  nothing  in  the  land,  the  lessee  hath  not 
quid  pro  quo" ;  and  in  accordance  with  this  view  is  the  language 
of  Lord  Holt,  a  century  later,  to  the  effect  that  the  lessee  might 
in  an  action  of  debt  for  rent  upon  a  parol  lease  "give  in  evidence 
nil  hahuit  in  tenementis,  the  plaintiff  never  having  been  in  posses- 
sion," but  that  "if  the  plaintiff'  had  been  in  possession,  though  but 
tenant  at  will,  etc.,  then  the  defendant  could  not  have  given  this  in 
evidence  without  having  been  evicted. "^^^  Qq  regarded,  the  les- 
see's right  to  plead  that  the  lessor  had  nothing  in  the  tenements 
seems  to  be  merely  the  equivalent  of  the  rule,  generally  recognized 
at  the  present  day,^^^  that  it  is  a  good  defense  to  an  action  for  rent 
that  the  lessee  is  excluded  from  possession  by  one  having  par- 
amount title,  taken  in  conjunction  with  the  rule  recognized  in 
some  jurisdictions,^  s-*  that  such  exclusion  from  possession  is  a 
good  defense  even  when  at  the  hands  of  a  wrongdoer. 

"While,  as  above  stated,  at  common  law,  in  almost  every  case 
the  person  in  possession  of  the  land  would  be  the  person  seised 
of  the  land,  or  one  holding  under  the  latter,  so  as  to  give  no 
opportunity  for  the  assertion  by  the  lessee,  to  whom  the  lessor 
had  given  possession,  of  seisin  in  another  not  in  privity  with  the 
lessor,  there  was  at  least  one  case  in  which  this  would  not  be  so, 

i82Chettle  V.  Pound,  1  Ld.  Raym.       iss  gee  post,  §  182  a  (1). 
746   (A.  D.  1701).  184  See  post,   §  182  a  (2). 
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this  beinc:  that  before  referred  to,  of  a  tenant  at  sufferance,  who, 
as  we  have  seen,'**^  while  not  holding  under  the  person  entitled 
to  the  possession,  was  not  seised  of  an  estate  of  freehold  by  wrong. 
Consequently,  the  question  might  have  arisen  whether,  if  a  ten- 
ant at  sufferance  made  a  lease,  not  by  indenture,  the  lessee  could, 
even  though  he  was  given  possession  by  such  tenant,  refuse  to 
pay  rent  on  the  ground  that  the  latter  was  not  seised,  and  the 
analogous  question  might  also  have  arisen  whether,  if  the  person 
in  whom  the  seisin  was,  the  reversioner  or  remainderman,  made 
a  lease,  the  fact  that  the  actual  possession  was  in  the  tenant  at 
sufferance  could  have  been  asserted  in  defense  to  an  action  for 
rent.  Furthermore,  after  the  introduction  of  conveyances  oper- 
ating under  the  statute  of  uses,  the  transfer  of  the  possession  no 
longer  necessarily  accuLiipanying  the  transfer  of  the  seisin, ^^^  the 
question  might  have  been  raised  whether,  if  the  grantor  in  such 
a  conveyance  remained  in  possession,  one  to  whom  he  subse- 
quently made  a  lease,  not  by  indenture,  and  whom  he  put  in  pos- 
session, could  assert,  in  defense  to  an  action  for  rent,  that  the 
seisin  had  passed  out  of  the  lessor;  and  so,  if  the  grantee  under 
such  a  conveyance  made  a  lease,  the  question  might  have  been 
raised  whether  the  lessee  could,  although  his  lessor  had  the  seisin 
by  force  of  the  statute,  assert  in  defense  to  an  action  for  rent 
that  the  possession  was  in  another,  his  lessor's  grantor.  Another 
case  which  might  have  involved  difficulty  would  have  arisen  when 
the  person  seised,  after  making  a  lease  for  years  and  placing  the 
lessee  in  possession,  made  another  lease  not  by  indenture.  In 
such  a  case  the  second  lessee  would  have  been  excluded  from 
possession  and  yet  he  could  not  truly  assert  that  his  lessor  had 
nothing  in  the  tenements.  At  the  present  day,  presumably,  in 
these  eases,  the  liability  for  rent  would  be  regarded  as  dependent 
on  the  acquisition  of  possession  by  the  lessee,  or  rather  on  the 
opportunity  to  acquire  it.^^'^  What  view  would  have  been  taken 
in  the  time  of  Coke  as  to  the  right  of  the  lessee  to  assert  that  he 
had  not  received  possession,  for  the  reason  that  his  lessor,  though 
seised,  was  not  possessed,  or  to  assert  that,  though  he  had  re- 
ceived possession,  his  lessor  was  not  seised,   and   did  not  hold 

185  See  ante,  §  15  a.  195,    352;    authorities   cited   Tiffany, 

180  Pollock    &  Wright,   Possession,   Real  Prop.  p.  207,  n.  34. 
55;  Williams,  Real  Prop.  (18th  Ed.)        ist  See    post,    §    182   a,   b. 
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under  one  who  was  seised,  is  a  matter  as  to  which  we  have  no 
information. 

The  foregoing  remarks,  to  the  effect  that,  unless  the  lease  was 
by  indenture,  while  the  lessee  had  a  right  to  show,  in  defense  to 
an  action  for  rent,  that  the  lessor  was  not  seised  at  the  time  of 
the  lease,  he  could  not  show  merely  that  another  had  a  better 
right  to  the  land  than  the  lessor,  have  reference  to  an  action  of 
debt  for  rent,  which  was  practically  the  only  action  utilized  for 
the  recovery  of  rent  until  a  comparatively  late  date.^^^  The  same 
rule  applied,  it  would  seem,  in  the  case  of  an  action  of  covenant 
brought  on  a  lease  by  deed  poll,is9  but  if  the  lease  was  by  inden- 
ture the  lessee  was,  in  an  action  of  covenant,  as  in  an  action  of 
debt,  estopped  to  assert  that  the  lessor  was  not  seised  at  the  time 
of  the  lease.190 

In  the  case  of  a  lease  by  indenture,  the  plea  of  nil  hahuit  in 
tenementis  was,  as  before  indicated,  inadmissible,  that  is,  the  les- 
see could  not,  in  defense  to  an  action  for  rent,  assert  that  the  les- 
sor was  not  seised  of  the  land  or  was  not  holding  under  one  who 
was  seised.  Likewise,  any  plea  equivalent  to  that  of  nil  hahuit 
was  inadmissible,^^^  and  if  any  such  plea  was  pleaded,  the  estop- 
pel by  indenture  appearing  of  record,  the  plaintiff  could  de- 
mur.192  But  if  the  plaintiff  replied  "hahuit,  etc."  he  waived  the 
estoppel.^  ^3  The  estoppel  by  indenture  of  the  lessee  to  assert 
that  the  lessor  had  nothing  in  the  land  applied  even  though  the 
lease  was  of  land  of  which  the  lessee  was  himself  seised.^^^     The 

188  See  articles  by  Professor  Ames,  sue  upon  the  covenant  for  rent.  But 
2  Harv.  Law  Rev.,  at  pp.  56,  377.  there  the  covenant  was  to  pay,  not 

189  See  Aylet  v.  Williams,  3  Lev.  to  him,  but  to  the  person  who  had 
193.  But  see  Knipe  v.  Palmer,  2  given  him  the  power  of  attorney. 
Wils.  130,  ante,  note  179.  loi  Palmer  v.  Ekins,  2    Ld.  Raym. 

190  Palmer  v.  Ekins,  2  Ld.  Raym.  1550,  2  Strange,  817;  Blake  v.  Fos- 
1550;  Parker  v.  Manning,  7  Term  R.  ter,  8  Term  R.  487. 

537;  Blake  v.  Foster,  8  Term  R.  487;  192  Kemp  v.   Goodal,  1    Salk.   277; 

Cuthbertson  v.  Irving,  4  Hurl.  &  N.  Palmer  v.   Ekins,   2  Strange,  817,  2 

742,    6   Hurl.   &   N.    135.  Ld.  Raym.  1550. 

In  Frontin  v.  Small,  2  Ld.  Raym.  193  Trevivan  v.  Lawrance,  1   Salk. 

1418,  2  Strange,  705,  it  was  held  that  276,    3    Salk.    151,    Holt,    282,    2   Ld. 

one  who,  having   authority   to    exe-  Raym.    1036,   1048. 

cute  a  lease  for  another  as  attorney,  is*  James  v.  Landon,  Cro.  Eliz.  36, 

wrongfully    exeouted    an    indenture  Moore.   181,  pi.  323;   Rawlyn's  Case, 

of  lease  in  his  own  name,  could  not  4  Coke,  54  a. 
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estoppel  did  not,  however,  in  any  case,  extend  beyond  the  term 
of  the  lease.i"^ 

Whether,  in  the  later  eases  involving  the  exclusion  of  the  de- 
fense of  "nil  hahuit  in  ienementis,"  in  an  action  for  rent  on  a 
lease  by  indenture,  the  defense  intended  to  be  asserted  was  al- 
ways a  lack  of  seisin  rather  tlian  an  outstanding  paramount  title, 
may  perhaps  be  doubted.  With  the  disappearance  of  the  primary 
importance  attached  to  the  idea  of  seisin,  the  idea  of  asserting, 
as  a  defense  to  an  action  for  rent,  an  outstanding  right  of  entry 
or  action,  might  readily  suggest  itself,  and  the  plea  of  nil  hahuit 
in  ienementis,  though  originally  framed  for  a  somewhat  different 
purpose,  might  naturally  be  availed  of  as  the  proper  mode  of 
asserting  this  defense.  And  it  seems  that  in  the  English  decisions 
hereafter  referred  to,  in  which  the  defense  of  nil  hahuit  was 
overruled  in  connection  with  actions  or  proceedings  other  than 
debt  or  covenant  for  rent,  the  intended  defense  may  have  been  a 
lack  of  title,  that  is,  of  right,  rather  than  a  lack  of  seisin,  in  the 
lessor. 

In  an  avowry  for  rent,  that  is,  a  plea  in  replevin  for  goods  dis- 
trained, justifying  the  taking,  the  avowant  was,  by  the  common 
law,  required  to  show  either  that  he,  while  seised  of  a  certain 
estate,  made  the  lease  in  question,  or  that,  if  it  was  made  by  an- 
other, the  reversion  had  passed  to  him  by  descent  or  grant,  and 
even  if  a  tenant  for  years  had  leased  for  a  less  term,  it  was 
necessary  for  him  in  his  avowry  to  show  the  commencement  of 
his  own  term  by  laying  the  fee  in  some  person  who  granted  his 
term  and  then  deducing  the  title  to  himself  from  the  grantee  of 
the  term.^'^^  In  other  words,  it  was  necessary  in  every  case  for 
the  avowant  to  set  forth  the  derivation  of  his  title  from  some  per- 
son who  was  seised  of  an  estate  of  freehold  prior  to  the  lease. 
This  was  often  a  difficult  thing  to  do,  especially  in  the  case  of 
long  terms  of  years,' ^'^  and,  to  relieve  the  landlord  in  this  regard, 
it  was  provided  by  the  statute  of  11  Geo.  2,  c.  19,  §  22,  that  it 
should  be  lawful  for  all  defendants  in  replevin  "to  avow  or  make 
cognizance  generally,  that  the  plaintiff  in  replevin,  or  other  ten- 
ant of  the  lands  and  tenements  whereon  such  distress  was  made, 

195  Co.  Lltt.  47  b,  48  a;  Rawlsm's  ""2  Wms.  Saunfl.   2S5,  note  3  to 

Case,  4   Coke,  54  a;    James  v.   Lan-  Poole    v.    LonRuevill;    Gilbert,    Dls- 

don,    Cro.    Eliz.    36,   Moore,    181,   pi.  tress  &  Replevin,  185,  188. 

323;   Bac.  Abr.,  Leases  (0).  i"  2   Wms.    Saund.   loc.    cit. 
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enjoyed  tlie  snme  under  a  grant  or  demise  at  such  a  certain  rent, 
during  the  time  wlierein  the  rent  distrained  for  incurred,  which 
rent  was  then  and  still  remains  due ;  *  *  *  without  further 
setting  forth  the  grant,  tenure,  demise  or  title  of  such  landlord 
or  landlords."  This  statute  was  held  to  preclude  the  plaintiff  in 
replevin  from  pleading  to  the  avowry  nil  haJjuit  in  tenementis, 
that  is,  he  could  not  attack  the  distress  on  the  ground  that  the 
lessor  had  no  estate  in  the  land  sufficient  to  support  the  demise.i^^ 
In  ejectment  by  a  landlord  against  his  tenant  to  recover  the 
premises,  it  was  stated,  as  an  established  rule,  in  the  latter  part 
of  the  eighteenth  century,  that  the  defendant  tenant  could  not 
assert  a  right  to  the  land  in  a  third  person  as  against  the  land- 
lord for  the  reason,  as  stated  by  Lord  Mansfield,  that  "the  tenant 
derives  his  title  from  him.''^^*^  This  rule  was  stated  at  that 
time^oo  to  be  of  somewhat  recent  origin,  but  a  suggestion  at  least 
to  the  same  effect  was  made  a  hundred  years  earlier,2oi  and  we 
find,  among  the  older  authorities,  no  case  in  which  a  lessor  was 
debarred  from  recovery  of  possession  at  the  end  of  the  term  on 
the  ground  that  a  third  person  had  a  better  right  to  the  land. 
The  propriety,  and  indeed  necessity,  of  excluding  such  a  defense 
in  an  action  by  the  landlord  to  recover  possession  is  hereafter 
eonsidered.202 

It  had,  at  a  date  some  thirty  years  earlier  than  that  last  re- 
ferred to,  that  is,  about  the  middle  of  the  eighteenth  century, 
been  decided  that  in  indebitatus  assumpsit  for  use  and  occupation 

198  Syllivan  v.  Stradling,  2  Wils.  Knight  v.  Smythe,  4  Maule  &  S.  347 
208.  (1815).    Dampier,    J.,    said    that   "It 

199  Doe  d.  Bristow  v.  Pegge,  1  has  been  ruled  often  that  neither 
Term  R.  758,  note.  the  tenant,  nor  any  one  claiming  by 

200  Buller,  J.,  in  Doe  d.  Bristow  v.  him,  can  controvert  the  landlord's 
Pegge,  1  Term  R.  758,  note,  said:  title.  *  *  *  This,  I  believe,  has 
"An  objection  has  been  taken  at  the  been  the  rule  for  the  last  twenty-flve 
bar  that  the   plaintiff  in   ejectment  years." 

must  recover  by  the  strength  of  his  201  Scroggs,  C.  J.,  is,  in  2  Show, 
own  title.  The  old  cases  certainly  126,  reported  to  have  said,  anno  32 
say  so,  but  for  the  last  forty  or  fifty  Car.  2  (1680),  in  an  ejectment  case, 
years,  constant  exceptions  to  this  that  "payment  of  rent  to  the  lessor 
rule  have  been  admitted,"  and  he  or  to  any  for  his  use  is  a  sufficient 
then  refers  to  previous  decisions  by  title  for  the  plaintiff  if  the  defend- 
himself  allowing  recovery  by  the  ant  have  no  title  at  all  but  posses- 
lessor  as  against  the  lessee  without  sion." 
reference   to   title.     And    in   Doe   d.  202  See  post,  §  78  c  (1). 

L.  and  Ten.  28. 
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the  defendant  could  not  plead  nil  hahmt  in  icncmcntis,^^^  for  the 
reason,  it  Avould  seem,  that  the  statute  of  11  Geo.  2,  c.  19,  §  14, 
on  which  this  action  is  based,  in  terms  gives  the  action  to  the 
landlord,  -without  any  suggestion  that  tlie  landlord  must  have 
seisin  or  title.-^-*  It  api)ears  likewise  to  have  been  decided,  pre- 
vious to  the  statute,  that  this  defense  was  not  available  in  spe- 
cial assum])sit  to  recover  on  an  express  promise  to  pay  the  value 
of  the  use  and  oceupation-o^  for  the  reason,  presumably,  that  the 
promise  was  regarded  as  so  entirely  collateral  to  the  reservation 
of  rent,  and  so  purely  personal  in  character,  as  to  be  independent 
of  the  title  to  the  land.^oo 

The  above  review  of  the  earlier  authorities  bearing  upon  the 
question  of  the  right  of  a  tenant  to  assert,  as  against  the  land- 
lord, either  that  the  lessor  was  not  seised  or  that  another  had  a 
better  right  to  the  land  than  the  lessor  at  the  time  of  the  lease, 
shows  that,  by  the  end  of  the  eighteenth  century,  his  inability  so 
to  do  had  been  asserted  in  connection  with  proceedings  of  six 
distinct  classes:  (1)  An  action  of  debt  for  rent;  (2)  an  action 
of  covenant;  (3)  an  avoAvry  in  support  of  a  distress;  (4)  an  ac- 
tion of  ejectment;  (5)  indclitatus  assumpsit  for  use  and  occupa- 
tion; and  (6)  special  assumpsit  for  use  and  occupation.  In  the 
first  two  cases  the  ruling  was  based  on  the  theory  of  estoppel  by 
indenture,  in  the  third  on  a  particular  statute,  in  the  fourth,  appar- 
ently, on  the  equitable  principle  that  one  who  has  procured  pos- 
session from  another  for  a  limited  period  shall  not  be  allowed  to 
retain  possession  after  such  period  on  the  plea  that  there  is  an 
outstanding  paramount  title,  in  the  fifth  upon  the  language  of 
the  statute  on  which  the  action  is  based,  and  in  the  sixth  upon 
the  theory  of  the  particular  action. 

It  thus  appears  that  the  earliest  assertions  of  the  vicAv  that  the 
lessee   (or  tenant)   could  not  deny  the  title  of  the  lessor  were 

20.'!  Lewis    V.    Willis,    1    Wils.    314  surra,   it  is  said   to   have   been    de- 

(1752),    in    which     the    court    says  cided  in  Richard  v.  Holditch,  13  Geo. 

that  "there  is  no  occasion     *  *       *  1,  that  non  habnit  is  a  bad  plea  to 

to  show   any   title   upon   these   con-  an  action  upon  the  case  for  the  use 

tracts,"  and  refers  to  the  statute  11  and  occupation. 

Geo.  2,  c.  19,  §  14.  206  As  to  the  character  of  the  ac- 

204  See  the  statement  of  Denman,  tion  on  the  express  promise  in  such 
C.  J.,  in  Dolby  v.  lies,  11  Adol.  &  E.  case,  see  article  by  Prof.  Ames  in 
335.  2   Harv.   Law   Rev.,  at  p.   378. 

205  In  Lewis  v.  Willis,  1  Wils.  314, 
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based  on  grounds  peculiar  to  the  particular  class  of  action  in 
which  the  question  arose,  and  this  being  so,  they  would  seem  to 
furnish  an  insufficient  basis  for  the  assertion  of  a  broad  and  gen- 
eral rule  that  the  lessee  (or  tenant)  cannot  deny  the  title  of  the 
lessor  (or  landlord.)  This  generalization  began  to  be  made,  how- 
ever, in  the  early  part  of  the  nineteenth  century,  and  before  long 
the  courts  and  textwriters  began  to  apply  the  word  "estoppel" 
in  connection  with  the  rule  thus  laid  down,  with  the  result  that  it 
is  now  frequently  asserted  as  almost  an  axiom  in  the  law,  that, 
as  it  is  generally  stated,  "a  tenant  is  estopped  to  deny  his  land- 
lord's title." 

b.  The  modern  doctrine  as  stated.  The  asserted  doctrine, 
which  is  the  subject  of  our  present  discussion,  is,  as  just  stated, 
ordinarily  formulated  in  the  shape  of  a  rule  that  "a  tenant  is 
estopped  to  deny  his  landlord's  title. "^f'^  But,  we  may  remark, 
the  question  in  any  particular  case  is  as  to  the  right  of  the  les- 
see or  tenant  to  question  the  title  of  the  lessor  at  the  time  of  the 
lease,  and  the  right  to  question  the  landlord's  title  is  involved 
only  because  it  is  the  title  of  the  lessor.  That  is,  conceding  that 
otherwise  the  rule  of  estoppel  as  stated  is  correct,  it  might  per- 
haps be  better  expressed  by  saying  that  "a  tenant  is  estopped 
as  against  the  landlord  to  deny  the  lessor's  title."  This  statement 
seems  proper  in  order  to  justify  the  inclusion  of  this  matter  in 
a  chapter  devoted  to  a  discussion  of  "the  title  and  possession  of 
the  lessor." 

The  preclusion  of  the  lessee  or  tenant  to  deny  the  lessor's  title 
extends,  in  any  case,  only  to  the  land  which  is  the  subject  of  the 
lease,  and  not  to  adjoining  land,  although  both  are  together  the 
subject  of  litigation  between  the  parties  at  the  same  time.^os 

The  rule  of  estoppel  or  preclusion  has  been  held  to  apply  al- 
though there  is  a  demise  of  a  building  only,  without  the  ground 

207  In    Georgia    it   is    provided   by  deny  the  title  of  his  landlord  in  an 

statute   (Code  1895,  §  3122)  that  the  action  brought  by  such  landlord,  or 

tenant     cannot     dispute     his     land-  any  person  claiming  under  him,  to 

lord's   title   nor   attorn    to    another  recover  possession  of  the  property." 

claimant  while  in  possession.  208  Brenner    v.    Bigelow,     8    Kan. 

In  Minnesota  it  is  provided   (Rev.  496;    State  v.  Boyce,   109  N.  C.  739, 

Laws  1905,  §  3329)   that  "when  any  14   S.   E.    98;    Pederick  v.   Searle,  5 

person  enters  into  the  possession  of  Serg.    &    R.     (Pa.)     236;     Swan    v. 

real  property  under  a  lawful  lease,  Castleman,  63  Tenn,  (4  Baxt.)  257. 
he  shall  not  while  so  in  possession 
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on  which  it  is  looatod^^ro  and  so  it  has  been  dceidcd  tliat  one  in 
j)ossession  oi"  land  as  tenant  cannot  assert  a  ri^ht  to  remove  a 
bujjding  thereon  because  he  owned  the  building  at  the  time  of 
the  lease.210 

The  preclusion  of  the  lessee  (or  of  one  claiming  under  him) 
to  assert  a  defect  in  the  lessor's  title  has  invariably  been  regarded 
as  independent  of  the  nature  of  the  defect.-^  ^ 

In  considering  the  asserted  rule  of  preclusion  or  estoppel  as 
applied  in  the  decisions  of  the  last  hundred  years,  that  is,  since 
the  beginning  of  the  nineteenth  century,  we  will  take  up  the  vari- 
ous classes  of  actions  in  turn,  and  seek  to  ascertain  the  grounds 
for  appljung  such  a  rule  in  connection  with  each.  We  will  find, 
it  is  believed,  that  while  ordinarily  the  tenant  is  properly  pre- 
cluded from  denying  the  title  of  the  lessor,  the  reasons  for  such 
preclusion  differ  so  entirely  in  the  different  classes  of  actions  as 
to  furnish  small  justification  for  the  assertion  of  any  general  rule 
in  this  regard. 

c.  Application  of  doctrine  in  connection  with  particular 
actions — (1)  Ejectment.  In  an  action  of  ejectment  by  the  land- 
lord against  his  tenant,  either  at  the  expiration  of  his  tenancy  or 
in  the  enforcement  of  a  condition  of  re-entry,  the  tenant  cannot, 
it  has  been  frequently  decided,  set  up  defects  in  the  landlord's 
title  as  a  defense,  and  this  rule  has  been  ordinarily  asserted  as 

200  Pool  V.  Lamb,  128  N.  C.   1,  37  803;    Randolph    v.    Carlton,    8    Ala. 

S.   E.   953.  ^06;  Russell  v.  Fabyan.  27  N.  H.  529; 

210  Betts   V.   Wurth,    32    N.   J.   Eq.  McCurdy  v.  Smith,   35  Pa.    108),  or 
(5  Stew.)    82.  that  there  was  an  outstanding  lease 

211  So,  for  instance,  the  lessee  can-  to  another  (Phipps  v.  Sculthorpe, 
not  show  that  the  lessor  claimed  1  Barn.  &  Aid.  50),  or  that  the  laud 
under  a  void  execution  sale  (Leshey  had,  previous  to  the  lease,  been  sold 
v.  Gardner,  3  Watts  &  S.  fPa.]  314,  under  execution  to  a  third  person 
38  Am.  Dec.  764),  or  that  the  lessor  (Wood  v.  Turner,  26  Tenn.  [7 
was  merely  a  mortgagee  (Alderson  Humph.]  517).  Likewise,  if  one 
V.  Marshall,  7  Mont.  288,  16  Pac.  takes  a  lease  from  two  parties  as 
576),  or  that  the  lessor,  a  religious  tenants  in  common,  he  is  estopped, 
society,  had  no  power  to  hold  the  in  an  action  by  them  for  possession) 
land  (First  English  E.  L.  Church  to  assert  that  they  are  owners  of 
V.  Arkle,  49  W.  Va.  92.  38  S.  E.  486),  distinct  portions  of  the  land,  and  so 
or  that  the  conveyance  under  which  not  entitled  to  sue  jointly.  Oakes  v. 
the  lessor  claimed  was  in  fraud  of  Munroe,  62  Mass.  (8  Cush.)  282. 
crediLora  (Palmer  v.  Melson,  76  Ga. 
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merely  one  application  of  a  general  rule  that  the  tenant  is  estop- 
ped to  deny  his  landlord's  title.212 

The  basis  of  the  rule  that,  in  ejectment,  the  defendant  cannot 
assert  the  invalidity  of  the  lessor's  title,  has  been  well  stated  as 
follows:  "The  effect  of  allowing  the  tenant  to  deny  the  right 
of  the  landlord  would  be  to  take  the  estate  from  the  latter,  a.nd 
confer  it  on  the  former,  whenever  there  was  a  defect,  either  in 
the  title  itself,  or  the  evidence  brought  forward  to  sustain  it. 
The  law  consequently  does  not  tolerate  a  course  which  is  equally 
inconsistent  with  public  policy  and  private  faith,  and  would  lead 
a  prudent  owner  to  consider  the  loss  or  inconvenience  which 
might  result  from  keeping  his  property  in  his  own  hands,  prefer- 
able to  the  risk  involved  in  placing  it  in  the  hands  of  a  tenant.  "^^^ 
This  is,  it  seems,  a  clear  ease  of  estoppel  in  pais.  One  who  in- 
duces another  to  give  him  possession  of  land  for  a  limited  period 
by  agreeing  to  hold  it  of  him  as  tenant,  that  is,  by  taking  a  lease 
from  him,  is  estopped  thereafter  to  assert  a  right  to  retain  posses- 
sion indefinitely  on  the  ground  that  a  third  person  is  entitled 
thereto.  Whether  the  same  rule  of  estoppel  should  apply  in 
such  a  proceeding  as  against  a  showing  by  the  lessee  of  a  better 
title  in  himself  will  be  hereafter  considered. 

The  question  whether  the  rule  of  estoppel  or  preclusion  applies 
as  against  a  lessee  who  has  not  entered  into  possession  under  the 
lease  is  one  which,  it  is  evident,  cannot  ordinarily  arise  in  an 
action  by  the  lessor  for  possession,  since,  if  the  lessee  has  not  en- 
tered, the  lessor  will  not  have  occasion  to  bring  an  action  against 

212  Doe    d.    Knight    v.    Smythe,    4  I.  403,  56  Atl.  110;  Wood  v.  Turner, 

Maule  &  S.  347;   Peyton  v.  Stith,  30  27  Tenn.    (8  Humph.)   685;  Casey  v. 

U.     S.     (5    Pet.)     483;     Shelton    v.  Hanrick,   69   Tex.   44,   6   S.   W.  405; 

Eslava,  6  Ala.  230,  31  Am.  Dee.  677;  Barton    v.     Learned,     26     Vt.     192; 

Burgess  v.  Rice,  74  Cal.  590;  Thomas  Davy  v.  Cameron,  14  U.  C.  Q.  B.  483. 

V.  Young,  79  Conn.  493,  65  Atl.  955;  The    rule    of   preclusion    has   also 

Arnold    v.    Woodard,    4    Colo.    249;  been  applied  in  trespass  to  try  title. 

Vallette  v.  Bilinski,  68  111.  App.  361;  Thomson  v.  Peake,  7  Rich.  Law  (S. 

Millhollin    v.     Jones,     7    Ind.     715;  C.)  353;  Tyler  v.  Davis,  61  Tex.  674. 

Longfellow  v.     Longfellow,     61     Me.  The    lessee    is    obviously    not    es- 

590;     GrifEn    v.    Sheffield,    38    Miss,  topped   to  assert  that  his  leasehold 

359,    77    Am.  Dec.   646;     Hamill    v.  interest  has  not  yet  expired.     Smoot 

.Talonick,    3    Okl.    223,   41    Pac.   139;  v.  Marshall.  2  Leigh    (Va.)   134. 

Cooper  v.  Smith,  8  Watts  (Pa.)  536;  2132   Smith's  Leading  Cases    (8th 

Thompson  v.  Graham,  9  Phila.  (Pa.)  Am.  Ed.)    902,   notes  to  Duchess  of 

53;      Ayotte    v.      Johnson,      25      R.  Kingston's  case. 
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him  for  the  possession.  It  may  happen,  however,  that,  after  tak- 
ing a  lease,  the  lessee  repudiates  it,  before  entry,  and  then  en- 
ters under  one  who  had  a  title  paramount  to  that  of  the  lessor. 
It  seems  that,  if  he  acquired  the  posse.ssion  from  siuh  paramount 
owner  and  not  from  the  first  le.ssor,  he  might,  in  an  action  for 
possession  by  the  latter,  denj'  his  title,  since  he  did  not  procure 
the  possession  by  an  implied  admission  of  that  title.^'-*  Like- 
wise, though  the  question  whether  the  tenant  can  relieve  himself 
from  the  estoppel  by  relinquishing  possession  is  not  likely  to  arise 
in  an  action  by  the  landlord  for  possession,  since  such  an  action 
is  useless  if  the  tenant  has  already  given  the  landlord  possession, 
it  is  possible  that  the  tenant  might,  before  the  end  of  the  term, 
relinquish  possession  for  a  time  and  so  notify  the  lantllord,  and, 
on  failure  of  the  latter  to  resume  the  possession  within  a  rea- 
sonable time,  again  enter  on  the  premises  during  the  term  and 
refuse  to  give  up  possession  when  demanded  by  the  landlord 
after  the  term.  In  such  a  case  it  would  seem  that  if  the  tenant's 
second  entry  is  under  claim  of  right,  the  possession  cannot  well 
be  regarded  as  obtained  from  the  landlord,  and  the  principle  of 
estoppel  would  no  longer  be  applicable. 

Since  the  estoppel  is  based  on  the  theory  that,  by  entering  un- 
der the  lease,  the  lessee  admits  the  lessor's  title,  the  estoppel  does 
not  operate  if  the  terms  of  the  letting  were  such  as  to  exclude 
the  implication  of  such  an  admission.  So  it  w^as  held  that  w^here, 
at  the  time  of  the  making  of  the  lease,  it  was  agreed  between  the 
lessor  and  lessee  that  the  dispute  then  existing  between  them  as 
to  title  should  be  settled  by  an  amicable  action,  the  lessee  could 
dispute  the  lessor's  title.^i^  and  where  plaintiff,  whose  title  had 
l)een  attacked,  permitted  the  defendant  to  occupy  the  premises 
under  an  agreement  to  sell  to  the  latter  in  case  his  title  turned 
out  to  be  good,  the  defendant  was  allowed,  in  an  action  against 
him  for  possession,  to  deny  the  title  of  the  plaintiff  under  whom 
he  so  entered. 216     And  one  who,  in  order  to  avoid  being  turned 

214  In  Nerhnoth  v.  AlthoiiPe.  8  into  possession  under  a  land  war- 
Watts  (Pa.)  427,  34  Am.  Dec.  480,  it  rant,  could,  in  an  action  of  eject- 
was  decided  that  one  who,  after  ment  by  his  vendor,  deny  the  lat- 
contracting   to   purchase   land,   noti-  ter's  title. 

fied  his   vendor   that  he  would   not       21s  city  of  Philadolphia  v.  Schuyl- 

go    into    possession    under   the    con-  kill  Bridge  Co.,  4  Bin.   (Pa.)    283. 
tract,  and  did  not  do  so,  but  went       218  Prye  v.  Gragg,  35  Me.  29. 
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out  of  possession  by  her  grantee,  agreed  to  pay  rent  to  liim  pend- 
ing a  suit  to  set  aside  her  conveyance,  "without  prejudice  to  her 
rights,"  was  regarded  as  exempt  from  the  rule  of  estoppel  and 
entitled  to  assert  her  rights  in  such  suit.^i^ 

(2)  Summary  proceedings.  The  considerations  which  render 
applicable  the  doctrine  of  estoppel  in  pais  to  preclude  the  tenant 
from  asserting  a  superior  title  in  another  in  defense  to  an  action 
of  ejectment  apply  as  well  in  the  case  of  the  statutory  proceed- 
ings by  the  landlord  for  the  recovery  of  possession  of  the  prem- 
ises, known  in  different  jurisdictions  as  "summary  proceedings," 
or  proceedings  in  "forcible"  or  "unlawful"  detainer.218  in  some 
jurisdictions  the  effect  of  this  rule  of  estoppel  is  re-enforced  by 
statutory  provisions  that  no  issue  of  title  shall  be  raised  in  such 
proceedings.219 

(3)  Action  for  rent.  At  common  law,  as  we  have  stated 
above,22o  the  lessee  could  defend  an  action  for  rent  by  showing 
that  the  seisin  was  in  another,  claiming  adversely,  except  when 
the  lease  was  by  indenture,  the  effect  of  which  was  to  estop  him 
from  so  doing.221     At  the  present  day,  the  cases  are  generally 

217  Sartwell  v.  Young,  126  Mich.  Wilson  v.  Lyons,  4  Neb.  Unoff.  406, 
304,   85  N.  W.   729.  94  N.  W.  636;   Pentz  v.  Kuester,  41 

218  Anderson  v.  Anderson,  104  Ala.  Mo.  447;  Heyer  v.  Beatty,  76  N.  C. 
428,  16  So.  14;  King  v.  Boiling,  77  28;  Dilks  v.  Kelsey  (N.  J.  Law)  59 
Ala.  594;  Hershey  v.  Clark,  27  Ark.  Atl,  897;  Emerick  v.  Tavener,  9 
527;  Peterson  V.  Kinkead,  92  Cal.  Grat.  (Va.)  220,  53  Am.  Dec.  217; 
372,  28  Pac.  568;  Eckles  v.  Booco,  11  First  English  E.  L.  Church  v.  Arkle. 
Colo.  522,  19  Pac.  465;  Houck  v.  49  W.  Va.  92,  38  S.  E.  486;  Smith  v. 
Williams,  34  Colo.  138,  81  Pac.  800;  Hardwick,  28  Ky.  Law  Rep.  615,  8^ 
McLean  v.  Spratt,  20  Fla.  515;  Grlz-  S.  W.  731;  Turner  v.  Gilliland  (Ind. 
zard  V.  Roberts,  110  Ga.  41,  35  S.  E.  T.)  76  S.  W.  253;  McFarlane  v. 
291;  Knefel  v.  Daly,  91  111.  App.  321;  Kirby,  28  App.  D.  C.  391;  Chambers 
Fry  V.  Bowman,  67  Kan.  531,  73  Pac.  v.  Irish,  132  Iowa,  319,  109  N.  W. 
61;  Gage  v.  Campbell,  131  Mags.  566;  787;  Gies  v.  Storz  Brew.  Co.,  75  Neb. 
Oakes  v.  Munroe,  62  Mass.  (8  Cush.)  698,  106  N.  W.  775;  Ellis  v.  Fitz- 
282;  Granger  v.  Parker,  137  Mass.  patrick,  55  C.  C.  A.  260,  118  Fed. 
228;  Settle  V.  Henson,  Morris  (Iowa)  430;  Washington  v.  Moore,  84  Ark. 
Ill;  Newman  v.  Mackin,  21  Miss.  220,  105  S.  W.  253,  120  Am.  St.  Rep. 
(13    Smedes    &    M.)    383;    Harrison  29. 

V.  Marshall,  7  Ky.  (4  Bibb)  524;  Peo-  219  gee  post,   §   277,   at  notes   393- 

ple  V.  Kelsey,  14  Abb.  Pr,    (N.  Y.)  397. 

372,  38  Barb.  269;  Falkner  v.  Beers,  220  See  ante,  §  78  a. 

2    Doug.    (Mich.)    117;    Hoffman    v.  221  For    modern   cases    of  estoppel 

Clark,  63  Mich.  175,  29  N.  W.  695;  by   indenture,    see    Parker   v.    Man- 
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to  the  efTeet  Inat  if  the  possession  is  in  a  third  person  claiinin<» 
by  title  paramount,  the  lessee  may  assert  this  in  defense  to  the 
action  for  rent,2-2  anil  in  some  jurisilietions  he  may  assert  in 
defense  to  such  action  that  the  possession  is  in  a  third  person  who 
has  no  right  thereto.223  Regarding  "seisin"  and  "possession" 
as  s}'nonymous,  which  they  are,  for  most  purposos,22^  the  mod- 
ern rule,  except,  in  some  states,  as  regards  possession  by  a  wrong- 
doer, seems  to  be  tantamount  to  the  old  rule,  with  the  addition 
perhaps  that  now  the  fact  that  the  lease  is  under  seal  does  not 
preclude  the  lessee  from  showing  an  adverse  possession,  as  it  did 
at  common  law.  That  is,  while  formerly,  if  one  took  a  lease  by 
indenture,  he  was  bound  for  the  rent  even  though  the  lessor,  hav- 
ing no  possession,  could  not  give  him  possession,  the  j)resent  rule 
is  possibly  different.  In  the  modern  cases  deciding  that  such  ad- 
verse possession  in  another  is  a  defense  to  the  claim  for  rent,  there 
is  no  suggestion  that  it  would  be  otherwise  were  the  lease  by 
indenture. 

As  we  have  previously  undertaken  to  show,  the  old  rule  as  to 
the  right  of  the  lessee,  when  the  lease  was  not  under  seal,  to  plead 
that  the  lessor  had  nothing  in  the  tenements,  had  no  reference 
to  the  question  whether  the  lessee  could  show  that  a  third  person 
had  a  right,  either  of  entry  or  of  action,  which  could  be  effec- 
tively asserted  as  against  the  lessor  and  those  claiming  under 
him.  So  far  as  appears  from  the  cases,  such  a  defense  to  an 
action  for  rent  was  never  suggested  in  former  times,  but  with  the 
growth  of  the  conception  of  ownership  of  land  apart  from  seisin 
or  possession,  the  attempt  to  assert  such  a  defense  has  become 
by  no  means  unusual,  and  it  has  frequently  been  decided  to  be 
inadmissible,  the  courts  ordinarily  stating  this  as  merely  one  ap- 
plication of  the  asserted  rule  that  the  tenant  is  estopped  to  deny 
the  lessor's  title.225 

ning,    7   Term    R.    537;    Wilkins   v.  Q.  B.  Div.  G58;  Perldns  v.  Governor, 

Wingate,   6  Term   R.   62;    Cuthbert-  Minor  (Ala.)  352;  Nolen  v.  Royston, 

son  V.  Irving,  6  Hurl.  &  N.  135.  36    Ark.    SHI ;    Lataillarde   v.    Santa 

222  See  post,  §  182  a.  Barbara  Gas    Co.,  58  Cal.  4;  Lyon  v. 

223  See  post,  §  182  b.  Washburn,   3   Colo.   201;    Palmer   v. 

224  See  Prof.  Maitland's  article  Melson,  7G  Ga.  80:?:  Pe-irce  v.  Pearce, 
"The  Mystery  of  Seisin,"  2  Law  83  111.  App.  77;  Mackin  v.  Haven, 
Quart.  Rev.  481.  187  111.  480,  r,^  N.  E.  448;  Longfellow 

225  Partington  v.  Woodcock.  4  Law  v.  Longfellow,  54  Me.  240;  Stagg  v. 
J.  K.  B.  239;   Cook  v.  Whellock,  24  Eureka  Tanning  &  Currying  Co.,  56 
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While,  as  observed  above,  the  preclusion  of  the  tenant  to  deny 
his  landlord's  title  in  an  action  of  ejectment  is  properly  termed 
"estoppel,"  it  is  difficult  to  see  the  applicability  of  such  a  term 
in  connection  with  an  action  for  rent.  The  reason  that  the  lessee, 
or  the  latter 's  assignee,  cannot  attack  the  landlord's  title  in  an 
action  on  a  contract  to  pay  rent  is,  it  is  submitted,  merely  that 
the  law  does  not  recognize  a  lack  of  title  in  the  lessor,  not  result- 
ing in  any  interference  with  possession  under  the  lease,  as  a 
ground  for  the  repudiation  of  the  contract.22(5    If  this  exclusion 

Mo.  317;  Morrison  V.  Bassett,  26  Minn,  merely    says    that    this    was    not    a 

235,  2  N.  W.  851;  Mosher  v.  Cole,  50  denial   of    the    landlord's    title,    and 

Neb.  636,  70  N.  W.  275;  Allen  v.  Hall,  gives  no   intelligible  explanation  of 

64  Neb.  256,  89  N.  W.  803;  Hatch  v.  its  position. 

Bullock,  57  N.  H.  15;  Prevot  v.  Law-       In  Beck  v.   Minnesota  &  Western 

rence,  51  N.  Y.  219;    Bigler  v.  Fur-  Grain  Co.,  131   Iowa,  62,  107  N.  W. 

man,  58  Barb.   (N.  Y.)   545;   George  1032,  it  is  said  that  since  the  local 

A.  Fuller  Co.  v.   Manhattan   Const,  statute    provides    that    a    eonsidera- 

Co.,  88  N.  Y.  Supp.  1049;   Hamer  v.  tion  is  implied  from  the  fact  that  a 

McCall,  121  N.  C.  196,  28  S.  E.  297;  contract  is  in  writing,  a  tenant  under 

Shell  V.  West,  130  N.  C.  171,  41  S.  a  written  lease  cannot  assert  in  de- 

E.  65;  Nearing  v.  Coop,  6  N.  D.  345,  fense  to  a  claim  for  rent  a  lack  of 

70  N.  W.  1044;   Howard  v.  Murphy,  consideration   arising  from   the    les- 

23  Pa.  173;  Mineral  R.  &  Min.  Co.  v.  sor's  want  of  title.     In  reference  to 

Flaherty,  24  Pa.  Super.  Ct.  236;  Wil-  this  it  may  be  said  that  the  making 

Hams  V.  Walt,  2  S.  D.  210,  49  N.  W.  of  the  lease  constitutes  a  considera- 

209,  39  Am.  St.  Rep.  76S;  Moffatt  v.  tion   for   the    promise    to   pay    rent. 

Sydnor,  13  Tex.  628;    Lyles  v.  Mur-  The    implication    that    apart    from 

phy,  38  Tex.  75;    Tryon  v.  Davis,  8  such  a  statute,  or  in  the  case  of  an 

Wash.  106.  oral    lease,   the   tenant   could   assert 

So  the  tenant  cannot  assert  in  de-  the  lessor's  lack  of  title  in  defense 

fense  to  an  action  for  rent  by  joint  to  rent,  is   obviously  not  in   accord 

lessors  that  one  of  them  had  no  title,  with    the    authorities. 
Moore  v.  Gair,  108  App.  Div.  23,  95        220  This   view   is    explicitly  stated 

N.  Y.  Supp.  475.  in  Long  v.   Douglass,  59  Tenn.    (12 

In  Borland  v.  Box,  62   Ala.   87,  a  Heisk.)  147,  it  being  there  said  that, 

lessee  was  allowed,  in  an  action  for  in   an   action   against  a   tenant  for 

rent,  to  show  that  plaintiffs,  who  had  breach   of  his  contract  to  pay  rent 

leased    the    land    to    him    as    being  by  making  certain  improvements,  he 

school  lands  belonging  to  the  town-  cannot  defend  by  showing  that  the 

ship   of   which  they   were   trustees,  title   was   not   in    plaintiff,    not   for 

were  not  entitled  to  the  rent  because  the   reason   that   he    is    estopped   to 

the  land  belonged  to  another  town-  deny   the  latter's  title,  b»t  because 

ship   at   the  time  of  the    lease,   the  the  question  of  snch  <^itlp  is  not  re^'^- 

trustees    of    which    latter    township  vant.        Somewhat    similarly    It    la 

also    claimed    the    rent.    The    court  stated,  in  Cross  v.  Freeman,  22  Tex. 
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of  an  inadmissible  defense  to  an  action  for  rent  is  to  be  expressed 
in  terms  of  t'sto])pel,  so  mi^ht,  it  seems,  any  ina^lmissible  defense 
to  an  aetion  to  enforce  any  oblij,'ation.  In  the  case  of  the  com- 
mon-law action  of  debt  for  rent,  the  lessee's  liability  is  not  based 
ui)on  a  contract  but  upon  the  reservation  of  rent,"'^''^"  and  the  ac- 
tion is  ])roi)rietary  in  character;  but  in  the  case  of  such  action, 
as  in  that  of  an  action  on  the  contract  to  pay  rent,  the  reason 
that  the  lessee  can  not  defend  by  showinir  that  there  is  an  out- 
standing paramount  title  is  not,  it  is  conceived,  because  he  is 
"estopped"  to  do  so,  but  the  reason  is  rather  that  the  law  does 
not  recognize  such  a  defense  to  an  action  by  the  lessor  to  recover 
what,  by  the  terms  of  the  lease,  belong  to  him.  The  exclusion 
of  this  defense  in  an  action  for  rent  is,  it  may  be  remarked,  quite 
analogous  to  the  exclusion  of  a  like  defense  in  an  action  for  the 
purchase  money  of  property  conveyed  in  fee  simple,  but  such  a 
defense  in  the  latter  case  is,  ordinarily  at  least,  not  referred  to  as 
a  case  of  estoppel. 

An  estoppel  in  pais  is  necessarily  based  on  some  act  on  the  part 
of  the  person  estopped  (or  of  one  in  privity  with  him),  and  the 
only  acts  on  the  part  of  the  tenant  on  which  the  estoppel  could 
possibly  be  based,  for  the  purposes  of  an  action  for  rent,  are  the 
execution  or  acceptance  of  the  lease,  his  acceptance  of  an  assign- 
ment thereof,  or  his  entry  into  possession.  To  say  that  the  lessee 
(or  his  assignee)  is  estopped  by  his  execution  or  acceptance  of 
the  lease  (or  by  his  acceptance  of  the  assignment  thereof)  is  an 
involved,  and  indeed  incorrect,  mode  of  stating  that,  as  a  party 
thereto,  he  is  bound  by  the  contract  for  the  payment  of  rent,  or 
by  his  consent  to  the  reservation  of  rent.  On  the  other  hand,  to 
say  that  he  is  estopped  in  this  regard  by  his  acquisition  of  posses- 
sion is,  it  is  submitted,  incorrect  for  the  reason  that  he  has  no 
right  to  make  such  a  defense  even  though  he  does  not  go  into 
po.ssession.228  If  it  be  said  that  he  is  estopped  by  his  acquisi- 
tion, not  of  the  actual  possession,  but  of  the  right  of  possession, 
this  is  equivalent  merely  to  a  statement  that  he  is  estopped  by 

Civ.  App.  299,  54  S.  W.  246.  that  a  without  using  the  word  "estoppel," 

person    competent   to   contract   may  it  is  said  the  defendant  cannot  raise 

bind  himself  to  pay  rent  for  the  use  the  issue  of   title    in   an  action   for 

of  property  to  which  the  les.-^or  has  rent,  no  eviction  being  claimed, 
no   title   or   right.     And    in    Hill    v.        227  p^e  post.  §  171,  at  notes  122-125. 
Williams,  41  S.  C.  134,  19  S.  E.  290,       228  See  post,  at  notes  231-236  b. 
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reason  of  his  having  become  a  party  to  the  lease,  which  means 
that  he  is  bound  by  the  provisions  thereof  with  reference  to  the 
terms  of  the  letting,  including  that  as  to  the  payment  of  rent. 
The  inability  of  the  lessee  or  his  assignee  to  assert  the  lessor's 
lack  of  title  is,  it  is  conceived,  entirely  independent  of  the  doc- 
trine of  estoppel,  and  is  the  result  merely  of  the  fact  that  the 
stipulation  for  the  payment  of  rent  is  absolute  in  terms  and  con- 
tains no  exception  in  his  favor  in  case  the  lessor's  title  is  defec- 
tive. If  it  did  contain  such  an  exception,  he  would,  it  can  hardly 
be  doubted,  have  a  right  to  assert  this  in  defense  to  rent,-^''  a 
consideration  which  tends  strongly  to  support  the  viev\^  that  his 
preclusicji  otherwise  to  assex't  it  is  the  result  of  the  stipulation 
into  which  he  has  entered  and  not  of  the  doctrine  of  estoppel. 
Another  consideration  of  the  same  character  is  that  the  lessee 
can  show  that  his  acceptance  of  the  lease  and  assent  to  the  stipu- 
lation for  rent  were  procured  by  representations  as  to  the  les- 
sor's title,  and  that  these  representations  were  untrue. ^^o 

The  exclusion  of  this  defense  in  an  action  of  ejectment  is  evi- 
dently based  on  the  fact  that  the  lessee  has  acquired  possession 
from  the  lessor.  In  the  action  for  the  rent  the  lessee's  acquisi- 
tion of  actual  possession  seems  properly  to  have  no  bearing  on 
the  admissibility  of  the  defense.  As  has  been  remarked  judici- 
ally,"^^  "there  would  not  be  much  appearance  of  justice  in  holding 
that  where  one  has  taken  a  written  lease  of  premises  and  agreed 
to  pay  the  rent,  but  has  not  thought  proper  to  avail  himself  of 
the  right  he  had  thus  contracted  for  by  going  into  possession, 
when  he  might  have  done  so  without  hinderance  from  any  one,  he 
can  defend  against  his  engagement  by  showing  that  there  was  a 
defect  in  the  lessor's  title,"  and  there  are  decisions  apparently  in 
accord  with  this  statement,^^^  though  there  are  other  decisions^ss 

229  In  Wood  v.  Chambers,  3  Rich.  232  Jackson  v.  Whedon,  1  E.  D. 
Law  (S.  C.)  150,  it  was  held  that  the  Smith  (N.  Y.)  141;  Bigler  v.  Pur- 
defendant  could  show  that  the  lessor  man,  58  Barb.  (N.  Y.)  545;  Howard 
agreed  not  to  claim  rent  if  his  title  v.  Murphy,  23  Pa.  173.  In  Outtoun 
turned  out  to  be  defective,  and  that  v.  Dulin,  72  Md.  536,  20  Atl.  134,  it 
it  did  so  turn  out.  And  see  ante,  at  was  held  that  it  was  no  defense  to 
notes    215-217.  an  action  for  rent  that  the  lessor  did 

230  See  Finch  v.  Causey,  107  Va.  not  have  title  to  part  of  the  prem- 
124,  57  S.  E.  562.  ises  described  in  the  lease  and  that 

231  Per  Denio,  C.  J.,  in  Vernam  v.  the  lessee  did  not  enter  thereon. 
Smith,  15  N.  Y.  327.  233  Andriot  v,  Lawrence,  33  Barb. 
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as  well  as  occasional  dicta-^*  apparently  opposed  thereto.  Occa- 
sionally it  is  said  that  the  lessee,  "havinj?  taken  p(»s.sc.s.sion  under 
the  lease,"  cannot  defend  against  the  claim  for  rent  on  account 
of  defects  in  the  lessor's  title  without,  however,  any  direct  state- 
ment that  if  he  did  not  choose  to  take  possession  he  could  make 
such  defense. -^'^  This  statement  may  perhnps  have  reference  to 
the  decisions,  hereafter  referred  to,-^*'  that  the  lessee  may  refuse 
to  pay  rent  if  prevented  from  obtainins:  possession  by  one  hav- 
ing paramount  title.    If  the  view  is  adopted  tliat  the  lessee's  pre- 

(N.  Y.)  142;  District  of  Columbia  v.  JTay  v.  Trye,  Freem.  447,  merely 
Johnson,  12  D.  C.  (1  Mackey)  51.  contains  a  dictum  that  If  a  lease  Is 
And  Hawkins  v.  Collier,  101  Ga.  145,  void,  no  action  lies  on  a  covenant 
28  S.  E.  632,  is  perhaps  to  the  same  therein;  and  Jevens  v.  Harrldge,  1 
effect.  Wnis.  Saund.  6,  2  Keb.  102    (s.  c.  1 

In  Wright  v.  Graves,  80  Ala.  416,    Sid.  308),  is  a  decision  to  the  same 
it   Is  decided   that  a  sublessee  who   effect    (ante,   §   54,  note   66).     Port- 
has  not  entered  into  possession  may    more  v.  Bunn,  1  Barn.  &  C.  694,  3 
show,   as  against  an   action  on  his   Dowl.  &  R.  145,  also  cited  In  support 
covenant  by  the  sublessor,  that  the  of  the  statement,  is  stated  elsewhere 
latter  was  merely  a  tenant  at  will,    (post,  §  160,  note  505).  Of  the  Amer- 
and  consequently  without  power  to    ican  cases  referred  to  by  Mr.  Taylor, 
make  the   lease,  quoting  the   state-    Field   v.    Herrlck,   14   111.   App.    (14 
ment  In  Taylor,  Landl.  &  Ten.  §  384,    Bradw.)  181,  was  a  case  in  which  the 
that  "rent  being  an  equivalent  for  an    owner    of   the    paramount    title    ex- 
interest  enjoyed,  a  covenant  for  its   eluded    the   lessee    from    possession, 
payment  cannot  be   enforced    if  no   Milliken  v.  Thorndike,  103  Mass.  382, 
estate   passed   under  the   lease   and    involved     merely    the    question    of 
the    tenant    has    not    occupied    the    fraud  on  the  part  of  the  lessor  in 
premises,    since    there    is    no    legal    inducing  the  leasee  to  sign  the  lease, 
consideration   for   the   engagement."    Smith  v.   Newcastle,   48   N.    H.   70; 
Of  the   English   cases   cited   by    Mr.    Learned  v.  Ryder,  61  Barb.   (N.  Y.) 
Taylor    in    support    of    this    propo-    552,  and  Cleves  v.  Willoughby,  7  Hill 
sition,  Frontin  v.  Small,  2  Ld.  Raym.     (N.    Y.)    83,    likewise   involve  ques- 
1418,   decided   that   one  who  had   a    tions  of  an  entirely  different  nature, 
power   of  attorney  from   the   owner   and  they  furnish  no  support  for  the 
to  execute   a  lease  could  not,  after    statement  quoted, 
(erroneously)     executing    it    in    his       =3*  Smith  v.  Scott,  6  C.  B.  (N.  S.) 
own  name,  sue  on  the  covenant  to    771,  781,  per  Willes,  J.;   Trustees  of 
pay  rent  to  the  owner.     (Ante,  note    Green     Tp.     v.     Robinson,     Wright 
190.)     In  Knipe  v.  Palmer,  2  WIls.    (Ohio)   436. 

130,  the  lessee  did   take   possession       235  See    Cressler    v.    Williams,    80 
(Ante,    note    179).    Aylet    v.    Wil-   Ind.   366;    Ankeny  v.   Pierce,   1    111. 
liams,    3   Lev.   193,   involved   merely    (Breese)     262;    Oliver    v.    Gary,    42 
the  sMffif-iency  of  th^  replication  to    Kan.   623,   22   Pac.   733. 
the  plea  of  nil  hahuit  in  tenementis.       236  See  post,  §  182  a  (1). 
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elusion  to  deny  the  lessor's  title  is  to  commence  only  on  tlie  lat- 
ter's  taking  of  possession,  it  would  ^eem  that  it  should  end  im- 
mediately on  his  relinquishment  of  possession,  whether  before  or 
after  the  end  of  the  agreed  term,  and  as  regards  rent  already 
accrued  at  the  time  of  such  relinquishment  as  well  as  that  still 
to  accrue.  But  there  are,  it  seems,  no  decisions  or  even  dicta  to 
the  effect  that  the  tenant  may  deny  the  lessor's  title  upon  relin- 
quishing possession.  Such  an  assertion  cannot  well  be  regarded 
as  involved  in  the  statement,  sometimes  made  in  connection  with 
actions  other  than  for  rent,  that  the  estoppel  terminates  with  the 
relinquishment  of  possession.^ssa  That  the  exclusion  of  this  de- 
fense is  entirely  independent  of  the  question  of  possession 
would  seem  to  be  involved  in  occasional  decisions  that  lack  of 
title  in  the  lessor  of  an  incorporeal  thing,  such  as  a  fishery,  is  no 
defense  to  an  action  for  the  agreed  rent.^seb  There  can,  strictly 
speaking,  be  no  possession  of  such  a  thing. 

(4)  Action  for  use  and  occupation.  The  inability  of  the  ten- 
ant, in  an  action  for  use  and  occupation,  to  question  the  land- 
lord's title  was,  as  we  have  before  seen,  asserted  quite  early  in 
the  history  of  this  action,237  and  this  view  has  been  adhered  to 
in  the  later  cases,  in  some  as  an  application  of  a  general  doctrine 
precluding  the  denial  by  the  tenant  of  his  landlord's  title,^"^  and 
in  others  as  a  rule  applicable  to  this  particular  action.239 

So  far  as  concerns  the  action  of  indebitatus  assumpsit  based  on 
the  statute  of  11  Geo.  2,  c.  19,  §  14,  the  defendant's  inability  to 
question  the  landlord's  title  seems  to  be  a  result  of  the  language 

236a  Zimmerman   v.   Marchland,   23  23s  Fordyce  v.  Young,  39  Ark.  135; 

Ind.  474;    Smith  v.  Mundy,  18  Ala.  Moore  v.  Beasley,  3  Ohio,  294. 

182,    52    Am.    Dec.    221;    Willson    v.  230  Reynolds  v.  Lewis,  59  Cal.  20; 

Cleaveland,  30  Cal.  192.  Codman    v.    Jenkins,    14    Mass.    93; 

23cb  Inhabitants  of  Watertown  v.  Cobb  v.  Arnold,  49  Mass.  (8  Mete.) 
White,  13  Mass.  477;  Inhabitants  of  398;  Gray  v.  Johnson,  14  N.  H.  414; 
Eastham  v.  Anderson,  119  Mass.  526.  Vernam  v.  Smith,  15  N.  Y.  327; 
The  case  of  Portmore  v.  Bunn,  1  Steen  v.  Wadsworth,  17  Vt.  297. 
Barn.  &  C.  694,  3  Dowl.  &  R.  145,  is  The  expressions  "estop,"  or  "estopp- 
not,  it  is  conceived,  to  be  regarded  as  el,"  are  not  njed  in  any  of  these  de- 
involving  a  contrary  view.  (See  cisions.  In  City  of  New  London  v. 
post,  §  160,  note  505).  The  opinions  Emerson,  2  Root  (Conn.)  372,  it  is 
in  the  case  are,  however,  obscure.  decided  that  lack  of  title  in  the  land- 

237  See  ante,  §  78  a,  note  203.  lord  is  a  defense  to  such  an  action. 
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of  the  statute  it.solf,^"'  and  when  the  validity  of  the  action  of  debt 
for  use  and  occupation  became  fully  rei.M)^iii/.cil,-'i  it  was  held 
that  this  action,  being  similar  in  character  to  the  action  of  as- 
sumpsit, was  subject  to  the  same  rule  in  this  regard.^'iz  Apart 
from  any  statute,  however,  the  very  nature  of  an  action  for  use 
and  occupation  would  seem  to  exclu<le  a  defense  of  lack  of  title 
in  the  plaintiti',  it  being  based  on  a  promise,  expressed  or  implied 
in  fact,  to  pay  to  the  latter  the  value  of  the  use  and  occupation 
of  the  premises,  possession  of  which  was  given  him  by  the  plain- 
tiff. If  he  actually  obtains  that  for  which  he  promised  to  pay, 
the  fact  that  the  plaintiti'  had  no  right  to  give  it  to  him  is  no 
reason  for  the  repudiation  of  his  contract.^'is  This  is  presumably 
the  ground  on  which  such  a  defense  was  excluded,  before  the 
statute,  in  an  action  of  special  assumpsit  for  use  and  occupa- 
tion.2^* 

(5)  Action  arising  from  distress.  In  replevin  for  goods  dis- 
trained, as  before  stated,  the  language  of  the  statute  of  11  Geo. 
2,  c.  19,  §  22,  was  held  to  preclude  the  plea  of  nil  hahuit  in  tene- 
mentis  to  the  avowtry .245  In  this  country  there  are  several  decis- 
ions to  the  effect  that,  in  proceedings  based  on  a  distress,  the  per- 
son in  possession  as  tenant  cannot  question  the  landlord's  title, 
this  view  being  stated  as  an  application  of  the  general  rule  that 
the  tenant  is  precluded  from  disputing  his  landlord's  title.^*^ 
These  decisions,  however,  all  involved,  it  seems,  cases  in  which 

240  See  ante,  §  78  a.  In  Dolby  v.  2*2  Curtis  v.  Spitty,  1  Bing.  N.  C. 
lies,  11  Adol.  &  E.  335,  Denman,  C.    15. 

J.,  said  that  he  was  of  opinion  that  243  "The  action  of  assumpsit  for 
the  term  "landlord"  in  the  statute  use  and  occupation  depends  not  on 
"monnt  the  person  whom  the  defend-  the  validity  of  the  plaintiff's  title, 
ant  has  treated  as  the  landlord,"  and  but  on  the  contract  between  the  par- 
in  reply  to  the  assprtion  of  counsel  ties,  which  may  be  either  expressed 
that  the  term  "landlord"  must  mean  or  implied."  Hubbard,  J.,  in  Cobb 
the  person  having  the  legal  estate,  v.  Arnold,  49  I\Iass.  (8  Mete.)  398. 
Coleridge,  J.,  said  that  "that  cannot  244  Richard  v.  Holditch.  referred 
be  the  only  meaning;  otherwise  no  to  in  Lewis  v.  Willis,  1  Wils.  314. 
one  who  has  not  the  legal  estate  See  ante,  note  205. 
could  bring  an  action  for  use  and  245  Syllivan  v.  Stradling,  2  Wils. 
occupation."     The  decision  was  ren-    208. 

dered  in  favor  of  the  defendant  246  Giles  v.  Ebsworth,  10  Md.  333; 
without  any  further  expression  of  Ward  v.  City  of  Philadelphia,  18 
opinion.  Wkly.  Notes  Cas.  (Pa.)  561;  Alwood 

241  See  post,  §  317.  t.  Mansfield,  33  111.  452. 
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the  lessor  was  holding  the  premises  under  claim  of  right,  and 
adversely  to  the  true  owner,  and  consequently  he  had  an  estate 
in  fee  simple  by  wrong.^^^  j^  such  a  case,  apart  from  any  stat- 
ute or  any  general  rule  of  estoppel  or  preclusion,  on  the  making 
of  a  lease  by  the  disseisor,  a  reversion  would  exist  in  him  suffi- 
cient to  support  the  right  of  distress. ^'^^ 

If  the  land  is,  at  the  time  of  the  lease,  in  the  adverse  possession 
of  another  than  the  lessor,  the  question  of  the  latter 's  title  would 
not  be  likely  to  arise  in  connection  with  distress  proceedings, 
since  the  lessee  would  not  have  possession  and,  furthermore,  in 
most  jurisdictions,  would  not  be  liable  for  any  rent.^'*'' 

Apart  from  cases  governed  by  the  English  statute  above  re- 
ferred to  or  by  some  state  statute  bearing  on  the  subject,  those 
in  which  the  lessor  can  be  regarded  as  having  a  fee  simple  by 
wrong,  and  perhaps  those  in  v/hich,  the  lease  being  by  indenture, 
an  estoppel  "by  deed"  may  be  asserted,  it  is  difficult  to  see  why 
one  who  enters  under  a  conveyance  from  another,  even  though 
it  be  in  terms  a  lease,  should  be  precluded  from  asserting  that  the 
grantor  has  no  estate  and  that  he  has  consequently  no  right  of 
distress.  It  appears  to  be  agreed  that  an  asserted  tenant  may 
show  that  there  is  no  right  of  distress  in  one  claiming  as  land- 
lord for  the  reason  that  the  latter  has  no  greater  estate  than  that 
conveyed  by  him,  that  is,  that  there  was  an  assignment  and  not 
a  lease  by  him,25o  ^nd  so  it  seems  that  the  asserted  tenant  should 
be  allowed,  except  in  the  cases  above  mentioned,  to  show  that 
there  is  no  right  of  distress  for  the  reason  that  the  person  claim- 
ing as  landlord  has  no  estate  whatever.  It  has,  however,  been 
decided  in  two  recent  English  cases  that  if  one  in  possession  of 
land  attorned  to  a  person  having  no  title  to  the  land,  the  latter  had 
a  reversion  "by  estoppel"  which  would  support  a  distress.  Since 
an  attornment  is,  in  legal  effect,  no  more  than  the  acceptance  of 
a  lease,  these  cases  would  seem  opposed  to  the  suggestions  above 
made.    They  are  hereafter  discussed  at  some  length. ^^i 

(6)  Miscellaneous  classes  of  actions.  The  asserted  general 
rule  that  the  tenant  is  estopped  or  precluded  to  deny  the  land- 
lord's title  has  been  applied  in  some  classes  of  actions  other  than 

247  See  ante,  78  a.  250  gee  post,  §  151,  at  note  33. 

248  See  post,  §  151.  251  See  post,  §   78  k   (3). 

249  See  post,  §  182  a  (2)    (3). 
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those  ahove  montioned.  It  has  been  applied  in  an  action  of 
trover  ajtrainst  the  tenant  by  the  landlord  for  wood'^^-  or  inaiiure^o^ 
wrongfully  carried  away  from  the  ]»rejnises  by  the  tenant.  In 
such  case  the  tenant  having  obtained  possession  of  the  wood  or 
manure,  as  of  the  land  itself,  by  an  implied  admission  that  it  be- 
longs to  the  landloi'd,  cannot  convert  it  and  then  repudiate  lia- 
bility on  the  ground  that  the  lessor  has  no  title  thereto.  This 
is  merely  an  application  of  the  doctrine  of  estoppel  in  pain,  simi- 
lar to  that  involved  in  connection  with  an  action  of  ejectment. 
And  the  same  doctrine  is  properly  applicable  in  favor  of  a  land- 
lord seeking  an  injunction  against  waste.^^-i  Having  procured 
possession  of  the  land  by  admitting  it  to  belong  to  the  lessor,  the 
tenant  cannot  contend  that  the  lessor  is  not  the  owner  for  the 
purpose  of  restraining  its  improper  use  by  the  tenant.  And, 
likewise,  a  decision  that  if  the  lessor,  at  the  end  of  the  term 
created  by  the  lease,  ousted  the  lessee,  the  latter  could  not,  in 
order  to  support  an  action  of  trespass  on  account  of  the  ouster, 
show  that  the  lessor  had  no  title, ^•'•s  evidently  involved  an  applica- 
tion of  the  same  principle  of  estoppel,  based  upon  the  acquisi- 
tion of  possession  by  means  of  an  admission  of  the  lessor's  title. 
There  are  some  classes  of  actions  in  which  the  asserted  doctrine 
of  the  estoppel  of  a  tenant  to  deny  his  landlord's  title  has  been 
applied,  where  the  propriety  of  its  application  would  seem  to  be 
somewhat  open  to  question.  It  has,  for  instance,  been  decided 
that  a  tenant  cannot  question  the  landlord's  title  by  a  proceed- 
ing to  set  aside  a  conveyance  without  first  relinquishing  posscs- 
sion.256  So  it  has  been  decided  that,  without  first  relinquishing 
possession,  the  tenant  cannot  bring  a  proceeding  for  partition 
against  the  landlord,^^?  or  a  proceeding  for  the  specific  per- 
formance of  a  contract  of  sale  made  by  the  lessor  before  the 

252  Brooks  V.  Rogers,  101  Ala.  Ill,  55  N.  E.  373;  Van  Cleave  v.  Wilson. 
13  So.  386.  So  in  the  case  of  an  7.3  Ala.  387;  H.Trvin  v.  Blackman, 
action  for  removal  of  a  house.     Ren-    112  La.  24,  36  So.  213. 

aids  V.  Offitt,  15  U.  C.  Q.  B.  221.  2r,7  Barlow   v.   Dahm,   97   Ala.   414. 

253  piumer  V.  Plumer,  30  N.  H.  558.    12    So.    293,    38    Am.    St.    Rep.    192; 

254  Parker  v.  Raymond,  14  Mo.  535.    pieming  v.  Mills.  182  111.  464.  55  N. 
255Delaney  v.  Fox,  2  C.  B.  (N.  S.)    e.  373;   Honning  v.  Warner,  109  N. 

768.  C.  406,  14  S.  E.  317  (semble). 

250  Fleming  v.  Mills,   182   111.   464, 
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lease,25s  to  redeem  from  a  tax  sale,^^^  or  to  enforce  a  trust.^^o 
In  any  of  such  classes  of  actions,  apparently,  the  right  of  the 
landlord  as  regards  the  rent  for  the  residue  of  the  term  could  be 
secured  by  an  appropriate  provision  in  the  decree,  and,  this  being 
done,  he  could  suffer  no  injury  from  the  fact  that  the  proceeding 
is  instituted  before  instead  of  after  the  expiration  of  the  tenancy. 
In  all  these  cases  the  question  arises,  if  the  tenant  is  estopped 
to  deny  his  landlord's  title,  on  what  act  of  the  tenant  is  the  es- 
toppel based.  It  cannot  well  be  based  on  his  acquisition  of 
possession,  since  the  fact  that  he  is  in  possession  does  not  in  any 
way  prejudice  the  landlord's  defense  to  the  suit,  it  being  indeed 
immaterial,  for  the  purpose  of  a  suit  not  necessarily  involving  the 
immediate  possession,  who  happen  to  be  in  possession  of  the  prem- 
ises at  the  time  of  its  commencement.  And  the  fact  that  he  has 
accepted  or  executed  the  lease,  however  this  may  operate  to  pre- 
clude him  from  denying  the  lessor's  title  in  defense  to  an  action 
by  the  landlord,  as  landlord,  should  not,  it  seems,  preclude  him 
from  asserting,  by  a  proceeding  of  an  equitable  character,  a  right 
to  an  estate  in  the  land  to  vest  in  possession  after  the  expiration 
of  the  tenancy. 

There  is  at  least  one  decision  to  the  effect  that  the  tenant  can- 
not question  the  landlord's  title  by  means  of  a  suit  against  the 
latter  to  quiet  title.^si  So  far  as  possession  is,  in  the  particu- 
lar jurisdiction,  regarded  as  a  prerequisite  to  the  maintenance 
of  such  a  suit,  and  it  is  further  considered  that  possession  ac- 
quired by  unfair  means  merely  for  the  purpose  of  filing  the  bill 
is  insufficient  for  the  purpose,26ia  the  tenant's  right  to  maintain 

258  Davis  V.  Williams,  130  Ala.  530,  In  Wadge  v.  Kittleson,  12  N.  D.  452, 
30  So.  488,  54  L.  R.  A.  749,  89  Am.  97  N.  W.  856,  it  was  decided  that  the 
St.  Rep.  55.  And  see  McWhorter  v.  lessee  was  estopped  to  claim  the 
Stein  (Ala.)  39  So.  617.  ownership  of  land  in  a  suit  by  him 
250  Stout  V.  Merrill,  35  Iowa,  47.  against  the  lessor  to  quiet  title,  but 
In  Whitaker  v.  Whitaker  (Tenn.)  the  estoppel  was  based  on  various 
62  S.  W.  664,  it  is  said  that  a  bill  of  transactions  between  the  parties 
interpleader  will  not  lie  in  favor  of  other  than  the  lease,  and  it  is  not 
a  tenant  against  his  landlord,  since  suggested  that  he  was  estopped  be- 
lt involves  a  dispute  of  his  landlord's  cause  he  was  lessee, 
title.  2Gia  2    Pomeroy,    Equitable    Reme- 

260  Courvoirsier  v.  Bouvier,  3  Neb.  dis,   §   737.     It  has  been  stated  that 
55.  the  lessee  cannot  use  the  possession 

261  Ryerson  v.  Eldred,  18  Mich.  12.  acquired  under  the  lease  as  a  basis 

L.  and  Ten.  29. 
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siR'h  ta  suit  would  ol)viously  be  consitlorably  restricted.  But,  apart 
from  such  requirement  of  a  fair  and  rightful  possession,  there 
seems  no  particular  reason  for  denying  to  a  tenant  the  privilege 
of  having  the  title  to  the  premises  settled  during  the  tenancy. 

As  regards  actions  by  the  lessor  for  breach  of  a  covenant, 
other  than  that  for  rent,  the  tenant's  inability  to  assert  in  de- 
fense the  lessor's  lack  of  title  arises  from  the  same  consider- 
ation as  applies  in  the  case  of  an  action  for  rent,  that  he  should 
perform  his  contract  even  though  the  lessor's  title  is  imperfect, 
and,  it  is  conceived,  the  doctrine  of  estoppel  has  no  application.^oi'' 

In  a  suit  by  the  tenant  against  the  landlord  for  breach  of  a 
covenant  for  title,  the  former  can,  it  is  evident,  deny  the  lessor's 
title,  the  suit  being  indeed  based  on  such  denial.  A  suit  by 
him  to  rescind  the  lease  for  misrepresentations  as  to  title  can 
likewise,  it  is  evident,  succeed  only  upon  proof  of  lack  of  title. 

(7)  Action  by  or  against  stranger.  There  is  no  rule  which 
precludes  the  tenant,  in  a  controversy  between  the  landlord  and 
a  third  person,  in  w^hich  the  tenant  has  no  interest,  from  giving 
evidence  adverse  to  the  landlord's  title.^^z  And  so,  as  against 
a  stranger,  a  tenant  may  assert  title  in  himself.-*'^ 

d.  Evidence  as  to  title.  The  fact  that  the  lessor's  lack  of 
title  appears  on  the  face  of  the  instrument  of  lease  has  been  held 
not  to  affect  the  general  rule  or  rules  precluding  the  tenant  from 
showing  such  lack  of  title  in  defense  to  an  action  for  rent^^^  or 
for  possession. 2<55  And  the  same  view  has  been  apj^lied  in  pro- 
ceedings arising  from  a  distress.^^G  That  the  language  of  the 
lease  thus  shows  knowledge  on  the  part  of  both  lessor  and  lessee 
of  the  defective  state  of  the  former's  title  is  evidently  no  reason 
for  excusing  the  lessee  from  his  obligation  to  relinquish  posses- 

for  a  proceeding  against  the  lessor  202  Bartley  v.  McKinney,  28  Grat. 

to  quiet  title.     Engle  v.  Tennis  Coal  (Va.)  750;   South  v.  Deaton,  24  Ky. 

Co.,  30  Ky.  Law  Rep.  12C9,  101  S.  W.  Law  Rep.  19G.  G8  S.  W.  137. 

S09.  ^"'^  Cole  V.  Maxfield,   13  Minn,   235 

261b  In    GriflRng  Bros.   Co.   v.  Win-  (Gil.    220);    Thomas    v.    Young,    79 

field,  53  Fla.  589,  43  So.  687,  the  de-  Conn.  493,  65  Atl.  955. 

fcndant's    inability     to     assert    the  2"*  Duke  v.   Ashby,  7  Hurl.   &  N. 

plaintiff's  lack  of  title  in  an  action  600.     See  Bohn  v.   Hatch,  39  N.   Y. 

for  breach  of  a  covenant  to  care  for  St.  Rep.  404,  15  N.  Y.  Supp.  550. 

trees  on  the  premises  was  in  terms  2C5  Tilyou  v.  Reynolds,   108   N.    Y. 

based  on  the  general  rule  of  preclu-  558,  15  N.  E.  534. 

sion  of  the  tenant  to  deny  the  land-  zee  See   post,  notes  399,   400. 
lord's  title. 
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ision  at  the  end  of  the  term  to  the  lessor  from  whom  he  obtained 
it,  and  to  pay  rent  in  accordance  with  the  obligation  assumed 
by  him.  And  so  far  as  in  any  other  class  of  action  there  may 
be  room  for  the  application  of  the  principle  of  estoppel  in  pais, 
that  the  defect  of  title  appears  on  the  face  of  the  instrument 
would  seem  clearly  immaterial.  That  the  lessee  actually  knows, 
at  the  time  of  the  lease,  of  the  weakness  of  the  lessor's  title, 
would  seem  to  constitute  a  reason  for  enforcing  with  even  addi- 
tional strictness,  as  against  him  or  those  claiming  under  him,  any 
obligations  assumed  by  him  under  the  lease,  or  imposed  on  him,  in 
connection  therewith,  by  operation  of  law. 

The  applicability  of  the  rule  of  preclusion  is  not  affected  by  the 
fact  that  the  defective  character  of  his  title  appears  from  the 
lessor's  evidence-^^  or  from  his  admissions.^^s 

It  is  obvious  that  the  fact  that  the  defendant,  in  any  of  the 
various  actions  named,  is  precluded,  when  he  stands  in  the  posi- 
tion of  tenant  to  the  plaintiff,  from  questioning  the  lessor's  title, 
has  the  necessary  result  of  dispensing  with  any  proof  of  title  in 
the  lessor  in  order  to  support  the  action.269 

It  is  obviouG  4liai-the-4a,et-4h^t-th^-de£«ndant)  in  any  of-th^ 
deny  the  lessor's  title  applies  to  the  same  extent  in  equity  as  at 
law.2'^<^  And  the  tenant  cannot  avoid  the  effect  of  the  estoppel 
by  bringing  a  proceeding  in  equity  to  restrain  the  action  by  the 
landlord.271  Were  the  rule  otherwise,  so  that  the  tenant,  by 
going  into  equity,  could,  on  the  ground  that  another  had  a  para- 
mount title,  restrain  the  landlord  from  maintaining  an  action 
against  him  at  law,  it  is  evident  that  the  rule  or  rules  in  question 

267  Gray  v.  Johnson,  14  N.  H.  414;  lett  v.  Robinson,  52  Neb.  715,  72  N. 
Dolby  V.  lies,  11  Add.  &  B.  335;  W.  1053;  Thompson  v.  Graham,  9 
Cooper  V.  Blandy,  1  Bing.  N.  C.  45.  Phila.  (Pa.)  53;  Congregational  Soc. 

268  Francis  v.  Harvey,  4  Mees.  &  v.  Walker,  18  Vt.  rtOO;  Browne  v. 
^    33;^  Haseltine,  9  S.  D.  524,  70  N.  W.  648; 

•it   is   immaterial   that    the   lessor  Stover  v.   Davis,  57    W.  Va.  196,  40 

said,   when   making  the    lease,    that  ^    E.    1023. 

the  property  belonged  to  some  per-  ^to  Peyton    v.    Stith,    30    U.    S.    (5 

son    unknown.     Baldwin    v.    Foster,  Pet.)    485;    Daivs    v.    Williams,    130 

21  U    C    Q    B    15''  ^'^-    ^^^'    ^^    So.    488,    54    L.   R.    A. 

26.;Mattox    V.    Helm,    13    Ky.     (5  ^49,    89    Am.    St.   Rep.   55;    Betts   v. 

Litt.)   185,  15  Am.  Dec.  64;  Cressler  Wurth,  32  N.  J.  Eq.   (5  Stew.)   82. 

V.  Williams,  SO  Ind.  366;  Kiernan  v.  271  Jordan  v.  Katz,  89  Va.  628,  16 

Terry,  26  Or.  494,  38  Pac.  671;  Bart-  S.  E.  866;  Homan  v.  Moore,  4  Price, 
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would  be  practically  nuj^'atory.  In  North  Carolina,  however,  it 
appears  to  be  assumed  that  in  equity  the  tenant  may  assert 
ri<:lits  in  himself  to  the  premises  which,  apart  from  statute,  he 
coukl  not  assert  at  law.^^a 

f.  Existence  of  relation  of  tenancy.  There  are  occasional 
and  somewhat  obscure  intimations  that  the  preclusion  of  the 
tenant  to  deny  the  landlord's  title  exists  only  when  the  "conven- 
tional relation"  of  landlord  and  tenant  exists,^''  meaning  by 
this,  apparently,  such  a  relation  resulting  from  agreement.  As 
the  creation  of  the  relation  of  landlord  and  tenant  otherwise  than 
as  a  result  of  agreement  is  approximately  impossible,^^*  it  seems 
unnecessary  to  consider  the  matter  from  this  point  of  view. 

The  rule  which  precludes  the  tenant  from  retaining  possession 
by  showing  defects  in  the  lessor's  title,  or  a  rule  analogous  there- 
to, has  been  applied  as  against  one  who,  having  a  contract  for 
the  purchase  of  land,  entered  into  possession  by  his  vendor's  per- 
mission.^^s     AVhether  he  is  properly  a  tenant  of  the  vendor  is, 

5      (injunction     against     distress);  of  estoppel,   and  coukl,  by  taking  a 

Bohn  V.  Hatch,  39  N.  Y.  St.  Rep.  404,  lease  from  another,  give  such  other 

15  N.  Y.  Supp.  550.  adverse    possession    as    against    his 

2T2  See  post,  §  78  i    (2),  at  notes  grantee.     The     question     really     In- 

350-352.  volved  in  this  case  was  not  whether 

273  See  Jackson  v.  Harsen,  7  Cow.  the  maker  of  the  trust  deed,  assum- 

(N.  Y.)  323,  17  Am.  Dec.  517;  Sands  ing  that  he  was  a  tenant,  was  pre- 

V.    Hughes,    53    N.    Y.    287.     These  eluded  from   denying  the  landlord's 

cases  actually  involved  the  question  title,  but  whether  he  could,  by   at- 

of  adverse  possession,  and  it  is  not  torning  to   another,  give   the   latte»" 

entirely  clear  that  the  opinions   in-  adverse  possession.     The  question  of 

tended  any  reference  to  the  doctrine  "estoppel"  seems  to  have  no  bearing 

here    under    discussion,    though    the  upon  this  point, 

latter   case   is   cited   as   bearint;   on  274  see  ante,  §  17. 

that   question    in    Hoffman    v.    Hoft-  275  Bigelow,    Estoppel     (5th     Ed.) 

man,  44  N.  Y.  St.  Rep.  660,  18  N.  Y.  547;    Heermans  v.  Schmalte,  7  Fed. 

Supp.  387.  566;    Hill  v.  Winn.   60  Ga.  337;   Og- 

In   Vance's   Heirs    v.    Johnson,    29  den    v.    Walker's   Heirs,    36    Ky.    (6 

Tenn.  (10  Humph.)  214,  that  the  rule  Dana)    420;    Kirk  v.  Taylor,  47  Ky. 

of  estoppel  applies  only  to  the  "con-  (8  B.  Mon.)   262;   Jackson  v.  Hotch- 

ventional"   relation  of  landlord  and  kiss,  6  Cow.    (N.  Y.)    401;    Pyles  v. 

tenant  is  asserted,  and  it  is  there  de-  Reeve,    4    Rich.    Law    (S.    C.)    555; 

elded  that,  conceding  that  one  mak-  Dowd  v.  Gilchrist,  46  N.  C.  (1  Jones 

ing  a  deed  of  trust  to  secure  debts  Law)  353;  Wolf  v.  Holton,  104  Mich, 

was  a  tenant  of  the  grantee  therein,  107,   62   N.   W.   174;    Baumgarten   v. 

60  long  as  the  grantor  retained  pos-  Smith,    37    Tex.    439.     The    applica- 

session,  he  was  not  within  the  rule  bility  of  the  rule  may,  it  has  beeu 
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as  has  been  before  shown,^'^®  a  question  on  which  the  authorities 
are  not  in  accord. 

A  similar  rule  applies  when  one  enters  into  land,  not  as  ten- 
ant, but  under  a  license  merely  from  the  person  previously  in 
possession,  as,  for  instance,  in  the  capacity  of  a  lodger  or  servant, 
and  he  cannot  refuse  to  relinquish  possession  to  his  licensor  on 
the  ground  that  the  latter  has  no  title  to  the  land,^'^'^  nor  can  he, 
it  has  been  held,  defend  an  action  for  injury  to  the  land  on  that 
ground.2"8  Likewise,  there  are  cases  to  the  effect  that  where  a  hus- 
band, or  one  claiming  under  him,  obtained  possession  of  property 
of  which  the  wife  was  seised  in  fee,  by  reason  of  his  legal  life 
estate  in  his  wife's  freehold  property,  he  was,  by  a  rule  analogous 
to  that  which  operates  between  landlord  and  tenant,  precluded 
from  questioning  the  title  of  the  wife.^'^^     And  it  has  been  held 


decided,  be  altered  by  fraud  on  the 
part  of  the  vendor.  Hammers  v. 
Hanrick,  69  Tex.  412,  7  S.  W.  345. 

In  James  v.  Patterson,  31  Tenn. 
(1  Swan)  312,  55  Am.  Dec.  737;  Gud- 
ger  V.  Barnes,  51  Tenn.  (4  Heisk.) 
570;  Baker  v.  Hale,  65  Tenn.  (6 
Baxt.)  46,  it  is  said  that  the  pur- 
chaser in  possession  is  not  estopped 
to  question  the  vendor's  title.  The 
question  actually  involved  in  these 
cases  was,  however,  a  different  one, 
that  of  adverse  possession. 

276  See  ante,  §  43  a. 

277  Doe  d.  Johnson  v.  Baytup,  3 
Adol.  &  E.  188;  Bigelow,  Estoppel 
(5th   Ed.)    542. 

So  a  pastor  let  into  possession  of 
the  church  parsonage  as  part  of  hi^ 
compensation  could  not  refuse  to  re- 
deliver possession  on  account  of  lack 
of  title  in  the  church.  "West  Kush- 
koning  Congregation  v.  Ottesen,  80 
Wis.    62. 

Hoffman  v.  Hoffman,  44  N.  Y.  St. 
Rep.  660,  18  N.  Y.  Supp.  387,  is  to 
the  effect  that  one  entering  land 
under  an  agreement  to  work  it  on 
shares  is  not  estopped  to  assert  his 
own  title  in  an  action  for  possession 


by  the  owner .  This  decision  is 
based  on  the  statement  in  Sands  v. 
Hughes,  53  N.  Y.  287,  that  the  estop- 
pel exists  only  when  the  "conven- 
tional relation  of  landlord  and  ten- 
ant exists,"  by  which  is  meant  it 
seems,  merely  that  in  order  to  ap- 
ply the  doctrine  of  estoppel  a.s  be- 
tween landlord  and  tenant,  the  re- 
lation must  have  been  the  result  of 
agreement,  which  it  almost  invar- 
iably is  (Ante,  at  note  273).  The  de- 
cision in  Hoffman  v.  Hoffman,  44 
N.  Y.  St.  Rep.  660,  18  N.  Y.  Supp. 
387,  was  that  the  cultivator  could 
show  title  in  himself  in  defense  to 
an  action  for  possession,  and  this 
result  corresponds  with  the  English 
rule  that  a  tenant  in  possession  may 
so  do.  Post,  §  78  i  (2),  at  note  341. 
The  reason  given  for  the  decision 
is  obviously  insufficient.  He  could 
not  have  defended  on  the  ground 
that  a  third  person  had  better  title. 

278  Dills  V.  Hampton,  92  N.  C.  565. 

270  Morgan  v.  Lamed,  51  Mass.  (10 
Mete.)  50;  Griffin  v.  Sheffield,  38 
Miss.  (9  George)  359,  77  Am.  Dec. 
646.  In  the  latter  case  the  decision 
is  based  on  the  theory  that  the  gran- 
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that  one  who  has  taken  and  hold  possession  under  a  devise  or 
settlement  i^'ivin.^'  liim  an  estate  for  life,  or  a  person  claiming 
under  him,  cannot  retain  possession  as  against  the  remainder- 
man.280  Such  a  ease  has  been  said  to  be  "like  that  of  a  tenant 
coming  in  under  a  landlord;  he  is  estopped  from  denying  his 
landlord's  title. "28i  What  is  practically  the  same  principle  has 
been  applied  in  connection  with  personal  chattels,  for  instance, 
as  against  a  bailee  or  personal  representative  obtaining  possession 
of  the  property  for  a  limited  period  only .282  AH  these  cases  in- 
volve the  application  of  a  general  rule,  applied  likewise  in  an 
action  by  a  landlord  to  recover  possession,  that  one  who  has 
obtained  possession  by  means  of  a  promise,  express  or  tacit,  to 
relinquish  possession  after  a  certain  time,  cannot  refuse  so  to  do 
by  asserting  that  a  person  other  than  the  one  from  whom  he 
acquired  the  possession  was  entitled  thereto. 

Apart  from  cases  of  the  character  referred  to,  one  is  evidently 
not  subject  to  any  rule  precluding  a  tenant  from  denying  his 
landlord's  title,  if  he  is  not  the  tenant  of  the  person  claiming  as 
landlord,  but  is  in  possession  in  his  own  right,  or  as  the  tenant 
of  another  person,  and  he  is  always  entitled  to  show  that  such  is 
his  possession.283 

It  has  been  decided  that  where  one  conveyed  property  to  an- 
other and  took  a  lease  from  his  grantee,  he  could  show,  in  de- 
fense to  an  action  for  rent,  that  the  conveyance  was  for  the  pur- 
pose of  security,  and  that  the  debt  had  been  paid,  the  court  say- 
ing that  the  rule  precluding  the  tenant  from  denying  his  land- 
tee  of  the  husband  holding  over  after  2.83  Wilborn  v.  Whitfield,  44  Ga.  51; 
the  husband's  death  was  a  tenant  Davis  v.  Delaware  &  H.  Canal  Co., 
at  sufferance  "of"  the  wife.  This  is,  109  N.  Y.  47,  15  N.  E.  873,  4  Am.  St. 
it  is  submitted,  erroneous.  He  was  Rep.  418;  Buell  v.  Cook,  4  Conn, 
not  a  tenant  of  the  wife  during  the  238;  Corrigan  v.  Riley,  26  N.  J.  Law 
husband's  life,  and  he  did  not  be-  (2  Dutch.)  79;  Miller  v.  McBrier,  14 
come  so  on  the  latter's  death.  See  Serg.  &  R.  (Pa.)  382;  Cambridge 
ante,  §  15  a,  to  the  effect  that  a  Lodge  No.  9  v.  Routh,  163  Ind.  1,  71 
tenant  at  sufferance  is  not  a  tenant  N.  E.  148.  So  in  an  action  for  the 
"of"  any  one.  possession    of    land,    the    defendant 

280Dalton  v.  Fitzgerald  [1807]  1  was  allowed  to  show  that  he  did  not 
Ch.  440;  Id.  [1897]  2  Ch.  8G;  Board  enter  under  the  plaintiff,  but  that 
V.  Board,  L.  R.  9  Q.  B.  48.  he  was  forcibly  placed  there  by  an- 

281  Blackburn,  J.,  in  the  last  cited  other  person,  in  removing  him  from 
case.  neighboring    land.     Foust    v.    Trice, 

282Bigelow,  Estoppel,  548-554.  53   N.  C.    (8  Jones)    290. 
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lord's  title  should  not  be  extended  so  as  to  deprive  him  of  the 
right  to  show  what  the  relation  really  was.^^^  Conceding  the  ad- 
missibility of  equitable  defenses  in  an  action  at  law,  there  seems 
no  question  as  to  the  correctness  of  the  decision. 

The  preclusion  of  the  tenant  to  deny  the  landlord's  title  exists 
in  the  case  of  a  tenancy  at  will  to  the  same  extent  as  in  the  case 
of  any  other  tenancy. ^^^ 

g.  Invalidity  of  the  lease.  The  estoppel  of  one  who  has  ob- 
tained possession  under  a  lease  from  another  to  assert  a  defect 
in  the  lessor's  title  in  defense  to  an  action  for  possession  would 
exist  though  the  purported  lease  is  defective  in  point  of  form 
or  execution.2S6  The  person  so  taking  possession  under  another  is 
the  latter 's  tenant,  even  though  merely  at  wilL^^'?  And  so  the  fact 
that  the  tenancy  is  merely  at  will  because  of  the  invalidity  of 
the  intended  lease  would  not  affect  the  estoppel  of  the  tenant 
in  connection  with  other  classes  of  actions,  for  instance,  actions 
for  waste,  or  of  trover  for  wood  cut.^^^  And,  likewise,  in  ac- 
tions arising  from  distress,  the  fact  that  the  tenancy  is,  for  the 
reason  named,  at  will  merely,  cannot  give  the  tenant  a  right  to 
deny  the  lessor's  title  which  he  would  not  have  in  the  case  of  a 
lease  for  years.^^^  As  regards  the  right  to  maintain  an  action 
for  rent  or  for  use  and  occupation,  the  question  of  the  validity  of 
the  lessor's  title  is,  as  before  stated,-^^  not  a  material  considera- 

284  Smith  V.  Smith,  81  Tex.  45,  16  merely  whether  a  lessee  under  a 
S.  W.  637.  lease  of  a  homestead  by  the  husband 

285  Towne  v.  Butterfleld,  97  Mass.  without  the  wife's  concurrence  could 
105;  Gage  v.  Campbell,  131  Mass.  set  up  adverse  possession  under  the 
566;  Hammond  V.  Blue,  132  Ala.  337,  lease  against  the  wife.  So  Millett 
31  So.  357;  Den  d.  Bufferlow  v.  New-  v.  Lagomarsino  (Cal.)  38  Pac.  308, 
son,  12  N.  C.  (1  Dev.  Law)  208,  17  where  the  same  statement  is  made. 
Am.  Dec.  565;  Kelley  v.  Kelley,  23  involved  a  question  of  adverse  pos- 
Me.     192.     And     so     it     applies     as  session   merely. 

against   one    entering   under   a   con-  ^st  See  Ezelle  v.  Parker,  41   Miss. 

tract  for  a  lease.     Rose  v.  Davis,  11  520;    Phillip's    Lessee    v.   Robertson, 

Cal.  133;   Doe  d.  Bailey  v.  Foster,  3  5  Tenn.  (4  Hayw.)  154;  Id.,  6  Tenn. 

C.  B.  215.  (5    Hayw.)    101;    Adams   v.    Martin, 

286  Trustees  of  Caledonia  County  8  Grat.  (Va.)  107;  Wood  v.  Doou- 
Grammar  School  v.  Burt,  11  Vt.  632.  thett,  44  Tex.  365. 

That    one    taking    possession    under  288  See  ante,  §  78  c  (6). 

an  invalid  lease  is  estopped  is  stated  289  See  ante,  78  c   (5). 

in  Mauldin  v.  Cox,  67  Cal.  387,  7  Pac.  290  See  ante,  §  78  c   (3). 
804,  though  there  the  question  was 
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tion,  and  the  liability  in  this  regard  of  one  entering  under  a  lease 
defective  in  form  or  execution  is  indei)on(lent  of  whether  the 
title  of  the  intending  lessor  is  or  is  not  defective.^^^  In  regard 
to  the  ri;jrht  of  a  tenant  to  assert  defects  in  the  lessor's  title  when 
the  lease  is  made  for  an  ille^'al  purpose,  the  eases  are  not  entirely 
clear.  It  has  been  decided  that,  in  an  action  for  possession  at  the 
expiration  of  the  term,  the  defendant  tenant  can  show  that  the 
lease  was  immediately  preceded  by  a  conveyance  by  him  to  the 
lessor,  and  that  the  whole  transaction  constituted  in  effect  a 
mortfras::e  at  usurious  intcrest.-^^  In  another  state  it  has  been 
said  that  the  fact  that  such  a  transaction  is  usurious  would  pre- 
vent the  recovery  of  rent,  but  would  be  no  defense  to  an  action 
to  recover  the  premises. ^'^^  Presuma1)Iy  any  difference  in  this 
latter  regard  arises  from  the  peculiarities  of  the  statutes  as  to 
usury  in  the  different  states.  If  the  usurious  transaction  is  en- 
tirely void,  the  tenant  could  assert  his  title  as  it  existed  before 
the  transaction  was  entered  into,  while  he  could  not  do  so  if  the 
usury  affects  merely  the  right  to  recover  usurious  interest  in  the 
form  of  rent. 

On  an  analogous  principle,  where  the  statute  made  it  a  criminal 
offense  to  establish  a  ferry  without  license,  it  was  held  that  the 
lessee  of  a  ferry  franchise  might  show  in  defense  to  an  action 
for  rent  that  his  lessor  had  no  right  to  the  franchise,  it  being 
said  that  "to  allow  the  principle  (of  estoppel)  to  govern  such  a 
case  would  be  to  sacrifice  a  sound  legislative  policy  to  the  pre- 
sumed allegiance  which  a  tenant  owes  to  his  landlord.  "^"^  But  a 
lessee  of  land  under  the  Mississippi  river  was  not  allowed  to  re- 
tain possession  on  the  ground  that  the  improvements  made  on 
the  premises  obstructed  navigation,  it  being  said  that,  if  the  pub- 
lic authorities  take  no  steps  to  remove  the  alleged  intruders,  it 
is  not  for  a  private  individual  to  assert  the  abstract  rights  of  the 
public  for  the  purpose  of  repudiating  his  own  obligations.2»5 

201  See  Crawford  v.  Jones,  54  Ala.  sor  as  being  usurious.  Reich  v. 
459.  Cochran,  151  N.  Y.  122,  45  N.  E.  367, 

202  People  V.  Hewlett,  76  N.  Y.  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607. 
574  (summary  proceeding);  Tribble  203  Den  d.  King  v.  Murray,  28  N. 
V.    Anderson,  63  Ga.  31  (ejectment).  C.   (6  Ired.  Law)   62. 

A   judgment    in    forcible    detainer  201  Milton  v.  Haden,  32  Ala.  30,  70 

is  conclusive  for  the  purposes  of  a  Am.    Dec.    523. 

subsequrnt  suit  to  cancel  a  lease  and  205  St.  Anthony  Falls  Water  Power 
the  previous  conveyance  to  the  les- 
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There  are  some  cases  in  which  the  courts  have  refused  to  apply 
the  generally  accepted  doctrine  of  the  tenant's  preclusion  to 
deny  the  lessor's  title  on  the  ground  that  to  do  so  would,  under 
the  circumstances,  have  the  effect  of  aiding  in  the  breach  of  the 
public  land  law.  These  cases  will  be  considered,  firstly,  as  they 
involved  actions  by  the  landlord  to  recover  possession,  and  sec- 
ondly, as  they  involved  actions  for  rent. 

It  has  been  considered  that  one  who  entered  as  tenant  under 
a  lease  from  another,  who  had  filed  his  homestead  entry  on  the 
land,  the  lease  being  made  as  a  cloak  for  the  actual  transaction, 
which  was  a  sale  of  a  homestead  prior  to  the  issue  of  a  patent, 
in  violation  of  law,  the  lessor  could  not,  after  receiving  a  patent, 
recover  possession,  the  doctrine  of  the  estoppel  of  a  tenant  not  ap- 
plying, since  "the  lease  itself  was  a  fraud  upon  the  government, 
and  was  only  executed  as  a  pretext  to  carry  out  the  arrangement" 
for  a  sale.-^^  And  where  a  legislative  grant  of  land  to  an  Indian 
expressly  provided  that  he  should  not  convey  it  except  by  lease 
for  two  years,  he  was  held  not  to  be  estopped  from  disputing  the 
title  of  one  to  whom  he  had  been  induced  to  convey  the  land,  and 
from  whom  he  then  took  a  lease,  in  an  action  of  ejectment  by 
the  latter.297  Likewise,  it  was  decided  in  Pennsylvania  that  one 
who  took  a  lease  from  a  person  claiming  under  a  so-called  "Con- 
necticut title,"  having  subsequently  procured  a  valid  title  under 
the  state  of  Pennsylvania,  could  assert  such  title  in  defense  to  an 
action  of  ejectment  by  the  lessor,  such  a  "Connecticut  title"  be- 
ing regarded  as  absolutely  invalid.^^s  in  Texas  it  has  been  de- 
cided that  in  the  case  of  a  lease  of  state  land  by  an  individual 
having  no  interest  therein,  the  lessee,  having  procured  title  there- 
to from  the  state,  could  assert  it  in  defense  to  an  action  by  the 
lessor  for  possession. -^^     And  in  another  state  it  is  intimated 

Oo.  V.  Morrison,  12  Minn.  249    (Gil.  1  S.  W.  .559,  where  it  was  held  that 

162).  a  purchaser  from  a  squatter  on  pub- 

296  McKinnis  v.  Scottish  American  lie  land  who  went  into  possession  as 

Mortg.  Co..  55  Kan.  259,  39  Pac.  1018.  purchaser   could    deny    the   vendor's 

The  opinion  is  obscure  on  the  sub-  title  in  an  action  for  the  purchase 

ject    of    estoppel.     As    a    matter    of  money. 

fact  the  defendant  had  a  clear  equity  297  Smythe  v.  Henry,  41  Fed.  705. 

to  the  land,  having  paid  for  it  and  298  Satterlee     v.     Matthewson,     13 

having  made  valuable  improvements  Serg.   &   R.    (Pa.)    133. 

by  the  inducement  of  plaintiff.     Sf>e,  299  Welder  v.  McComb,  10  Tex.  Civ. 

also.  Shorman  v.  Eakin,  47  Ark.  351,  App.    85,    30    S.    W,    822.    Likewise, 
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that  one  taking  a  lease  of  public  land  from  a  mere  "squatter" 
thereon  might  refuse  to  relinquish  possession  to  the  latter  on 
the  ground  that  he  had  then.Mfter  himself  obtained  title  from  the 
government.'""*  In  all  but  the  first  of  these  cases,  it  will  be  ob- 
served, the  decision  goes  no  further,  in  eflFect,  than  to  preclude  a 
recovery  by  the  landlord  of  the  possession  of  the  leased  premises 
"when  they  are  the  property  of  the  tenant  as  having  obtained  the  le- 
gal title  or  as  having  an  equitable  right  thereto,  and  they  might,  it 
seems,  be  supported,  w  ithout  reference  to  any  question  of  the  pub- 
lic land  laws,  by  the  application  of  the  English  rule,  a  reasonable 
one,  it  is  conceived,^^^  that  the  tenant  may,  in  an  action  by  the 
landlord  for  possession,  assert  a  right  of  possession  in  himself 
instead  of  compelling  him  to  resort  to  a  separate  action  for  this 
purpose.  These  cases  do  not  assert,  so  far  at  least  as  the  actual 
decisions  therein  are  involved,  that  a  tenant  might  refuse  to  re- 
store the  possession  of  the  land  to  the  landlord  merely  because 
the  title  is  in  the  federal  or  state  government,  or  because  the  title 
was  obtained  by  the  lessor,  or  the  lease  was  made,  in  violation 
of  some  statute  in  reference  to  public  lands.  There  are,  on  the 
contrary,  decisions  that  the  tenant  cannot  assert  in  defense  to  an 
action  by  the  landlord  for  possession  that  the  title  is  in  the 
state,2^2  and  such  a  view  is  involved  in  decisions  that  he  cannot 
assert  a  title  obtained  by  him  from  the  state  since  the  making  of 
the  lease.^'^^  Likewise,  it  has  been  decided  that  an  Indian  who 
had  merely  a  right  to  share  in  common  with  the  other  members 

in  Pain  v.  Miller,  35  Tex.  79,  it  was  that    the    landlord's    title    was    ex- 
decided    that    one    who    entered    on  tinguished.     See  post,  §  78  p.  (3). 
public  land  under  a  lease  from  one       ^°'  Peterson    v.    Kinkead,    92    Cal. 
who  had  only  taken  initial  steps  to  ^72,  28  Pac.  568. 


acquire  it  could  himself  acquire  the 
land  as   a   homestead.     This   was   a 


801  See  post,  §  78  i   (2). 

302  Peterson  v.  Kinkead,  92  Cal. 
372.  28  Pac.  508;  Ellis  v.  Fitzpatrlck. 
mandamus  by  such  lessee  to  compel  ^^  ^  ^  ^  gfJO,  118  Fed.  430.  afg.  3 
the  public  surveyor  to  survey  the  j^^  t.  656,  64  S.  W.  567;  Pappe  v. 
land  for  the  purpose  of  a  homestead.  Trout,  3  Okl.  260,  41  Pac.  397;  Shy 
In  Lang  v.  Crothers,  21  Tex.  Civ.  v.  Brockhause,  7  Okl.  35,  54  Pac. 
App.  118.  51  S.  W.  271.  it  was  de-  306;  Young  v.  Severy,  5  Okl.  630,  49 
elded  that  after  a  purchaser  of  pub-  Pac.  1024;  Wallbrecht  v.  Blush,  43 
lie  land  had  lost  his  right  by  failure  Colo.  329,  95  Pac.  927. 
to  pay  interest,  his  tenant  could  pur-  so.i  Arnold  v.  Woodard,  4  Colo.  249; 
chase  the  land  from  the  state,  this  Jaokson  v.  Harper,  5  Wend.  (N.  Y.) 
decision  being  based  on  the  theory    246. 
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of  his  tribe  in  the  tribal  lands  could  recover  possession  from  his 
lessee  at  the  end  of  the  term.^o-*  j^  one  case,  however,  one  who 
obtained  possession  under  a  lease  was  allowed  to  show  in  de- 
fense to  an  action  for  possession  that  the  land  was  within  an 
Indian  reservation,  so  that,  under  the  laws  of  the  United  States, 
a  settlement  thereon  by  either  of  the  parties  to  the  lease  con- 
situted  a  penal  offense.^*^^ 

In  regard  to  the  right  of  the  tenant  to  assert,  in  defense  to  an 
action  for  rent,  that  the  land  was  public  land,  there  is  one  de- 
cision that  he  is  not  "estopped"  so  to  do,  the  statute  reserving  the 
land  of  which  the  leased  premises  were  a  part  "for  the  future 
disposal  of  the  United  States,"  and  declaring  that  it  "should 
not  be  entered,  located,  or  appropriated  for  any  other  purpose 
whatever.  "306  On  the  other  hand,  it  has  been  decided  that  it  is 
no  defense  to  an  action  for  rent  that  the  lessor  had  no  claim  to 
the  land  except  under  a  lease  from  an  Indian  tribe,  which  lease 
was  in  direct  violation  of  a  statute  of  the  United  States.^o^  And, 
likewise,  it  was  decided  to  be  no  defense  to  such  an  action  that 
the  land  was  tide  land,  the  title  to  v/hich  was  in  the  United  States 
at  the  time  of  the  lease,  the  occupancy  of  the  land  by  private  par- 
ties  never  having  been  objected  to  and  having  been  subsequently 
approved  by  legislative  declaration.^o^ 

This  question  of  the  right  of  a  tenant  to  refuse  to  pay  rent  re- 
served on  a  lease  of  public  or  Indian  land  would  seem  to  be  one 
to  be  decided  with  reference  to  the  legality  of  the  transaction 
as  a  whole,  this  to  be  determined  by  the  character  of  the  stat- 
utes bearing  on  the  question.  If  it  is  against  public  policy  to 
enforce  such  an  obligation  in  the  particular  case,  the  courts  should 
not  enforce  it,  but  if  not  against  public  policy,  it  should  be  en- 
forced. That  the  lessor  has  not  the  title  to  the  premises  has 
merely  an  incidental  bearing  on  the  question  of  his  right  of  re- 
covery, and  to  state  the  liability  or  nonliability  of  the  tenant  in 

304Wi]coxen  v.  Hybarger  (Ind.  T.)  Ass'n  v.  Cass  Land  &  Cattle  Co.,  138 

38    S.    W.    669.     And    see    Ikard    v.  Mo.  394,  40  S.  W.  107. 

Minler,   4  Ind.  T.  214,  69  S.  W.  852.  3os  Hall   &  Paulson   Furniture  Co. 

305  Uhlig  V.  Garrison,  2  Dak.  71,  2  v.  Wilbur,  4  Wash.  644,  30  Pac.  665. 

N.  W.  253.  And    see    St.    Anthony    Falls   Water 

306Dupas  V.   Wassell,  1  Dill.   213,  Power  Co.  v.  Morrison,  12  Minn.  249 

Fed.  Cas.  No.  4,182.  (Gil.  162),  ante,  note  295. 

sf"?  Cherokee     Strip      Live     Stock 
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sueh  caso  in  forms  of  estoppel  is,  it  is  submitted,  misleading,  if 
not  absolutely  erroneous. ''""-^ 

h.  Fraud  or  mistake  in  the  making  of  the  lease.  When  the 
lessee  lias  entered  under  tbe  lea.se,3io  tlie  fact  tbat  the  acceptance 
of  the  lease  was  procured  by  duress  or  fraud  on  the  part  of  the 
lessor,  or  that  the  acceptance  was  under  mistake  on  the  part  of 
the  lessee,  will  not  enable  the  lessee  to  defend  an  action  by  the 
lessor  for  possession  on  the  ground  that  the  lessor's  title  is  de- 
fective.311  A  contrary  view  would  violate  the  well  recognized 
rule  that  one  seekincr  to  rescind  a  transaction  for  duress,  fraud 
or  mistake  must  put  the  other  party  in  statu  quo  by  returning 
what  he  has  received  thereunder,  and  would,  in  the  case  of  fraud, 
involve  in  effect  the  imposition  on  the  lessor  of  damajres  out  of  all 
proportion  to  the  injury  caused  by  the  fraud,  this  being  particu- 
larly productive  of  injustice  when  applied  as  against  an  inno- 
cent transferee  of  the  reversion.  Occasional  suggestions  to  the 
effect  that  the  lessee  may  deny  the  lessor's  title  if  the  acceptance 
of  the  lease  was  procured  by  fraud3i2  are,  it  is  submitted,  errone- 
ous, though,  as  hereafter  indieated,^^^  there  seems  no  objection, 
on  principle,  without  reference  to  the  question  of  fraud,  to  his 
assertion  of  title  in  himself  by  way  of  defense  to  an  action  for 
possession.     And  that  he  can  do  this  when  the  making  of  the 

SOS  See  ante,  §  78  c  (3).  wroncrfully  exacted,"  the  lessee  could 

310  As  to  the  case  of  the  accept-  purchase  a  paramount  title  under 
ance  of  a  lease  under  duress,  fraud  threat  of  eviction  by  the  owner  there- 
or  mistake  by  one  already  in  pos-  of  and  assert  it  as  against  the  les- 
session,  see  post,  §  18  k   (4)    (5).  sor's  demand  for  possession.    There 

311  See  Jackson  v.  Spear,  7  Wend,  was  here,  it  would  seem,  a  clear 
(N.  Y.)  401;  Simons  v.  Marshall,  3  case  of  constructive  eviction  under 
G.  Greene  (Iowa)  502;  Higgins  v.  paramount  title  (see  post,  §  78  p 
Turner,  61  Mo.  249.  [2]),  so  that  the  question  of  fraud 

3i:Loring  v.  Harmon,  84  Mo.  123;  was    immaterial. 
Parrott    v.    Hungelburger,    9    Mont.        In  New  Mexico  (Comp.  Laws  1897, 

526,  24  Pac.  14;  Jones  v.  Reilly,  174  §  3364)   the  legislature  has  provided 

N.  Y.  67,  66  N.  E.  649,  63  L.  R.  A.  163;  in   terms   that   "when   a  lessee   has  i> 

Baskin  v.  Seechrist,  6  Pa.  154;  Bark-  been    induced    to    take    a    lease    by 

man  v.  Barkman,   107  111.   App.  33.  means  of  force,  fraud  or   intimlda- 

In  Gallagher  v.  Bennett's  Heirs,   38  tion,  he  shall  be  permitted  to  plead 

Tex.  291,  it  was  decided  that  if  the  a    paramount    title    in    himself,    an 

lessor  was    guilty   of   fraud   and    ho  outstanding    title,    or    the    want    of 

was  unable  by  reason  of  insolvency  title  in  his  lessor." 
to  indemnify  the  tenant  "for  rents       313  See   post,   §   78   i    (2). 
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lease  was  but  one  part  of  a  fraudulent  transaction  by  which  the 
lessor  obtained  the  land  from  him  is  unquestionable,  provided 
equitable  defenses  are  in  that  jurisdiction  allowed  in  actions  at 
Iaw.314 

In  an  action  for  rent,  the  fact  that  the  acceptance  of  the  lease 
was  under  duress,  fraud  or  mistake  is  itself  sufficient  as  a  defense, 
provided  the  lessee  returns  the  possession,^!^  and,  consequently,  in 
such  case,  the  validity  of  the  lessor's  title  becomes  absolutely 
irrelevant.  If  he  does  not  return  the  possession  he  cannot,  it  is 
conceived,  assert  the  duress,  fraud  or  mistake  merely  because  the 
lessor's  title  is  defective,  nor  should  the  fact  that  the  lease  was 
accepted  under  duress,  fraud  or  mistake  enable  him  to  assert  the 
defense,  which  otherwise  he  cannot  assert,^!^  that  the  lessor's 
title  was  defective.^^'''  The  same  may  be  said  with  reference  to 
an  action  of  assumpsit  for  use  and  occupation.  So  in  other  ac- 
tions, it  is  presumed,  the  tenant  could  not,  whether  the  lessor's 
title  is  valid  or  invalid,  repudiate  the  obligations  imposed  on  him 
by  the  terms  of  the  lease  and  his  entry  as  tenant  thereunder,  so 
long  as  he  retains  the  benefits  conferred  thereby,  on  the  ground 
that  he  assumed  such  obligations  as  a  result  of  duress,  fraud  or 
mistake. 

i.  Paramount  title  in  tenant — (1)  Right  to  acquire  title. 
Conceding,  as  are  the  cases,  apparently,  that  the  tenant  cannot 
ordinarily  institute  a  proceeding  involving  the  title  to  the  land 
so  long  as  he  remains  in  possession,^!^  it  is  immaterial,  as  re- 
gards his  right  to  do  so  after  relinquishing  possession,  whether  he 
acquired  such  title  during  the  tenancy  or  prior  thereto.  A  ten- 
ant has  usually  the  right  to  acquire  a  title  paramount  to  that  of 
the  landlord,  although  precluded  from  immediately  asserting  it.^i^ 

314  See  Harvin  v.  Blackman,  108  from  the  rent.  Mostyn  v.  West 
La.  426,  32  So.  4.52.  Mostyn  Coal  &  Iron  Co.,  1  C.  P.  Div. 

315  See  ante,  §§  38,  39.  145. 

316  See  ante,  §  78  c   (3).  sis  See  ante,  §  78  c  (6). 

317  It  is  so  decided  in  Nissen  v.  3i9  Gable  v.  Wetherbolt,  116  111. 
Turner,  50  Neb.  272,  96  N.  W.  778;  313,  6  N.  E.  453,  56  Am.  Rep.  313; 
Mosher  v.  Cole,  50  Neb.  636,  70  N.  Hodges  v.  Shields,  57  Ky.  (18  B. 
W.  275.  Mon.)   828;  Kelley  v.  Kelley,  23  Me. 

But  if  the  fraud  consists  of  false  192;   Presstman  v.  Silljacks,  52  Md. 

representations   as  to  the   title,  the  647;  Rives  v.  Nesmith,  64  Miss.  807, 

tenant   may   show  the  lack  of  title  2   So.   174;    "Walker  v.  Harrison,   75 

for  the  purpose  of  obtaining  relief  Miss.    665,    23    So.    392;    Nodine    v. 
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Occasionally,  however,  a  clifTcrent  view  has  been  taken.  In  Ne- 
braska  it  has  bieu  cleeided  that  a  tenant  cannot  purchase  a  raort- 
g&ge  paramount  to  the  title  of  the  lessor  and  enforce  it  for  its 
full  amount,  but  he  will  be  presumed  to  have  purchased  it  to 
protect  his  possession  and  will  be  allowed  to  enforce  it  only  to  the 
extent  of  the  amount  paid  for  it  by  hira.^^o  j^  jg  not  entirely 
clear  why  a  distinction  should  be  made  between  the  case  of  the 
acquisition  by  tlie  tenant  of  a  paramount  mortgage  and  of  a  para- 
mount title,  and  on  the  same  theory  it  would  seem,  in  that  state, 
a  tenant  acquiring  an  absolute  paramount  title  during  his  tenancy 
might  be  allowed  to  assert  it  against  the  landlord  only  to  the  ex- 
tent of  the  amount  which  he  has  paid  for  it,  and  it  has  been  so 
held  where  the  purchase  was  at  judicial  sale  and  without  notice 
to  his  landlord.^^^  In  Pennsylvania,  likewise,  it  has  been  held 
that  the  tenant  could  not,  without  notice  to  his  landlord,  fore- 
close a  paramount  mortgage  held  by  him  and  purchase  at  the 
sale,  the  purpose  of  the  proceeding  being  evidently  to  divest  the 
landlord's  title.322  A  purchase  of  a  paramount  title  by  the  ten- 
ant at  judicial  or  execution  sale  will,  no  doubt,  be  set  aside  if  ef- 
fected by  fraud,  as  when  he  falsely  represented  to  other  intending 
purchasers  that  he  was  buying  in  behalf  of  the  landlord,  and  so 
obtained  the  property  at  a  greatly  inadequate  price.^^s  In  Ken- 
tucky it  is  decided  that  a  tenant  cannot  obtain  a  patent  for  the 
premises  or  for  a  part  thereof.324 

If  the  tenant  is,  by  the  terms  of  the  lease,  under  an  obligation 
to  pay  the  taxes  on  the  demised  premises,  he  cannot  purchase  them 
on  a  sale  for  nonpayment  of  taxes  and  assert  the  title  so  acquired 
as  against  his  landlord.^^s     "Whether  he  is  under  the  same  dis- 

Richmond,  48  Or.   527,  87  Pac.  775;  S22  Appeal    of    Matthews,    104    Pa. 

Pickett  V.  Ferguson,  86  Tenn.  642,  8  444. 

S.  W.   386;    Spafford  v.  Hedges,  231  323  Cocks    v.    Izard,    74    U.    S.    (7 

111.    140,    83    N.    E.    129;    Pierce    v.  Wall.)  559. 

Brown,  24  Vt.  165;  Williams  v.  Gar-  321  Trabue  v.  Ramage,  80  Ky.  323;^ 

rison,  29  Ga.  503.  King  v.  Hill,  32  Ky.  Law  Rep.  1192, 

320  Mattis  V.   Robinson,   1   Neb.  3;  108  S.  W.  238. 

Thrall  v.  Omaha  Hotel  Co.,  5  Neb.  325  Heyden  v.  Castle,  15  Ont.  257; 

295,  25  Am.   Rep.   488.  Busch  v.   Huston,   75    111.   343;    Bur- 

321  Lausman  v.  Drahoss,  10  Neb.  gett  v.  Taliaferro,  118  111.  503,  9  N. 
172,  4  N.  W.  956,  33  Am.  Rep.  468.  E.  334;  Carithers  v.  Weaver,  7  Kan. 
The  landlord  was  therefore  per-  110;  Rowley  v.  Wilkinson,  8  Kan. 
mitted  to  redeem.  App.    435,    57   Pac.    42;    Bertram   y. 
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ability  in  the  absence  of  any  agreement  on  bis  part  to  pay  the 
taxes  is  a  question  on  which  the  authorities  are  not  in  accord.  By 
some  decisions  it  is  clearly  asserted  that  he  may  purchase  at  tax 
sale  in  such  case  and  assert  the  title  so  acquired  against  the  land- 
lord.326  But  by  perhaps  the  weight  of  authority  he  is  regarded 
as  precluded  from  so  doing,  owing  to  his  community  of  interest 
in  the  premises  with  the  landlord,  and  a  purchase  by  him  will 
be  regarded  as  merely  a  payment  of  the  tax.^^T  Jq  Mississippi 
it  is  said  that  he  cannot  buy  at  tax  sale  because  he  is  himself  un- 
der an  obligation  to  pay  the  taxes,328  and  in  an  earlier  case  in 
this  state  it  was  decided  that  if  a  tenant,  while  indebted  to  the 
landlord  for  rent,  buys  at  a  tax  sale,  it  will  be  presumed  that  he 
is  paying  the  taxes  out  of  the  rent  due,  even  though  they  accrued 
before  the  time  of  his  occupancy .^29  jn  Arkansas  it  was  decided 
that,  although  the  tenant  might  buy  at  the  tax  sale,  he  would  in 
equity  be  treated  as  a  trustee  for  the  landlord,  and  would  not  be 
allowed  to  speculate  on  his  purchase  nor  to  receive  more  than 
six  per  cent,  interest  on  the  sums  paid  for  taxes  nor  penalties  and 
costs  on  subsequent  taxes  paid.^^"  And  in  Kansas  it  was  de- 
cided that,  although  the  tenant  did  not  expressly  agree  to  pay 
taxes,  if  he  took  possession  without  agreeing  to  pay  any  rent  and 
occupied  for  eleven  years  without  paying  or  offering  to  pay  rent, 

Cook,  32  Mich.  518;  Haskell  v.  Put-  327  Bailey's  Adm'r  v.  Campbell,  82 

nam,  42  Me.  244;    Blake  v.  Howe,  1  Ala.  342,  2  So.  646;  Curtis  v.  Smith, 

Aiken    (Vt.)    306,  15  Am.   Dec.   681;  42    lowa,    665     (dictum);     Petty    v. 

Williamson    v.    Russell,    18    W.    Va.  ^^^^^  ^g  pj^    g52.  Morris  v.  Apper- 

612;   Shepardson  v.  Elmore,  19  Wis.  ^^^^  ^^  ^^    Law  Rep.  838,  13  S.  W. 


441;  Smith  v.  Specht,  58  N.  J.  Eq. 
47,  42  Atl.  599;  Lyebrooke  v.  Hall, 
73  Miss.  509,  19  So.  348;  Williams  v. 
Towl,    65   Mich.    204,    31    N.   W.   835. 


424. 

326  Bettison  v.  Budd,  17  Ark.  546, 
65  Am.  Dec.  442;  Ferguson  v.  Etter, 
21  Ark.  160,  76  Am.  Dec.  361;  Brown 
V.  Atlanta  Nat.  Bldg.  &  Loan  Ass'n, 
46Fla.492.35So.403;Weichselbaum  ^^«  Walker  v.  Harrison,  75  Miss. 
V.  Curlett,  20  Kan.  709;  Uhl  v.  Small.  ^65,  23  So.  392.  But  if  the  land  was 
54  Kan.  651,  39  Pac.  178;  Smith  v.  sold  to  the  state  before  he  came  into 
Newman,  62  Kan.  318,  62  Pac.  1011,  Possession,  he  could  buy  from  the 
53  L.  R.  A.  934;  Higgins  v.  Turner,    state.     Id. 

61  Mo.  249;   Maxwell  v.  Griftner,  13        329  Qaskins  v.  Blake,  27   Miss.    (5 
Ohio  Cir.  Ct.  R.  616;   Crosby  v.  Bon-    Cushm.)    675. 

nowsky,  29  Tex.  Civ.  App.  455,  69  S.        330  Waggener    v.    McLaughlin,    33 
W.  212;  Wright  v.  Jessup,  44  Wash.    Ark.  195. 
618.   87  Pac.  930. 
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he  could  not  lot  the  property  go  to  tax  sale  and  hooomo  tho  pur- 
chaser tlu'ri'ol'.^'*' 

(2)  Right  to  assert  title.  It  has  been  decided  that  the  lessee, 
or  one  claiming  uucKt  him,  is  precluded  not  only  from  showing 
that  there  is  an  outstanding  paramount  title  in  a  third  person, 
but  also  that  there  is  such  a  title  in  himself.  Thus  it  has  been 
decided  that  one  cannot  defend  an  action  for  rent  by  showing 
that  at  the  time  of  the  lease  the  lessee  had  paramount  title,''^^ 
and  no  doubt  the  same  view  w^ould  be  taken  of  an  attempt  to 
show  that,  since  the  lease,  a  paramount  title  has  passed  to  the  de- 
fendant. So  it  has  been  decided  that  a  tenant  cannot  defend  a 
summary  proceeding  on  the  ground  that  at  the  time  of  the  lease 
the  lessee  had  a  paramount  title,^^^  or  that  since  then  such  a 
title  has  passed  to  the  tenant,  the  defendant  in  the  proceeding.^s^ 
And  like  decisions  have  been  made  in  actions  of  ejectment  as  to 
a  paramount  title  in  the  lessee  at  the  timn  of  the  lease'^^s  ^s  well 
as  to  a  title  thereafter  obtained  by  him.^so     And,  likewise,  in  ac- 


«3i  DufRt  V.  Tuhan,  28  Kan.  292. 

332Prettyman  v.  Walston,  34  III. 
175;  Heyen  v.  Ward,  67  111.  App. 
472;  Morrison  v.  Bassett,  26  Minn. 
235,  2  N.  W.  851;  Newall  v.  Wright, 
3   Mass.   138,    3    Am.    Dec.   98. 

333  Houston  V.  Farris,  71  Ala.  570; 
Silvey  v.  Suramer,  61  Mo.  253;  Wash- 
ington V.  Moore,  84  Ark.  220,  105  S. 
W.  253,  120  Am.  St.  Rep.  29;  Bohn 
V.  Hatch,  39  N.  Y.  St.  Rep.  404,  15 
N.  Y.  Supp.  550;  Johnson  v.  Thro- 
wer, 117  Ga.  1007,  44  S.  E.  846.  So 
where  the  lessor's  only  color  of  title 
was  a  conveyance  from  the  lessee 
which  was  void  or  voidable.  Van- 
cleave  V.  Wilson,  73  Ala.  387;  Know- 
les  V.  Murphy,  107  Cal.  107,  40  Pac. 
Ill; Williams  v.  Wait,  2  S.  D.  210,  49 
N.  W.  209,  39  Am.  St.  Rep.  7G8. 

834  Rowan  v.  Lytle,  11  Wend.  (N. 
Y.)  616;  Emerick  v.  Tavener,  9  Grat. 
(Va.)  220,  58  Am.  Dec.  217;  Hill  v. 
Watkins,  4  Ind.  T.  170.  69  S.  W. 
837;  Wilson  v.  Lyons,  4  Neb,  Unoff. 
406,  94  N.  W.  636. 


S35  Abbott  V.  Cromartie,  72  N.  C. 
292,  21  Am.  Rep.  457;  Wood  v. 
Turner,   27  Tenn.    (8  Humph.)    685. 

It  was  recently  held  in  New  York 
that  one  who  entered  as  lessee  could 
not  assert  a  continued  right  of  pos- 
session by  reason  of  his  having  pur- 
chased a  paramount  mortgage.  Bar- 
son  V.  Mulligan,  191  N.  Y.  306,  84  N. 
E.  75. 

330  Peyton  V.  Stith,  30  U.  S.  (5 
Pet.)  485;  Burgess  v.  Rice,  74  Cal. 
590,  16  Pac.  496;  Arnold  v.  Woodard, 
4  Colo.  249;  Drane  v.  Gregory's 
Heirs,  42  Ky.  (3  B.  Mon.)  619;  Grif- 
fin v.  Sheffield,  38  Miss.  (9  George) 
359,  77  Am.  Dec.  646;  Jackson  v. 
Harder,  4  Johns.  (N.  Y.)  210,  4  Am. 
Dec.  262;  Cornell  v.  Hayden,  114  N. 
Y.  271,  21  N.  E.  417  (semble)  ;  Gal- 
loway's Lessee  v.  Ogle,  2  Bin.  (Pa.) 
468;  White  v.  Nelles,  11  Can.  Sup. 
Ct.  587  (semble).  So  in  trespass  to 
try  title.  Henley  v.  Branch  Bank, 
16  Ala.  552. 
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tions  for  use  and  occupation,^^'^  or  replevin  for  goods  distrain- 
ed,^** the  tenant  cannot  assert  paramount  title  in  himself. 

The  propriety  of  such  a  rule  in  actions  for  rent  and  for  use 
and  occupation  is  plainly  apparent,  the  controlling  considerations 
being  the  same  as  when  the  paramount  title  is  in  a  third  person, 
and  the  same  may  be  said  of  an  action  of  replevin  for  goods  dis- 
trained. In  the  case  of  summary  proceedings,  the  not  infrequent 
statutory  provision  that  no  question  of  title  shall  be  tried  in  such 
proceedings  would  necessarily  preclude  such  a  defense.  But  the 
applicability  of  such  a  rule  in  connection  with  an  action  of  eject- 
ment, though  supported  by  the  decisions  of  the  strongest  courts,*^^ 
is,  it  is  submitted,  open  to  serious  question.  That  the  tenant 
should  not  be  permitted  to  assert  title  in  a  third  person  in  such 
an  action  is  a  most  reasonable  and  necessary  rule,  since  otherwise 
he  would  procure  the  possession,  as  against  the  lessor,  without 
any  right  thereto.  But  if  he  has  a  right  to  the  possession,  that 
is,  the  superior  title,  the  reason  of  the  rule  disappears.  The  only 
result  of  the  application  of  the  rule  in  the  latter  case  is  that  the 
tenant  is  driven  to  a  separate  action  for  the  purpose  of  assert- 
ing his  title,  in  disregard  of  the  recognized  policy  of  the  courts 
to  avoid  circuity  of  action.s-t^  This  would  seem  to  be  to  the  dis- 
advantage even  of  the  landlord,  since  the  tenant  will,  in  the  ordi- 
nary case,  immediately  institute  an  action  to  establish  his  title, 
with  the  result  of  double  expense  to  all  parties  as  well  as  to  the 
state.  The  only  effect  of  the  relation  of  landlord  and  tenant,  as  re- 
gards the  action  of  ejectment,  should  be,  it  is  conceived,  to  place 
upon  the  tenant  the  burden  of  showing  his  superior  title.  The 
views  here  stated  are  in  accord  with  a  well  considered  English 
decision.341     In  this  country,  likewise,  there  are  two  cases  to  the 

337  Hatch  V.  Bullock,  57  N.  H.  15.    Mackenzie,    5    Law    T.     (N.    S.)    20, 

338  Ward  V.  City  of   Philadelpliia,    9  Wkly.  Rep.  783,  10'  C.  B.    (N.  S.; 
18  Wkly.  Notes  Cas.   (Pa.)  561.  Am.    Reprint)     870.     It    is    singular 

330  See  ante,  notes  335,  336.  that  English  text  books,  usually  of 

3<o  The  maxim  "frustra  petis  quod  great  accuracy,  such  as  Foa,  Landl. 

sfatlm  alteri  reddere  cogeris"  quot-  &  Ten.  (2d  Ed.,  at  p.  303);  Fawcett, 

ed  from  Jenkins'  Centuries  (p.  256,  Landl.   &   Ten.    (3d    Ed.,   at   p.    76), 

case  49)  by  Mr.  Broom  (Maxims,  p.  refer  to  this  merely  as  a  case  involv- 

346)    in   discussing  the  rule  forbid-  ing  the  entrance  into  a  tenancy  by 

ding  circuity  of  action,  seems  exact-  mistake.     The  matter  of  mistake  is 

ly  applicable.  not  referred  to  in  the  opinions,  noi* 

841  Accidental    Death    Ins.    Co.    v.  is  the  fact  that  the  lessee  was  prev- 

L.  and  Ten.  30. 
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ofTect  that  a  tonant  may,  hy  the  pnroliaso  of  a  mnrtjrafro  prior  to 
the  lease,  ae(juire  a  ri,i:ht  of  possession  wliich  he  may  asst'rt 
aprainst  the  landlord  without  first  relinquishing  possession,'*^  ^g 
well  as  a  decision  that  the  tenant  aecpiirinfj  title  under  foreelosure 
of  such  a  raort^M^'e  may  so  assert  his  rif^ht.^^'"  In  one  of  these 
cases'^^b  ^i  jj.  stated,  in  accordance  with  the  views  above  ex- 
pressed, that  "whenever  hy  purchasin<x  such  (paramount)  title, 
the  tenant  is  entitled  to  the  rifj:ht  of  possession,  it  would  be  an 
idle  ceremony  to  require  the  tenant  to  surrender  up  his  posses- 
sion, and  then  resort  to  his  action  of  ejectment,  when  its  only  ef- 
fect can  be,  to  put  the  plaintiff  in  the  same  situation  he  now  occu- 
pies." In  the  other  two  cases,  however,  no  such  view  is  indicated, 
and  the  decisions  are  apparently  based  on  the  mistaken  idea  that 
a  title  based  on  a  mortga*re  made  before  the  lease  is  reversionary 
in  character  and  not  pararaount.^*^ 

In  ]\Iichigan  there  are  decisions  to  the  cfTcct  that  in  ejectment 
by  the  landlord  the  tenant  is  not  estopped  to  deny  the  former's 
title,  not  for  the  reasons  above  suggested,  but  because,  if  he  may 
not  do  so,  a  judgment  would  be  rendered  in  favor  of  the  land- 
lord which  would  be  conclusive  on  the  tenant  as  against  any  sub- 
sequent assertion  of  title  by  the  latter  ;344  and  in  Texas  it  is  said 

iously    in    possession.     The    decision  based  on  the  existence  of  a  special 

is   based   exclusively   on  the   avoid-  agreement    allowing   him    so   to    do. 

ance  of  circuity  of  action.  See  ante,  note  215. 

342  Shields  v.  Lozear,  34  N.  J.  Law,        In    Willis   v.    McKlnnon,    35    App. 

496,    3     Am.     Rep.    256;     Pierce    v.  Div.  131,  54  N.  Y.  Supp.  1079,  it  was 

Brown,  24  Vt.  165.  derided  by  a  majority   of  the  court 

342a  Spafford    v.    Hedges,    231    111.  that  one  who  took   what  purported 

140,  83  N.  E.  129.  to  be  a  lease  of  the  entire  property 

342b  Pierce   v.    Brown,   24  Vt.   165.  from  one  of  the  joint  owners  thereof 

The  statement  of  Tilghman,  C.  J.,  in  might,  when   sued    in  ejectment   by 

City   of    Philadelphia   v.    Schuylkill  his    lessor,    assert    a   title    acquired 

Bridge  Co.,  4  Bin.  (Pa.)  283.  that  "it  since  the  lease  from  the  other  joint 

would  have  answered  no  purpose  to  owner,  the  decision  being  apparently 

obtain  the  possession  and  be  immed-  placed    upon    the    ground    that    the 

lately    involved    in    a    new    suit    in  lessor  as<^ented    to   such    acquisition 

which  the  right  must  be  invcstigat-  from  the  other  joint  owner, 
ed.     The    sooner   they    came    to    the        343  See  ante,   ?  73  c;   post.  §  147. 
point    the    better."    would    seem    to        344  Jochen  v.  Tibbells,  50  Mich.  33, 

apply  to  any  case  of  an  action   for  14  N.  W.  690;  Shaw  v.  Hill.  79  Mich, 

possession   by   the   landlord,   though  86,  44  N.  W.  422;    Id.,  83  Mich.  322, 

there    the    decision   that    the    lessee  47  N.  W.  247.     See  Hubbard  v.  Shep- 

might   assert    title    in   himself   was  ard,  117  Mich.  25,  75  N.  W.  92,  72 
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that,  for  this  reason,  the  rule  of  estoppel  does  not  apply  to  an 
action  of  trespass  to  try  title  and  for  partition.345  These  deci- 
sions seem  to  be  open  to  question  as  assuming  that  one  can  be 
concluded  by  a  judgment  as  to  matters  which  he  could  not  liti- 
gate in  the  action  in  which  the  judgment  was  rendered.  The 
general  rule  is  to  the  contrary ,^46  and  there  are  occasional  direct 
decisions  that  a  judgment  thus  rendered  in  favor  of  the  landlord 
is  not  conclusive  in  a  subsequent  action  by  the  tenant.^^''' 

In  New  Hampshire  a  decision,  in  favor  of  the  right  of  the  ten- 
ant to  assert  a  title  in  himself  as  against  the  landlord  suing  for 
possession,  was  based  in  terms  on  the  common-law  rule  that  an 
estoppel  by  deed  ceases  with  the  end  of  the  term.^^^     jf  i^^jg  ^q_ 

Am.  St.  Rep.  548.  These  decisions  659,  it  was  held  that  a  judgment 
state  that  if  "the  landlord  seeks  to  in  favor  of  the  landlord  in  trespass 
recover  the  possession,  he  can  do  so  to  try  title  vi^as  not  a  bar  to  a  sub- 
under  the  lease;  but  if  he  goes  farth-  sequent  action  by  the  defendants 
er  and  claims  the  premises  in  fee,  against  such  landlord  to  recover  the 
the  tenant  is  not  estopped  from  land.  This  case  does  not  refer  to 
denying  any  right  claimed  by  the  McKie  v.  Anderson,  78  Tex.  207,  14 
plaintiff  further  or  greater  than  that  S.  W.  576,  supra'. 
or  possession."  But  it  would  seem  So  it  is  said  that  the  judgment  in 
that  a  judgment  establishing  in  the  an  action  of  unlawful  detainer  by 
lessor  an  estate  less  than  a  fee  the  landlord  against  the  tenant  is. 
might  involve  a  hardship  on  the  conclusive  only  as  to  whether  there 
tenant  less  in  degree  only  than  a  was  a  lease  and  as  to  whether  there 
judgment  establishing  a  fee  therein,  was  a  refusal  to  surrender  posses- 
and  an  adjudication  of  a  right  of  sion  at  the  end  of  the  term,  and  that 
possession  in  him  is  in  effect  an  ad-  the  title  was  not  "and  could  not, 
judication  that  he  has  some  estate,    from  the  nature  of  the  case,  be  put 

345  McKie  V.  Anderson,  78  Tex.  207,  in  issue  in  that  action."  Wilson  v. 
14  S.  W.   576.  Cleaveland,   30   Cal.   192. 

346  See  2  Black,  Judgments,  §§  610,  34s  Carpenter  v.  Thompson,  3  N. 
655,  659;  23  Cyclopedia  Law  &  Proc.  H.  204,  14  Am.  Dec.  348.  In  Page  v. 
1317.  Kinsman,  43   N.   H.   328,  it  was  de- 

347  In  Arnold  v.  Woodward,  14  cided,  on  the  same  theory.  In  an 
Colo.  164,  23  Pac.  444,  it  is  said  action  for  damages  for  flooding  land, 
that  a  judgment  in  ejectment  for  that  the  defendant  was  not  estopped 
the  landlord  is  not  conclusive  of  to  show  a  right  to  flow  it  by  the 
want  of  title  in  a  subsequent  suit  fact  that  he  had  formerly  accepted 
for  possession  by  the  tenant,  since  a  lease  from  plaintiff  of  this  right, 
he  could  not  assert  title  in  the  first  which  lease  had  expired.  But  here 
suit.  And  in  Linberg  v.  Finks,  7  there  could  have  been  no  question  of 
Tex.  Civ.  App.  391,  25  S.  W.  789,  re-  an  estoppel  based  on  the  delivery  of 
ferred    to    in    Black,    Judgments,    §   possession,    and    the    only    possible 
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cision  means  that,  after  the  term,  the  tenant  may  assert  a  para- 
mount title  in  a  third  person  as  well  as  one  in  himself,  in  defense 
to  an  action  by  the  landlord  for  possession,  it  is  evidently  not 
in  harmony  with  the  decisions  generally.-''^''  The  result  reaelied 
was,  it  is  submitted,  a  correct  result,  because  the  paramount  title 
happened  to  be  in  the  tenant,  but  the  reasoning  on  which  the  de- 
cision is  based,  as  implying  that  the  tenant  could  always  assert 
a  paramount  title  in  defense  to  such  an  action,  was  defective. 
It  does  not  appear,  indeed,  that  the  doctrine  of  estoppel  by  inden- 
ture was  ever,  by  the  older  authorities,  applied  in  connection 
with  a  proceeding  by  the  landlord  against  the  tenant  to  recover 
possession. 

In  North  Carolina,  also,  there  are  decisions  which  seem,  to 
some  extent  at  least,  to  depart  from  the  rule  usually  asserted  in 
this  country  that  in  ejectment,  or  its  statutory  equivalent,  the 
tenant  cannot  show  that  he  has  a  better  title  than  the  landlord. 
It  is  there  said  that  the  rule  does  not  preclude  the  tenant  from 
showing  an  equitable  title  in  himself  "on  such  circumstances  as 
under  our  former  system  would  call  for  the  interposition  of  a 
court  of  equity  for  his  relief,  and  which  relief  may  now  be  ob- 
tained in  the  action"  at  law.^^o  j^nd,  applying  this  doctrine, 
it  was  held  that  one  in  possession  under  a  lease  from  another 
might,  in  an  action  by  the  lessor  for  possession,  show  that,  be- 
fore the  lease,  the  lessor  had  conveyed  the  property  to  him.^Bi 
In  another  case  it  was  held  that  in  such  an  action  for  possession 
the  lessee  might  show^  that  a  deed  from  him  to  the  lessor,  made 
before  the  lease,  was  intended  as  a  mortgage  merely,  and  might, 
in  that  action,  have  the  deed  reformed.352  These  cases  seem  to 
n.ssumc  that,  before  the  statute  allowing  equitable  defenses  at 
law,  equity  would  have  interfered  to  enjoin  an  action  of  eject- 
ment by  the  landlord,  provided  the  tenant  had  a  legal  title  su- 
perior to  his,  or  an  equity  in  the  land  entitling  him  to  a  con- 
veyance of  the  legal  title.  In  no  other  jurisdiction  does  it  ap- 
pear to  have  been  considered  that  the  tenant,  having  a  superior 

basis    for    an    estoppel    would   have  Parker  v.  Allen,  84  N.  C.  466;  Hahn 

been  the  lease  itself.  v.  rxuilford,  87  N.  C.  172. 

840  See  ante,  §  78  c    (1).  ^'i  Allen  v.  Griffin,  98  N.  C.  120,  3 

3r.o  Davis    v.    Davis,    S3    N.    C.    71.  S.  E.  837. 
See.  also.  Turner  v.  Lowe,  66  N.  C.        352  Forsythe   v.   Bullock,   74  N.   C. 

413;    Pate  v.  Turner,   94   N.   C.   47;  135. 
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legal  title,  might  obtain  protection  against  the  landlord  in  equity, 
but  not  at  law.  As  before  indicated,  it  would  seem  that  the 
tenant,  having  a  legal  right  to  possession,  might  properly  assert 
the  right  at  law  as  well  as  in  equity,  even  as  against  one  under 
whom  he  had  entered  as  tenant. 

It  has  been  decided  in  a  Canadian  case  that  a  lessee  cannot  re- 
move a  building  on  the  land  and  defend  an  action  of  trover  by 
asserting  that  the  land  belonged  to  him  at  the  time  of  the  lease.^^^ 
The  application  of  the  doctrine  of  estoppel  or  preclusion  under 
such  circumstances  seems  to  involve  a  decided  hardship  on  the 
tenant,  as  in  effect  transferring  to  the  lessor  the  title  to  the 
building  merely  because  the  owner  accepted  a  lease  of  the  land. 
The  fee  simple  owner  of  the  land  and  building  should,  it  is  sub- 
mitted, have  a  right  to  remove  the  building,  even  though  he  has 
accepted  a  lease  from  another,  he  having,  however,  the  burden 
of  proving  his  ownership. 

j.  Lease  by  person  acting  in  representative  capacity.  The  ap- 
plication of  the  rule  or  rules  precluding  the  tenant  from  ques- 
tioning the  lessor's  title  is  called  for  in  the  case  of  one  making 
a  lease  as  executor  or  administrator,  and  the  tenant  cannot  after- 
ward refuse  to  pay  rent  on  the  ground  that  the  lessor  had  no 
authority  to  make  the  lease,^^^  or  to  relinquish  possession  after 
the  term  on  the  ground  that  the  lessor  had  no  title.^^^  It  has 
been  decided,  however,  that  the  tenant  may  defend  an  action  for 
waste  by  showing  that  the  executor,  in  making  the  lease,  acted 
under  a  naked  power,  so  that  the  reversion  was  in  the  heir,  who 
alone  could  maintain  the  action.^ss  This  view  was  presumably 
correct,  for  the  reason  that  a  lease  made  under  a  power  relates 
back  to  the  date  of  the  power,  and  is  regarded  as  if  made  by  the 
donor  of  the  power,^^'^  and  the  donor's  interest  had  passed  to  the 
heir  and  not  to  the  executor. 

353Renalds  v.  Offitt,  15  U.  C.  Q.  B.  West,   130   N.   C.   171,    41   S.   E.    65; 

221.  Caldwell     v.    Harris,    23    Tenn.     (4 

354  Christie  v.  Clarke,  16  U.  C.  C.  Humph.)     24.       Contra,     Capper    v. 

P.   544;    Terry  v.  Ferguson,   8  Port.  Sibley,   65  Iowa,  754,  23  N.  W.  153. 

(Ala.)  500;  Howe  v.  Gregory,  2  Ind.  sss  Bishop    v.    Lalouette,    67    Ala. 

App.  477,  28  N.  E.  776;  Steele  v.  R.  197;  Rowland  v.  Dillingham,  83  App. 

M.   Gilmour  Mfg.   Co.,   77   App.   Div.  Div.  156,  82  N.  Y.  Snpp.  470. 

199,  78  N.  Y.  Supp.  1078;  Gregory  v.  356  Page  v.  Davidson,  22  111.  112. 

Michaels,  1  Misc.  195,  20  N.  Y.  Snpp.  357  See   1   Tiffany,   Real   Prop.  pp. 

877;  Steuber  v.  Huber,  107  App.  Div.  605,    611. 
599,   95   N.   Y.   Supp.   348;    Shell   v. 
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It  has  likewise  been  decided  that  one  to  whom  a  lease  has  been 
made  by  a  receiver  cannot  deny  the  authority  of  the  receiver  to 
make  it.^^^ 

The  doctrine  that  the  tenant  cannot  deny  the  lessor's  title  has 
been  applied  in  connection  with  leases  made  by  an  agent.  If  one 
makes  a  lease  and  thereafter  puts  the  lessee  in  possession,  the 
lessee,  or  one  claiming  under  him,  cannot,  it  has  been  decided, 
refuse  to  relinquish  possession  on  the  ground  that  the  lessor  had 
no  title  but  acted  in  behalf  of  another,  who  was  the  owner  of  the 
land,3^^  and  the  fact  that  the  lessor  described  himself  in  the  lease 
as  agent,  without,  however,  naming  the  principal,  has  been  re- 
garded as  giving  him  no  right  to  assert  the  fact  of  agency  in  de- 
fense to  an  action  by  the  lessor  for  possession.^co  In  Canada, 
however,  the  view  has  been  asserted  that  the  tenant  might  re- 
fuse to  relinquish  possession  to  the  lessor  on  the  ground  that 
the  latter  acted  as  agent  merely  in  making  the  lease,  provided 
it  appears  that  the  lessor,  in  putting  the  lessee  in  possession,  pur- 
ported to  act,  not  in  his  own  right,  but  in  the  right  of  another, 
the  lessee  consequently,  in  effect,  agreeing  to  relinquish  posses- 
sion to  such  other  and  not  to  the  lessor  himself.^^^  Such  a  view 
seems  sound  in  principle.  The  lessee  having  obtained  possession 
by  a  tacit  representation  that  he  will  return  possession  to  one 
other  than  the  nominal  lessor,  there  is  no  room  for  the  ordinary 
estoppel  to  deny  the  lessor's  right  to  possession.^^z 

Even  though  the  principal  is  named,  if  the  lease  purports  to 
be  the  lease  of  the  agent  and  i.ot  of  the  principal,  the  tenant  can- 
not, it  has  been  decided,  refuse  to  pay  rent  to  the  agent  or  one 

358  Pouder  v.  Catterson,  127  Ind.  case,  precluded  from  questioning  the 
434,  26  N.  E.  66;  Dancer  v.  Hastings,  principal's  title.  Fleming  v.  Good- 
12  Moore,   34.  ing,  10   Bing.  549,  which  was,  how- 

359  Taylor  v.  White,  86  Mo.  App.  ever,  an  action  for  use  and  occupa- 
526    (summary  proceeding) ;    Houck  tion. 

V.    Williams,    34    Colo.    138,   81    Pac.  In   Wolf  v.  Holton,   92  Mich.   136, 

800   (ditto).  52    N.    W.    459;    Id.,    104    Mich.    107, 

scoHolt  V.   Martin,  51   Pa.  499.  62   N.    W.   174,   it   was   held   that   if 

3C1  Baldwin  v.  Burd,  10  U.  C.  C.  P.  a  guardian  made  a  lease  of  the  land 

511.     This     case    cites    Fleming    v.  of   his   ward,    the   lessee   could    not 

Gooding,  10  Bing.  549,  dicta  in  which  assert,  in  defense  to  an  action  by  the 

appear  to  support  it.  ward  for  possession  after  coming  of 

ana  See  ante,   §  78   c    (1).  age,   that  his  title  was  defective. 

The  tenant  is,   it  seems,   in   such 
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claiming  under  him  on  the  ground  that  the  title  is  in  the  prin- 
cipal,363  nor  can  he  defend  an  action  on  other  covenants  upon 
that  ground.3^^  These  decisions  are  in  terms  based  on  the  the- 
ory of  preclusion  or  estoppel,  but  they  might,  it  is  conceived, 
quite  as  vrell  be  based  on  the  theory  that  the  covenant  being 
made  with  the  agent,  he  has  a  right  to  sue  thereon  in  accordance 
with  the  ordinary  rule  that  an  agent  can  sue  upon  a  contract  made 
with  him  on  behalf  of  his  principal.^^'^"^^^ 

k.  Attornment  by  person  in  possession — (1)  The  rule  as 
usually  stated.  There  are  a  large  number  of  cases  to  the  effect 
that  if  one  already  in  possession  of  land  takes  a  lease  thereof 
from  another  under  whom  he  did  not  enter,  or  otherwise  attorns 
to  such  other,  he  is  precluded,  to  the  same  extent  as  if  he  had 
entered  under  a  lease  from  the  latter,  from  denying  his  title. 
This  view  has  most  frequently  been  asserted  in  connection  with 
actions  by  the  lessor  or  his  transferee  to  recover  possession  from 
the  tenant,36o  but  it  has  occasionally  been  asserted  in  connection 

363Stott   V.    Rutherford,    92    U.    S.  72  N.  C.  292,  21  Am.  Rep.  457;  Farm- 

107;    Kendall   v.    Garland,    59    Mass.  er  v.  Pickens,  83  N.  C.  549;  Dixon  v. 

(5  Gush.)  74-  Melcher  V.  Kreiser,  28  Stewart,    113    N.    G.    410,    18    S.    E. 

App    Div    3G2,   51   N.  Y.   Supp.  249.  325;     Loring    v.     Harmon,     84    Mo. 

„     ■    ,.,  _,         1        1    r.„i     Ar,r.     123;     Miller    v.    McBrier,    14    Serg. 

But  Niles  V.   Gonzales,  1  Ga  .   App.    ^  ^  ^.^^.^^^  ^    ^^.^^ 

324,  82  Pac.  212,  is  apparently  con-    ^  ^   ^    ^^^^  ^^  ^_  ^   ^09,  39  Am.  St. 

'*""•  Rep.    768;    Tyler  v.    Davis,    61   Tex 

364  Stott  V.  Rutherford,  92  U.  S.  107.  g^^.  ^ocke  v.  Frasher,  79  Va.  409; 
365.368  Huffcut,  Agency  (2d  Ed.)  §§    Jordan  v.  Katz,  89  Va.  628,  16  S.  B 

207,   208.  866;    Jones  v.  Reilly,  174  N.  Y.   97, 

369  Vancleave    v.    "Wilson,    73    Ala.    gg  n.  e.  649;  Lucas  v.  Brooks,  85  U, 

387;    Hughes  v.  Watt,  28  Ark.  153;    g_    (jg  Wall.)   436;   Doe  d.  Pritchitt 

Saunders     v.     Moore,     77     Ky.     (14    v_  Mitchell,  1  Brod.  &  B.  11;  Doe  d. 

Bush.)  87;   McConnell  v.  Bowdry,  20    Marlow    v.    Wiggins,    4    Q.    B.    367; 

Ky.    (4   T.   B.   Mon.)    392;    Tison  v.    Barkman  v.  Barkman,  107  111.  App. 

Yawn,  1  Ga.  491,  60  Am.  Dec.  708;    332;   Sturges  v.  Van  Orden,  37  Misc, 

Gampau  v.  Lafferty,  43  Mich.  429,  5    499,  75   n.  Y.   Supp.  1007;    Piper  v, 

N.  W.   648;    Garter  v.   Marshall,   72    Cassell,  58  G.  G.  A.  396,  122  Fed.  614; 

111.  609;   Forgy  v.  Harvey,  151  Ind.    Willis  v.  Harrell,  118  Ga.  906,  45  S 

507,  51  N.  E.  1066;   Bartlett  v.  Rob-    e.  794;    Bullard  v.  Hudson,  125  Ga. 

inson,  52  Neb.  712,  72  N.  W.   1'053;     393,  54  S.  E.  132;  Wallace  v.  Ocean 

Jackson  v.   Spear,  7  Wend.    (N.  Y.)    Grove    Gamp    Meeting    Ass'n,    78    G. 

401;  Ingraham  V.  Baldwin,  9  N.  Y.  (5    G.    A.    406,    148    Fed.    672;    Doe    d. 

Seld.)    45;    Isaac   v.    Glarke,    2    Gill    Sands    v.    Phillips,    3    New    Br.     (1 

(Md.)  1;  Voss  V.  King,  33  W.  Va.  236,    Kerr)     533. 

10  S.   E.  402;    Abbott  v.  Gromartie,        In    Minnesota    the    statute    (Rev. 
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with  actions  for  rent  or  for  use  and  occupation-''*'  as  well  as  dis- 
tress proceedings.3^^ 

Under  such  a  rule,  a  grrantor  who  remains  in  possession  after 
the  grant  by  virtue  of  a  demise  from  his  grantee  cannot,  aa 
against  the  latter,  question  the  validity  of  the  grant.-''''^  And 
so  if  a  mortgagor,  upon  the  sale  of  the  premises  on  foreclosure, 
attorns  to  the  purchaser,  he  cannot  question  the  validity  of  the 
sale.^'^s  Numerous  other  applications  of  the  doctrine  have  oc- 
curred, as  when  a  mere  trespasser  on  land  accepted  a  lease  from 
or  attorned  to  one  who  had  threatened  to  evict  him,^^*  or  when 
one  who  entered  under  a  demise  from  one  person  attorned  to  or 
accepted  a  lease  from  another,^'''^  and  in  each  case  the  person  in 
possession  was  regarded  as  precluded  from  questioning  th-e  title 
of  the  person  towards  whom  he  had  thus  assumed  the  position  of 
tenant.  So  it  has  been  recognized  in  England  that  one  may,  on 
mortgaging  land,  attorn  to  the  mortgagee  and  thus  disqualify 
himself  from  asserting,  as  against  a  distress  by  the  mortgagee, 
that  the  latter  has  no  legal  reversion  for  the  reason  that  the 
mortgagor  had,  at  the  time  of  the  mortgage,  merely  an  equitable 
interest.^'^® 

Whether  the  acknowdedgment  by  the  person  in  possession  that 
he  stands  in  the  relation  of  tenancy  towards  another  is  by  the 
acceptance  of  a  lease  from  him,377  by  an  attornment  in  express 

Laws  1905,  §  3329)  providing  that  a  373  Buchanan    v.    Larkin,   116   Ala. 

tenant  shall  not  deny  his  landlord's  431,  22  So.  543;   Granger  v.  Parker, 

title  in  an  action  for  possession  ex-  137  Mass.  228. 

cepts   the  case   of  a   lessee   who  at  s-t  Bowdish  v.  City  of  Duhuque,  38 

the  time   of  the   lease  was  in   pos-  Iowa,   341;    Saunders    v.   Moore,   77 

session  of  the  premises  under  a  claim  Ky.  (14  Bush)  97;  Kelley  v.  Kelley, 

of  title  adverse  or  hostile  to  that  of  23    Me.    192. 

the  lessor.  ^^^  Cox    v.     Cunningham,     77     111. 

370  prevot  V.   Lawrence,    51   N.   Y.  545;    Ingraham  v.  Baldwin,  9  N.  Y. 

219;  Derrick  v.  Luddy,  64  Vt.  462,  24  (5  Seld.)   45;  Piper  v.  Cashell,  58  C. 

Atl.  1050;  Lyon  v.  Washhurn,  3  Colo.  C.  A.   396,  122   Fed.   614.     But  com- 

201.  pare  ante,   §   19  b    (4),  at  notes  91- 

871  Hall   V.   Butler,   10   Adol.   &  E.  94. 

204;  Morton  v.  Woods,  L.  R.  3  Q.  B.  370  Morton  v.  Woods,  L.  R.  3  Q.  B. 

658,' L.  R.  4  Q.  B.  293.    See  post,  §  78  658,  L.  R.  4  Q.  B.  203.     See  Jolly  v. 

k  (3).  Arbuthnot,  28  Law  J.  Ch.  547,  4  De 

372  Vancleave    v.    Wilson,    73    Ala.  Gex  &  J.  224. 

387;   Williams  v.  Wait,  2  S.  D.  210,  377  Lucas  v.  Brooks,  85  U.  S.    (18 

49  N.  W.  209,  39  Am.  St.  Rep.  768.  Wall.)   436;  Vancleave  v.  Wilson,  73 
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terms  to  him,378  ^y  payment  of  a  nominal  sum  of  money  in  ac- 
knowledgment of  the  relation,"^ '^9  or  by  submission  to  distress 
by  him,3«*^  would  seem  to  be  entirely  immaterial.  By  either 
course  of  conduct  one  acknowledges  that  he  is  in  the  position  of 
tenant,  and  he  is  consequently  within  any  rule  of  preclusion  or 
estoppel  ordinarily  applicable  in  connection  with  such  relation. 
So  an  attornment  sufficient  for  this  purpose  may  be  shown  by  the 
payment  of  rent  by  the  person  in  possession^si  though  such  pay- 
ment is,  as  before  stated,^^^  ^q^  conclusive  of  the  relation  of 
tenancy.2^3     j^j2  attornment  by  one  tenant  in  common  has  been 

regarded  as  insufficient  to  subject  his  cotenant  to  the  rule  of  pre- 
clusion.384 

(2)  Contrary  decisions.  In  California,  a  view  different  from 
that  ordinarily  adopted  has  been  asserted  in  two  cases,  in  con- 
nection with  actions  to  recover  possession,  to  the  effect  that  the 
rule  of  preclusion  or  estoppel  does  not  apply  if  the  lessee  was 

Ala.   387;    Buchanan  v.   Larkin,  116  of   the   person   in    possession,    if   re- 
Ala.  431,  22  So.  543;  Mackin  v.  Hav-  pudiated  by  him  on   learning  of  it, 
en,  187  111.  480,  58  N.  E.  448;  Doe  d.  does    not    bind    him.       Bergman    v. 
Ball  V.  Lively,  31  Ky.   (1  Dana)   60;  Roberts,  61  Pa.  497. 
Dixon  V.   Stewart,  113  N.  C.  410,  18  382  See  ante,  §  18. 
S.  E.  325;  Williams  v.  Wait,  2  S.  D.  3S3  Gravenor  v.  Woodhouse,  1  Bing. 
210,  49  N.  W.  209,  39  Am.  St.  Rep.  38;    Fenner  v.  Duplock,  2  Bing.  10; 
768;    Locke   v.   Frasher's    Adm'r,   79  Knight  v.  Cox,  18  C.  B.  645;  Doe  d. 
Va.  409;  Bullard  v.  Hudson,  125  Ga.  Shelton    v.    Carrol,   16   Ala.    148. 
393,  54  S.  E.  1322    (promise  to  pay  In  Hitchings  v.  Thompson,  5  Exch, 
rent).  50,    defendants    had     distrained    aa 

378  Gravenor  v.  Woodhouse,  1  Bing.  transferees  of  the  reversion  but 
38,  2  Bing.  71;  Hughes  v.  Watt,  28  failed  to  show  a  transfer  to  them, 
Ark.  153;  Bartlett  v.  Robinson,  52  and  it  was  held  that  evidence  that 
Neb.  715,  72  N.  W.  1053;  Pearce  v.  the  tenant  had  paid  rent  to  an  agent 
Nix,   43  Ala.   183.  of  defendants  who,   without  disclos- 

379  Doe  d.  Plevin  v.  Brown,  7  Adol.  ing  his  principals'  names,  paid  over 
&  E.  447.  the  rent  to  the  latter,  was  evidence 

380  Cooper  v.  Blandy,  1  Bing.  N.  C.  to  go  to  the  jury  that  defendants 
45;  Knight  v.  Cox,  18  C.  B.  645.  were   the   owners    of   the   reversion, 

381  Rogers  V.  Pitcher,  6  Taunt,  the  payment  by  the  tenant  not  being 
202;  Doe  d.  Pritchitt  v.  Mitchell,  1  shown  to  have  been  made  under  the 
Brod.  &  B.  11;  Doe  d.  Marlow  v.  Wig-  supposition  that  the  agent  repre- 
gins,  4  Q.  B.  367;  Mackin  v.  Haven,  sented  the  former  owners  of  the 
187  111.  480,  58  N.  E.  448;  Kilioren'  reversion,  or  with  the  intention  that 
V.  Murtaugh,  64  N.  H.  51,  5  Atl.  769;  the  latter  should  receive  it. 
Derrick  v.  Luddy,  64  Vt.  462,  24  Atl.  ssi  Sulphine  v.  Dunbar,  55  Miss. 
1050.     Payment  of  rent  by  the  wife  255. 
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already  in  possossion.^sn  jj^  ]ri^,,j.  cases,  ho^vever,  in  that  state, 
the  rule  previously  announeed  has  been  considerably  limited, 
and  it  has  been  decided  that  while  the  persun  in  possession  ac- 
cepting a  lease  may  dispute  the  lessor's  title,  he  cannot  do  it  by 
averment  merely,  and  must  show  title  in  himself  or  "in  those  un- 
der whom  he  claims.  "^8*^  And  the  rule  of  that  state  allowing 
the  person  attorning  to  or  accepting  a  lease  from  a  third  person 
to  question  the  title  of  the  lessor  or  attornee  has  been  held  to 
have  no  api)lication  to  proceedings  for  unlawful  detainer,  in  which 
the  question  of  title  is  never  involved,'***^  unless  the  acceptance 
of  the  lease  or  attornment  was  induced  by  fraud.^ss  And  when 
one  made  a  deed  of  land,  taking  back  a  lease  from  the  grantee, 
the  instruments  providing  for  a  reconvej'^ance  upon  payment  of  a 
debt  to  secure  which  the  two  instruments  were  executed,  it  was 
held  that  the  lessor  necessarily  had  all  legal  remedies  for  making 
the  security  effective,  and  the  local  rule  referred  to  was  conse- 
quently inapplicable.^^** 

In  a  few  states,  other  than  California,  the  doctrine  that  one 
in  possession  accepting  a  lease  or  attorning  is  precluded,  as  fully 
as  one  who  enters  under  a  lease,  from  denying  the  landlord's 
title,  in  an  action  by  the  latter  for  possession,  is  not  fully  adopted. 
In  i\lichigan  it  appears  to  be  the  rule  that  one  who  has  title,  as 
well  as  possession,  at  the  time  of  the  acceptance  of  a  lease  from 
another,  may  assert  such  title  as  against  the  latter,^^^  though  he 
is  estopped  to  deny  the  latter 's  title  if  the  title  was  not  in  him- 
self at  that  time,^^^  the  theory  being  that  in  the  former  ease  the 
person  so  in  possession  gains  nothing  by  accepting  the  lease,  while 
in  the  latter  case  he  does  gain  something.     But  it  would  seem 

885Tewksbury  v.   Magraff,   33  Cal.  174,  74  Pac.  761,  and  post,  §  78  k  (4). 

237;  Franklin  V.  Merida,  35  Cal.  558,  389  Knowles    v.    Murphy,    107    Cal. 

95  Am.  Dec.  129.  107,  40  Pac.  111.  48  Am.  St.  Rep.  98. 

3S6  De  Peralta  v.  Ginochio,  47  Cal.  sao  Mifhisan    Cent.   R.   Co.  v.    Biil- 

459;    Holloway    v.    Galliac,    47    Cal.  laid,    120   Mich.    416,   79   N.    W.    795 

474;  Abbey  Homestead  Ass'n  v.  Wil-  {.^^iiraraary  proceedings);  Campau  v. 

lard.  48  Cal.  614.  Lafferty,  43  Mich.  429,  5  N.  W.  648 

38T  Mason  v.  Wolff,  40  Cal.   246.  (ejectment),     explaining    Fuller    v. 

388  Knowles    v.    Murphy,    107    Cal.  Sweet,  30  Mich.  237,  18  Am.  Rep.  122 

107,   40  Pac.   Ill,  explaining  David-  (use  and  occupation), 

son      V.      Ellraaker,      84      Cal.      21,  ssi  Campau    v.    Lafferty,   43   Mich. 

23     Pac.     1026.       See,     also,     Simon  429,  5  N.  W.  648. 
Newman    Co.    v.    Lassing,    141    Cal. 
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that  he  gains  the  same  thing  in  both  cases,  immunity  from  suit  by 
one  having  no  title,  and  as  to  whom,  consequently,  the  title  of 
the  person  already  in  possession  is  immaterial.  In  Minnesota  a 
somewhat  similar  view  has  been  adopted,  to  the  effect  that  the 
lessee  may  deny  the  lessor's  title  in  case  he  is  already  in  posses- 
sion, for  the  reason  that  he  thereby  gains  nothing,  with  the  qual- 
ification that  he  cannot  do  so  if  the  instrument  of  lea.se  is  under 
the  seals  of  both  parties,^^!"  on  the  theory,  apparently,  that  this 
dispenses  with  any  necessity  of  consideration.  It  is  difficult  to 
understand  how  the  matter  of  consideration  ;an  come  in  ques- 
tion in  an  action  for  possession,  this  necessarily  involving,  not 
contractual  rights,  but  rights  in  rem.  Apart  from  this  there  is, 
it  is  conceived,  the  eiiuivalent  of  a  consideration  moving  from 
the  lessor  or  attornee  in  the  case  of  a  lease  by  or  attornment  to 
a  person  already  in  possession.^'*^ 

In  Iowa  a  distinction  is  suggested  in  this  regard  between  the 
acceptance  of  a  lease  by  one  in  possession  as  "a  mere  trespasser 
without  any  shadow  of  right"  and  such  acceptance  by  one  in 
possession  under  color  of  title.^^s  But  why  mere  color  of  title, 
derived  from  a  third  person,  should  affect  the  lessee 's  rights  and 
liabilities  as  regards  his  lessor  is  not  explained.  In  Kansas  it  is 
said  that  one  already  in  possession  to  whom  a  lease  is  made  is 
not  estopped  to  deny  the  lessor's  title  unless  he  occupied  "under 
and  by  virtue  of  the  lease, ' '  and  that  this  is  a  question  for  the 
j^Py_;id4  Whether  this  means  merely  that  he  must  have  accepted 
the  lease  does  not  clearly  appear.  In  Tennessee  there  are  dicta 
questioning  the  applicability  of  the  rule  of  estoppel  or  preclusion 
to  the  case  of  one  already  in  possession  who  takes  a  lease.^'*^ 

(3)  The  theory  of  the  rule.  Although  the  great  weight  of 
authority  is  as  ab.ive  shown,  that  one  in  possession  who  accepts 
a  lease  from  another  is  precluded  from  questioning  the  title  of 
that  other  in  an  action  by  the  latter  for  possession,  this  view 
cannot  be  regarded  as  entirely  satisfactory  except  when  the  ac- 

39iasase   V.    Hal.erson,    72    Minn.       3on  Rowdish  v.  City  of  D^ibuque.  38 

294,  75  N.  W.  229;   Cleary  v.  O'Shea,    ^^wa     84t. 

394  iretou  r.  Ireton,  59  Kan.  9J,  bz 
72  Minn.  105,  75  N.  W.  115,  71  Am. 

Pac.    <4. 
St.  Rep.  465.  g,,.,  c^imit.z  v.  Elliott,  30  Tenn.   (11 

39-' See  ante,  §  19  c,  at  note  101,  jjumpli.)  183;  Hammons  v.  McClure, 
post,  at  note   404-407.  85  Tenn.  65,  2  S.  W.  37. 
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tion  is  one  of  a  character  in  which  the  statute  prohibits  the  trial 
of  any  question  of  title.  The  element  of  actual  estoppel,  so  clear- 
ly apparent  when  possesson  is  given  under  the  lease,^^®  is  en- 
tirely absent  when  possession  is  not  given,  that  is,  the  lessor  is, 
in  the  latter  case,  not  induced  to  take  any  action  to  his  disad- 
vantage by  reason  of  an  implied  representation  by  the  lessee  that 
he  will  relinquish  the  possession  on  the  expiration  of  the  tenancy. 
It  has  been  said,  in  a  criticism  of  the  California  cases  above  refer- 
red to,  that  were  the  rule  otherwise  than  that  usually  enunciated, 
one  miirht  get  into  possession  and  then  take  a  lease,  "and  at  the 
same  time  be  secretly  holding,  or  claiming  to  hold,  an  adverse 
title,  *  *  •  and  suppress  all  notice  of  such  adverse  claims, 
with  intent  to  mislead  the  landlord,  and  so  continue  until  a  con- 
venient time  and  opportunity  arrives,  when  the  evidence  bearing 
on  the  controversy  is  lost  or  destroyedj  or  beyond  the  reach  of 
his  adversary,  or  witnesses  have  perished.  "397  gut  this  statement 
assumes  that  the  lessor  or  attornee  has  a  good  title,  while  the 
question  involved  in  the  decisions  which  we  are  discussing  is  as 
to  the  tenant's  rights  when  the  lessor  has  not  a  good  title.  The 
lessor  or  attornee  would  seem  to  be  fully  protected  by  imposing 
on  the  tenant  the  burden  of  showing  the  former's  lack  of  title, 
and  the  lessee,  rather  than  the  lessor,  would  suffer  by  delay  in 
assertion  of  the  claim.  So  far  as  there  is  any  misrepresentation 
in  the  transaction,  it  is  quite  as  much  on  the  side  of  the  lessor 
as  on  that  of  the  lessee,  and  the  lessor  has,  it  seems,  all  to  gain 
and  nothing  to  lose  thereby.  He  acquires  a  right  to  rent  or  to 
recover  in  use  and  occupation  for  land  in  respect  to  which  he 
has  neither  the  possession  nor  the  right  to  possession.'^^s 

What  has  just  been  said  with  reference  to  the  doctrine  of  es- 
toppel in  connection  with  actions  for  possession  might  also,  it  is 
conceived,  be  said  with  reference  thereto  in  connection  with  ac- 
tions arising  from  a  di.stress.  But  it  has  in  England  apparently 
been  decided  that  if  one  in  possession  of  land  attorns  to  another 
as  tenant,  the  attornment  vests  in  sach  other  a  reversion  "by  es- 
toppel," which  will  su{)port  a  distress  by  him,  though  previously 
he  had  no  legal  title  whatever.^'Ji^     On  what  this  estoppel  is  based 

306  See  ante.  §  78  c  (1).  sas  See  the  opinion  of  Sanderson, 

397  Parrott      v.     Hunselburper,     9  .T.,  in  Franklin  v.  Merida,  35  Cal.  558, 

Mont.  526.  24  Pac.  14.     And  see  Bige-  95  Am.  Dec.  129. 

low,  Estoppel  (5th  Ed.)   534.  aoo  jolly   v.   Arbuthnot,   4   De   Gex 


§  78  ATTORNMENT  BY  PERSON  IN  POSSESSION.  477 

does  not  clearly  appear.  The  express  repudiation  by  the  court, 
in  both  of  the  cases  referred  to,  of  the  view  that  the  tenant  was 
estopped  to  assert  the  lessor's  lack  of  title  for  the  reason  that  such 
lack  appeared  on  the  face  of  the  instrument  containing  the  at- 
tornment, would  suggest  that,  while  the  court  had  in  mind  the 
common-law  doctrine  of  estoppel  by  deed,  it  did  not  regard  this 
as  the  basis  of  its  decision,  that  doctrine  not  applying  "when 
the  truth  appears,  "'t^*^  It  would  seem  then  that  the  decisions 
must  be  regarded  as  based  on  the  doctrine  of  estoppel  in  pais, 
but  the  applicability  of  such  a  doctrine,  in  the  ordinary  case,  for 
the  purpose  of  supporting  distress,  is,  it  is  submitted,  somewhat 
difficult  to  understand.  In  the  particular  cases  referred  to  the 
person  to  whom  the  attornment  was  made  loaned  money  on  the 
strength  thereof,  the  attornment  being  given  as  security  collateral 
to  a  mortgage,  but  no  particular  reference  is  made  to  this  fact, 
and  the  expressions  of  the  judges  would  seem  to  be  to  the  effect 
that  if  one  in  possession  of  land  attorns  to  another,  for  any  rea- 
son whatever,  or  without  any  reason,  his  mere  acceptance  of  the 
position  of  tenant  estops  him  from  asserting  that  the  person  to 
whom  he  attorns  has  not  a  reversion  sufficient  to  sustain  a  dis- 
tress.    In   the    ordinary    case,   the    person    making   the    attorn- 

&  J.  224;  Morton  v.  Woods,  L.  R.  3  sion  of  Lord  Chelmsford  in  Jolly  v. 
Q.  B.  293.  Arbuthnot,  4  De  Gex  &  J.  224,  that 
*oo  Bigelow,  Estoppel,  c.  9,  §  5.  the  fact  that  the  true  state  of  the 
Previous  cases  holding  that  there  title  appears  on  the  face  of  the  deed 
is  no  estoppel  to  deny  the  existence  does  not  exclude  the  estoppel,  say- 
of  the  relation  when  the  truth  ap-  ing  that  that,  being  the  decision  of 
pears  from  the  indenture  on  which  the  Lord  Chancellor  on  appeal,  is 
the  estoppel  is  sought  to  be  based  a  decision  of  a  court  of  co-ordinate 
are  distinguished  by  Kelly,  C.  B.,  in  jurisdiction  to  which  the  court  of 
Morton  v.  Woods,  L.  R.  4  Q.  B.  293,  exchequer  chamber  is  bound  to  de- 
supra,  on  the  ground  that  "they  fer.  In  Jolly  v.  Arbuthnot,  4  De 
were  either  actions  of  covenant  in  Gex  &  J.  224,  a  power  of  distress  was . 
which  the  covenant  must  be  enfor-  expressly  given,  and  so  the  lan- 
cible  as  an  obligation  at  law,  or  guage  of  the  Lord  Chancellor  there- 
actions  of  ejectment  on  a  clause  of  in  to  the  effect  that  a  tenancy  was 
re-entry,  where  it  is  perfectly  clear  created  seems  to  have  been  uncalled 
there  must  be  the  legal  estate  in  for.  Whatever  weight  the  decision 
the  plaintiff."  But  it  would  seem  of  the  Lord  Chancellor  on  appeal 
also  to  be  "perfectly  clear"  that  by  may  carry  as  authority  in  England, 
the  ordinary  rule  a  legal  reversion  such  decision  can  in  other  jurisdic- 
is  necessary  to  support  a  distress,  tions  be  regarded  merely  as  a  de- 
The  same  judge  refers  to  the  deci-  cision    by   a   single  judge,   however 
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inont  eannot  woU  be  rcfrard'Ml  as  liavinfjr  indnciHl  the  acceptance 
t»f  tlif*  atturniiK'nt  or  auy  other  change  of  position  on  the  part  of 
the  person  to  whom  the  attornment  is  made  by  a  tacit  under- 
tukin;,',  involved  in  the  makinfj  of  the  attornment,  not  to  assert, 
as  against  a  distress  by  such  person,  a  lack  of  an  estate  in  him 
saftieieut  to  sustain  a  distress,  and  in  the  absence  of  such  induce- 
ment there  appears  to  be  no  ground  for  an  estoppel.  It  seems 
not  improbable  that  the  fact  that  in  these  particular  cases  the 
attornment  was  evidently  made  for  the  purpose  of  giving  a  ri!:ht 
of  distress,  as  additional  security  for  a  mortgage  loan,  may  have 
disposed  the  court  to  recognize  an  estoppel,  as  resulting  there- 
from, which  it  would  not  have  recognized  in  the  ordinary  case 
of  an  agreement  by  one  in  possession  to  hold  under  another.  It 
seems  proper  that,  if  one  attorns  in  order  to  give  a  right  of  dis- 
tress, and  induces  the  making  of  a  loan  by  so  doing,  he  should 
not  subseqiLently  be  allowed  to  deny  the  right  of  distress.  Such 
an  attornment  clause  in  connection  with  a  mortgage  might  in 
fact  be  regarded  as  equivalent  to  an  express  grant  of  a  right  of 
distress.  This  basis  for  the  estojjpel  would  not,  however,  exist 
when  the  attornment  is  made  without  any  reference  to  a  possible 
distress,  especially  if  the  person  to  whom  it  is  made  does  not 
change  his  position  on  the  strength  thereof. 

In  the  English  cases  referred  to,  the  person  in  possession  ex- 
pressly "attorned"  to  another.  In  legal  effect,  as  we  have  be- 
fore remarked,  an  attornment  is  equivalent  to  an  acceptance  of  a 
lease,^''!  but,  nevertheless,  the  use  of  the  word  "attorn"  might 
perhaps,  it  seems,  have  an  effect  as  creating  a  right  of  distress, 
when  the  mere  acceptance  of  a  conveyance  by  way  of  lease  would 
not  have  that  effect.  Unless  such  a  distinction  is  to  be  recognized 
between  an  attornment  in  express  terms  and  the  acceptance  of  a 
lease,  the  English  decisions  referred  to  are  not  in  entire  accord 
with  others,  to  the  effect  that  a  lessee  cannot  distrain  upon  one 
to  whom  he  has  undertaken  to  make  a  sublease,  if  the  so-called 
sublease  is  in  reality  an  assignment,  as  transferring  the  entire 
leasehold  interest.'*"^  if  a  lessee  may  assert  that  there  is  no  re- 
version in  the  lessor  supporting  the  right  of  distress,  for  the  rea- 

eminent  he  may  be.     The  decision  in  strong  court,  both  below  and  on  ap- 

Morton  v.  Woods,  L.  R.  3  Q.  B.  658,  peal. 

Ii.  R.  4  Q.  B.  293.  was,  however,  it  ^oi  gee  ante,  §  19  c. 

must  be   conceded,  by  a  singularly  402  See  post,  §  151,  note  33. 
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son  that  the  latter 's  estate  at  the  time  of  the  lease  was  too  small, 
he  should  be  allowed  to  assert  that  there  is  no  reversion  in  the 
lessor  for  this  purpose  for  the  reason  that  the  latter  had  no  es- 
tate at  the  time  of  the  lease. 

So  far  as  actions  for  rent  are  concerned,  the  preclusion  of  the 
tenant  to  assert  defects  in  the  lessor's  title  in  defense  to  such  an 
action  would  seem  to  exist  in  cases  in  which  he  was  previously  in 
possession,  as  well  as  in  those  in  which  he  entered  under  the 
lease.  He  has  in  effect  agreed  to  pay  the  rent  for  the  undisturbed 
enjoyment  of  the  possession,  and,  having  that,  he  should  pay  it. 
Occasionally  it  has  been  asserted  that  in  such  case  of  a  lease  to 
one  already  in  possession,  or  of  an  attornment  by  him,  there  is, 
if  the  lessor  or  attornee  has  no  title,  no  consideration  to  support 
the  liability  for  rent,  and  that  consequently  such  lack  of  title  may 
be  asserted  in  defense  to  a  claim  for  rent.^"^*  Such  a  consideration 
would,  however,  in  most  jurisdictions,  it  is  conceived,  be  furnished 
by  the  liability  upon  the  covenant  for  quiet  enjoyment  which 
arises  from  the  creation  of  the  relation  of  landlord  and  tenant,^''^ 
that  is,  the  lessor  or  attornee,  by  the  very  act  of  accepting  the 
position  of  landlord,  furnishes  a  consideration  for  the  promise 
to  pay  rent.  Furthermore,  even  though  the  lessor  has  no  title 
to  the  land,  the  fact  that  he  goes  to  the  trouble  of  executing  a 
written  lease  is,  it  is  conceived,  a  sufficient  consideration  to  sup- 
port the  promise  to  pay  rent.     The  case  is  analogous  to  that  of 

403  Fuller  v.   Sweet,  30  Mich.  237,  demanded   of  the  person  in   posses- 

18  Am.  Rep.  122;  Clary  v.  O'Shea,  72  sion  of  the  premises  that  he  attorn 

Minn.  105,  75  N.  W.  115,  71  Am.  St.  to  him,  which  he  did  by  accepting 

Rep.    465;    Grim   v.    Nelms,    78   Ala.  a  lease,  it  was  held  that  the  person 

604;   Snyder  v.  Guthrie,  21  Hun  (N.  in  possession   was   not  thereby   pre- 

Y.)    341.  eluded,  in  an  action  for  rent,  from 

In  Prevot  v.  Lawrence,   51    N.   Y.  attacking     the    receiver's     right    to 

219,   and  Derrick  v.  L,uddy,    64   Vt.  make    the    lease.     The    court    says 

462,  24  Atl.  1050,  it  is  decided  that  that  "the  receiver,  having  given  no 

one  attorning  to  another  cannot  as-  bond,  had  no  legal  right  to  the  pos- 

sert  the  latter's  lack  of  title  in  de-  session,  and  the  defendant  being  in 

fense   to   a   claim  for  rent.     In   the  possession  as  of  his  own  right  when 

first    of    these    case    the    lease    was  that   demand   was  made  on  him,   it 

under  the  seals  of  both  parties.  cannot  be  said,  in  law,  that  in  mak- 

In  Phillips  V.  Smoot,  12  D.  G.   (1  ing    this    lease    he    took    possession 

Mackey)  478,  where  a  receiver,  with-  under  the   receiver;    all  he  did   was 

out  qualifying  by  giving  bond  as  re-  to  use  words,  he  did  not  act." 
quired  by  the  order  appointing  him,       404  See  post,  §  79  a. 
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a  promise  to  pay  money  for  which  a  sufTfieiont  consideration  is 
fnriiislied  by  the  promisee's  reh-ase  of  all  liis  ri^'hts  in  the  land, 
althoiiirh  he  has  no  ri.Lrhts  therein,  "for  it  puts  him  to  the  trouble 
of  making  a  release.  "-"^^  It  does  not  seem,  however,  that  the 
making  of  a  mere  oral  lease  or  the  oral  acceptance  of  an  at- 
tornment could  be  regarded  as  involving  such  trouble  to  the 
lessor  or  attornee  as  to  furnish  a  consideration.  But  even  in  such 
case,  if  the  making  of  the  lease  or  acceptance  of  the  attornment 
involves,  as  it  usually  would  involve,  a  forbearance  by  the  lessor 
or  attornee  to  assert  a  claim  to  immediate  possession  which  is 
honestly  believed  by  him  to  exist,  this  would,  in  many  jurisdic- 
tions, be  regarded  as  a  sufficient  consideration,  while  in  others 
this  would  be  the  case  provided  his  claim  could  be  regarded  as 
reasonably  doubtful  in  fact  or  in  law.^"^  Upon  the  whole,  it 
seems,  in  the  majority  of  cases,  there  could  be  found  some  con- 
sideration to  support  a  promise  by  one  already  in  possession  to 
pay  rent.  Even  apart  from  such  promise,  one  who  accepts  a  lease 
reserving  rent  would,  at  common  law,  be  liable  therefor  by  rea- 
son of  privity  of  estate,  as  distinguished  from  privity  of  con- 
tract,'*o^  and  it  does  not  seem  that  such  liability  could  be  affected 
by  the  fact  that  at  the  time  of  the  making  of  the  lease  the  lessee 
was  already  in  possession. 

(4)  Fraud  in  procuring  attornment.  There  are  dicta  in  a 
number  of  cases  to  the  effect  that  fraud  or  imposition  in  procur- 
ing the  acceptance  of  a  lease  or  an  attornment  by  a  person  al- 
ready in  possession  will  render  the  rule  of  estoppel  or  preclusion 
inapplicable,^"^  as  well  as  express  decisions  to  that  effect.^^^     It 

405  Holt,  C.  J.,  Thorp  v.  Thorp,  12  Am.  Dec.  708;  Loring  v.  Harmon,  84 
Mod.  459,  quoted  in  Pollock,  Con-  Mo.  123;  Jackson  v.  Spear,  7  Wend, 
tracts  (6th  Ed.)  459.  And  see  to  the  (N.  Y.)  401;  Ingraham  v.  Baldwin,  9 
same  effect  Mullen  v.  Hawkins,  141  N.  Y.  (5  Seld.)  45;  Dixon  v.  Stew- 
Ind.  363,  40  N.  E.  797;  Kerr  v.  Lucas,  art,  113  N.  C.  410,  18  S.  E.  325;  Wil- 
83  Mass.  (1  Allen)  279;  Sykes  v.  liams  v.  Wait,  2  S.  D.  210,  49  N.  W. 
Chadwick,  85  U.  S.    (18  Wall.)   141.  209,  39  Am.  St.  Rep.  768. 

406  See  Wald's  Pollock,  Contracts  409  Doe  d.  Plevin  v.  Brown,  7  Adol. 
(Williston's  Ed.)  214,  215;  9  Cyclo-  &  E.  447;  Gravenor  v.  Woodhouse,  1 
pedia  Law  &  Proc.  342.  Binii:.  38;  Lyon  v.  Washburn,  3  Colo. 

407  See  post.  §   171  a.  201;    Ball  v.  Lively,  25  Ky.   (2  J.  J. 

408  Lyon  V.  Washburn,  3  Colo.  201;  Marsh.)  181;  Suddarth  v.  Robert- 
Doe  d.  Ball  V.  Lively,  31  Ky.  (1  son,  118  Mo.  286,  24  S.  W.  151; 
Dana)  60;  Carter  v.  Marshall,  72  111.  Young  v.  Heffernan.  67  111.  App. 
609;   Tison  v.  Yawn,  15  Ga.  491,  60  354;    Brown    v.    Dysinger,    1   Rawle 
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is,  however,  impossible  to  derive  therefrom  any  positive  criterion 
as  to  what  constitutes  fraud  or  imposition  for  this  purpose.  Con- 
ceding the  existence  of  the  rule  so  frequently  stated,'*^*'  that  one 
in  possession  who  accepts  a  lease  or  attorns  is  precluded  to  deny 
the  lessor's  or  attornee's  title,  it  is  apparent  that  the  mere  fact 
that  one  having  no  title  obtains  such  acceptance  or  attornment 
from  the  person  in  possession  does  not  show  such  fraud  or  im- 
position.^ii  So  it  has  been  said  that  "the  mere  fact  that  the  ten- 
ant has  a  better  title  than  his  landlord  does  not  of  itself  raise  the 
presumption  that  the  lease  was  a  fraud  or  accepted  by  mistake. 
The  lease  is  not  rendered  void  by  proving  title  in  the  lessee.  To 
make  the  law  otherwise  would  be  to  say  that  the  tenant  shall  not 
set  up  title  in  himself  when  he  has  none,  and  that  the  lease  shall 
be  no  evidence  of  the  landlord's  rights  except  when  he  can  prove 
them  without  it.  "^12 

The  fraud  necessary  for  this  purpose  must  have  been  perpetrat- 
ed in  the  course  of  the  creation  of  the  relation  of  tenancy,  and 
that  the  person  from  whom  the  lease  was  accepted,  or  to  whom  the 
attornment  was  made,  procured  the  conveyance,  under  which  he 
claimed  at  the  time  of  making  the  lease,  by  fraud  upon  his  gran- 
tor,4i3  or  in  fraud  of  his  grantor's  creditors,^^^  is  immaterial  in 
this  respect.  It  has  been  decided  that  the  fact  that  the  lease  ac- 
cepted by  the  person  in  possession,  owing  to  the  fraud  of  the  les- 
sor, omitted  a  provision  which  had  been  agreed  upon,  giving  the 
lessee  a  right  to  purchase,  did  not  exclude  the  estoppel,  the  fraud 

(Pa.)  409;  Baskin  v.  Seechrist,  6  Pa.  (Code  1907,  §  4271)  that  in  such  pro- 

154;    Evans  v.  Bidwell,  76  Pa.  497;  ceedings  no  inquiry  into  the  naerits 

Jenckes  v.  Cook,  9  R.  T.  520;  Givens  of    the  title  are  permissible. 

V.  Mnllinax,  4  Rich.  Law  (S.  C.)  590,  410  See  ante,  78  k    (1). 

55  Am.  Dec.  706;  Cross  v.  Freeman,  411  It  is  so  stated  in  People's  Loan 

19  Tex.  Civ.  App.  428,  47  S.  W.  473;  &  Bldg.  Ass'n  v.  Whitmore,  75  Me. 

Allison  V.  Casey,  63  Tenn.  (4  Baxt.)  117. 

587;    Shultz  v.  Elliott,  30  Tenn.    (11  412  Black,   C.  J.,  in  Thayer  v.   So- 

Humph.)  183;  Alderson  v.  Miller,  15  ciety  of  United  Brethren,  20  Pa.  60, 

Grat.    (Va.)   279.  quoted   and    approved    in  Mackin  v. 

In  Nicrosi  v.  Philippi,  91  Ala.  299,  Haven,  187  111.  480,  58  N.  E.  448. 

8   So.  561,  it  is  decided  that  in  un-  413  Vi'illiams  v.  Wait,  2  S.  D.  210, 

lawful   detainer  proceedings  against  49  N.  W.  209,  39  Am.  St.  Rep.  768. 

one  who  accepted  a  lease  from  plain-  m  Smith    v.    McCurdy,    3    Phila. 

tiff,   it   cannot  be  shown   that   such  CPa.)  488;  Palmer  v.  Melson,  76  Ga. 

acceptance    was    induced    by    fraud,  803. 
in   view  of  the  statutory  provision 

L.  and  Ten.  31. 
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in  tliis  ease  not  affecting  tlie  operation  of  the  instrument  as  a 
lease.^*'' 

So  far  as  regards  an  acti')n  for  rent  or  on  any  covenant  of  a 
lease  made  to  one  already  in  possession,  the  right  to  assert  fraud 
as  a  defense  is  independent  of  the  validity  of  the  lessor's  title. 
As  we  have  before  seen,^^*'  the  fact  that  the  aeci'ptanee  of  a  lease 
was  procured  by  fraud  constitutes  a  defense  to  an  action  for  rent 
or  upon  any  covenant,  provided  the  lessee  promptly  returns  what 
he  has  procured  liy  reason  of  the  lease,  that  is,  the  possession. 
If,  however,  the  lessee  has  not  obtained  possession  by  the  taking  of 
the  lease,  as  wlien  a  lease  is  made  to  one  already  in  possession, 
or,  as  it  may  be  otherwise  expressed,  an  attornment  is  made  by 
such  a  person,  there  is  nothing  for  him  to  return,  and  he  may  con- 
sequently assert  the  fraud  in  defense  to  an  action  for  rent  or  on  a 
covenant  while  still  retaining  possession.  And  this  seems  the 
onlj'-  difference,  as  regards  such  an  action,  between  the  effect  of 
fraud  when  the  lessee  was  previously  in  possession  and  when  he 
was  not.  As  to  the  effect  of  the  lessor's  lack  of  title,  the  fraud 
may  consist  of  false  representations  as  to  title,  but,  provided  this 
is  not  the  character  of  the  fraud,  it  is  quite  sufficient  as  a  defense 
or  ground  of  roseission  without  reference  to  such  lack  of  title, 
and  the  validity  or  invalidity  of  the  lessor's  title  seems  to  be  per- 
fectly immaterial. 

In  the  case  of  an  action  by  the  lessor  for  possession,  the  exist- 
ence of  fraud  on  the  part  of  the  lessor  in  procuring  the  accept- 
ance of  the  lease  cannot  prevent  recovery  by  him,  if  the  possession 
was  obtained  from  him  by  the  lessee.'*^'''  If  the  possession  was  not 
obtained  from  him,  the  lessee  being  already  in  possession,  the  only 
possible  ground  on  which  the  lessor  could  succeed  in  the  action 
would  be  the  fact  that  the  lease  had  been  accepted  by  the  defend- 
ant, that  is,  an  attornment  had  been  made,  and  that,  as  we  have 
seen,  is  ordinarily  sufficient,  by  the  weight  of  authority,  to  prevent 
the  defendant  from  questioning  the  lessor's  title. '^^^  But  if  the  ac- 
ceptance of  the  lease  (the  attornment)  was  procured  by  the  fraud 
of  the  lessor,  it  may  be  disregarded  by  the  lessee  (the  attornor), 
and  he  may  consequently  question  the  lessor's  title  as  if  the  rela- 
tion of  tenancy  had  never  been  created  between  them.     In  other 

415  Forgy  V.  Harvey,  151  Ind.  507,        4i7  Ree  ante,  §  78  h. 
51  N.  E.  lOfifi.  <i8See  ante,  §  78  k   (1). 

*i«  See  ante,  §  38  b. 
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words,  in  the  case  of  an  attornment  or  acceptance  of  a  lease  by 
one  already  in  possession,  as  a  result  of  the  lessor's  fraud,  the 
lessee  may  question  the  lessor's  title  in  an  action  by  the  lessor 
to  recover  possession,  although  he  cannot  do  so  if  he  obtains  pos- 
session by  virtue  of  the  lease,  even  though  the  acceptance  of  the 
lease  was  procured  by  fraud. 

(5)  Attornment  under  mistake.  There  are  numerous  dicta 
to  the  effect  that  the  rule  of  estoppel  or  preclusion  does  not  apply 
if  the  acceptance  of  the  lease  or  attornment  was  by  mistake,^^^ 
and  also  a  number  of  decisions  to  that  effect.^20  Conceding  that 
a  mistake  on  the  part  of  the  lessee  or  attornor  alone  will  always 
have  such  an  effect,  there  are,  it  would  seem,  but  few  cases  in 
which  the  estoppel  could  ever  operate  against  one  previously 
in  possession,  since  such  a  person  is  not  likely  to  agree  to  hold 
under  another  having  no  title,  unless  under  the  mistaken  impres- 
sion that  such  other  has  a  valid  title,  and  the  effect  would  be 
that  one  in  possession  who  accepts  a  lease  or  attorns  to  another 
would  be  precluded  from  denying  such  other's  title  only  if,  at 
the  time  of  such  acceptance  or  attornment,  he  knew  of  or  suspect- 
ed such  lack  of  title  and  consented  to  hold  under  the  other  mere- 
ly to  avoid  litigation,  however  unfounded  this  might  be.  The 
decisions  just  cited  in  which  this  exception  has   been  applied 

«9  See  Farris  v.  Houston,  74  Ala.  ble) ;  Pacific  Mut.  Life  Ins.  Co.  v. 
162;  Lyon  v.  Washburn,  3  Colo.  201;  Stroup,  63  Cal.  150;  Anderson  v. 
Tison  V.  Yawn,  15  Ga.  491,  60  Am.  Smith.  63  111.  126;  Shearer  v.  Win- 
Dec.  708;  Carter  v.  Marshall,  72  111.  ston,  33  Miss.  (4  George)  149;  Child 
609;  Dixon  v.  Stewart,  113  N.  C.  410,  v.  Chappell,  9  N.  Y.  (5  Seld.)  246 
18  S.  E.  325;  Jackson  v.  Spear,  7  (semble) ;  Petterson  v.  Sweet,  13 
Wend.  (N.  Y.)  401;  Ingraham  v.  111.  App.  (13  Bradw.)  255;  Michigan 
Baldwin,  9  N.  Y.  (5  Seld.)  45;  Isaac  Cent.  R.  Co.  v.  Bullard,  120  Mich. 
V.  Clarke,  2  Gill  (Md.)  1;  Loring  v.  416,  79  N.  W.  635;  Givens  v.  Mul- 
Harmon,  84  Mo.  123.  linax,  4  Rich.  Law     (S.  C.)    590,  55 

In    Wiggin    v.    Wiggin,    58    N.    H.  Am.   Dec.   706;    Berridge  v.   Glassey 

235,   it  is  said  that   "a  tenant  who  (Pa.)  7  Atl.  749   (semble);   De  Wolf 

accepts    a    lease     under    an     entire  v.    Martin,   12    R.    I.    533;    Shultz   v. 

misapprehension  of  its  purport  and  Elliott,  30  Tenn.   (11  Humph.)    183; 

effect   is   not   estopped    to   deny   the  Washington  v.  Conrad,  21  Tenn.   (2 

title  of  his  landlord."     Just  what  is  Humph.)     562;     Hammons     v.     Mc- 

meant  by  this   does  not  clearly  ap-  Clure,  85  Tenn.  65,  2  S.  W.  37;  Swift 

pear.  v.  Dean,  11  Vt.  323,  34  Am.  Dec.  693; 

42opearce    v.    Nix,    34    Ala.    183;  Queen  v.  Hall,  6  Can.  Exch.  145. 
Cain   V.   Gimon,    36    Ala.    168    (sem- 


484  PRECLUSION  TO  DENY  TITLE.  §  7g 

would  seem  to  support  this  view,  they  being  ordinarily  eases  in 
which  the  person  attorning  or  accepting  a  lease  was  relieved  from 
the  operation  of  the  ordinary  rule  on  the  ground  that  he  had 
acted  under  a  mistake  as  to  the  rights  either  of  liiniself  or  of  the 
person  whom  he  acknowledged  as  landlord.  But  it  is  somewhat 
difficult  to  harmonize  this  view  with  the  numerous  decisions^ ^^ 
U])hol(ling  the  estoppel  against  one  previously  in  possession,  since, 
as  just  suggested,  it  seems  that,  in  accepting  the  position  of  ten- 
ant, he  must  ordinarily  have  done  so  under  a  mistake  as  to  the 
rights  of  the  person  whom  he  acknowledged  as  landlord.''22  In 
Massachusetts  it  appears  to  have  been  clearly  decided  that  the 
fact  that  the  attornment  was  under  the  erroneous  supposition  that 
the  title  was  in  the  person  to  whom  it  was  made  does  not  enable 
the  person  attorning  to  dispute  the  other's  titlc.423 

The  cases  above  cited  appear  to  be  to  the  efTeet  that  the  mistake 
of  the  lessee  or  attornor,  alone,  as  to  the  lessor's  title,  is  sufifi- 
cient,  in  this  connection,  without  any  question  as  to  whether  the 
lessor  or  attornee  was  also  under  the  same  mistake  or  knew  of  the 
other's  mistake.  The  general  rule  seems  to  be,  though  the  cases 
are  by  no  means  clear  or  consistent,  that  a  mistake  as  to  a  private 
right  of  ownership  is  sufficient  to  entitle  one  of  the  parties  to  a 
transaction  to  relief,  either  if  the  mistake  was  mutual,  or  if  such 
party  alone  acted  under  a  mistake  and  the  other  party  knew 
that  he  was  so  acting.424  j^-  (]qq^  not  seem  that  the  cases  above 
cited  can  be  said  to  be  in  harmony  with  such  a  ride,  or  to  be  the 
reverse,  since  they  do  not,  in  fact,  discuss  the  nature  of  the  mis- 
take entitling  a  lessee  to  relief  as  against  his  lessor. 

The  decisions  in  England  as  to  the  exclusion  of  the  rule  of  es- 
toppel or  preclusion  by  reason  of  the  acceptance  of  a  lease  or  at- 
tornment under  mistake  are  quite  as  vague  and  unsatisfactory 
as  those  in  this  county.  The  rule  there  appears  to  be  that  when 
one  who  has  entered  under  a  lease  subsequently  attorns  to  or  takes 
a  lease  from  a  person  other  than  the  original  lessor,  under  the 

421  See  ante,  §  7S  k  (1).  «3  Hawes  v.  Shaw,  100  Mass.  187. 

♦22  See,  to  the  effect  that  the  mere  See,  also,  Bowrlish  v.  City  of  Du- 

fact  that   the   person   attorning  has  biiqne,  38  Iowa,   341;    Bank  of  Mon- 

the    superior    title    does    not    itself  treal  v.  Gilchrist,  6  Ont.  App.  659. 

^ow  that  the  attornment  was  under  •«24  See     Pollock,    Contracts     (Bth. 

mistake,  cases  cited  ante,  notes  409,  Ed.)    473,  476;    Kerr,  Fraud  &   Mis- 

410.  take  (3d  Ed.)   433  et    seq.,  442,  449; 
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impression  that  the  reversionary  estate  is  still  existent  and  has 
passed  to  such  other,  although  as  a  matter  of  fact  such  estate  has 
come  to  an  end,^25  qj.^  if  still  existent,  is  not  vested  in  such 
other,^2G  }jg  may  show  the  true  state  of  the  title  as  against  such 
other.  And  so  it  has  been  held  that  an  agreement  by  a  sublessee, 
upon  the  expiration  of  the  sublessor's  interest,  to  pay  rent  to  a 
person  under  whom  such  sublessor  had  held,  which  agreement 
was  made  under  the  mistaken  impression  that  such  person 's  inter- 
est had  not  expired,  did  not  preclude  him,  as  against  su-ch  per- 
son, from  showing  that  the  latter  had  no  longer  any  title.^-^ 
On  the  other  hand  it  was  said  that  the  tenant  cannot  show  that 
the  person  to  whom  he  paid  the  rent,  under  the  impression  that 
such  person  was  the  assignee  of  the  reversion,  was  not  such  as- 
signee, but  he  must  also  show  who  is  the  real  assignee  and  that 
the  latter  has  such  title  as  would  entitle  him  to  a  verdict  in 
ejectment,  and,  accordingly,  it  was  held  that  the  tenant  could  not 
refuse  to  continue  paying  rent  to  one  named  as  devisee  in  the  will 
of  the  lessor  on  the  ground  that  the  will  had  been  questioned  as 
not  being  properly  executed.428  And  in  another  case,  it  was 
decided  that  a  tenant  who,  on  the  lessor's  death,  agreed  to  hold 
of  one  named  as  devisee  in  the  lessor's  will,  could  not  show  that 
the  will  was  void  for  mental  incapacity .^29 

A  distinction  may  perhaps  be  suggested  between  the  English 
cases  above  referred  to,  in  which  the  attornment  was  under  the 
mistaken  belief  that  the  person  to  whom  it  was  made  was  either 
the  assignee  of  the  reversion  or  one  originally  in  privity  with  the 
owner  of  the  reversion,  and  a  case  in  which  the  person  attorning 
mistakenly  credited  the  person  to  whom  he  attorned  with  a  su- 
perior title  in  no  way  connected  with  that  of  the  lessor.  It  does 
not  appear  that  the  estoppel  has  ever,  in  England,  been  excluded 
owing  to  a  mistake  of  the  latter  character,  and  in  one  case  where 

20  Am.  &  Eng.  Enc.  Law    (2d  Ed.)  428  Carlton  v.  Bowcock,  51  Law  T. 

818,  819.  (N.  S.)  659. 

425  Fenner  v.  Duplock,  2  Bing.  10.  429  Doe  d.  Marlow  v.  Wiggins,  4  Q. 

426  Rogers  V.  Pitcher,  6  Taunt.  B.  367.  In  this  case  Patteson,  J., 
202;  Gregory  v.  Doidge,  3  Bing.  474;  says:  "There  was  no  mistake  of 
Knight  V.  Cox,  18  C.  B.  645  (sem-  facts  in  this  case.  T.  was  devisee, 
ble) ;  Doe  d.  Higginbotham  v.  Bar-  whether  the  will  was  sustained  or 
ton,  11   Adol.    &  E.   307.  not."     The  other  judges  do  not  men- 

427  Claridge  v.  Mackenzie,  4  Man.  tion  "mistake." 
&  G.  143. 
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a  lessee  had  attorned  to  B  on  liis  lessor's  hutia  fide  statement  that 
B  liad  eonviiK-ed  liiiu  tliat  he,  B,  was  the  real  owner  of  the  prop- 
erty, it  was  held  that  the  lessee  was  precluded  from  showing  that 
a  thirtl  piTsun  was  owner.^^" 

Coueeding  that,  in  the  partieular  ease,  there  is  such  a  mistake 
as  to  invaliilate  the  attornment  or  acceptance  of  the  lease  hy 
one  in  possession,  the  effect  is,  it  seems,  the  same  as  when 
the  attornment  or  acceptance  of  the  lease  is  ])rocured  by  fraud,"*^^ 
that  is,  to  relieve  the  lessee  from  his  contractual  liabilities  with- 
out respect  to  wdiether  the  lessor's  title  is  valid  or  invalid,  and 
to  enable  the  lessee,  in  an  action  by  the  lessor  for  possession,  to 
defend  on  the  ground  that  there  is  an  outstanding  paramount  title. 

1.  Persons  subject  to  the  rule  of  preclusion.  Not  only  is  the 
original  lessee  ordinarily  precluded  from  denying  the  validity  of 
the  lessor's  title  at  the  time  of  making  the  lease,  but  all  persons 
claiming  or  holding  by,  through  or  under  the  lessee  are  also  so 
precluded.'*32  "Were  this  not  so,  it  is  plain,  the  rule  of  preclusion 
would  be  of  little  benefit  to  the  landlord. 

In  accordance  with  this  principle,  the  assignee  of  the  lessee  is 
precluded  to  the  same  extent  as  the  lessee  himself  from  denying 
the  lessor's  title.^^a     j^j^^  the  fact  that  the  assignment  purports 

430  Hall  V.  Butler,  10  Adol.  &  E.  v.  Dove,  7  Or.  467;  Thomson  v. 
204.  And  see  Doe  d.  Jackson  v.  Peake,  7  Rich.  Law  (S.  C.)  353; 
Wilkinson,   3  Barn.  &  C.  413.  Adams  v.  Shirk,  55  C.  C.  A.  25,  117 

431  See  ante,   at  notes   416-418.  Fed.  801. 

432  Russell  V.  Irwin's  Adm'r,  38  433  Morris  v.  Wheat,  11  App.  D.  C. 
Ala.  44;  Blakeney  v.  Ferguson,  20  201;  Ballance  v.  Peoria,  180  111.  29, 
Ark.  547;  Rose  v.  Davis,  11  Cal.  54  N.  E.  428;  Byrnes  v.  Douglass,  23 
133;  Standley  v.  Stephens,  66  Cal.  Nev.  83,  42  Pac.  788;  White  v.  Bar- 
541,  6  Pac.  420;  Owen  •.  Brookport,  low,  72  Ga.  887;  Den  d.  Lunsford  t. 
208  111.  35,  69  N.  E.  952;  Sexton  v.  Alexander,  20  N.  C.  (3  Dev.  &  B. 
Carley,  147  111.  269,  35  N.  E.  471;  Law)  166;  Earle  v.  Hale,  31  Ark. 
Doty  V.  Burdirk,  83  111.  473;  Rat-  470;  Leshey  v.  Gardner,  3  Watts  & 
cliff  V.  Bellfonte  Iron  Works  Co.,  87  S.  (Pa.)  314,  38  Am.  Dec.  764;  Der- 
Ky.  559,  10  S.  W.  365;  Chambors  v.  rick  v.  Luddy,  64  Vt.  462,  24  Atl. 
Pleak,  36  Ky.  (6  Dana)  436,  32  Am.  1050;  Stagg  v.  Eureka  Tanning  & 
Dec.  78;  Newman  v.  Mackin,  21  Miss.  Currying  Co.,  56  Mo.  317;  Rector  v. 
(13  Smedes  &  M.)  383;  Den  d.  Har-  Gibbon,  111  U.  S.  276,  28  Law.  Ed. 
ker  v.  Gustin,  12  N.  J.  Law  (7  Halst.)  427;  McWhorter  v.  Stein  (Ala.)  39 
42;  Springs  v.  Schenck,  99  N.  C.  551,  So.  617;  Jones  v.  Todd,  22  U.  C.  Q. 
6  S.  E.  405,  6  Am.  St.  Rep.  552;  Gen-  B.  37;  Cahuac  v.  Scott,  22  U.  C.  C.  P. 
in  v.  Ingersoll,  2  W.  Va.  558;  Jones  551. 
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to  transfer  a  fee  simple  interest  is  immaterial  in  this  connection.434 
According  to  at  least  one  decision,  it  is  immaterial  that  the  trans- 
feree by  a  conveyance  purporting  to  convey  a  fee  simple  has  no 
notice  that  his  grantor  is  merely  a  tenant  under  a  lease,^^^  v^hile 
there  is  another  decision  to  the  contrary.^^e  ^he  question  is 
one  which  would  arise  when  one  who  has  a  good  title  in  fee  sim- 
ple attorns  to,  or  takes  a  lease  from,  another,  and  subsequently 
conveys  in  fee  simple  to  one  who  purchases  on  the  strength  of  the 
fee  simple  title  without  knowledge  of  the  attornment  or  lease, 
and  also  when  one  in  possession  under  a  lease  procures  the  para- 
mount title  in  fee,  and  then  conveys  to  another  who  purchases 
without  notice  of  the  lease.  Occasion  for  any  difficulty  in  this 
regard  would  be  to  a  great  degree  eliminated  by  adopting  the 
view,  which  apparently  obtains  in  England,  and  also  perhaps  in 
some  other  jurisdictions,  that,  in  an  action  for  possession  by  a 
landlord  against  his  tenant,  the  latter  is  not  estopped  to  assert  a 
paramount  title  in  himself.^^'^ 

An  heir  of  the  tenant,  who,  on  the  latter 's  death,  continues  the 
possession  of  the  tenant,  standing  solely  on  his  right,  is  subject 
to  the  rule  of  preclusion,'*^^  as  is  one  who  undertakes  to  defend 
an  ejectment  suit  as  being  the  landlord  of  the  original  defendant 
therein.439 

A  subtenant,  like  an  assignee,  is  ordinarily  precluded  from 
questioning  the  title  of  the  head  landlord.*^*' 

434  Rose  V.  Davis,  11  Cal.  133;  And  see  to  the  same  effect  Miller 
Phillips  V.  Roth  well,  7  Ky.  (4  v.  South,  12  Ky.  Law  Rep.  351,  14 
Bibb)  33;  Lane's  Lessee  v.  Osment,  S.  W.  361.  The  fact  that  the  pos- 
17  Tenn.  (9  Yerg.)  86;  White  v.  session  is  taken  under  the  tenant 
Barlow,  72  Ga.  887;  McLennan  v.  seems  to  be  the  material  consid- 
Grant,  8  Wash.  603,  36  Pac.  682;  Bal-  eration,  rather  than  the  fact  of  heir- 
lance  v.  Peoria,  180  111.  29,  54  N.  E.  ship.  An  heir,  as  such,  has  no  title 
428;  Lockwood  v.  Walker,  3  McLean,  to   leasehold  property. 

431,  Fed.  Gas.  No.  8,451  (semble).  430  Doe    d.    Knight    v.    Smythe,    4 

435  Lane's  Lessee  v.  Osment,  17  Maule  &  S.  347;  Doe  d.  Manvers  v. 
Tenn.    (9    Yerg.)     86.     There    is    at  Mizem,  2  Moody  &  R.  56. 

least  a  dictum  to  that  effect  in  Mc-  In  Isler  v.  Ploy,  66  N.  C.  547,  it  is 

Lennan   v.    Grant,   8   Wash.    603,   36  decided  that  this  principle  is  modi- 

Pac.  682.  fied  by  the  adoption  of  a  statute  re- 

436  Thompson  v.  Clark,  7  Pa.  62.  quiring  or  permitting  all  persons 
And  see  White  v.  Barlow,  72  Ga.  887.  claiming  title  to  be  made  parties. 

437  See  ante,  §  78  i.  440  Barwick  v.  Thompson,  7  Term 

438  Lewis   V.    Adams,    61    Ga.    559.  R.  488;   Patten  v.  Deshon,  67  Mass. 
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A  licensee  of  the  lessee,  or  of  one  claimin<]j  under  the  lessee,  is 
likewise  preelutled  to  the  same  extent  as  is  the  lessee  from  denying' 
the  title  of  the  landlord  iu  defense  to  an  action  by  the  latter 
for  possession .■'■*i  There  is  a  modern  Enj^dish  decision,  however, 
to  tlie  elTeet  that  one  making  use  of  the  premises  by  the  ti-nant's 
license  is  nit  precluded  from  denying  the  landlord's  title  as  a 
means  of  showini?  the  invalidity  of  a  distress  made  by  the  land- 
lord on  the  goods  of  such  licensee,  in  an  action  for  damages  on 
account  of  the  conversion  of  such  goods.^*^  Conceding  that- ordi- 
narily the  tenant  is  precluded  from  denying  the  landlord's  title 
for  the  purpose  of  invalidating  a  distress,-''*'^  it  is  not  apparent 
why  one  on  the  premises  by  his  license  should  not  also  be  so  pre- 
cluded. If  such  third  person  replevies  the  goods  he  is,  by  force 
of  the  statute  of  11  Geo.  2,  c.  ig,'*''^  precluded  from  asserting  a 
lack  of  title  in  the  lessor  as  against  the  landlord's  avowry  ;44'* 
and  other  forms  of  proceeding,  involving  the  legality  of  the  dis- 
tress, such  as  an  action  for  conversion,  might  well  be  regarded  as 
within  the  equity  of  the  statute. 

The  rule  of  preclusion  has  also  been  applied  as  against  one  who 
obtained  possession  from  the  tenant  under  summary  proceedings, 

(1  Gray)  325;  Stewart  v.  Miles,  166  Graves,    80    Ala.    416;     Fordyce    v. 

Mo.  174,  65  S.  W.  754;   Den  d.  Luns-  Young,  39  Ark.  135. 

ford  V.  Alexander,  20  N.  C.  (3  Dev.  44i  Stewart  v.  Miles,  166  Mo.  174, 

&  B.  Law)  106;  Bonds  v.  Smith,  106  65  S.  W.  754;  Doe  d.  Kluge  v.  Lache- 

N.  C.  553,  11  S.  E.  322;    Stewart  v.  nour,  34  N.  C.    (12  Ired.  Law)    180; 

Keener.  131  N.  C.  486,  42  S.  E.  935;  Dills  v.   Hamrton.  92  N.   C.  565.     A 

Graham  v.  Moore,  4  Serg.  &  R.  (Pa.)  member  of  the  lessee's  family  who 

467;    Milhouse    v.    Patrick,    6    Rich,  aids  in  paying  the  rent  is  said  to  be 

Law    (S.  C.)    353;    Newman  v.  Mac-  estopped.     Hodgkin    v.    McVeigh,   86 

kin,  21  Miss.  (13  Smedes  &  M.)  383;  Va.  751.  10  S.  E.  1065. 

Reed  v.  Shepley,  6  Vt.  602;    Beck  v.  442  Tadman  v.  Henman  [1893]  2  Q. 

Minnesota  &  Western  Grain  Co.,  131  B.  168. 

Iowa,   62,   107    N.  W.   1032,   7  L.  R.  443  See  ante,  §  78  c  (5). 

A.  (N.  S.)  930.  444  See  ante,  §  78  c  (5). 

A    sublessee    is     precluded     from  44b  Sylllvan    v.    Stradling,   2   Wlls. 

denying  the  title   of  his   immediate  108;   Smith  v.  Aubrey,  7  U.  C.  Q.  B. 

lessor    to    the    same    extent    as    an  90.     In  both  of  these  cases  the  per- 

original  lessee.     Burnett  v.  Rich,  45  son   whose  goods  were  seized  under 

Ga.  211;  Coburn  v.  Palmer,  62  Mass.  the  distress  and  who  was  held  to  be 

(8  Cush.)   124;   Stoops  v.  Devlin,  16  precluded      from     questioning     the 

Mo.  162;  Tilyou  v.  Reynolds,  108  N.  landlord's  title  was  a  person  other 

Y.    558,    15    N.    E.    534;    Wright    v.  than  the  tenant. 
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based  on  a  lease  by  him  to  the  tenant  subsequent  to  that  under 
which  the  tenant  entered,  he  in  effect  holding  possession  under 
the  tenant  as  regards  the  original  landlord.-*-**^ 

A  tenant's  wife  who  lives  upon  the  land  with  her  husband,  and 
whose  entry  thereon  is  by  reason  of  her  husband's  right  of  pos- 
session, would  seem  to  be  within  the  rule  of  preclusion  or  estoppel, 
and  it  has  been  so  decided.^^^  And  it  has  likewise  been  decided 
that  the  rule  extends  to  a  husband  who  enters  in  right  of  his 
wife.448  Were  it  otherwise,  any  rule  of  estoppel  or  preclusion 
could,  in  the  case  of  a  married  tenant,  be  rendered  practically 
nugatory.  In  one  case,  however,  it  has  been  held  that  the  wife  of 
the  tenant  may  attack  the  title  of  the  landlord.^-ia 

The  surety  of  the  lessee  for  the  payment  of  rent  is  precluded 
to  the  same  extent  as  the  lessee  to  deny  the  lessor's  title,  when 
sued  upon  his  contract  of  suretyship.^^o 

The  rule  of  preclusion,  it  has  been  held,  may  be  asserted  to  its 
full  extent  against  one  who,  claiming  a  title  paramount  to  that 
of  the  lessor,  instead  of  bringing  an  action  to  assert  his  rights, 
procures  possession  from  the  tenant  and  then  undertakes  to  as- 
sert his  claim  in  an  action  by  the  landlord  for  rent  or  posses- 
sion.^^i     So  far  as  an  action  for  possession  is  concerned,  how- 

446  Cox  V.  Cunningham,  77  111.  545;  is,  according  to  the  cases  before  re- 
Ballance  v.  Fortier,  8  111.  (3  Glim.)  f erred  to,  sufficiently  in  privity  with 
291.  him  for  the  application  of  the  rule 

447  Russell  V.  Irwin's  Adm'r,  38  in  question  in  an  action  by  the  land- 
Ala.  44;  Taylor  v.  Eckford,  19  Miss,  lord  for  possession.  She  is  as  much 
(11  Smedes  &  M.)   21.  in  privity  with  him  as  an  ordinary 

A  widow  of  the  tenant  remaining  licansee,    it    would    seem    (ante,    at 

in   possession  is    estopped.     Love  v.  note  441).     It  is  submitted  that  the 

Dennis,  Harp.  Law  (S.  C.)   70;   Den  character  of  the  proceeding  involved 

d.  Bufferlow  v.  Newson,  12  N.  C.  (1  in    this   case,   a   proceeding   by    the 

Dev.  Law)   208.  .  wife  to  cancel  a  deed,  did  not  call 

448  Hagar  v.  Wikoff,  2  Okl.  580,  39  for  the  application  of  any  rule  of 
Pac.  281.  estoppel   or   preclusion.     Ante,    §    78 

449  Shew  V.  Call,  119  N.  C.  450,  26  c   (6). 

S.  E.  33,  56  Am.  St.  Rep.  678.     The  45o  Oliver  v.  Gary,  42  Kan.  623,  22 

theory   of  the    decision    is  that  the  Pac.     733;     Ewing    v.    Cottman,    43 

wife    is    not   bound    because    she    is  Wkly.  Notes  Cas.  (Pa.)   525. 

not    in    privity    with    her    husband.  45i  Doe  d.  Bullen  v.  Mills,  2  Adol. 

"Privity"    is    such    an    elastic    term  &  E.  17;   Doe  d.  Haden  v.  Burton,  9 

that  it  is  frequently  difficult  to  say  Car.   &  P.  254;    White  v.  Nelles,   11 

whether  it  exists  or  not.     One  who  Can.  Sup.  Ct.   587;   Doe  d.  Miller  v. 

obtains  possession  from  her  husband  Tiffany,  5  U.  C.  Q.  B.  79;  Kepley  v. 
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ever,  the  person  so  in  possession  mi,c:ht,  it  is  submitted,  be  allowed 
to  prove  his  parainount  title  iu  that  action  rather  than  be  re- 
quired to  bring  another  action  for  the  purpose.  lie  would,  in 
either  case,  have  the  burden  of  proving  liis  title,  and,  this  being 
so,  it  would  seem  to  be  immaterial  to  the  landlord  whether  he 
does  so  as  plaintiff  or  defendant.^-'*i* 

The  fact  that  the  lessee,  or  one  claiming  under  him,  is  non  sui 
juris,  is  evidently  no  reason  for  allowing  him,  after  the  expiration 
of  the  term,  to  retain  the  possession  which  was  acquired  under  the 
lease  on  the  ground  of  defects  in  the  lessor's  title.^^2  That  is,  he 
is  precluded  from  questioning  such  title  to  the  same  extentiias  any 
other  tenant.  The  liability  of  such  a  person  for  rent,  elsewhere 
considered,'*^^  is  presumably  likewise  independent  of  the  question 
of  the  lessor's  title. 

m.  Persons  entitled  to  assert  the  rule  of  preclusion  — 
(1)  Transferees  of  reversion.  The  lessee,  or  the  person  in  pos- 
session under  the  lessee,"*^^  is  precluded  from  asserting  defects 
in  the  lessor's  title  as  against  a  transferee  of  the  lessor  to  the 
same  extent  as  against  the  lessor  hiraself,'*^^  and  this  is  so  not 
only  when  the  reversion  is  transferred  by  voluntary  act,  but  also 
when  it  passes  by  sale  under  judicial  process  or  decree,'* '^^  or  by 

Scully,  185  111.  52,  57  N.  E.  187;  Rox-  552;  Brunson  v.  Morgan,  84  Ala.  598, 

bury  V.  Huston,  39  F,e.  312;   Gallig-  4    So.    589;    Christy    v.    Pulliam.    17 

her  V.  Connell,  23  Neb.  391,  36  N.  W.  111.  59;  McFarlane  v.  Kirby,  28  App. 

566;   Bertram  v.  Cook,  32  Mich.  518;  D.    C.    391;    Brenner    v.    Bigelow,    8 

Cox    V.    Cunningham,    77    III.    545;  Kan.    496;    Granger   v.    Parker,    137 

Fleming   v.    Mills,    182    III.    464,    55  Mass.    228;    Benedict    v.    Morse,    51 

N.  E.  373;  Bonds  v.  Smith,  106  N.  C.  Mass.   (10  Mete.)   323;   Den  d.  Luns- 

553,   11   S.    E.   322;    Swan  v.   Busby,  ford  v.  Alexander,  20  N.  C.   (3  Dev. 

5  Tex.  Civ.  App.  63,   24  S.  W.   303;  &  B.  Law)    166;  People  v.  Angel,  61 

Stewart  v.  Roderick,   4   Watts   &   S.  How.    Pr.    (N.   Y.)    157;    Hackney  v. 

(Pa.)    188,    39    Am.   Dec.    71;    Jones  Mclninch,    79    Neb.    128,    112    N.   W. 

V.     Tatham,     20     Pa.     398;     Pulford  290;  Whalin  v.  White,  25  N.  Y.  462; 

V.   Whicher,  76  Wis.   555,   45   N.  W.  Rogers  v.  Hill,  3  Ind.  T.  562,  64  S.  W. 

418.  536;    Funk's    Lessees   v.   Kincaid,    5 

4r-iaSee  ante,  §  78  i   (2).  Md.    404;    Bohn   v.   Hatch,   39  N.  Y. 

402  In  Wilson  v.   James,  79  N.   C.  St.    Rep.   404,   15    N.   Y.    Supp.    550; 

349,    it    was    decided    to    be    imma-  Barton  v.  Learned,  26  Vt.  102. 

terial  that  the  lessee,  being  a  slave,  -iso  Thomson     v.     Peake,     7    Rich, 

was  unable  to  contract.  Law    (S.  C.)   353;   Murphy  v.  Teter, 

453  See  ante,  §  21.  56  Ind.  545;  Boynton  v.  Jackway,  10 

454  See  ante,  §  78  1.  Paige  (N.  Y.)  307;  Siglar  v.  Malone, 

455  Henley  v.  Branch  Bank,  16  Ala.  22  Tenn.   (3  Humph.)   16. 
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mheritance.^^  And  as  against  a  subsequent  lessee  of  the  same 
landlord,  suing  for  possession  upon  the  termination  of  the  prior 
tenancy,  the  prior  tenant  is  precluded  from  questioning  the  les- 
sor's title  at  the  time  of  the  first  lease.'*^'^ 

The  rule  of  preclusion  has  also  been  applied  in  favor  of  an  ad- 
ministrator of  the  lessor  in  behalf  of  whom  an  action,  instituted 
by  the  intestate  against  the  tenant,  has  been  eontinued,^^^  and  in 
favor  of  the  administrator  as  against  the  lessee  of  his  intestate, 
where  the  statute  authorized  him  to  sue  on  the  intestate 's  lease,^^'' 
and  as  against  a  lessee  of  the  widow  of  the  intestate.-**^^  And  the 
administrator  de  bonis  non  has  been  allowed  to  assert  the  rule 
as  against  one  who  entered  under  a  lease  from  the  administrator, 
made  on  behalf  of  the  estate.^^^ 

Though  the  tenant  is  precluded  from  denying  the  lessor's  title 
as  against  a  transferee  of  the  reversion  to  the  same  extent  as  he 
is  precluded  from  denying  it  as  against  the  lessor  himself,  he  is 
not  precluded  from  denying  that  one  claiming  the  rights  of  a 
reversioner  is  such,  owing  to  the  fact  that,  though  he  form- 
erly had  the  reversion,  he  has  disposed  thereof,4<53  or  that  he  never 
acquired  it>^'^ 

(2)  Mortgagees.  In  jurisdictions  where  the  common-law 
rule  that  a  mortgagee  has  the  legal  title  is  still  recognized,  the 
tenant  is  no  doubt  precluded  from  denying  the  lessor's  title  as 
against  one  to  whom  the  reversion  has  been  mortgaged,  to  the 
same  extent  as  against  one  claiming  under  an  absolute  convey- 
ance,^65  ^hile  he  may,  as  against  the  mortgagor,  show  that  the 
legal  title  has  passed  to  the  mortgagee.^^e     But  such  is  not  the 

457B]antire  v.  Whitaker,  30  Tenn.  34  Pac.  315;  Pearce  v.  Pearce,  83  111. 

(11  Humph.)   313;  Morris  v.  Wheat,  App.  77. 

11  App    D    C.  201;  Williams  V.  Mc-  ""Clarke  v.    Clarke,  51   Ala.   498. 

^,           T„  ,  /-a    rc^  ofift.  T\/rii  In    Bishop    V.    Lalouette's    Heirs,    67 

Ahley   Cheves  Law  (S^  0200,  Mil-  ^^^               .^    .^    apparently    decided 

ler  V.  South,  12  Ky.  Law  Rep.  351  ^^^^  ^^^  ^^^^^^^^  ^^.^^^   .^  ^^^^^  ^^ 

14    S.   W.    361;    Weeks   v.  Birch,   69  ^^.^^  ^^  ^^^.^^^  ^^^  ^^^.^.^^  „^^er 

Law  T.   (N.  S.)  759;  Smith  v.  Hard-  ^  ^^^^^  ^^  ^^^  administrator, 

wick,  »28   Ky.   Law   Rep.    615,    89    S.  ^^^  Norwood   v.   Kirby's  Adm'r,   70 

W.    731.  Ala.  397. 

458  Gage    V.    Campbell,    131    Mass.  453  See  post,  §  78  n. 
566;    Ball    v.    Chadwick,   46   111.   28;  464  See  post,   §  78,  0. 
Rennie  v.  Robinson,   1  Bing.   147.  455  See  post,  §  146  e. 

459  Ronaldson  v.  Tabor,  43  Ga.  230.  4gg  Niles  v.  Ransford,  1  Mich.  S38, 

460  state  V.  Votaw,   13   Mont.   403,  51  Am.  Dec.   95. 
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case  in  jurisdictions  where  the  mortgagee  has  merely  a  lien  and 
not  the  legal  title,-**^^  and  the  tenant  may,  it  has  been  decided, 
show  that  one  claiming  under  a  conveyance  in  terms  absolute  is 
in  fact  a  mortgagee  and  so  not  entitled  to  the  possession  upon 
the  expiration  of  the  tcrm.'i*'^  In  one  state,  in  whieh  equitable 
defenses  are  allowed,  it  was  decided  that,  in  an  action  by  the 
transferee  under  an  absolute  conveyance  of  the  reversion,  it  could 
be  shown  by  the  tenant  that  the  conveyance  was  made  merely 
as  security,  and  tluit  the  debt  secured  had  been  paid,  so  tliat  such 
transferee  had  no  longer  any  interest  in  the  reversion.*'*''-* 

Although,  in  the  particular  jurisdiction,  a  mortgage  passes  the 
legal  title,  one  claiming  under  a  mortgage  prior  to  the  lease  is 
not  a  transferee  of  the  reversion  in  any  sense,  but  is  a  claimant 
under  a  paramount  title,*'^^  and  he  cannot,  in  suing  the  lessee  for 
possession,  assert  that  the  latter  is  estopped  or  precluded  to  deny 
his  title.-i'i 

(3)  Persons  non  sui  juris.  It  would  seem  that  the  fact  that 
the  lessor  is  no)i  sui  juris,  a  married  woman,  an  infant,  or  an  in- 
sane person,  would  be  a  reason  for  the  application,  with  the  great- 
est strictness,  of  the  ordinary  rule  of  preclusion,  so  as  to  protect 
the  interests  of  one  who  is,  in  the  eye  of  the  law,  unable  to  pro- 
tect them  himself,  and  in  some  cases  it  has  been  applied  in  favor  of 
such  a  person.'*"^  in  one  or  two  cases,  however,  the  courts  have 
refused  to  apply  the  rule  in  favor  of  such  a  person  on  the  theory 

*67  Brenner  v.  Bi^^elow,  8  Kan.  496.  it  was  decided  that  the  defendant  in 

468  Tilleny  v.  Knoblauch,  73  Minn,  an  action  of  unlawful  detainer,  ad- 
108,  75  N.  W.  1039.  mitting  himself  to  be  in  possession 

469  Despard  v.  Walbridge,  15  N.  Y.  under  a  lease  from  plaintiff,  could 
374.  But  in  Farris  v.  Houston,  74  not  allege  that  plaintiff  was  a  slave 
Ala.  162,  it  was  decided  that  a  lessee  and  consequently  non  sni  juris  at 
of  a  mortgagee  could  not  defend  the  time  of  making  the  lease, 
against  an  action  for  rent  by  the  In  Grant  v.  White.  42  Mo.  285,  it 
mortgagee  by  showing  that  the  was  held  that  when  a  married  wo- 
mortgage  debt  had  hej^u  extinguish-  man  made  a  lease  without  her  hus-  ^s 
ed  by  the  rents  and  profits  of  the  band's  consent,  of  her  own  property, 
land.  the  lessee  was   estopped,  in  an  un- 

470  See  ante,  §  73  a  (1).  lawful    detainer   proceeding  by   her, 

471  Holmes  v.  Turner's  Falls,  142  to  assert  the  invalidity  of  the  lease. 
Mass.  590,  8  N.  E.  646.  It    does    not    appear   how   the   inva- 

472  Russell  V.  Erwin's  Adm'r,  38  Hdity  of  the  lease  could  affect  her 
Ala.  44.  rir-ht     to     recover     possession.     See 

In  Helmes  v.  Stewart,  26  Mo.  529,   post,  §  273  a  (3). 
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that  "an  estoppel  must  be  mutual,"  and  that,  since  the  lessor  is  not 
in  such  case  bound  by  the  lease,  the  lessee  is  not  precluded  from 
questioning  the  latter 's  title.^^s  This  doctrine,  that  estoppels 
must  be  mutual,  was  asserted  by  the  early  authorities  in  the  case 
of  estoppel  by  record  and  by  deed,^^^  and  it  was  accordingly  held 
that  a  lessee  was  not  estopped  by  the  fact  that  the  lease  was  by 
indenture,  if  the  lessor,  as  being  a  married  woman  or  infant,  was 
not  also  estopped.-i^^  But  it  seems  clear  that  such  a  rule  has  no 
application  to  the  modern  doctrine  of  estoppel  in  pais,  of  which 
the  asserted  "estoppel  of  a  tenant  to  deny  his  landlord's  title," 
Oased  on  his  entry  into  possession  or  his  acceptance  of  a  lease, 
must  be  considered  a  branch.  An  estoppel  in  pais  is  almost  in- 
variably based  on  representations  or  conduct  by  one  party  to 
the  transaction  only,  and,  consequently,  is  binding  on  him  alone. 
n.  Tenant  may  show  transfer  of  the  reversion— (1)  To 
third  person.  After  having  assumed  liability  for  rent  or  for  use 
and  occupation,  the  lessee  cannot,  as  we  have  seen,  repudiate  such 
liability  on  the  ground  that  the  lessor's  title  is  defective,^^^  nor 
can  he,  after  obtaining  possession  under  the  lease,  refuse  on  that 
ground  to  relinquish  possession  at  the  proper  time  to  the  les- 
sor.477  But  the  lessor  may  transfer  his  reversion  to  another, 
thereby  giving  to  such  other  the  right  to  the  rent  as  Avell  as  to 
the  possession,  and  the  lessee  may  show,  as  against  a  claim  for 
rent  or  possession  by  the  lessor,  that  the  latter,  having  transfer- 
red the  reversion,  is  no  longer  entitled  to  assert  such  claim.  Were 
this  not  the  case,  the  lessee,  or  person  claiming  under  him,  might 
be  liable  to  separate  suits  for  possession,  or  for  rent,  by  both 
the  original  lessor  and  by  a  transferee  of  the  latter,  and  be  with- 
out any  defense  to  either,  since,  as  we  have  seen,478  the  transferee 
of  the  lessor  is  entitled  to  the  benefit  of  any  rule  of  preclusion  or 
estoppel  to  the  same  extent  as  the  lessor  himself. 

473  Crockett    v.    Althouse.    35    Mo.  was  to  be  regarded  as  executing  the 

App.  404.     In  Schenck  v.  Stumpf,  6  lease  merely  as  his  agent. 

Mo.  App.  381,  this  doctrine  was  ap-  474  Co.  Litt.  352  a. 

plied   as  against  a   married  woman  475  Bac.  Abr.,  Leases    (o) ;    James 

making  a  lease  of  her  sole  and  sep-  v.  Landon,  Cro.  Eliz.  37;  Brereton  v. 

arate  estate;  distinguishing  Grant  v.  Evans,  Cro.  Eliz.  700. 

White,    42    Mo.    285,    supra,    on    the  47g  gee  ante,  §  78c   (3)    (4). 

ground    that    there    the    title    was  477  See  ante,  §  78  c  (1)   (2). 

really  in  the  husband,  and  the  wife  478  See  ante,  §  78  m  (1). 
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This  ]>i-i!)('ij)lo,  that  tlie  tenant  may  show  a  convoyance  of  the 
reversion  as  against  a  chiim  set  up  by  the  original  lessor  as  land- 
lord, is  quite  frequently  asserted  in  the  form  of  a  statement  that, 
though  the  tenant  is  estopped  to  assert  defects  in  the  lessor's  title, 
he  may  show  that  it  has  '' expired,"'*""  a  form  of  expression  which 
is  somewhat  misleading  in  this  connection.  Understanding  the 
word  "title"  in  this  connection  to  mean  property  rights,  a  trans- 
fer by  the  lessor  of  all  his  rights  in  the  premises  does  no  doubt 
bring  his  title  to  an  end,  and  accordingly  it  involves  the  expira- 
tion of  his  title,  but  those  rights  still  exist  in  his  transferee,  and 
it  may  be  considered  that  there  is  in  such  case  a  transfer  of  the 
lessor's  title  rather  than  an  expiration  thereof.  After  the  trans- 
fer of  the  lessor's  interest,  or  asserted  interest,  the  tenant  is  pre- 
cluded, to  the  same  extent  as  before,  from  alleging  that  the 
lessor  did  not  have  title  at  the  time  of  the  lease,  but  this  has  not 
the  remotest  bearing  on  his  right  to  show  that  his  lessor's  interest 
has,  since  the  making  of  the  lease,  passed  to  another.  Singularly 
enough,  however,  the  judicial  assertion  of  a  right  in  the  tenant 
thus  to  show  a  transfer  of  the  reversion,  as  against  the  person 
who  made  the  transfer,  seems  to  have  been  quite  frequently  call- 
ed for,  and  it  has  accordingly  been  in  a  number  of  cases  decided 
that  a  lessee,  or  one  claiming  under  him,  may,  when  sued  by  the 
lessor,  for  rent  or  for  possession,  show  that  the  lessor  has  volun- 
tarily transferred  the  reversion  to  another,^^*'  or  that  the  rever- 
sion has  passed  from  the  lessor  by  judicial  process  or  decree,  as, 
for  instance,  by  sale  under  execution,^^!  or  on  foreclosure  of  a 

■»T9  See  Farris  v.  Houston,  74  Ala.  St.    John    v.    Quitzow,    72    111.    334; 

162;    Robertson   v.    Biddell,   32   Fla.  Gregory's  Heirs  v.  Crab's  Heirs,  41 

304,    13    So.    358;    St.    John   v.    Quit-  Ky.    (2   B.    Mon.)    234;    McGuffie   v. 

zow,  72   111.  334;    Kinney  v.  Laman,  Carter,  42   Mich.  497,  4  N.   W.   211; 

8  Blackf.   (Ind.)  350;  Casey  v.  Greg-  Boyd  v.  Sametz,  17  Misc.  728,  40  N. 

cry,  52  Ky.  (13  B.  Mon.)  505,  56  Am.  Y.  Supp.  1070;  West  Shore  Mills  Co. 

Dec.  581;  Giles  v.  Ebsworth,  10  Md.  v.  Edwards,  24  Or.  475,  33  Pac.  987; 

333;  Lane  v.  Young,  66  Hun,  563,  21  Sparks  v.  Walton,  4  Phila.  (Pa.)  72; 

N.  Y.  Supp.  838.  Ryers   v.   Farwell,   9   Barb.    (N.  Y.) 

480  Doe  d.  Marriott  v.  Edwards.  5  615;    Lawrence    v.    Miller,    3    N.    Y. 

Barn.  &  Adol.  1065;  Jackson  v.  Row-  Super.  Ct.   (1  Sandf.)   516;   Chase  v. 

land,  6  Wend.    (N.  Y.)    666,  22  Am.  Dearborn,  21  Wis.  57;  Allen  v.  Hall, 

Dec.    557;    Hoag  v.   Hoag,   35   N.   Y.  66  Neb.  84,  92  N.  W.  171. 
469;  Winn  V.  Strickland,  34  Fla.  610,        4si  Randolph    v.    Carlton.    8    Ala. 

16  So.  606;   Pentz  v.  K^iester,  41  Mo.  606;  Nellis  v.  Lathrop,  22  Wend.  (N. 

447;  Franklin  v.  Palmer,  50  111.  202;  Y.)    121;    Gunn  v.   Sinclair,   52  Mo. 
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mortgage,'^ S2  or  under  condemnation  proceedings,483  or  that  the 
landlord's  interest  has  been  sold  for  taxes.^s-i  So,  in  jurisdic- 
tions where  a  mortgage  has  the  effect  of  transferring  the  legal 
title,  the  lessee  may  show  that,  since  the  making  of  the  lease,  the 
lessor  has  mortgaged  the  premises,  and  that,  consequently,  not 
he,  but  the  mortgagee,  is  entitled  to  assert  the  rights  of  a  land- 
■lord.485  And  not  only  may  the  tenant  show,  as  against  the  les- 
see, that  he  has  transferred  the  reversion,  but  he  may  show  as 
against  a  transferee  of  the  reversion  that  he,  in  turn,  has  re- 
transfered  to  another.-*^^ 

Occasionally  it  is  said  that  the  tenant  may  show  the  transfer 
of  the  former  landlord's  title  to  a  third  person,  and  his  own  at- 
tornment to  such  transferee  as  against  the  former  landlord.-*^'^ 
But  ordinarily  no  necessity  of  attornment  is  suggested,  and,  in 
view  of  the  rule,  usually  embodied  in  a  statutory  provision,  ^ss,  48o 
that  no  attornment  is  necessary  on  a  transfer  of  the  reversion, 
it  is  evident  that  the  absence  of  an  attornment  is  in  most  juris- 
dictions immaterial  in  this  regard. 

(2)  To  himself.  As  the  tenant  may  show,  as  against  one 
suing  as  landlord,  that  the  reversion  formerly  existing  in  the 
latter  has  been  transferred  to  a  third  person,  so  he  may  show 
that  it  has  been  transferred  to  himself,  with  the  result  that  there 
is  no  longer  any  outstanding  reversion.  And  it  is  immaterial, 
for  this  purpose,  whether  the  reversion  has  come  to  him  by  means 
of  a  transfer  voluntarily  made  by  the  former  owner,49o  by  a  sale 

327;    Rhyne    v.    Guevara,    67    Miss.  485  Doe  d.  Marriott  v.  Edwards,  5 

139,  6  So.  736;  Lancashire  v.  Mason,  Barn.    &    Adol.    1065. 

75  N.  C.  455;    Casey  v.  Gregory,  52  486  Doe   d.    Marr  v.  Watson,   4   U. 

Ky.   (13  B.  Mon.)    505,  56  Am.  Dec.  C.  Q.  B.  398. 

581.  487  Franklin  v.  Palmer,  50  111.  202; 

482  Wolf  V.  Johnson,  30  Miss.  (1  Sherman  v.  Spalding,  126  Mich.  561, 
George)    513.  85  N.  W.  1129;   Pentz  v.  Kuester,  41 

483  Lodge  V.  Martin,  31  App.  Div.  Mo.  447. 

13,  52  N.  Y.   Supp.  385;   Corrigan  v.  488,  439  See  post,  §  146  f. 

Chicago,  144  111.  537,  33  N.  E.  746,  21  490  Casey   v.    Gregory,   52   Ky.    (13 

L.  R.  A.  212.  B.  Mon.)  505,  56  Am.  Dec.  581;  Har- 

484  Keys  V.  Forrest,  90  Md.  132,  45  din  v.  Forsj^the,  99  111.  312;  Silvery 
Atl.  22;  Sherman  v.  Spalding,  126  v.  Summer,  61  Mo.  253;  Shields  v. 
Mich.  561,  85  N.  W.  1129;  Jenkinson  Lozear,  34  N.  J.  Law,  496  (mort- 
V.  Winans,  109  Mich.  524,  67  N.  W.  gage  to  lessee);  Aurand  v.  Wilt,  9 
549.  Pa.  54;  Elliott  v.  Smith,  23  Pa.  131; 
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under  jiulicial  process,  as  in  the  case  of  an  execution  salc,'^'  or 
a  tax  sale.^"2 

There  is  a  decision  to  be  found  that,  in  an  action  for  rent,  the 
tenant  can  defend  by  showing  tliat  the  plaintilT  has  merely  con- 
tracted to  convey  the  reversion  to  the  tenant's  wife.^'*^  And  in 
another  case  he  was  allowed  to  defend  in  ejectment  by  showing 
that  a  court  of  equity  had  decreed  that  the  plaintiff  convey  the 
reversion  to  him.^^^  These  decisions  seem  to  involve  the  asser- 
tion of  an  equitable  defense  in  an  action  at  law,  and  would  pre- 
sumably not  be  followed  in  all  jurisdictions.  In  one  state  it  has 
been  decided  that  although  a  tenant  has  contracted  for  the  pur- 
chase of  the  reversion,  he  is  presumed  to  continue  in  possession 
under  the  lease,  so  as  to  be  estopped  to  deny  the  lessor's  title, 
until  the  contrary  is  shown. ■'^^ 

(3)  Effect  of  sale  under  lien.  When  the  tenant  asserts,  as 
against  the  landlord,  a  title  in  himself  or  in  another  obtained  by 
a  voluntary  conveyance,  there  is  ordinarily  no  difficulty  in  deter- 
mining whether  this  is  a  title  paramount  to  that  of  the  lessor  or 
merely  the  lessor's  reversionary  title.  But  when  the  title  thus 
asserted  by  the  tenant  is  one  which  has  passed  out  of  the  lessor 
by  a  forced  sale,  the  question  is  somewhat  more  difficult.  If  the 
charge  or  lien  under  which  the  sale  is  made  is  prior  in  time  to  the 
lease,  it  seems  clear  that  the  purchaser  will  have  a  paramount 
title.'*^*''  A  title  thus  passing  by  sale  under  a  lien  prior  to  the  lease 
is  equivalent  to  a  title  directly  conveyed  by  the  lessor  prior  to  the 
lease,  and  to  assert  such  outstanding  title  involves  an  attack  upon 

Van    Etten    v.   Van    Etten,    69    Hun,  mer,   50  111.  202;    Smith  v.  Scanlan, 

499,   23    N.    Y.    Supp.   711;    Wade   v.  lOG  Ky.   572,  51   S.  "W.  152;    Bowser 

South  Penn  Oil  Co.,  45  W.  Va.  .380,  v.    Bowser,    29    Tenn.    (10    Humph.) 

32  S.  E.  169.  49;    Reed    v.   Munn    (C.   C.    A.)    148 

■*9i  Casey   v.   Gregory,   52  Ky.    (13  Fed.   737.     See  Pickett  v.  Ferguson, 

B.    Mon.)     505,    56    Am.    Dec.    581;  86  Tenn.  642,  8  S.  W.  386. 

Nellis  V.  Lathrop,  22  Wend.  (N.  Y.)'  ■♦ozHipt^ins  v.  Turnor,  61  Mo.  249. 

121;    Pickett  v.    Ferguson,    45    Ark.  4B3  Robertson    v.    Biddell,    32    Fla. 

177,  55  Am.  Rep.  545;  Hetzel  v.  Bar-  304,  13  So.  358. 

ber,  69  N.  Y.  1;  Elliott  v.  Smith,  23  ^o^  Swann  v.   Wilson,  8  Ky.    (1  A. 

Pa.   131;    Ryder   v.   Mansell,   66   Me.  K.    Marsh.)    99. 

167;    Camley   v.    Stanfield,   10    Tex.  ^ob  Schields   v.    Horbach,    49   Neb. 

546,    60    Am.    Dec.    219;    Tewksbury  262.  68  N.  W.  524. 

V.  Magraff,  33  Cal.  237:   Hi?rpins  v.  »n«  See  ante,   §§   47,  73  c;    post,   5 

Turner,    61    Mo.    249;    Tilghman    v.  147. 
Little,  13  111.  239;   Franklin  v.  Pal- 
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the  lessor's  title  as  it  existed  at  the  time  of  the  lease.  On  the 
other  hand,  a  sale  under  a  lien  subsequent  to  the  lease  transfers 
the  reversion,  and  this  the  tenant  has  a  perfect  right  to  assert 
as  against  one  out  of  whom  the  reversion  was  thus  divested.^^^ 
The  decisions  on  the  subject  do  not,  however,  it  must  be  con- 
ceded, recognize  this  distinetion.^^s  Ordinarily,  the  time  of  the 
sale  only  seems  to  be  considered,  the  title  of  the  purchaser  being 
regarded  as  paramount  if  the  sale  occurred  before  the  making  of 
the  lease,  and  as  not  paramount,  and  as  merely  representing  the 
reversionary  interest  of  the  lessor,  and  so  capable  of  assertion 
by  the  tenant,  if  the  sale  occurred  after  the  lease.'*^^ 

497  See  post,  §  146  e.  Stanfield,   10  Tex.  546,  60  Am.  Dec. 

498  In  Pierce  v.  Rollins,  60  Mo.  219;  Texas  Land  Co.  v.  Turman,  53 
App.  497,  this  distinction  is  in  effect  Tex.  619)  instead  of  basing  his  right 
recognized,  it  being  decided  that  the  to  assert  such  title  on  the  fact  V'lt 
exception,  in  the  local  statute  mak-  the  sale  was  made  under  a  judgment 
ing  an  attornment  to  stranger  void,  or  execution  which  was  not  a  lien 
of   an    attornment    to    or   in    pursu-  until  after  the  lease. 

ance  of  a  sale  under  execution  or  in  Smith  v.  Crosland,  106  Pa.  413, 
deed  of  trust,  must  refer  to  a  sale  the  tenant  was  allowed  to  assert 
under  a  deed  of  trust  (mortgage)  that  the  title  was  in  a  third  person 
whereby  the  purchaser  is  placed  in  by  reason  of  a  sale  to  him  under  exe- 
privity  with  the  landlord's  title  and  cution  which  had  been  levied  on  the 
not  under  a  deed  of  trust  paramount  land  before  it  had  passed  to  the 
to  such  a  title.  This  decision  seems,  lessor,  the  sale  under  the  execution 
however,  to  be  opposed  to  the  deci-  being  made  after  the  lease,  and  it 
sion  of  the  higher  court  of  the  same  was  apparently,  in  effect,  said  to 
state  in  Freeman  v.  MofRt,  119  Mo.  be  immaterial  whether  the  sale  was 
280,  25  S.  W.  87,  holding  that  the  made  under  a  judgment  against  the 
lessee  of  a  purchaser  under  a  second  landlord  rendered  after  the  lease 
deed  of  trust  may  attorn  to  a  pur-  or  was  under  a  judgment  which  was 
chaser  at  a  subsequent  sale  under  a  a  lien  at  the  time  of  the  lease, 
prior  deed  of  trust,  and  that  he  may  There  is  a  similar  decision  and  die- 
thereafter  defend  an  action  of  eject-  tum  in  Carson  v.  Crigler,  9  111.  App. 
ment  by  one  claiming  as  transferee  (9  Bradw.)  83. 
of  the  lessor.  In  Ryder  v.  Mansell,  66  Me.  167, 

499  So  it  is  said  in  several  cases  it  was  held  that  the  lessee  might,  in 
that  the  lessee  could  assert  a  title  an  action  for  rent,  set  up  a  title  pro- 
in  himself  or  a  third  person  ob-  cured  by  foreclosure  of  a  mortgage 
tained  by  means  of  a  sale  of  the  made  prior  to  the  lease,  the  theory 
premises  for  the  reason  that  the  sale  being  that  this  showed  the  expira- 
was  after  the  making  of  the  lease  tion  of  the  lessor's  title.  It  showed, 
(Bowser  v.  Bowser,  27  Tenn.  (8  on  the  contrary,  it  is  submitted, 
Humph.)  23;  Wood  v.  Turner,  27  merely  that  a  paramount  title  had 
Tenn.    (8  Humph.)    685;    Camley  v.  vested  in  the  tenant. 

L.  and  Ten.  32. 
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The  idoa  that  tlio  time  of  the  sale  is  the  important  considera- 
tion, and  that  the  tenant  may  assert  a  title  procured  l)y  such 
sale  if  made  after  the  lease,  is  no  doubt  the  result  of  a  tendency 
to  assimilate  such  a  sale,  and  the  conveyance  made  in  accordance 
therewitli,  to  the  case  of  a  conveyance  voluntarily  made  by  the 
lessor  after  the  lease,  which  is,  however,  entirely  different.  Unless 
a  title  obtained  by  sale  under  a  lien  takes  effect  as  of  the  time 
of  the  lien,  a  lien  could  be  rendered  valueless  by  a  subsequent 
conveyance  or  long  time  lease  at  a  low  rent,  made  by  the  owner 
of  the  land,  and  if  it  does  take  effect  as  of  that  time,  it  must  be 
paramount  as  regards  a  title  acquired  by  a  subsequent  convey- 
ance or  lease. 

Applying  the  distinction  above  asserted,  it  would  seem  that  a 
tenant  should  be  precluded  from  asserting,  as  against  his  land- 
lord, a  title  acquired  by  one  upon  a  sale  of  the  land  for  taxes, 
provided  the  taxes  were  a  lien  upon  the  land  at  the  time  of  the 
making  of  the  lease,  while  not  precluded  from  asserting  such  a 
title  if  the  taxes  became  a  lien  after  the  date  of  the  lease.  This 
view  has,  however,  never  been  judicially  asserted.^^"-  ^^^ 

0.  Tenant  may  show  nontransfer  of  the  reversion.  Though 
the  tenant  is  precluded  from  questioning  the  lessor's  title  as 
against  one  who,  by  reason  of  the  transfer  to  him  of  the  rever- 
sion, has  become  the  landlord  in  place  of  the  lessor,^'^^  ^he  ten- 
ant is  in  no  way  precluded  from  denying  that  a  person  assert- 
ing the  rights  of  a  transferee  of  the  reversion  is  in  fact  such 
transferee.503     "Were  the  rule  otherwise,  any  person  could,  by 

BOO.  501  In  Jenkinson  v.  Winans.  109  the  taxes  were  a  lien  prior  to 
Mich.  524,  67  N.  W.  549,  it  is  de-  the  lease  is  not  seferred  to  in  either 
cided  that  the  tenant  may  show,  in  the  opinion  of  the  court  or  the  dis- 
snmmary  proceedings  against  him,  senting  opinion,  and  the  former  is 
that  the  landlord's  title  has  been  ex-  plainly  to  the  effect  that  the  pur- 
tinguished  by  tax  sale  and  that  he  chaser  is  a  stranger  for  this  pur- 
has  attorned  to  the  purchaser.  It  pose  even  though  the  taxes  were  not 
does  not  appear  whether  the  taxes  a  lien  till  after  the  lease. 
were  a  lien  at  the  time  of  the  lease.  602  See  ante,  §  78  m  (1). 

In   O'Donnell  v.  Mclntyre,  118  N.  503  Doe  d.  Plevin  v.  Brown,  7  Adol. 

Y.   156.   23  N.   E.  455,  it  is   decided  &  E.  447;   Doe  d.  Grundy  v.  Clarke, 

that    one    acquiring    a    tax    title    to  14  East.  488  (semble) ;  Tewksbury  v. 

real  property  is  not  in  privity  with  Magraff,  33  Cal.  237;   Schott  v.  Bur- 

the   former   owner,   and    that  conse-  ton,  13  Barb.   (N.  Y.)   173;  Gillett  v. 

quently  an  attornment  to  him  is  void  Mathews,    45    Mo.    307;    Dunshee   v 

as  being  to  a  stranger.    The  fact  that  Grundy,    81    Mass.    (15    Gray)    314; 
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means  of  a  false  allegation  that  he  was  the  transferee  of  the  les- 
sor, assert  the  rights  of  a  landlord  against  the  tenant.  Conse- 
quently, the  tenant  may  show  that  the  reversion  had  been  pre- 
viously conveyed  by  the  lessor  to  another,  so  that  nothing  passed 
by  the  alleged  conveyance  to  the  person  asserting  the  rule  of  pre- 
clusion,50'*  or  that  the  alleged  conveyance  ■v\^s  not  sufficient  in 
form  or  execution  to  pass  the  reversion,^'^^  or  that  one  claiming 
the  reversion  by  reason  of  a  sale  under  execution  was  not  the 
owner  of  the  reversion  owing  to  defects  in  the  sale.^*^^  And  as 
against  one  claiming  as  heir  of  the  lessor,  the  tenant  may  show 
that  the  lessor  had  devised  the  premises  to  another.^'' 

So  the  tenant  may  show  that  the  original  lessor  was  only  a 
tenant  at  will  and  that  consequently  he  had  no  power  to  make 
the  transfer  under  which  the  person  asserting  the  rights  of  a 
landlord  makes  claim,^*^^  and  a  tenant  at  will  may  show,  as 
against  one  claiming  possession  under  a  subsequent  lease  from  the 
same  lessor,  that  the  latter,  being  himself  merely  a  tenant  at 
will,  could  not  make  a  lease  to  another.^oa  And  it  has  been  de- 
cided that,  as  against  one  claiming  as  purchaser  under  a  sale  upon 
foreclosure  of  a  mortgage  subsequent  to  the  lease,  the  tenant  may 
show  that,  owing  to  the  failure  to  make  the  holder  of  a  later 
mortgage  a  party  to  the  foreclosure  proceeding,  a  purchaser  at 
foreclosure  of  this  later  mortgage  was  entitled  to  the  rent  and 
not  the  prior  purchaser.^io  It  is  on  the  same  principle,  it  seems, 
that  the  tenant  may  show  that  the  conveyance  of  the  reversion 
was  for  a  limited  period  only,  which  period  has  expired.^^^  But 
the  tenant  cannot  show  that  the  transfer  of  the  reversion  to  the 
person  asserting  the  rights  of  a  landlord  was  voidable,  pro- 
Bergman  V.  Roberts,  61  Pa.  497;  507  Despard  v.  Walbridge,  15  N.  Y. 
Rogers  v.  Hill,  3  Ind.  T.  562,  64  S.  374. 
W.  536.  50S  Palmer   v.   Bowker,    106    Mass. 

504  Funk's    Lessee    v.    Kincaid,    5    ^I'j 

Md.  404:  Ansley  v.  Longmire,  4  New        509  Hilbourn  v.  Fogg,  99  Mass.  11. 
Br.    (2  Kerr)    321,  contra,  cannot  be    g^^  g^^^^^^^  ^    j^j^^^  ^^^  ^^^^^  ^^^^ 

supported.  16   N    E    776 

505  Schott  V.  Burton,  13  Barb.    (N. 

Y.)    173;   Funk's  Lessee  v.  Kincaid.  "«  Walker  v.  Fisher.  117  Mich.  72. 

5  Md.  404.  75  N.   W.   144. 

506  pickott     V.     Breokpnridge,     39  ^^^  Fryer  v.  Coombs,  11  Adol.  &  E. 
Mass.    (22   Pick.)    297,   33   Am.   Dec.  403. 

745. 
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vided  it  was  not  void.  For  instance,  it  has  been  decided  that 
he  cannot  show  that  the  transfer  was  in  fraud  of  the  lessor's 
creditors,'**^  qj.^  ^s  af^ainst  one  claiming  under  a  purchase  of  the 
reversion  at  execution  sale,  that  the  sale  was  voidable  for  the  rea- 
son that  such  person  was  the  administrator  of  the  execution 
plaintitr.5'3 

Even  though  the  tenant  has  attorned  to  one  claiming  to  be  the 
transferee  of  the  reversion,  he  may  thereafter,  by  some  decisions, 
deny  that  such  person  is  the  transferee,  if  the  attornment  was 
made  in  the  mistaken  belief  that  he  was  the  transferee.^'* 

In  one  ease  it  was  decided  that  the  tenant  against  whom,  at 
the  expiration  of  the  term,  ejectment  was  brought  by  one  claim- 
ing under  a  conveyance  from  the  lessor  and  her  reputed  hus- 
band, could  not  show  that  the  conveyance  was  invalid  because  the 
lessor  was  at  the  time  of  the  conveyance  married  to  another  man, 
since  the  evidence  of  this  marriage  showed  that  it  was  before  the 
lease,  and,  if  the  lessor  was  then  married,  she  had  no  title  author- 
izing her  to  make  the  lease.^'^  j^  ^g  difficult  to  see,  however,  why 
the  tenant  should  not  have  been  allowed  to  show  the  invalidity 
of  the  conveyance  to  the  plaintiff,  even  though  incidentally  the 
evidence  showed  lack  of  title  in  the  lessor  at  the  time  of  the 
lease,  since  the  fact  that  such  lack  of  title  appeared  from  the 
evidence,  or  even  from  the  admissions  of  the  lessor,  would  not 
have  enabled  the  tenant  to  deny  the  title  of  the  lessor  as  it  existed 
at  the  time  of  the  lease.'^^^ 

There  has  been  considerable  discussion  as  to  whether,  when  the 
lessor  has  no  title,  the  tenant  may,  in  defense  to  an  action  by  the 
lessor's  transferee  upon  a  covenant  of  the  lease,  assert  that,  be- 
cause the  lessor  had  no  title,  there  was  no  reversion  with  which 
the  covenant  would  run.  This  matter  is  discussed  in  a  subse- 
quent chapter.5^7 

p.  Duration  of  the  preclusion  or  estoppel — (1)  Relinquish- 
ment of  possession  by  tenant.     The  estoppel  or  preclusion  of  the 

512  See   Steen    v.    Wardsworth,   17  Mich.  72,  75    N.  W.   144.     See  ante, 

Vt.  297;  Steadman  v.  Jones,  65  N.  C.  at  notes   425-428. 

388.  sir,  Funk's    Lessee    v.    Kincald,    5 

613  Murphy  v.  Teter,  56  Ind.  545.  Md.    404. 

51*  Doe    d.    Hig^inhotham    v.    Bar-  sib  See  ante,  §  78  d,  at  notes  267, 

ton,   11  Adol.  &  E.  307;    Hoskins  v.  268. 

Helm,  14  Ky.   (4  Litt.)    309.  14  Am.  bit  See  post,  §  149  b   (8). 
Dec.    133;     Walker    v.    Fisher,    117 
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tenant  to  deny  the  landlord's  title  continues,  it  is  frequently 
said,  until  he  relinquishes  possession.^is  This  statement  is,  in 
connection  with  actions  by  the  landlord  for  possession,  undoubt- 
edly true;  that  is,  so  long  as  the  tenant,  having  entered  under 
the  lease,  or  under  one  holding  under  the  lease,  remains  in  pos- 
session, his  estoppel  to  assert  a  paramount  title  as  a  defense  to 
such  an  action  continues,  without  reference  to  whether  the  term 
of  the  tenancy  created  by  the  lease  has  come  to  an  end.^^^  Other- 
wise, it  is  plain,  the  rule  excluding  such  a  defense  in  an  action 
by  the  landlord  for  possession  would  have  practically  no  applica- 
tion, since  such  action  is  almost  invariably  brought  after  the  ex- 
piration of  the  term.  The  statement  is  likewise  correct  when 
understood  in  the  sense  that,  if  by  holding  over  he  otherwise  sub- 
jects himself  to  liability  for  rent  or  for  use  and  occupation,  de- 
fects in  the  lessor's  title  no  more  relieve  him  from  such  liability 
than  from  liability  on  account  of  the  holding  during  the  term 
originally  named,^2o  ^jg  liability  being  based  on  an  express  un- 
dertaking to  that  effect,  or  on  an  undertaking  implied  in  fact 
from  thft  circumstances  of  his  occupation.     But  if  the  statement 

518  Davis  V.  Williams,  130  Ala.  530,    Dec.  605;   Doe  d.  Manton  v.  Austin, 
SO  So.  488,  54  L.  R.  A.  749,  89  Am.  St.    9   Bing.   41. 

Rep.  55;  Clemm  v.  Wilcox,  15  Ark.  sio  Shelton  v.  Eslava,  6  Ala.  230; 
102;  Bryan  v.  Winburn,  43  Ark.  28;  Miller  v.  Turney,  13  Ark.  385; 
Rogers  v.  Boynton,  57  Ala.  501;  Doe  Tewksbury  v.  Magraff,  33  Cal.  237; 
d.  Newton  v.  Roe,  33  Ga.  163;  Fus-  McKissick  v.  Ashby,  98  Cal.  422,  33 
selman  v.  Worthington,  14  111.  135;  Pac.  729;  Grizzard  v.  Roberts,  110 
Hardin  v.  Forsytbe,  99  111.  312;  Sex-  Ga.  41,  35  S.  E.  291;  Miller  v.  Lang, 
ton  V.  Carley,  147  111.  269,  35  N.  E.  99  Mass.  13;  Settle  v.  Henson,  Mor- 
471;  Phillips  v.  Rothwell,  7  Ky.  (4  ris  (Iowa)  111;  Brown  v.  Keller,  32 
Bibb)  33;  Norton  v.  Sanders,  31  III.  151,  83  Am.  Dec.  258;  Pence  v. 
Ky.  (1  Dana)  14;  Binney  v.  Chap-  Williams,  14  Ind.  App.  86,  42  N.  E. 
man,  22  Mass.  (5  Pick.)  124;  Towne  494;  Harrison  v.  Marshall,  7  Ky.  (4 
V.  Butterfield,  97  Mass.  105;  Ryer-  Bibb)  524;  Falkner  v.  Beer's,  2  Doug, 
son  V.  Bldred,  18  Mich.  12;  Pate  v.  (Mich.)  117;  Jackson  v.  Stiles,  1 
Turner,  94  N.  C.  47;  Jackson  v.  Cow.  (N.  Y.)  575. 
Harper,  5  Wend.  (N.  Y.)  246;  Long-  520  See  Robinson  v.  Holt,  90  Ala. 
worth's  Lessee  v.  Wolfinger,  Wright  115,  7  So.  441;  Knowles  v.'innman,' 
(Ohio)  216;  Porter  v.  Mayfield,  21  16  Colo.  385,  26  Pac.  823;  Love  y. 
Pa.  263;  Milhouse  V.  Patrick,  6  Rich.  Law,  57  Miss.  596;  Longfellow  v. 
Law  (S.  C.)  350;  Wilson  v.  Smith,  Longfellow,  54  Me.  240;  Osgood  v* 
13  Tenn.  (5  Yerg.)  379;  Casey  v.  Dewey,  13  Johns.  (N.  Y.)  240;  Kier- 
Hanrick,  69  Tex.  44,  6  S.  W.  405;  nan  v.  Terry,  26  Or.  494,  38  Pac.  671. 
Greeno  v.  Munson,  9  Vt.  37,  31  Am. 
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irferred  to  is  to  be  undorstooel  as  moaning'  that,  after  the  tenant 
has  relinquished  possession,  he  ean  assi'i-t  defects  in  the  lessor's 
title  in  defense  to  an  aetion  to  enforce  the  stipulation  as  to  rent, 
it  must  be  rejxardod  as  erroneous.  If  he  could  do  so,  the  rule 
excluding  such  a  defense  in  an  action  for  rent  would  be  to  a  great 
extent  nugatory.  Nor  can  he,  it  would  seem  clear,  defend  an 
action  by  the  landlord  for  waste,  or  in  trover  for  wpod  cut,  by 
showing  defects  in  the  lessor's  title,  merely  because,  after  he 
committed  the  waste,  he  relinquished  possession  of  the  land.  That 
the  rule  of  estoppel  or  preclusion  ceases  with  the  relinqiiishmcnt 
of  possession  has  been  asserted  in  connection  with  decisions  that 
after  such  relinquishment,  upon  the  expiration  of  the  term,  the 
tenant  may  proceed  to  assert  his  title  to  the  land,  as  by  an  action 
of  ejectment,52i  a  proceeding  to  have  an  absolute  conveyance 
from  him  to  the  lessor  declared  a  mortgage,^2  2  or  a  proceeding 
for  partition.523  We  have  before  suggested  the  question  whether 
the  latter  two  classes  of  proceedings  might  not  properly  be  insti- 
tuted by  the  tenant  even  before  his  relinquishment  of  possession, 
since  the  landlord's  defenses  thereto  cannot  be  adversely  affected 
by  the  fact  that  the  plaintiff  is  in  possession  holding  as  his 
tenant.'^^^ 

As  a  result  of  the  frequent  assertion,  by  inference  at  least,  that 
the  rule  of  estoppel  or  preclusion  ceases  to  operate  upon  the  re- 
linquishment of  possession,  it  has  been  attempted  in  a  number  of 
eases  to  prove  a  relinquish mont  of  possession  legally  sufficient  to 
satisfy  such  a  doctrine  although  the  tenant  was  still  in  actual 
possession.  It  has  in  this  connection  been  decided  that  a  suffi- 
cient relinquishment  or  "surrender"  of  possession  for  this  pur- 
pose does  not  result  from  a  m^^re  notice  to  the  landlord  of  inten- 
tion to  hold  adversely  to  him,'*-''  nor  from  the  mere  manual  sur- 
render of  the  written  instrument  of  demise.'^^c    ]vjor  is  it  sufficient 

B21  Smith   V.   Mundy,  18   Ala.   182,  623Hpnning  v.  Warner,  109  N.  C. 

52  Am.  Dec.  221;   Rives  v.  Nesraith,  406,  14  S.  E.  317. 

64    Miss.    807.    2    So.    174;    Gable    v.  524  See  ante.   §   78  c    (6). 

Wetherholt,  116  111.  313,  6  N.  E.  453,  52.^  Longfellow    v.    Longfellow.    61 

56   Am.  Rep.   774;    Wild's  Lessee  v.  j^^    g^^.    Graham  v.  Moore,  4  Serg. 

Serpen,    10    Grat.     (Va.)     405.     See  ^  j^    ^p^^    ^^^ 

Anderson  v.  Anderson.  104  Ala.  428.  ^„_„^^^^.^  ^    ^^^^^^  ^87  111.  480. 

522  Zimmerman    v.   Marchland,    23    ^^  ^-  ^'  ^^^' 
Ind.  474. 
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that  the  tenant  relinquishes  possession  for  a  short  time,  without 
notice  to  the  landlord,  and  without  giving  him  an  opportunity 
to  resume  possession,  the  tenant  again  taking  possession  by  col- 
lusion with  a  third  person.^^i  ^^(j  even  when  the  tenant  did  in 
such  case  notify  the  landlord,  he  was  regarded  as  still  in  pos- 
session under  the  latter,  if  he  immediately  took  a  lease  from  an 
adverse  claimant  before  the  landlord  had  an  opportunity  to  re- 
enter.528  The  relinquishment  of  the  possession  of  part  was  held 
not  to  justify  a  showing  of  lack  of  title  to  the  balance.^^g 

It  has  been  decided  that  one  who  takes  a  lease,  for  a  definite 
term,  of  a  right  in  the  nature  of  an  easement,  such  as  a  right  to 
use  water  or  to  flow  land,  is  not  estopped,  after  the  expiration  of 
the  agreed  term,  to  assert  any  rights  which  he  may  have  in  such 
connection,  without  reference  to  the  expired  lease.^^o  Such  an 
incorporeal  thing  is  incapable  of  actual  possession,  and  the  lessee, 
not  having  obtained  possession  of  anything  by  reason  of  the 
lease,  is  free  from  an  obligation  to  return  possession  as  a  pre- 
requisite to  asserting  his  rights. 

(2)  Eviction  under  paramount  title.  The  preclusion  of  the 
tenant  to  deny  the  title  under  which  he  entered  comes  to  an  end 
upon  his  eviction  from  the  premises  under  a  paramount  title.^^^ 
And  he  may  after  the  eviction  re-enter  and  defend  against  the 
claim  of  his  former  landlord  for  the  possession.532  As  elsewhere 
stated,^33  guch  an  eviction  is  a  defense  to  a  claim  for  subsequent 
rent. 

We  have  had  occasion,  in  another  connection,^^^  to  refer  to 
cases  in  which  it  is  asserted  that  an  attornment  by  a  tenant  to 

527  Littleton    v.    Clayton,    77    Ala.  531  See  post,  §  186  a. 

571;    Juneman  v.  Franklin,  67  Tex.  532  Foster  v.  Morris,  10  Ky.    (3  A. 

411.  K.  Marsh.)  609;  Gilliam  v.  Moore,  44 

528Boyer  v.  Smith,  3  Watts   (Pa.)  N.  C.    (Bush.  Law)    95.     See  Parris 

449,  V.  Houston,  74  Ala.  162;  Tewksbury 

529  Longfellow  v.  Longfellow,  54  v.  Magraff,  33  Cal.  237.  So  he  may 
Me.  240.  show  such  eviction  and  entry  under 

530  Swift  V.  Goodrich,  70  Cal.  103.  a  lease  from  the  holder  of  the  para- 
11  Pac.  561;  Page  v.  Kinsman,  43  mount  title  as  against  a  distress  by 
N.  H.  328.  In  the  latter  case  the  the  former  landlord.  Hopcraft  v. 
decision  is    based  upon  the  common-  Keys,  9  Bing,  613. 

law    rule    that    an    estoppel    by    in-       533  See  post,  §  182  e   (2). 
denture   of   lease   expires    with   the       534  See  ante,  §  19  b  (3). 
lease.     See  ante,  at  note  195. 
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a  straiifrer  is  ahsohitoly  invalid  as  aprainst  the  laTnllonl,  even 
though  such  stranger  has  title  paramount  to  that  of  the  landlord, 
a  proposition  Avhich  is  in  effect  equivalent  to  a  statement  that 
the  tenant  is  precluded  from  denying  his  landlord's  title  even 
though  he,  the  tenant,  has  attorned  to  a  stranger  having  par- 
amount title.  There  are,  on  the  other  hand,  decisions  to  the  ef- 
fect that  if  the  tenant,  upon  demand  by  the  owner  of  the  par- 
amount title  for  possession  or  for  the  payment  to  him  of  rent, 
and  without  waiting  to  be  actually  evicted,  attorns  to  such  par- 
amount title,  there  is  a  constructive  eviction  which,  like  any  other 
eviction,  constitutes  a  defense  to  the  claim  for  rent  thereafter 
aecruing,'^36  and  which  constitutes  a  breach  of  the  covenant  for 
quiet  cnjoyment.'^^G  Such  an  attornment  to  the  paramount  title 
upon  threat  of  suit  for  possession  has  also  been  regarded  as  a  suf- 
ficient defense  to  an  action  of  ejectment  by  the  landlord-^^^?     Iq 


5S6  Morse  v.  Goddard,  54  Mass.  (13 
Mete.)  177,  46  Am.  Dec.  728;  George 
V.  Putney,  58  Mass.  (4  Gush.)  351, 
50  Am.  Dec.  788;  Lyon  v.  Washburn, 
3  Colo.  201;  Whalin  v.  White,  25  N. 
Y.  462;  Simers  v.  Saltus,  3  Denio 
(N.  Y.)  216;  West  Shore  Mills  Co. 
V.  Edwards,  24  Or.  475,  33  Pac.  987; 
Mayor  of  Poole  v.  Whitt,  15  Mees.  & 
W.  571;  Newport  v.  Hardy,  2  Dowl. 
&  L.  921.  And  see  citations  ante, 
§  73  a  (3);  post,  §  186  a  (2). 

As  against  an  objection  first  made 
at  the  trial,  it  was  held  that  an 
averment  in  a  pleading  that  the 
tenant  was  compelled  to,  and  did, 
attorn  to  the  owner  of  the  premises, 
sufficiently  alleged  such  an  enforce- 
ed  attornment.  Johnson  v.  Sackri- 
son,  78  Minn.  107,  80  N.  W.  858. 

536  Rawle,  Covenants  for  Title,  5 
134  et  seq.     See  post.  §  79  d  (3). 

63T  Merryman  v.  Bourne,  76  U.  S. 
(9  Wall.)  592. •  And  see  Palmtag 
V.  Doutrick,  59  Cal.  154,  53  Am.  Rep. 
245;  Gallagher  v.  Bennett's  Heirs,  38 
Tex.  291.  And  see  the  discussion  in 
6  Am.  Law  Rev.  28. 

In  De  Forest  v.  Walters,  153  N.  Y, 


229,  47  N.  E.  294,  an  action  of  eject- 
ment, it  is  said  that  the  rule  preclud- 
ing a  tenant  from  denying  his  land- 
lord's title  does  not  apply  as  against 
a  tenant  who,  having  gone  into  pos- 
session under  a  lease,  afterwards, 
on  ascertaining  that  his  landlord 
had  no  right  to  lease,  abandons  that 
possession  and  attorns  to  the  true 
owner.  But  it  had  previously  been 
held  that  a  tenant  could  not  show, 
as  against  his  landlord  asserting  a 
right  to  possession,  that  he,  the 
tenant,  had  attorned  to  one  who 
had  acquired  the  title  at  tax  sale 
during  the  tenancy,  such  an  attorn- 
ment being  to  a  stranger  and  there- 
fore void  under  the  statute.  O'Don- 
nell  V.  Mclntyre,  118  N.  Y.  156,  23 
N.  E.  455.  See  as  to  this  case  and 
the  apparently  contrary  case  of 
Jenkinson  v.  Winans.  109  Mich.  524, 
67  N.  W.  549,  ante,  note  500. 

In  Elms  V.  Randall,  32  Ky.  (2 
Dana)  100,  it  was  decided  that, 
since  the  lessor  is  entitled  to  pos- 
session after  the  expiration  of  the 
lease,  if  he  then  enters  peaceably 
and    executes    a    lease    to    the   sub- 
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effect  opposed  to  the  cases  thus  recognizing  the  right  of  the  ten- 
ant to  assert  a  paramount  title  to  which  he  has  attorned  under 
compulsion,  are  not  only  the  quite  numerous  cases  asserting  that 
an  attornment  by  a  tenant  to  a  stranger  is  absolutely  invalid  as 
against  the  landlord,  but  also  a  number  of  cases  in  which  it  is 
decided  that  even  the  rendition  of  a  judgment  for  possession  in 
favor  of  the  paramount  claimant  does  not  justify  the  tenant  in 
attorning  to  him.^^s  The  English  cases  do  not  clearly  show 
whether,  in  that  jurisdiction,  an  enforced  attornment  to  the  para- 
mount title  is  a  constructive  eviction  letting  in  evidence  of  such 
title,539  though  it  is  conceded  that  such  is  the  case  when  the  para- 
mount title  consists  of  a  mortgage  prior  to  the  lease.^^*^  The  doc- 
trine referred  to,  that  the  tenant,  attorning  to  the  paramount 
title  in  order  to  avoid  actual  eviction,  is  in  effect  constructively 
evicted,  and  is  entitled  to  assert  this  as  against  his  landlord,  seems 
almost  a  corollary  of  the  rule  that  he  may  assert  such  eviction 
when  he  relinquishes  possession  upon  demand  by  the  owner  of 
such  title.  There  is  no  substantial  dift'erence  between  an  attorn- 
ment under  such  circumstances  and  a  relinquishment^  of  posses- 
sion to  the  paramount  claimant  and  the  subsequent  acceptance  of 
a  lease  from  him.  The  landlord  is  not  injured  by  the  application 
of  such  a  doctrine,  since  the  tenant  has,  as  when  he  relinquishes 
possession  on  demand,^^^  the  burden  of  showing  that  the  title  as- 
serted as  paramount  is  actually  paramount.  The  chief  objection 
to  the  doctrine  would  seem  to  be  its  apparent  inconsistency  with 
the  various  statutes  invalidating  an  attornment  by  a  tenant  to  a 
stranger.^^2    jfor  the  most  part  neither  the  cases  asserting  its  cor- 

tenant,    the    latter    can    assert   such  4    C.    B.    (N.    S.)    423,   involved   the 

holding  under    him    as    against   the  question    whether    one    leaving    the 

sublessor's  action  to  recover  posses-  premises    did    so    under    compulsion 

sion.  from  the  paramount  owner  so  as  to 

538  See  post,  at  notes  546,  547.  enable      him   to  assert  an   eviction, 

B39  The  dicta  in  Delaney  v.  Fox,  2  and  not  that  of  the  effect  of  an  en- 

C.  B.  (N.  S.)   768,  an  action  involv-  forced  attornment  to  the  paramount 

ing  possession,  are  adverse  to  giving  owner. 

such    an    effect    to    the    attornment  5*o  See  statement  by  Willes,  J.,  in 

except  in  the  case  of  an  attornment  Delaney  v.  Fox,  2  C.  B.  (N.  S.)  768, 

to  a  paramount  mortgagee,  and  the  supra,   and  cases  cited  ante,  §  73  a 

case  of  the  Mayor  of  Poole  v.  Whitt.  (3)     (6). 

15  Mees.  &  W.  577,  an  action  for  rent,  54i  See  post,  §  186  a  (2),  notes  184, 

is  there  questioned   in  this   regard.  185. 

The  subsequent  case  of  In  re  Emery,  512  See  ante,  §  19  f  (1). 
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rectness,  nor  those  in  cll'ect  denying  it,  make  reference  to  the  pro- 
visions of  these  statutes  as  bearing  on  the  question. 

Occasionally  the  question  has  arisen  as  to  the  efl'ect  of  an  at- 
tornment by  the  tenant  to  the  owner  of  the  paramount  title  after 
the  latter  has  procured  a  jud^nnent  for  possession  against  him. 
If  an  attornment  upon  demand  without  judgment  is  a  sufficient 
showing  of  eviction,  in  accordance  with  the  authorities  above  re- 
ferred to,  such  an  attornment  after  judgment  would  seem,  a  for- 
tiori, to  be  sufficient  for  this  purpose.  It  has  so  been  decided,  in 
some  eases,  that  the  tenant  may  yield  possession  or  attorn  to  a 
claimant  under  paramount  title  who  has  procured  a  judgment 
for  possession  against  him  and  assert  this  in  defense  to  an  action 
by  his  former  landlord,^^^  j^^t  in  others  his  right  so  to  yield  to  the 
judgment  seems  to  be  based  upon  the  consideration  whether  a  writ 
of  execution  has  been  issued  thereunder.^^-i  And  in  some,  it  is 
decided,  that  he  cannot  yield  to  such  judgment  and  thereafter 
defend  against  his  landlord  unless  he  notified  the  latter  of  the 
action  for  possession  and  gave  him  an  opportunity  to  defend.^-*^ 
The  judgment  in  the  action  against  the  tenant,  in  the  absence  of 
notification  to  the  landlord,  would,  ordinarily  at  least,  not  be  con- 
clusive against  the  landlord  as  to  the  paramount  nature  of  the 
title  asserted  therein,  and  the  tenant  would  have  the  burden  of 

543Mecham  v.  McKay,  37  Cal.  154;  ffood,  27  Pa.  285,  it  was  decided  that 
Clapp  V.  Coble,  21  N.  C.  (1  Dev.  &  where  the  claimant  of  a  paramount 
B.  Eq.)  177;  Pleak  v.  Chambers,  35  title,  after  recovering  a  jud??ment  in 
Ky.  (5  Dana)  61;  Gore  v.  Stevens,  ejectment  against  the  tenant,  issues 
31  Ky.  (1  Dana)  201,  25  Am.  Dec.  a  writ  of  habere  facias  possessionem, 
141;  Home  Life  Ins.  Co.  v.  Sher-  and  the  tenant  thi  n  agrees  to  hold 
man,  46  N.  Y.  370.  He  cannot,  it  under  him  and  accepts  a  new  lease 
is  decided,  yield  to  a  judgment  in  from  him,  such  new  lease  is  valid, 
ejectment  after  It  has  become  in-  and  the  tenant's  relation  to  his 
operative  owing  to  the  expiration  of  former  landlord  is  dissolved,  but 
the  fictitious  demise  laid  in  the  dec-  that  such  dissolution  does  not  con- 
laration.  Pleak  v.  Chambers,  35  Ky.  tlnue  after  such  writ  and  the  return 
(5  Dana)  61.  As  to  the  effect  of  a  thereon  are  set  aside,  the  tenant's 
reversal  of  the  judgment,  see  Wheel-  relation  to  his  former  landlord  then 
ock    V.    Warschauer,    34    Cal.    265;    reviving. 

Ross   V.   Kernan,    31    Hun     (N.    Y.)        g4g  Lowe  v.    Emerson,  48   111.  160; 
j^g4  Wheelock    v.     Warschauer,    21    Cal. 

B44FOSS  V.  Van  Driele,  47  Mich.  30?;  Douglas  v.  Fulda,  45  Cal.  592; 
201,  10  N.  W.  199;  Ross  v.  Dysart.  33  Williams  v.  McMichael,  64  Ga.  445 
Pa.    452.     In    Coughanor    v.    Blood-    (semble). 
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showing  that  the  judgment  plaintiff  had  the  paramount 
title,^**''"^-*^  but  it  is  not  clear  why  the  tenant's  failure  to  notify 
the  landlord  of  the  action  by  the  paramount  owner  should  pre- 
clude the  tenant  from  attorning  to  the  latter  after  the  judgment. 
The  fact  that  the  judgment  was  obtained  by  collusion  with  the 
tenant  may  perhaps  render  it  inoperative  as  a  justification  for 
the  attornment,^-*^  though  it  would  seem  that,  even  in  that  case, 
if  the  judgment  plaintiff  has  actually  paramount  title,  the  bring- 
ing of  the  action  would  be  a  sufficient  demand  by  him  for  pos- 
session, under  the  authorities  before  cited,  to  justify  the  attorn- 
ment. The  tenant  is  not,  it  seems,  justified  in  yielding  possession 
or  attorning  merely  because  the  holder  of  the  paramount  title 
has  recovered  judgment  for  the  land  against  his  landlord  and  not 
against  him,^^^'  though  if  a  writ  is  issued  to  enforce  such  judg- 
ment he  may  yield  possession  or  attorn  without  awaiting  its  forci- 
ble execution,^^^  the  issuance  of  such  writ  constituting  in  effect 
a  demand  for  possession. 

The  mere  rendition  of  a  decree  affecting  the  title  of  the  prop- 
erty, but  not  directed  at  the  possession  thereof,  does  not  effect  an 
eviction  of  the  tenant  which  he  can  assert  against  the  landlord,^^^ 
even,  it  would  seem,  though  the  tenant  is  a  party  thereto  and  re- 
linquishes the  possession.^^2     Such  a  decree  involves  no  element 

546-548  See  Rawle,  Covenants,  §  123  default   is    immaterial    if   successful 

et  seq.;  Black,  Judgments,  §  389.    It  resistance  could  not  have  been  made, 

was  so  in   effect  decided  in  Pate  v.  sso  Hochenauer    v.    Hilderbrant,    6 

Turner,  94  N.  C.  47.  Colo.  App.   199,  40  Pac.  470;    Hayes 

549  In  Pate  v.  Turner,  94  N.  C.  47,  v.    Ferguson,    83   Tenn.    (15  Lea)    1, 

the  fact  that  the  judgment  was  oh-  54  Am.  Rep.  39S;  Pittsburgh  &  St.  L. 

tained  by  collusion  seems  to  be  re-  R.   Co.    v.    Columbus,   C.  &  I.   C.   R. 

garded  as  rendering  it  a  nullity  for  Co.,    8   Biss.    456,   Fed.   Cas.   No.   11, 

the  purpose  of  the  attornment.     But  197.     And    see    Eddy    v.    CofSn,    149 

there,  as  is  expressly  stated,  no  par-  Mass.  463,  21  N.  E.  870,  14  Am.  St. 

amount  title  in  the  judgment  plain-  Rep.  441;  Murray,  Caldwell  &  Co.  v. 

tiff  was  shown,  and  the  decision  is  Pennington,  3  Grat.  (Va.)  91.    Luns- 

in  effect  merely  that  the  judgment  is  ford    v.    Turner,    28    Ky.     (5    J.    J. 

not    conclusive    that    the    judgment  Marsh.)    104,    is    apparently   to    the 

plaintiff  had  paramount  title.  contrary. 

That  the  judgment  was  rendered  ssi  Ross    v.    Dysart,    33    Pa.    452; 

by  confession  does  not,  it  has  been  Montanye  v.  Wallahan,   84   111.  355; 

held,      show      collusion.     Pleak      v.  Mack  v.   Patchin,   29    How.   Pr.    (N. 

Chambers,  35  Ky.   (5  Dana)   61.  Y.)   20. 

In   Mills  V.   Peed,   53  Ky.    (14   B.  552  Leopold  v.  Judson,  75    111.  536. 

Mon.)  146,  it  is  said  that  the  fact  553  in.  Murray,  Caldwell  &  Co.  v. 
that    the  judgment  was  rendered  by 
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of  a  demand  for  possession.  On  the  same  principle,  there  is  no 
eviction  when,  after  a  sale  of  the  landlord's  interest  under  a  judg- 
ment or  mortgage  prior  to  the  lease,  the  landlord  takes  a  lease 
from  the  purchaser,  tluis  i)rotecting  the  possession  of  the  ten- 
aut.^''^  Hut  it  has  api)arently  been  held  that  the  recovery  of  a 
judgment  against  the  tenant  for  damages  l^y  the  holder  of  the 
paramount  title,  in  an  action  of  trespass  or  otherwise,  is  of  itself 
an  eviction.^'''^ 

The  mere  fact  that  the  owner  of  the  paramount  title  has  called 
upon  the  tenant  to  pay  the  rent  to  him,  if  not  followed  by  an  at- 
tornment to  such  person,  has  been  decided  not  to  constitute  an 
eviction  entitling  the  tenant  to  assert  such  paramount  title.^'^^ 

It  is  sometimes  said  that  the  tenant,  in  yielding  possession  or 
attorning  to  the  holder  of  the  paramount  title,  must  act  in  good 
faith  and  be  free  from  fraud  or  collusion.^^'^  What  is  meant  by 
this  does  not  clearly  appear,  since  if  the  title  of  the  third  person 
is  paramount  and  is  actually  asserted,  the  tenant  cannot  well  be 
guilty  of  fraud  or  collusion  in  yielding  thereto.  Perhaps  it  is 
merely  another  mode  of  saying  what  we  say  elsewhere,**^^  that 
tlie  tenant  cannot  assert  an  eviction  when  his  attornment  to  the 
paramount  title  was  entirely  voluntary. 

Pennington,  3  Grat.  (Va.)  91,  it  was  Co.,  39  Or.  546,  65  Pac.  808,  it  was 
decided  that  if  the  tenant  yielded  held  that  the  fact  that  a  decree  was 
possession  to  the  sheriff  under  a  de-  entered  in  another  suit  showing  the 
cree  rendered  in  a  suit  to  which  the  title  to  be  in  others  than  the  lessor 
tenant  was  not  a  party,  directing  the  did  not  necessarily  show  that  a  sub- 
sheriff  to  lease  the  premises  to  the  sequent  attornment  by  the  lessee  to 
highest  bidder  but  not  authorizing  such  others  was  not  collusive,  that 
him  to  take  possession,  there  was  no  it  was  for  the  jury  whether  It  was 
eviction.  so,  and  that  the  fact  that  such  per- 

534  Pelton  V.  Place,  71  Vt.  430,  46  sons   employed  counsel  for  the  ten- 

Atl.  63.  ant   for   the   purpose   of   a  suit   be- 

555  McAlester  v.    Landers,    70   Cal.  tween  him  and  the  lessor  was  some 

79,  11  Pac.  505;  Williams  v.  Shaw,  4  evidence    bf   collusion.     Though    the 

N.  C.  630  (Term,  197).  question  of  collusion  la  thus  stated 

550  See   cases    cited    ante,    §    73   a  to  be   for  the  jury,   the  court  says 

(6),    notes  120-122.  that    what   constitutes    collusion   In 

557  Camp  v.   Scott,   47  Conn.   366;  this  connection  is  problematical,  and 

Ross  V.  Dysart,  33  Pa.  452;  Morse  v.  makes   no   attempt  to  explain   what 

Goddard,   54   Mass.    (13    Mete.)    177.  is    meant    thereby. 

46  Am.  Dec.  728.  bbs  See  post,  §  186  a  (2),  at  notes 

In  Messinger  v.  Union  Warehouse  188-190. 
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(3)  Expiration  of  the  lessor's  estate.  There  are  some  decis- 
ions,^^^  and  a  number  of  divta,^^^  to  the  effect  that  the  tenant, 
though  precluded  from  asserting  that  the  lessor  had  no  title  at  the 
time  of  the  lease,  is  not  precluded  from  asserting  that  the  lessor's 
title  has  expired  by  its  own  limitation. 

As  before  stated,  the  rule  that  a  tenant  may  show,  as  against 
his  lessor,  that  the  latter  has  transferred  his  interest,  is  frequently 
spoken  of  as  an  application  of  a  general  rule  that  the  tenant  may 
show  the  expiration  of  his  landlord's  title,^^^  and  such  a  statement 
is  sometimes  coupled  with  the  statement  now  under  discussion 
that  he  may  show  that  the  title  has  expired  by  its  own  limitation. 
There  seems,  however,  not  the  slightest  connection  between  the 
two  rules.  In  the  one  case  the  expression  ''expiration  of  title" 
can  refer  only  to  the  cessation  of  the  lessor's  personal  ownership 
of  a  still  existent  interest  by  the  transfer  of  such  interest  to  an- 
other, while  in  the  other  case  it  refers  to  the  cessation  of  the  in- 
terest itself. 

In  some  of  the  cases  in  which  the  right  of  the  tenant  to  show 
the  expiration  of  the  lessor's  title  is  asserted,  the  decisions  may 
well  be  based  on  the  theory  of  "constructive  eviction, "^^2  there 
having  been  an  actual  assertion  of  his  right  by  the  person  entitled 
to  which  the  tenant  yielded,  agreeing  to  hold  under  him.^^^    These 

559  See  post,  notes  564-581.  see   of  Devacht  v.   Newsam,  3   Ohio 

560  Langford  v.  Selmes,  3  Kay  &  57;  ChafRn  v.  Brockmyer,  33  Mo. 
J.  220;  Randolph  v.  Carlton,  8  Ala.  App.  92.  So  in  Wells  v.  Mason,  5 
606;  Lane  v.  Young,  66  Hun,  563,  21  III.  (4  Scam.)  84,  where  the  term- 
N.  Y.  Supp.  838;  Newell  v.  Gibbs,  1  ination  of  the  lessor's  life  estate 
Watts  &  S.  (Pa.)  496;  Jenkinson  v.  was  regarded  as  a  defense  to  a  claim 
Winans,  109  Mich.  524,  67  N.  W.  549;  for  rent,  the  tenant  had  actually 
Chaffin  V.  Brockmeyer,  33  Mo.  App.  been  expelled  by  the  remainderman. 
92;  Prestman  v.  Sill  jacks,  52  Md.  In  Doe  d.  Higginbotham  v.  Barton, 
647;  Robinson  v.  Troup  Min.  Co.,  55  11  Adol.  &  E.  307,  likewise,  while 
Mo.  App.  662;  Russell  v.  Allard,  18  the  right  of  the  lessee  of  a  mort- 
N.  H.  222;  Robertson  v.  Biddell,  32  gagor  to  show,  in  ejectment  by  the 
Fla.  304,  13  So.  358;  St.  John  v.  latter,  that  the  mortgagee  had  de- 
Quitzow,  72  111.  334;  Kinney  v.  manded  rent  of  him,  was  in  terms 
Leman,  8  Blackf.   (Tnd.)   350.  based   on   the  theory  that   such    de- 

561  See  ante,  §  78  n  (1).  mand  might  show  a  termination  of 

562  See  ante,  §  78  p  (2);  post,  §  the  lessor's  title,  this  seems  to  be 
186  a  (2).  merely    a    mode    of    expression    for 

533  Hill  V.  Saunders,  4  Barn.  &  C.   what  we   term    a   constructive   evic- 
529;    Neave   v.   Moss,    1   Bing.    360;    tion. 
Hopcraft  v.  Keys,  9  Bing.  613;  Les-       In  Hill  v.  Saunders,  4  Barn.  &  0. 
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cases  we  will  leave  out  of  consideration,  tlirecdng  our  attention 
exclusively  to  those  which  apply  the  rule  asserted  in  favor  of  the 
tenant,  even  though  the  person  entitled  upon  the  expiration  of  the 
lessor's  estate  has  made  no  claim  to  the  possession.  We  will  first 
consider  the  cases  involvinrr  actions  of  ejectment  or  other  posses- 
sory actions  by  the  landlord  against  the  tenant,  and  then  the 
cases  involving  a  claim  for  rent. 

In  an  English  case,^*^^  quite  frequently  referred  to  in  this  con- 
nection, where  an  action  of  ejectment  was  brought  by  a  lessor  for 
years,  himself  holding  under  a  lease  for  years,  against  his  lessee, 
who  was  holding  over,  apparently  as  tenant  from  year  to  year, 
it  was  said^'^^  that  "it  was  certainly  competent  to  the  defendant 
to  show  that  the  lessor's  title  had  expired;  and  that  he  had  no 
right  to  turn  him  out  of  possession,"  but  the  case  was  decided  in 
favor  of  the  lessor  on  another  point.  This  dictum  was  applied  in 
another  case,  likewise  without  diseussion.-^ce  ^-^^  jn  ^yr^  qj.  three 
other  cases  the  tenant  was  alloAved,  on  the  same  theory,  to  show 
that  the  lessor  had  a  life  estate  only,  as  against  one  asserting 
rights  as  heir  or  devisee  of  the  lessor.^'*'^  In  one  English  case, 
however,  there  are  dicta  apparently  to  a  contrary  effect,  that  the 
lessor's  title  continues  good  as  against  the  lessee  until  he  relin- 
quishes possession,!*^^  and  it  appears  that,  in  that  jurisdiction,  the 
tenant  cannot  ordinarily  shoAV  the  expiration  of  the  lessor's  estate 
as  a  ground  for  not  issuing  a  writ  of  possession,  if  the  expiration 
occurs  after  the  commencement  of  the  action  for  possession.^^'^ 

The  view  above  referred  to,  that  in  an  action  by  the  lessor,  or 
by  one  claiming  in  his  right,  to  recover  possession  of  the  premises, 

529.  two  of  the  former  judges  seem  c«';  Per  Kenyon.  C.  J.,  in  England 

to  base  their  decision  in  favor  of  the  v.  Slade,  4  Term  R.  682. 

lessee  on  the  presence  of  such  con-  •'■•'^«  Doe  d.  Jackson  v.  Ramsbotham, 

structive  eviction.     In    Mountnoy   v.  3  Maule  &  S.  516. 

Collier,  1  El.  &  Bl.   630,  it  was  Ipft  »«"  Doe    d.    Strode    v.    Seaton.     2 

undecided  whether  the  expiration  of  Cromp.   M.    &   R.    728;    Patterson   v. 

the  landlord's  title  could   be  shown  Smith,  42  U.  C.  Q.  B.  1;   Heckart  v. 

In  defense  to  an  action  for  use  and  McKee,   5  Watts    (Pa.)   SSi. 

occupation,    in    the   absence   of    any  scs  gee     Gibbins    v.     Bucklnnd,     1 

submiF?ion    by    the    tenant    to    the  Hurl.  &  C.  736.     Compare  Buckland 

assertion   of   a   claim    by   the   para-  v.  Gibbins,  32   Law  J.  Ch.  391,  and 

mount   owner.  the  case   next  cited. 

5fi*  England   v.    Slade,   4   Term   R.  •''•"»  See  Knight  v.  Clarke,  15  Q.  B. 

6«4L.  Div.  294, 
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the  tenant  can  show  in  defense  that  the  estate  which  the  lessor 
had  at  the  time  of  the  lease  has  expired  by  its  own  limitation,  is 
not  entirely  satisfactory,  it  would  seem.  It  might  be  suggested, 
in  opposition  thereto,  that  the  same  reasons  which  preclude  the 
tenant  from  asserting  that  the  lessor  or  his  transferee  is  not  en- 
titled to  a  return  of  possession,  on  the  ground  that  the  lessor  had 
no  estate  at  the  time  of  the  lease,  would  seem  to  preclude  him 
from  making  such  assertion  on  the  ground  that  the  lessor  had 
merely  a  limited  estate,  which  has  expired.  To  allow  the  tenant 
to  retain  possession  as  against  his  landlord,  because  another  has  a 
better  right  to  possession,  when  such  other  has  not  asserted  such 
right,  would  seem  to  furnish  equal  opportunity  for  the  exercise  of 
bad  faith,  whether  such  right  in  a  third  person  had  its  commence- 
ment before  or  after  the  making  of  the  lease.  By  the  acquisition 
of  possession  under  the  lease,  the  lessee  might  be  regarded,  not 
as  admitting  merely  that  the  lessor  has  some  interest  in  the  land, 
however  small,  but  as  admitting  that  he  has  such  an  interest  as 
will  entitle  him  to  the  return  of  the  premises  upon  the  expiration 
of  the  period  named  in  the  lease.^^^'' 

In  only  one  of  the  cases  to  which  we  have  referred,  as  asserting 
the  right  of  the  tenant  to  aver  the  expiration  of  the  lessor's  title, 
in  connection  with  an  action  for  possession,  is  any  reason  given  for 
such  a  view,  and  in  that  case,^^^  which  involved  a  lease  by  in- 
denture, it  is  based  exclusively  on  the  old  rule  that  there  is  no 
estoppel  when  an  interest  passes.^^^i  It  has  been  well  said  that 
such  a  rule,  applied  literally  and  in  respect  to  lessees,  "wauld  bar 
the  estoppel  in  every  case  of  a  valid  demise,  and  the  tenant  would 
be  at  liberty  to  put  the  landlord  to  proof  of  title,  simply  because 

569a  In  Newell  v.  Gibbs,  1  Watts  &  the    paramount   title   constituting   a 
S.  (Pa.)  496,  it  is  said  that  the  prop-  constructive  eviction, 
osition    that    the   tenant    may   show  There  is,  in  Fortier  v.  Ballance,  10 
the  termination  of  the  lessor's  title  111.    (5   Gilm.)    41,   a  dictum  to  the 
"is   perhaps   to   be  taken    with    this  effect   that  the   tenant  cannot  show 
qualification,    that    it    must    appear  the  expiration  of  the  lessor's  estate 
that  the  defense  is  made  at  the  in-  in  a  summary  proceeding  by  a  land- 
stance,    or   a  least  with   the  knowl-  lord.     And   see  Henderson  v.   Hend- 
edge,  of  the  original  lessor,  or  owner  erson,  136  Iowa,  564,  114  N.  W.  178. 
of  the   demised  premises."     This   is  sto  Doe    d.     Strode    v.     Seaton,    2 
nearly    equivalent    to    a    statement  Cromp.  M.  &  R.  728. 
that  such    a    defense   is  good   when  s^i  See  ante,  §  76,  at  note  160, 
there   has    been    an    attornment    to 
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that  title  was  good."°'^2  Furtliermore,  it  may  be  remarked,  this 
rule  was  asserted  in  the  old  books  only  in  connection  with  leases 
by  indenture,  and  only  for  the  purpose  of  excluding  the  ordinary 
rule  that  if,  after  making  a  lease  for  years,  one  acquires  an  estate 
in  the  land,  the  lease  will  operate  thereon,  and  it  appears  doubtful 
whether  it  had  any  operation  except  when  the  lessor,  at  the  time 
of  the  making  of  the  lease,  had  a  life  estate  in  the  land.^"^  The 
inapplicability  of  that  rule  to  limit  the  operation  of  the  estoppel, 
created  by  the  acquisition  of  the  possession  from  the  lessor,  with- 
out reference  to  the  form  of  the  lease,  is  evident.^^'*  Moreover, 
such  an  estoppel,  based  on  the  form  of  the  lease,  could  have  no  ap- 
plication to  an  action  for  possession  after  the  expiration  of  the 
term,  for  the  reason  that  the  estoppel  then  ceases  to  have  any 
operation.5'^'5 

Conceding  that  the  tenant  may  show,  in  defense  to  an  action 
against  him  for  possession,  that  the  estate  in  the  lessor  at  the  time 
of  the  lease  has  expired  by  its  own  limitation,  there  is  no  such 
right  in  him  to  show  that  it  had  expired  previously  to  the  making 
of  the  lease."^"^ 

It  has  been  decided  in  one  case  in  this  country^"^'^  that  the  tenant 
may,  in  defense  to  an  action  for  rent,  show  that  the  lessor  had  an 
estate  pur  autre  vie  only,  and  that  this  expired  before  the  accrual 
of  the  rent  claimed,  it  being  said  that,  "so  far  as  the  estoppel  of  the 
tenant  to  deny  his  landlord's  title  is  an  estoppel  in  pais,  it  arises  out 
of  his  having  entered  into  possession  under  that  title  at  the  begin- 
ning of  the  lease;  and  he  does  not  deny  that  the  landlord  had  a 
title  at  that  time,  by  alleging  and  proving  that  it  has  since  ex- 
pired, "^'^^  and  that  "so  far  as  it  is  an  estoppel  by  deed,  it  arises 

572  See  6  Am.  Law  Rev.  at  p.  22.  sor,  that  the  lessor  had  only  an  un- 
This  article  does  not,  however,  ques-  divided  interest  in  the  land. 

tion  the  applicability  of  the  rule  in  sto  See  ante,  at  pote  195. 

this  connection   for   the  purpose   of  576  London  &  N.  W.  R.  Co.  v.  West, 

enabling  the  tenant  to  show  the  ex-  L.  R.  2  C.  P.  553;   Syme  v.  Sanders, 

piration  of  the  lessor's  estate.  4  Strob.  Law  (S.  C.)   196. 

573  See  ante,  §  76.  577  j^mson  v.  Clarkson,  113  Mass. 

574  In  Weeks  v.  Birch,  69  Law  T.  348,  18  Am.  Rep.  498.  There  is  a 
(N.  S.)  759,  it  was  decided  that  the  slight  suggestion  in  accordance  with 
doctrine  that  there  is  no  estoppel  this  view  in  Guthmann  v.  Vallery, 
when  an  interest  passes  did  not  51  Neb.  824,  71  N.  W.  734. 
enable  the  lessee  to  assert,  as  against  578  Citing  Hilbourn  v.  Fogg,  99 
an  action  for  possession  by  the  les-  Mass.    11;     Grundin    v.    Carter,    99 
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out  of  the  execution  of  the  indenture;  and  some  interest,  as  the 
tenant  admits,  having  passed  by  the  deed,  he  is  not  estopped  to 
show  what  the  quantity  and  duration  of  that  interest  was,  and 
that  it  expired  before  the  rent  accrued,  which  the  landlord  now 
seeks  to  recover."  So  far  as  concerns  the  statement  thus  made 
in  reference  to  estoppel  in  pais,  we  have  endeavored,  in  a  former 
part  of  this  chapter,^^^  to  show  that  the  preclusion  of  the  tenant 
to  assert  a  lack  of  title  in  the  lessor  as  a  defense  to  a  claim  for  rent 
is  not  properly  based  on  an  estoppel  growing  out  of  his  acquisi- 
tion of  possession,  but  is  a  result  of  the  fact  that  he  has  assumed 
a  personal  liability  therefor,  from  which  lack  of  title  in  the  lessor 
does  not  relieve  him  so  long  as  it  does  not  affect  his  possession  un- 
der the  lease ;  and  adopting  this  view,  the  expiration  of  the  lessor's 
estate  evidently  cannot,  so  long  as  there  is  no  eviction  of  the  ten- 
ant, affect  his  liability  for  rent.  So  far  as  concerns  the  statement 
in  reference  to  estoppel  by  indenture,  of  the  authorities  cited  in 
support  thereof,  only  two  appear  fully  to  support  it,  those  being 
English  cases^so  j^  which  it  was  decided  that  the  lessee,  when  sued 
on  a  covenant  for  repairs  in  an  indenture  of  lease,  could  show 
that  the  lessor  had  a  life  estate  only,  which  had  expired.^^^  As 
opposed  to  the  view  that  the  tenant  can  show,  in  defense  to  an 
action  for  rent,  that  the  lessor's  estate  has  expired,  reference  may 
be  made  to  the  statement  found  in  several  of  the  old  books  that 
if  a  man  seised  in  right  of  his  wife  leases  for  a  term  of  years,  and 
the  wife  dies,  without  having  had  issue  by  him,  he  has  a  right  of 
action  against  the  lessee  for  rent  incurred  after  the  death  of  the 
wife  until  the  heir  enters  ;582  as  well  as  to  the  statement  of  Lord 

Mass.    15,    which,    however,    merely  notes  567,  570).    Langford  v.  Selmes, 
contain  dicta  to  the  effect  that  a  ten-  3  Kay  &  J.  220,  226,  also  cited,  con- 
ant    may    show    that    his    landlord's  tains  a  dictum  merely, 
title  has  expired.  ssi  Brudnell    v.    Roberts,    2    Wils. 

579  See  ante,  §  78  c  (3).  143;  Blake  v.  Foster,  8  Term  R.  4S7. 

580  The  authorities  cited  are  Tre-  582  Bro.  Abr.,  Dette,  pi.  7;  Avowry, 
port's  Case,  6  Coke,  15  (ante,  note  pi.  123;  Bac.  Abr.,  Leases  (C); 
162) ;  Smaleman  v.  Aigburrow,  3  Dixon  v.  Harrison,  Vaughan,  46. 
Bulst.  272,  275  .  (post,  note  582) ;  The  case  of  Smaleman  v.  Algbiir- 
Brudnell  v.  Roberts,  2  Wils.  143  row,  3  Bulst.  272;  s.  c,  sub.  nom.. 
(post,  note  581);  Blake  v.  Foster,  Smalman  v.  Agburrow,  1  Rolle,  442, 
8  Term  R.  487  (post,  note  581) ;  Doe  is  cited  in  Lamson  v.  Clarkson,  113 
d.  Strode  v.  Seaton,  2  Cromp.  M.  &  Mass.  348,  18  Am.  Rep.  49,  to  the 
R.  728  (an  action  of  ejectment,  ante,  effect  that  the  lessee  may  show  the 

L.  and  Ten.  33. 
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Holt,  before  referred  to,'^'^^  that  defendant  in  debt  for  rent  cannot 
give  in  evidenee  nil  hnhuil  in  ienemcntis  without  having  been 
evicted,  "if  the  plaintiff  had  been  in  possession,  thou^rh  but  as  ten- 
ant at  will."  Furthermore,  there  is  an  English  nisi  prius  case*^^* 
to  the  eH'ect  that  the  defendant  in  an  action  for  use  and  occupation 
cannot  show  that  the  lessor's  title  has  expired,  unless  he  disclaims 
holding  under  him,  and  has  commenced  a  fresh  holding  under  the 
owner  of  the  paramount  title.  There  are  occasional  decisions  in 
this  country  which  are  opposed  to  the  view  that  the  lessee  can  re- 
lieve himself  of  his  obligation  for  rent  by  showing  that  his  les- 
sor's estate  has  come  to  an  end-''^^ 


expiration  of  the  lessor's  estate. 
In  the  report  in  1  Rolle,  442,  it  is 
indeed  said  that  "it  was  agreed  by 
the  whole  court  that  if  the  husband 
leases  for  years  the  land  of  the 
wife  rendering  rent,  and  then  the 
wife  dies,  that  the  husband  will  not 
have  debt  for  rent  incurred  after- 
wards, since  the  reversion  is  gone, 
according  to  9  Hen.  6."  But  by  the 
report  in  3  Bulst.  272,  Dodderidge, 
J.,  says  that  by  11  Hen.  6,  if  the 
husband  makes  a  lease  of  the  land 
of  his  wife  by  indenture,  and  the 
wife  dies,  the  husband  shall  have 
an  action  of  debt  for  the  rent  upon 
the  indenture  before  the  heir  enters, 
yet  the  estate  is  gone  from  the  hus- 
band" though  he  further  says  that 
if  the  husband  and  wife  join  in  the 
lease,  the  husband  cannot  sue  for 
rent  after  the  wife's  death.  The 
citation  9  Hen.  6  presumably  refers 
to  9  Hen.  6,  43  b,  which  is  cited  by 
Brooke  in  support  of  his  position, 
and  which,  so  far  as  dicta  go,  seems 
to  support  it.  See,  however,  for  a 
different  reading  of  this  case,  1 
Dyer,  28  b,  29  a.  The  case  of  Smal- 
man  v.  Agburrow  did  not  involve 
this  question,  but  merely  the  ques- 
tion  whether,  if  a  married  woman 
Is  joint  tenant  with  another  person 
and  they,  with  her  husband,  join  in 


a  lease,  and  she  then  dies,  the  lease 
survives.  Blake  v.  Foster,  8  Term 
R.  487,  note  581,  ante,  seems  op- 
posed  to   the  view   of  Brooke. 

583  Chettle  V.  Pound,  1  Ld.  Raym, 
746.     See  ante,  note  182. 

584  Balls  v.  Westwood,  2  Camp.  11, 
per  Lord  EUenborough.  This  case 
is  questioned  by  Erie,  J.,  in  Mount- 
noy  v.  Collier,  1  El.  &  Bl.  630,  but 
there  the  lessee  had  attorned  to  the 
paramount  title.  In  Claridge  v. 
Mackenzie,  4  Man.  &  G.  151,  it  is 
said  by  Tindal,  C.  J.,  that  Lord  El- 
lenborough  subsequently  altered 
his  opinion,  "for  in  Doe  d.  Lowden 
v.  Watson,  2  Starkie,  230,  that 
learned  judge  held  that  a  defendant 
in  ejectment  who  had  paid  rent  to 
the  lessor  of  the  plaintiff  might 
show  that  his  landlord,  pending  the 
term,  had  sold  his  interest  in  the 
premises;  that  is.  in  effect,  the  ten- 
ant was  allowed  to  show  an  altera- 
tion in  his  landlord's  title."  There 
is  an  obvious  distinction  between 
the  two  cases  of  the  expiration  of 
the  lessor's  estate  and  his  transfer 
of  such  estate,  as  we  have  before 
remarked.     See  ante,  at  5G1. 

58.0  In  Tilyou  v.  Reynolds,  108  N, 
Y.  558.  15  N.  E.  534,  there  was  a 
lease  to  plaintiff  for  ten  years  which, 
before   its  termination,   certain   offi- 
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The  view  that  the  tenant  may  show  that  the  lessor's  estate  has 
expired  has  been  occasionally  asserted  in  actions  arising  out  of  a 
distress  levied  after  such  expiration.^s^     gg,  in  a  recent  English 


cials  of  the  lessor  town  undertook 
to  renew  for  another  ten  years. 
After  such  renewal,  but  before  the 
end  of  the  original  lease,  plaintiff 
subleased  to  defendant  for  ten  years, 
and  it  was  held  that  defendant  could 
not,  in  defense  to  a  claim  for  rent 
accruing  during  the  second  ten-year 
period,  assert  that  the  renewal  was 
invalid,  and  that  consequently  the 
lessor's  title  had  expired.  The  court 
cites  Balls  v.  Westwood,  2  Camp.  11, 
supra,  and  distinguishes  Lamson  v. 
Clarkson,  113  Mass.  348,  18  Am.  Rep. 
498,  supra,  partly  on  the  ground  that 
there  the  reversioner  had  notified 
the  tenant  to  pay  rent  to  his  land- 
lord, and  partly  on  the  ground  that 
"there  the  event  on  which  the  plain- 
tiff's entire  title  depended  occurred 
after  the  defendant  took  possession, 
and  by  setting  it  up  he  denied  noth- 
ing which  he  had  once  admitted," 
while  in  the  principal  case  the  de- 
fendant "admitted  the  plaintiff's 
title  to  be  good,  the  whole  title,  the 
title  for  the  extended  term."  As  to 
these  grounds  of  distinction,  the 
mere  notice  by  the  reversioner  to 
the  tenant  not  to  pay  rent,  without 
any  actual  payment  of  rent  or  at- 
tornment to  the  reversioner,  seems 
insufficient  of  itself  to  relieve  the 
tenant  from  liability  to  his  landlord, 
it  not  amounting  to  a  constructive 
eviction  (ante,  §  73  a  (6),  and  it  is 
perhaps  difficult  to  see  any  distinc- 
tion between  the  tenant's  right  to 
assert  that  the  landlord's  title  has 
terminated  because  the  life  by 
which  it  is  measured  has  come  to 
an  end  and  because  the  term  of 
years  by  which  it  is  measured  has 


come  to  an  end.  If  by  taking  pos- 
session he  admits  that  the  landlord's 
title  is  good  as  against  its  possible 
expiration  in  one  way,  he  would 
seem  to  do  so  as  against  its  possible 
expiration  in  the  other.  If  there  is 
any  distinction  between  the  two 
cases,  it  would  seem  that  the  liabil- 
ity for  rent  should  rather  survive 
when  the  lessor's  estate  terminates 
by  reason  of  the  fact  that  it  is  a 
life  estate  and  that  the  life  has 
come  to  an  end,  since  in  that  case 
there  is,  in  contemplation  of  law,  a 
legal  reversion,  which  does  not  exist 
when  a  tenant  for  years  makes  a 
lease  for  a  term  to  endure  beyond 
the  period  of  his  own  estate. 

In  Ashton  v.  Golden  Gate  Lumber 
Co.  (Cal.)  58  Pac.  1,  it  was  decided 
that  so  long  as  the  tenant  remains 
in  undisputed  and  unquestioned  pos- 
session, no  claim  or  demand  for 
rent  having  been  made  by  the  rever- 
sioner or  remainderman,  the  term- 
ination of  the  landlord's  title  is  no 
defense  to  rent;  distinguishing 
Lamson  v.  Clarkson,  113  Mass.  348, 
on  the  ground  that  there  a  demand 
for  rent  was  made. 

In  Fordyce  v.  Young,  39  Ark.  135, 
where  a  lessee  under  a  lease  con- 
taining a  clause  of  renewal  had 
made  a  sublease  to  commence  on 
the  date  of  the  expiration  of  the 
head  lease,  it  was  held  that  the 
lessee's  failure  to  obtain  a  renewal 
and  consequent  lack  of  title  after 
the  expiration  of  his  original  term 
could  not  be  asserted  by  the  sub- 
lessee in  defense  to  a  claim  for  rent, 

586  Claridge  v.  Mackenzie,  4  Man. 
&  G.  143;   Prestman  v.  Sill  jacks,  52 
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(,j^55P  5S7  it  ^yag  decided  that  a  sublessee  raiglit  show  that  the  rela- 
tion of  teuaney  no  lon^'cr  existed,  for  the  purpose  of  a  distress  by 
his  landlord,  owing  to  the  fact  that  the  original  lessor  had  entered 
for  a  breach  of  condition.  This  seems  to  accord  in  result  with  the 
views  which  we  have  suggested-"'^^  as  to  the  l^fisis  of  the  rule  of  the 
tenant's  preclusion  to  deny  the  lessor's  title  in  such  a  proceeding. 
"When  the  lessor  has,  at  the  time  of  the  lease,  a  limited  estate,  he 
has,  it  is  evident,  no  estate  in  fee  simple  by  wrong,  and  after  his 
estate  comes  to  an  end  there  is  no  reversion  to  support  the  dis- 
tress. This  vicAV  of  the  question  has,  however,  never  been  judi- 
cially asserted. 

(4)  Repudiation  of  tenancy.  The  fact  that  the  tenant  has 
repudiated  the  tenancy  and  so  put  the  statute  of  limitations  in 
motion^^"  does  not  affect  the  operation  of  the  rule  or  rules  pre- 
cluding the  tenant  from  denying  the  landlord's  title.^^®  Were 
this  not  so,  it  is  evident,  such  rule  or  rules  could  be  avoided  at 
will  by  a  tenant  merely  by  the  assertion  that  he  no  longer  holds 
under  the  landlord.  But  the  cases  are  to  the  effect  that  if  the 
tenant  holds  possession  for  the  statutory  period  after  his  repudi- 
ation of  the  tenancy,  and  so  obtains  a  valid  title,  this  title  may 
be  asserted  by  him  against  the  landlord  without  first  relinquish- 
ing possession.5^1  This  does  not  involve  a  denial  by  him  of  the 
validity  of  the  title  of  the  lessor  as  it  existed  at  the  time  of  the 
lease,  but  is  in  effect  an  assertion  that  the  title  has  passed,  since 
the  lease,  out  of  the  lessor. 

Md.  647.     In  the  latter  case,  indeed,  43;  Peyton  v.  Stith,  30  U.  S.  (5  Pet.) 

there   appears   to  have  been   no  re-  485. 

version    in    the    first    instance,    the  591  Willison   v.   Watkins,   28   U.   S. 

go-called    lease    being   an    attemnted  (3    Pet.)    43;    Catlin    v.    Decker,    38 

conveyance  in  fee  by  one  having  an  Conn.    262;    Morton    v.    Lawson,    40 

estate  for  years.  Ky.    (1  B.   Mon.)    45;    South's  Heirs 

5S7  Sergeant  v.  Nash,  Field  &  Co.  v.    Marcum,   22    Ky.   Law    Rep.    641, 

[1903]  2  K.  B.  304.  58  S.  W.  527;   Meridian  Land  &  In- 

s88See  ante,  §  178  c  (5).  dustrial  Co.  v.  Ball,  68  Miss.  135,  8 

589  See  ante,  §  4.  So.    316;    Greenwood    v.    Moore,    79 

ooociemm  v.  Wilcox.   15  Ark.  102  Miss.   201.   30  So.   609;    Lea's  Lessee 

(semble);   Shelton  v.  Eslava,  6  Ala.  v.    Netherton,    17    Tenn.     (9    Yerg.) 

230;     Henlpy    v.    Branch    Bank,    16  315;  Voss  v.  King,  33  W.  Va.  236,  10 

Ala.  552;    Duke  v.  Harper,  14  Tenn.  S.  E.  54;   Tewksbury  v.  Magraff,  33 

(6  Yerg.)   280.  27  Am.  Dec.  462;  Wil-  Cal.  237    (dictum). 

llson  V.  Watkins,  28  U.  S.   (3  Pet.) 
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§  79.    Covenant  for  qniet  enjoyment. 

a.  Implication  of  covenant.  A  formal  instrument  of  lease 
ordinarily  contains  an  express  covenant  on  the  part  of  the  lessor 
for  quiet  enjoyment  by  the  lessee,  but,  according  to  the  weight  of 
authority,  even  though  such  a  covenant  is  not  expressed,  it  will 
be  implied.^     This   doctrine,   it   has   been   well   said,^    seems   to 

1  In  Knapp  v.  Town  of  Marlboro,  joy  the   premises  without  interrup- 

29  Vt.  282,  it  is  said  that  a  covenant  tion,"  but  this  appears  to  be  a  cov- 

for  quiet  enjoyment  is  implied  from  enant   implied   in  fact,   in  effect  an 

a    covenant    that    the    lessee    shall  express    covenant    for    quiet    enjoy- 

"hold,  use,  occupy,  possess  and  en-  ment.    In   Ellis  v.  Welch,   6  Mass. 
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flow  as  a  natural  consoqucnoe  from  the  orijjiiial  character  of  a  de- 
mise  for  years,  as  hein^'  not  a  conveyance  but  merely  a  covenant 
that  the  lessee  should  enjoy  the  land,  a  ))rcach  of  whirli  entitled 
him  to  the  recovery  of  damages.^  The  cases  bearing  upon  the 
question  of  such  implication  of  the  covenant  are  as  follows : 

By  a  number  of  quite  early  authorities  it  is  stated  that  from  the 
presence  of  the  words  "demisi"  or  "concessi"  the  law  will  imply 
a  covenant  by  the  lessor  on  which  he  may  be  subjected  to  liabil- 
ity by  the  lessee  in  case  the  latter  is  evicted,'*  and  the  same  effect 
was  given  to  the  English  equivalents  of  these  words,  to-wit; 
"demise"  and  "grant. "•'"'  And  by  the  later  cases  it  is  assumed 
without  question  that  the  words  give  rise  to  an  implication  of  a 
covenant  for  quiet  enjoyment.^  On  the  question,  however, 
whether  a  covenant  of  quiet  enjoyment  will  be  implied  in  the  ab- 
sence of  the  words  "demise"  or  "grant"  the  cases  are  not  in 
accord.  In  two  states  in  this  country  it  has  been  decided  that  it 
will  not  be  implied  in  such  a  case,  and  that  words  of  letting  other 
than  "demise,"  such  as  "let"  or  "lease,"  are  not  sufficient  for 
this  purpose.'^    In  other  states,  however,  a  different  view  is  taken, 

246,  4  Am.  Dec.  122,  it  is  said  that  a  589,    609;    Mostyn    v.    West    Mostyn 

covenant  that  the  lessee  shall  "hold  Coal  &  Iron  Co.,  1   C.   P.   Div.  145; 

and   occupy"    during   the    term    con-  Bndd-Scott   v.    Daniell    [1902]    2    K. 

stitutes  a  general  covenant  for  quiet  B.  351 ;    Iggulden  v.  May,  9  Ves.  Jr. 

enjoyment.  330;    Barney  v.  Keith,  4  Wend.   (N. 

A  clause  whereby  the  lessor,  "for  Y.)    502;    Stott  v.  Rutherford,  92  U. 

himself,     his     heirs     and     assigns,"  S.    107;    Folts   v.    Huntley,   7  Wend, 

"against  all  persons  whatsoever  law-  (N.   Y.)    210;    Ware  v.   Lithgow.    71 

fully  claiming   the  same,  shall   and  Me.  62;  Groome  v.  Ogden  City  Corp., 

will,   during  the  term,  warrant  and  10  Utah,  54,  37  Pac.  90;   Lanigan  v. 

defend"   the  premises,   was    held    to  Kille,  97  Pa.   120,  39  Am.  Rep.  797; 

operate  as  an   express  covenant  for  Headley  v.  Hoopengarner,  60  W.  Va. 

quiet    enjoyment.     Williams   v.    Bur-  620,  55  S.  E.  744. 

rell,  1  C.  B.  402.  t  l^overing  v.    Lovering,   13   N.   H. 

2  2  Pollock  &  Maitland,  Hist.  Eng.  517;  Mershon  v.  Williams,  63  N.  J. 
Law,  106,  note.  Law,  398,  44  Atl.  211. 

3  See  ante,   §   12   a.  In  Barneycastle  v.  Walker,  92  N. 
♦  Andrews'    Case,    Cro.    Eliz.    214;    C.   198,   it   is   said    that  there  is  no 

Spencer's  Case,  5  Coke,  16;  Coleman  "implied    contract"    that    the    lessor 

V.  Sherwyn,  1  Show.  79,  1  Salk.  137.  will    not    molest    the    lessee    in    his 

5  Style    V.   Hearing,   Cro.    Jac.   73;  possession,  but  there  is  an  "Implied 

Nokes'  Case,  4  Coke,  81;   Deering  v.  condition"  to  that  effect  on  breach  of 

Farrington,  1  Mod.  113,  Freem.  367.  which   the  lessee  is  discharged,  cit- 

fl  Burnett  v.  Lynch,  5 'Barn.  &  C.  ing   Taylor,    Landl.    &    Ten.    §    386, 
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and  any  words  of  leasing  are  regarded  as  sufficient,^  while  in 
numerous  cases  it  is  stated  or  assumed  that  on  every  lease  of  land 
a  covenant  for  quiet  enjoyment  is  to  be  implied.''  So  it  is  said 
by  a  writer  of  the  highest  authority  on  this  branch  of  the  law  that 
"in  the  absence  of  words  of  leasing,  as  for  instance  where  the 
lease  is  by  parol,  it  is  well  settled  that  the  law  will  imply  a  cove- 
nant for  quiet  enjoyment  from  the  mere  relation  of  landlord  and 
tenant.  "10 

In  England  there  has  at  times  been  considerable  uncertainty 
as  to  whether  there  is  any  implication  of  a  covenant  for  quiet  en- 
joyment in  the  absence  of  the  words  "demise"  or  "grant."  The 
most  recent  decision  is  to  the  effect  that  the  particular  words  of 
leasing  referred  to  have  no  peculiar  effect  different  from  that  of 
other  words  of  leasing,  and  that  an  undertaking  for  quiet  enjoy- 
ment as  against  the  acts  of  the  lessor  and  those  claiming  under 
him  is  to  be  implied  from  the  mere  relation  of  landlord  and  ten- 
ant.ii 

which    furnishes    not    the    slightest  437;  Maxwell  v.  Urban,  22  Tex.  Civ. 

support  for  the  statement.  App.  565,  55   S.  W.  1124;    Eldred  v. 

sMaule   v.    Ashmead,    20    Pa.    482  Leahy,  31  Wis.  546;   Shaft  v.  Carey, 

("lease");      Young     v.      Hargrave's  107    Wis.   273,   83   N.    W.    288    (sem- 

Adm'r,  7  Ohio  (pt.  2)  63  ("lease  and  ble) ;    Owens    v.  Wight,   5   McCrary, 

rent");    Black   v.    Gilmore,   9   Leigh  642,   18   Fed.  865;    McDowell   v.  Hy- 

(Va.)    448,  33  Am.   Dec.  253    ("lease  man,  117  Cal.  67,  48  Pac.  984;  Hoag- 

and    rent") ;    Hamilton    v.    Wright's  land  v.  New  York,  C.  &  St.  L.  R.  Co., 

Adm'r,  28  Mo.  199  ("lease").  Ill  Ind.   443,   12  N.  E.  83;    Riley  v. 

9  Pickett  V.  Ferguson,  45  Ark.  177,  Hale,   158  Mass.   240,   33   N.  E.   491; 

55  Am.  Rep.  545;  Abrams  v.  Watson,  Herpolsheimer    v.     Funke,     1     Neb. 

59  Ala.   524;   Duff  v.  Wilson,  69  Pa.  Unoff.   471,   95   N.    W.    688;    Geer   v. 

316;    Ross    v.    Dysart,    33    Pa.    452;  Boston    Little    Circle    Zinc     Co.,   126 

City  of  New  York  v.  Mabie,  13  N.  Y.  Mo.  App.  173,  103  S.  W.  151. 

(3    Kern.)     160,    64    Am.    Dec.    538  10  Rawle,    Covenants    for    Title,    § 

(semble):    Vernam   v.   Smith,  15  N.  274,   citing  Bandy  v.   Cartwright,   8 

Y.  332  (semble);  Mack  v.  Patchin,  42  Exch.  913;   Carson  v.  Godley,  26  Pa. 

N.  Y.  167,  1  Am.  Rep.  506;  Hayner  v.  117,   67   Am.   Dec.  404;   Ross  v.  Dys- 

Smith,  63  111.  430,  14  Am.  Rep.  124;  art,  33  Pa.  453;  Dexter  v.  Manley,  58 

Gazzolo    V.    Chambers,    73    111.    75;  Mass.    (4    Cush.)    14. 

Baugher  v.   Wilkins,   16  Md.   35,   77  "  Budd-Scott  v.    Daniell    [1902]    2 

Am.  Dec.  279;    Duncklee  v.  Webber,  K.  B.  351,  following  Bandy  v.  Cart- 

151   Mass.   408,   24  N.    E.    1082;    Ed-  wright,  8  Exch.  913,  and  Hall  v.  City 

wards  v.  Perkins,  7  Or.  149;   Hanley  of  London  Brewery  Co.,  2  Best  &  S. 

V.   Banks,    60  Okl.   79,   51   Pac.   664;  737,   and    disapproving  dicta   contra 

Barnes  v.  Wilson,  116  Pa.  303,  9  Atl.  in   Baynes   &   Co.   v.   Lloyd   &   Sons 
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It  is  proper  to  remark  that  some  of  the  cases  containing  the 
statement  that  a  covenant  for  quiet  enjoyment  is  to  be  implied  in 
the  case  of  every  lease  involved  merely  the  liability  of  a  tenant 
for  rent  after  eviction,i2  a^j  jt  would  seem  from  the  introduction 
of  the  reference  to  the  liability  for  rent  that  the  court  may,  in 
such  cases,  have  been  under  the  impression  that  the  suspension 
of  such  liability  after  eviction  is  due  to  the  fact  that  there  is 
such  an  implied  covenant.  The  tenant's  liability  for  rent,  how- 
ever, is  suspended  upon  his  eviction,  independently  of  whether 
the  eviction  constitutes  a  breach  of  any  covenant  for  quiet  enjoy- 
ment. For  instance,  if  there  is  an  express  covenant  against  dis- 
turbance by  the  lessor  or  those  claiming  under  him,  this,  as  here- 
after stated,  limits  the  effect  of  the  implied  covenant,  so  that  there 
is  in  such  case  no  covenant  against  disturbance  by  one  having 
paramount  title,  and  yet  such  disturbance,  if  it  amounts  to  an 
enaction,  will  no  doubt  suspend  the  right  to  rent.  And  so  it  was 
apparently  decided  in  New  York  that,  tliough  in  a  so-called  "leasf; 
in  fee,"  that  is,  a  conveyance  in  fee  subject  to  rent,  there  was  no 
express  covenant  for  quiet  enjoyment,  and  none  could,  under  the 
local  statute,  be  implied, '^  the  eviction  of  the  lessee  was  a  good 
defense  to  an  action  for  rent.^^  And  in  Missouri  it  has  been  said 
that  "a  tenant  without  covenants  would  have  the  same  redress 
against  his  landlord  for  illegal  acts  tliat  he  would  have  against 
strangers,  and  moreover  would  be  entitled  to  all  those  defenses 
which  the  law  alloAvs  to  tenants  in  actions  for  the  nonpayment 
of  rent  which  grow  out  of  an  eviction  or  the  wrongful  acts  of 
landlords.  "15 

In  a  few  states  there  are  to  be  found  statutory  provisions  that 
no  covenant  shall  be  implied  in  any  conveyance  of  real  estate,'* 

[18951  2  Q.  B.  610.     Jones  v.  Laving-  1*  Carter  v.  Burr,  39  Barb.  (N.  Y.) 

ton   [190.31  1  K.  B.  25fi  decides  that  59. 

an  implied  covenant  does  not  extend  i^  Maeder  v.  City  of  Carondelet,  26 

to  a  diPturbance  by  paramount  title.  Mo.  112. 

See  Markham  v.  Paget  [19081   1  Ch.  re  Michifjan    Comp.    Laws    1897,    § 

697,  and  post,  at  note  51.  8959;    Bell.   &  C.   Ann.   Codes  &   St. 

12  See  Ross  v.  Dysart,  33  Pa.  452;  Oregon   §    5338;    Wyomino   Rev.    St. 

Hayner  v.  Smith,  63  111.  430;   Field  1899.     §     2734;    Wif^consin  Rev.   St. 

V.  Herrick,  10  111.  App.   (10  Bradw.)  1898,    §    2204.     In    Minnesota    (Rev. 

591;  Maxwell  v.  Urban,  22  Tex.  Civ.  Laws   1905,    §   3342)    the  statute  ap- 

App.  565,  55  S.  W.  1124.  plies  in  terms  to  "any  conveyance." 

18  See  post,  at  note  16.  The   present   New   York   law    (Real 
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and  the  question  whether  a  lease  is  a  conveyance  of  real  estate 
within  such  a  provision  has  occasioned  considerable  difficulty. 
In  Oregon  it  has  been  decided  that  a  lease  is  not  within  the  scope 
of  the  provision/'^  and  there  is  an  explicit  decision  to  that  effect 
in  New  York/^  but  in  view  of  the  language  of  later  cases  in  that 
state,  it  appears  questionable  whether  such  covenant  for  quiet 
enjoyment  can  be  implied  in  any  lease  for  more  than  three  years, 
another  statutory  provision  being  to  the  effect  that  the  term  "real 
estate"  shall  include  all  chattels  real  except  leases  for  a  term 
not  exceeding  three  years.^^  And  in  Wisconsin  it  has  been  de- 
cided that  such  a  prohibition  of  an  implication  of  a  covenant  in 
a  conveyance  of  real  estate  applied  to  a  lease  for  five  years,  in 
view  of  a  statutory  provision  that  the  term  "conveyance"  in- 
cludes all  instruments  creating  interests  in  real  estate  except  wills 
and  leases  for  not  more  than  three  years.^o  It  is  possible  that, 
by  the  application  of  the  doctrine  that  a  lessor  cannot  derogate 
from  his  grant,  hereafter  referred  to,2i  the  effect  of  such  a  stat- 
ute might  be  in  some  cases  avoided.  That  is,  though  a  covenant 
could  not  be  implied  against  a  disturbance  of  the  lessee  by  the 
lessor,  it  might  be  considered  that  such  a  disturbance  involved  a 
derogation  from  the  grant. 

Prop.   Law  1896,   §   216)    saj's    "con-  though    exceeding    three,    is    within 

veyance  of  real  property,"  not  "con-  the  statute  excluding  such  covenants, 

veyance  of  real  estate,"  as  formerly.  Graves    v.    Berdon,    26    N.    Y.    498;' 

17  Edwards  v.  Perkins,  7  Or.  149.  Mack  v.  Patchin,  42  N.  Y.  167,  1  Am. 

18  City  of  New  York  v.  Mabie,  13  Rep.  506;  Grover  J.,  in  Burr  v.  Sten- 
N.  Y.  (3  Kern.)  151,  64  Am.  Dec.  ton,  43  N.  Y.  462,  464.  While  in 
538.  others,    including    the    latest   utter- 

19  In  the  case  of  Koeber  v.  ance  we  have  found  on  the  subject, 
Somers,  108  Wis.  497,  84  N.  W.  the  statute  is,  without  argument, 
991,  52  L.  R.  A.  512,  the  follow-  assumed  to  exclude  implied  cove- 
ing  statement  as  to  the  New  York  nants  from  leases  longer  than  three 
cases  on  the  subject  is  made:  "In  years.  Church,  C.  J.,  in  Burr  v. 
some  cases  City  of  New  York  v.  Ma-  Stenton,  43  N.  Y.  462;  Coffin  v.  City 
bie  has  been  cited  merely  to  support  of  Brooklyn,  116  N.  Y.  159,  22  N.  E. 
the  proposition  that  implied  cov-  227."  A  conveyance  in  fee  subject 
enants  exist  in  leases  for  less  than  to  rent,  a  so  called  "lease  in  fee,"  is 
three  years.  Vernam  v.  Smith,  15  evidently  within  the  statutory  pro- 
N.  Y.  327;  Edgerton  v.  Page,  20  N.  vision.  Carter  v.  Burr,  39  Barb.  (N. 
Y.  281;    Boreel  v.  Lawton,  90  N.  Y.  Y.)    59. 

293,  43  Am.  Rep.  170;  Vann  v.  Rouse,        20  Koeber  v.  Somers,  108  Wis.  497, 
94    N.    Y.    401.     In   others    it    is    as-    84  N.  W.  991,  52  L.  R.  A.  512. 
sumed     that     no    lease    for    years,       21  See  post,   §   128,  at  notes  33-38. 
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The  implied  covenant  has  been  regarded  as  excluded  by  an  ex- 
press covenant  by  the  lessor  to  aid  the  lessee  in  keeping  posses- 
sion.- It  may  likewise  be  excluded  by  an  express  provision  for 
its  exclusion.-^  And  though  it  is  said  to  be  "restrained"  by  an 
express  covenant  of  a  (iiialided  character,2-»  it  seems  that  the  eifect 
of  such  an  express  covenant  is  absolutely  to  exclude  the  implied 
covenant,  since  it  is  no  longer  operative  for  any  purpose. 

b.  Duration  of  implied  covenant.  An  implied  covenant,  as 
distinguished  from  an  express  covenant,  will  not,  it  has  been  held, 
endure  longer  than  during  the  continuance  of  the  estate  out  of 
which  the  lease  is  granted.-^  If,  for  instance,  one  having  an  es- 
tate for  life  makes  a  lease  for  years  and  dies  before  the  expiration 
of  the  lease,  whereupon  the  lessee  is  evicted  by  the  remainderman, 
the  lessee  cannot  assert  any  liability  against  the  personal  repre- 
sentatives of  the  lessor  under  the  covenant.20  In  one  state,  how- 
ever, it  has  been  decided  that  this  rule  has  no  application  when  the 
life  tenaJit  might  have  made  a  good  lease  for  the  whole  term,  as 
when  he  has  a  power  of  disposition  after  his  death.27  On  the  prin- 
ciple above  stated  it  has  been  decided  in  England  that  a  tenant 
from  year  to  year  under  a  tenant  for  years  has  no  right  of  action 
001  the  implied  covenant,  on  account  of  an  eviction  by  the  chief 
landlord  after  the  expiration  of  the  original  term.^s 

c.  Persons  whose  acts  may  constitute  breach — (1)  Lessor 
acting  for  himself  or  through  others.  The  covenant  for  quiet  en- 
joyment protects  the  lessee  against  interference  with  his  enjoy- 
ment by  the  acts  of  the  lessor  himself,^^  and  acts  by  others  under 

22  O'Connor  v.  City  of  Memphis,  ze  Swan  v.  Stransham,  3  Dyer,  257 
75  Tenn.  (7  Lea)  219.  b,  Benl.  &  D.  150. 

23  Maeder  v.  City  of  Carondelet,  27  Hamilton  v.  Wright's  Adm'r, 
26  Mo.  112.  28  Mo.  199. 

24  See  post,  at  notes  52,  53.  ,«  Penfold  v.  Abbott.  32  Law  J.  Q. 

25  Adams  V.  Gibney,  6  Bing.  65G;  ^  g,^.  gchwartz  v.  Locket.  61  Law 
Penfold   V.  Abbott.  32  Law  J.  Q.  B.  _  ^      ^^^ 

67;  Hyde  V.  Dean  &  Canons  of  Wind-  ,^'      „  ^^  .,.- 

/^        r^i-       Kro.    TJo-i.r,o=    A   Pn         20  See    McDowell    v.    Hyman,    117 
sor.   Cro.    Eliz.    552;    Baynes    &   Co. 

V.  Llovd  &  Sons  [1895]  2  Q.  B.  610;  Cal.   67,  48  Pac.   984;    Berrington  v. 

Cheiny    v.    Langley.    1    Leon.    179;  Casey,  78  111.  317;    Kansas  Inv.  Co. 

Bragg  V.   Wiseman,   1  Brownl.  &  G.  v.   Carter.   160    Mass.    421.   36   N.   E. 

22;    City  of  Brookhaven  v.  Baggett,  63;   Herpolsheimer  v.  Fiinke,  1  Neb, 

61  Miss.  383;  McClowny  v.  Croghan's  Unoff.  471,  95  N.  W.  688. 
Adm'r,  1  Grant  Cas.  (Pa.)  311. 
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the  direct  authority  of  the  lessor  are  constructively  his  acts  for 
this  purpose.^"  So  it  has  been  decided  that  the  building  of  a 
wall  on  part  of  the  premises  by  a  third  person,  under  authority 
from  the  lessor,  who  supposed  such  part  not  to  be  included  in 
the  lease,  constituted  a  breach  of  the  covenant,^!  and  a  like  de- 
cision was  made  when  the  adjoining  owner,  by  authority  from  the 
lessor,  entered  on  the  leased  premises  to  erect  a  party  wall,  and, 
this  being  necessarily  an  interference  with  the  lessee's  enjoy- 
ment, the  fact  that  such  authority  was  granted  on  condition  that 
the  excavation  should  not  cause  damage  to  the  lessee  was  regarded 
as  immaterial/^2  j^-^i  the  acts  of  third  persons  cannot  be  regarded 
as  authorized  by  the  lessor  and  therefore  '  onstructively  his  acts 
so  as  to  impose  liability  under  the  covenant  merely  because  they 
were  the  unforeseen  results  of  a  course  of  action  on  his  part,  but 
they  must,  it  seems,  be  directly  authorized  by  him.^^  The  author- 
ity from  the  lessor  to  a  third  person  doing  the  act  complained 
of  as  a  breach  may,  apparently,  be  given  before  or  after  the  mak- 
ing of  the  lease.^'i  It  appears  to  have  been  decided  that  the  lessor 
is  liable  as  if  he  had  himself  interfered  with  the  lessee's  posses- 
sion, when  he  procures  one,  to  whom  he  has  leased  adjoining 
premises,  to  institute  a  proceeding  to  prevent  the  use  of  the 
premises  for  the  purpose  for  which  the  lease  was  made.^^ 

(2)  Persons  claiming  "under"  lessor.  The  covenant  for  quiet 
enjoyment  may  be  general  in  terms,  to  the  effect  that  the  lessee 
shall  quietly  enjoy  the  premises,  or  it  may  be  expressly  restricted 
to  the  acts  of  the  lessor  or  of  those  persons  who  claim  through 
or  under  him,  it  being  then  referred  to  as  a  "qualified"  or 
"limited"  covenant.  A  general  covenant  for  quiet  enjoyment 
is  not,  it  seems,  restrained  by  a  qualified  covenant. for  title  in 
the  same  instrument  unless  an  express  intention  appears  to  that 

30  Levitzky  v.  Canning,  33  Cal.  32  Collins  v.  Lewis,  53  Minn.  78,  54 
299;  City  of  New  York  v.  Mabie,  13    N.  W.   1056. 

N.  Y.  (3  Kern.)  151,  64  Am.  Dec.  ^^  Surget  v.  Arighi.  19  Miss.  (11 
538;  Sherman  V.  Williams,  113  Mass.  Smedes  &  M.)  87,  49  Am.  Dec.  46, 
481,   18  Am.   Rep.   522;    Harmont  v.    ^^^^^  ^   mob   "moved   by   exaspera- 

tion     against  the  lessor  expelled  the 
Sullivan,   128    Iowa,   309,  103  N.  W.    , 

IGSSGG. 

951;    Seaman  v.  Browning,   1   I^on.  34  Anderson  v.  Oppenheimer,  5  Q. 

l^"^-  B.    Div.   602. 

31  Sherman  v.  Williams,  113  Mass.  35  Williams  v.  Getman,  114  App. 
481,  18  Am.   Rep.  522.  Div.  282,  99  N.  Y.  Supp.  977. 
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effect,  or  unless  the  covenants  are  inconsistent/^"  nor  does  a  ro- 
Btricted  or  qualiiied  covenant  for  quiet  enjoyment  control  a  cove- 
nant for  title  absolute  in  terms  unless  the  language  shows  that 
the  purpose  of  the  two  covenants  was  the  same,  or  unless  they 
are  otherwise  connected  by  the  language  of  the  instrument.^'' 

A  number  of  cases  have  arisen  in  England  as  to  the  construc- 
tion of  the  language  of  a  qualiiied  covenant  against  the  acts  ot 
the  lessor  and  persons  claiming  by,  from,  or  under  liim,  and  the 
result  of  these  cases  seems  to  be  that  it  includes  persons  whose 
rights  were  derived  from  the  lessor,  although  they  were  derived 
before  and  not  after  the  making  of  the  lease.  Thus  it  has  been 
held  that  a  person  claiming  under  a  settlement  previously  made 
by  the  lessor,^^  or  the  appointee  under  a  power  previously  exe- 
cuted by  him,3'->  is  within  these  w^ords,  as  is,  apparently,  one  to 
whom  the  lessor  has  previously  leased  the  same'*^  or  adjacent*^ 
premises.  And  so  a  recovery  of  dower  by  the  widow  of  the  cove- 
nantor has  been  held  to  involve  a  breach  of  such  a  covenant.'*^ 
But  a  claim  made  by  one  adversely  to  him,  as  when  the  disturb- 
ing act  was  a  distress  for  a  tax  due  from  the  lessor  before  the 
lease,  has  been  held  not  to  be  by  one  claiming  "under"  him,^' 
and  such  words  in  a  sublease  have  been  regarded  as  giving  the 
sublessee  no  right  of  action  against  the  sublessor  when  the  super- 
ior landlord  re-entered  on  the  premises  subleased  for  the  sub- 
lessor's breach  of  a  covenant  of  the  original  lease,  in  failing  to 
pay  rent  and  repair  adjoining  premises  covered  by  such  lease 
but  not  by  the  sublease,^^  though  a  different  view  was  taken 
when  the  head  landlord's  re-entry  was  by  reason  of  the  subles- 
sor's act  in  consenting  to  judgment  for  possession  in  favor  of  the 

36  Rawle,  Covenants   for     Title,   §    Div.    547;    Harrison    v.    Muncaster 
291;    Siieets  v.  Joyner,  11  Ind.  App.    [1891]  2  Q.  B.  680. 

205,   38   N.   E.  830.  42  Anonymous,    Godb.    333;    Shep- 

37  Rawle,   Covenants  for   Title,   §§    pard's  Touchstone,   171. 

289,    290;    Browning    v.    Wright,    2        <3  Stanley  v.   Hayes,   3    Q.   B.   105. 

Bos.  &  P.  13.  This  is  so,  a  fortiori,  if  the  taxes  be-  ^x 

38  Hurd  V.   Fletcher,   1   Doug.   43;  came   due   before   the  lessor  owned 
Evans  v.  Vaughan,  4  Barn.  &  C.  261.  the   property.     See  "West  v.   Spauld- 

38  Calvert    v.    Sebright,    15    Beav.  ing,  52  Mass.    (11  Mete.)    556;    Run- 

156.  dell  V.  Lakey,  40  N.  Y.  513;   Ingalls 

*o  Ludwell  V.  Newman,  6  Term  R.  v.  Cooke,  21  Iowa,  560,  cited  Rawle, 

458;   Rolph  v.  Crouch,  L.  R.  3  Exch.  Covenants   (5th  Ed.)   p.  124,  note  1. 

44.  ■•4  Kelly  v.  Rogers  [1892]   1  Q.  B. 

«  Sanderson  v.  Berwick,  13  Q.  B.  910. 
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former,  he  having  in  fact  no  right  of  re-entry  under  the  circum- 
stances.^^ 

Where  the  covenant  of  an  under  lease  was  against  disturbance 
by  "the  acts,  means  or  procurement"  of  the  lessor  or  of  persons 
claiming  under  him,  it  was  held  that  a  re-entry  by  the  superior 
landlord  for  breach  by  the  under  lessee's  tenant  of  a  covenant 
of  the  head  lease  as  to  the  use  of  the  premises  was  not  within  the 
covenant,^^  and  where  one  took  a  lease  for  ninety-nine  years 
from  a  tenant  in  tail  and  his  son,  the  fact  that  his  subtenant  was 
evicted  by  the  remainderman  after  the  termination  of  the  ten- 
ancy in  tail  was  not  regarded  as  constituting  a  "neglect  or  de- 
fault" on  the  part  of  the  sublessor,  within  a  covenant  for  quiet 
enjoyment  against  himself  and  all  persons  claiming  under  him  or 
by  his  neglect  or  default.^'^  But  when  the  covenant  in  the  under 
lease  provided  against  any  interruption  by  the  sublessor  or  of  any 
other  person  "by  his  means,  procurement  or  consent,"  it  was 
decided  that  re-entry  by  the  superior  landlord  by  reason  of  the 
underlessor's  default  in  payment  of  rent  was  a  breach  of  the  cove- 
nant,^s  and  when  one  purchasing  land  took  a  conveyance  to  him- 
self and  his  wife  and  to  the  heirs  of  himself,  and  subsequently 
leased  it,  an  eviction  by  his  widow  was  regarded  as  a  breach  of 
the  covenant  against  interruption  on  the  part  of  the  lessor  "or 
of  any  other  person  by  or  through  his  means,  title,  or  procure- 
ment. "^^ 

(3)  Persons  claiming  under  paramoimt  title.  An  express  cove- 
nant in  general  terms  for  quiet  enjoyment  is  broken  by  an  evic- 
tion by  one  having  a  paramount  title,^"  while  a  qualified  cove- 
nant, if  limited  to  the  acts  of  persons  claiming  "under"  the  les- 
sor oaly,  is  obviously  not  broken  by  an  eviction  by  one  whose 
title  is  not  derived,  directly  or  indirectly,  from  the  lessor. 

In  England  the  view  has  been  adopted  that  the  implied  cove- 
nant for  quiet  enjoyment,  like  the  qualified  covenant  there  in  use, 
applies  to  the  acts  of  the  lessor  and  those  claiming  under  him 
only.5i     In  this  country,  on  the  contrary,  there  seems  to  be  no 

45  Cohen  v.  Tannar  [1900]  2  Q.  B.  48  Stevenson  v.  Powell,  1  Bulst. 
609.  182. 

46  Spencer  v.  Marriott,  1  Barn.  &  49  Butler  v.  Swinnerton,  Cro.  Jac. 
C.  457;    Dennett  v.  Atherton,  L.  R.  656. 

7   Q.   B.  316.  50  See  post,  §  79  d   (3). 

47  Woodhouse  v.  Jenkins,  9  Bing.  5i  Jones  v.  Lavington  [1903]  l  K. 
^31.  B.  253.    And  see,  for  intimations  to 
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BUi;j:,'c.sti()n  tliat  the  operation  of  the  implied  covenant  is  in  any 
way  more  limited  than  that  of  an  express  covenant  stated  in  gen- 
eral terms,  or  that  it  does  not  api)ly  to  the  acts  of  persons  claim- 
ing under  paramount  title.  The  implied  covenant  for  quiet  en- 
joyment may,  however,  be  in  efl'ect  qualilied  in  this  regard  by 
the  language  of  an  express  covenant  of  the  same  character,  on 
the  principle  cxprcssum  facit  cessari  {aciluni.  Thus,  if  there  is 
an  express  covenant  against  the  acts  of  the  lessor  and  of  those 
claiming  under  him,  no  covenant  will  be  implied  against  the  acts 
of  a  third  person  having  paramount  title. ''^  And  so  the  covenant 
may  be  limited  by  express  provisions  in  the  lease  so  as  not  to  apply 
to  the  acts  of  a  particular  person  or  class  of  persons.^*'' 

(4)  Sovereign  authority.  A  general  covenant  for  quiet  en- 
joyment is  not  brolvcn  by  a  disturbance  by  acts  of  the  sovereign 
authority.^*  Thiis  the  fact  that  the  tenant  is  evicted  by  the 
municipality  owing  to  the  taking  of  the  land  for  a  street  does  not 
give  any  right  of  action  on  the  covenant,  since  compensation  for 
his  loss  of  the  term  is  obtainable  otherwise.^^  And  it  has  been 
decided  that  he  has  no  right  of  recovery  even  when  the  eviction 
is  by  a  public  corporation  which  acquired  the  reversion  and  then 
instituted  the   condemnation  proceedings   against  the  leasehold 

this    effect,    Sheppard's   Touchstone,  Grotenkemper,  1  Cin.  R.  (Ohio)  88; 

165;     Holder    v.    Taylor,    Hob.    12;  O'Connor    v.    City    of    Memphis,    75 

Andrews'  Case,  1  Leon.   (pt.  2)  104;  Tenn.    (7  Lea)    219. 

Hall  V.  City  of  London  Brewery  Co.,  b3  So    in    O'Connor    v.    Daily,    109 

2  Best.  &  S.  737;  Budd-Scott  v.  Dan-  Mass.  235,  it  was  held  that  a  provl- 

iell  [1902]  2  K.  B.  351.     There  is.  in  sion   in   the  lease  that  "in  case  the 

Hart  V.  Windsor,  12  Mees.  &  W.  66,  lind    is   sold  the   lessees  may  carry 

a  dictum  that  the  implied  covenant  away    their   Improvements"    showed 

applies    to    an    interference    by    one  an    understanding    that    the    leseor 

claiming     under     paramount     title,  might    sell,     and    consequently     no 

See    remarks   of   Swinfen    Eady,    J.,  covenant  of   quiet   enjoyment  could 

in  Markham   v.   Paget  [1908]   1  Ch.  be    implied    as   aprainst   a   disposses- 

697,   as   to   Andrews'   Case,    1    Leon,  sion  by  the  purchaser.     And  see  Mc- 

(pt.  2)   104.  Cormick  v.  Millburn  &  Stoddard  Co., 

ozNokes'  Case,  4  Coke,  81;  Merrill  57  Minn.  6,  58  N.  W.  60fl. 

V.    Frame,    4    Taunt.    329;     Line    v.  54  Rawle,    Covenants    for    Title,    § 

Stephenson.     5     Bing.     N.     C.     183;  129. 

Crouch  V.  Fowle,  9  N.  H.  219,  32  Am.  n-'.  Ellis  v.   Welch,    6   Mass.    246,   4 

Dec.  350;    Burr  v.  Stenton,  43  N.  Y.  Am.    Dec.    122;    Frost   v.    Earnest,    4 

462;    Croome   v.    Ogden    City    Corp.,  Whart.    (Pa.)    86;    Pabst   Brew.   Co. 

10  Utah,   54,   37   Pac.  90;    Tooker  v.  v.  Thorley,  127  Fed.  439. 
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interest.^*'  Likewise  the  fact  that  the  municipal  authorities  re- 
move the  building  on  the  premises  in  the  interest  of  public 
safetys^  does  not  involve  a  breach  of  the  covenant.  It  has  been 
decided,  however,  that  if  the  municipal  authorities  merely  order 
the  lessor  either  to  make  the  building  safe  or  to  remove  it,  he 
is  liable  under  the  covenant  if  he  takes  it  down  when  he  might 
have  made  it  safe.^^  An  entry  by  the  lessor  to  make  repairs  is 
not  a  breach  if  this  is  under  a  municipal  order.^^ 

It  has  been  decided  that  an  interference  by  the  lessor  with  the 
tenant's  enjoyment  is  a  breach  of  the  covenant,  even  though  such 
interference  was  required  by  an  ordinance,  if  such  ordinance  is 
invalid.^"  But  in  another  case,  the  fact  that  the  opening  of  a 
street  over  the  demised  premises  was  under  an  unconstitutional 
statute  was  held  not  to  render  the  lessor  liable  for  removing  the 
building  thereon,  he  having  done  so  under  a  municipal  order.^^ 

Somewhat  analogous  to  the  above  decisions,  relieving  the  les- 
sor from  liability  under  his  covenant  for  acts  done  under  sover- 
eign authority,  is  a  decision,  rendered  in  Pennsylvania,  that  thtj 
exercise  by  the  owner  of  adjoining  property  of  the  right  there 
given  him  by  statute  to  remove  a  partition  wall  for  the  purpose 
of  erecting  another  wall  does  not  involve  a  breach  of  the  cove- 
nant, although  it  does  involve  an  interference  with  the  tenant's 
enjoyment.^2 

A  covenant  for  quiet  enjoyment  in  a  lease  of  a  theatre  does  not 
protect  the  tenant  against  interference  by  the  public  author- 
ities owing  to  the  tenant's  attempted  use  of  scenery  of  a  particu- 
lar character  in  violation  of  an  ordinance.^^ 

d.    Acts    constituting    breach — (1)      Necessity    of    eviction. 

56  Goodyear  Shoe  Mach.  Co.  v.  Bos-  lessor's    failure    to    make    it    safe, 

ton  Terminal  Co.,  176  Mass.     115,  57  Lindwall  v.  May,  111  App.  Div.  457, 

N.   B.    214;    Manchester,   S.  &  L.  R.  97  N.  Y.  Supp.  821. 

Co.  V.  Anderson  [1898]  2  Ch.  394.  59  Coddington    v.    Dunham,    35    N. 

BTNoyes    v.     Anderson,    8    N.    Y.  Y.  Super.  Ct.    (3  Jones  &  S.)  412. 

Super.  Ct.   (1  Duer)   342;    Connor  v.  eo  Eldred  v.  Leahy,  31  Wis.  546. 

Bernheimer,    6    Daly    (N.    Y.)     295;  ei  Dunn  v.  Mellon,   147  Pa.  11,  23 

Achlers  v.  Rehlenger,  1  City  Ct.  R.  Atl.  210,  30  Am.  St.  Rep.  706. 

(N.  Y.)    79.  62  Barns  v.  Wilson,  IW  Pa.  303,  9 

58  Kansas   Inv.   Co.   v.   Carter,   160  Atl.  437. 

Mass.    421,   36  N.    E.   63.     So   where  63  Kiernan     v.     Bush     Temple     of 

the  building  was   destroyed  by   the  Music    Co.,    229    111.    494,    82    N.    E. 

municipal  authorities  owing  to  the  410. 
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The  extent  or  character  of  the  interference  with  enjoyment  neces- 
sary to  constitute  a  breach  of  the  covenant  is  a  question  on  which 
the  eases  do  not  present  any  harmonious  rule.  There  are  decis- 
ions and  dicta  in  this  country  to  the  elTect  tluit  an  eviction  of  the 
tenant,  either  total  or  partial,  is  necessary  for  this  purpose.^-* 
Under  such  a  view,  it  seems,  havinjjj  rcji;ard  to  the  nature  of  an 
eviction,^'^  there  cannot  be  any  breach  of  the  covenant  unless  the 
lessor  is  either  actually  ousted  from  part  or  the  whole  of  the 
premises,  or  unless  he  vacates  them  in  whole  or  in  part  as  a  result 
of  the  acts  complained  of.  In  some  eases,  however,  in  which 
there  is  stated  to  be  an  eviction  constituting  a  breach  of  the  cove- 
nant, it  does  not  appear  that  the  lessor's  possession  of  the  prem- 
ises, as  distinct  from  his  right  of  enjoyment,  had  been  in  any 
way  affected.6^  Equivalent,  it  seems,  to  the  statement  that  an 
eviction  is  necessary  to  constitute  a  breach  of  the  covenant,  is  the 
statement,  occasionally  made,  that  a  "mere  trespass"  by  the 
landlord,  without  any  assertion  of  title,  actual  or  constructive,  is 
not  sufficient  for  the  purpose.^^ 

64Boreel  v.  Lawton,  90  N.  Y.  293,  which   constituted   a  breach   of   the 

43    Am.    Dec.    170;    Rhinelander    v.  covenniit.   though  the  lessees,  so  far 

Martin,  23  Abb.  N.  C.  267,  7  N.  Y.  as  appf       ,  remained  in   posspssion. 

Supp.   154;    Levy  v.   Bend,  1   E.   D.  And    in    Brown    v.    Holyoke   Water 

Smith  (N.  Y.)  169;  Reynolds  v.  Mel-  Power  Co.,  152  Mass.  463,  25  N.  E. 

drum.  33  N.  Y.  St.  Rep.   664,  11  N.  9G6,  23  Am.  St.  Rep.  844.  it  was  held 

Y.  Supp.  568;    George  A.  Fuller  Co.  that  there  was  an  eviction  and  con- 

V.    Manhattan   Const.    Co.,   44   Misc.  sequent  breach  of  the  covenant  when 

219,  88  N.  Y.  Supp.  1049;  Greenwood  the  lessor  cut  off  the  power  which 

V.  Wetterau,  84  N.  Y.  Supp.  287;  In-  he  had  agreed  to  furnish,   although 

ternatlonal  Trust  Co.  v.  Schumann,  it   does  not  appear  that  the  tenant 

158  Mass.  2S7,  33  N.  E.  509;  Kimball  vacated.     In  Herpolsheimer  v.  Funke, 

V.  Grand  Lodge  of  Masons,  131  Mass.  1    Neb.    Unoff.    471,    95    N.    W.    688, 

59;    Avery   v,    Dougherty,    102    Ind.  where    the    obstruction    of    a    show 

443,  2  N.  E.  123,  52  Am.  Rep.  680;  window  by  the  lessor  was  regarded 

Levitzky   v.    Canning,    33    Cal.    299.  as  an   eviction  for  this   purpose,   it 

And  see  Skally  v.  Shute,  132  Mass.  does  not  appear  that  the  tenant  re- 

367;   Roth  v.  Adams,  185  Mass.  341,  linqnished    possession. 

70   N.   E.    445.  ""  Lloyd    v.    Tomkies,    1    Term    R. 

«oSee  post,  chapter  XVIL  671;    Avery  v.    Dougherty,   102   Ind. 

66  So  in  York  V.  Steward.  21  Mont.  443.   2  N.  E.  123,  52  Am.  Rep.  680; 

515,  55  Pac.  29,  43   L.  R.  A.  125,  it  Edgerton  v.  Page.  20  N.  Y.  2S1;  City 

is   said  that   there   was   a  construe-  of  New  York  v.  Mabie,  13  N.  Y.   (3 

tlve    eviction    by    the    overflow    of  Kern.)    151,    64    Am.    Dec.    538.     In 

water      from      adjoining      premises  Penn  v.  Glover,  Cro.  Ellz.  421,  a  gov- 
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The  theory  that  an  eviction  is  necessary  to  constitute  a  breach 
of  the  covenant  is  ignored  in  several  decisions  in  this  country, 
acts  apparently  falling  short  of  an  eviction  being  regarded  as 
sufficient  for  the  purpose.  So  it  has  been  said  that  the  lessor, 
without  being  guilty  of  an  actual  physical  disturbance  of  the  ten- 
ant's possession,  may  so  interfere  with  his  enjoyment  as  to  be 
liable  in  damages.^^  And  the  mere  bringing  of  an  action  against 
the  lessee  by  the  lessor  to  recover  the  premises,  accompanied  by 
a  denial  of  the  former's  right  to  possession,  has  been  regarded  as 
a  breach.^9  j^  another  state  it  has  been  decided  that  the  making 
of  an  excavation  on  the  premises  under  authority  of  the  landlord 
constituted  a  breach  of  the  covenant,  without  mention  of  any 
necessity  of  an  eviction  or  of  a  vacation  of  the  premises  by  the  ten- 
ant.'^'' Even  in  Massachusetts,  where  the  necessity  of  an  eviction 
has  been  positively  asserted,^i  it  has  apparently  been  held  that 
there  was  a  breach  of  the  covenant  when  the  lessor  interfered 
with  the  lessee's  water  power,  though  there  was  no  vacation  of 
the  premises  by  the  latter.'^^     ^^d  it  was  there  said  that  the  mere 

enant   by  a  lessee   not   to   "molest"  quiet  enjoyment,  though  in  the  Vir- 

copyhold  tenants   of  the  lessor  was  ginia  case  it  is  said  to  be  an  action 

held  not  to  be  broken  by  an  entry  to  of  covenant.     In  International  Trust 

make  a  personal  assault  on  such  a  Co.  v.  Schumann,  158  Mass.  287,  33 

tenant.  N.  E.  509,  the  bringing  of  a  suit  by 

68  Boyer  v.  Commercial  Bldg.  Inv.  the  landlord  to  eject  the  tenant  was 
Co.,  110  Iowa,  491,  81  N.  W.  720,  cit-  held  not  to  be  a  breach  of  the  cov- 
ing Keating  v.  Springer,  146  111.  481,  enant,  since  the  tenant  remained  in 
34  N.  E.  805,  22  L.  R.  A.  544,  37  possession,  and  hence  there  was 
Am.    St.   Rep.   175,  in   which   latter  no  eviction. 

case,   however,   the   interference   ap-  to  Collins  v.   Lewis,    53    Minn.   78, 

pears  to  have  been  a  breach   of  an  54  N.  W.  1056. 

express   covenant   against     building  ti  Kimball     v.     Grand     Lodge     of 

near  the    premises  Masons,  131  Mass.  59;    International 

69Levitzky    v.    Canning,    33    Cal.  Trust   Co.  v.    Schumann,   158   Mass. 

299.     In  Hubble  v.  Cole,  88  Va.  236,  287,  33   N.  E.  509. 

13  S.  E.  441,  13  L.  R.  A.  441,  13  L.  72  Dexter  v.   Manley,   58   Mass.    (4 

R.  A.  311,  29  Am.  St.  Rep.  716,  and  Cush.)  14;  Brown  v.  Holyoke  Water- 

Madox   V.    Humphries,   24    Tex.    195,  Power  Co.,   152  Mass.  463,  25  N.  E. 

it  is  decided  that  the  action  of  the  966,  23  Am.  St.  Rep.  844.     In  the  lat- 

lessor  in  wrongfully  obtaining  an  in-  ter    case    there    was    apparently    a 

junction  against  the  lessee's  use  of  mere  breach  of  a  contract  to  furnish 

the  premises  gives  a  right  to  dam-  power,  the  lessor  removing  the  belt 

ages,  but  it  is  not  stated  that  the  which  transmitted   the   power  from 

recovery    is    on    the    covenant    for  his  own  premises,  and  this  was  said 

L.  and  Ten.  34. 
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erection,  by  authority  of  the  lessor,  of  a  chimney  in  such  a  way 
as  to  cut  off  lij^ht  and  air  "necessary  for  the  beneficial  use  of"  thi 
premises  leased  was  "a  substantial  iuterrui)tiou  of  i)laiutiir'8 
right  to  quiet  enjoyment.  "^^ 

Whatever  may  be  the  rule  in  the  various  states  in  this  country 
as  to  the  necessity  of  eviction  to  constitute  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  it  is  apparently  settled  by  the  later 
cases  in  England  that  there  no  such  requirement  exists,  it  being 
said  to  be  a  question  for  the  jury  in  each  case  whether  the  cove- 
nant has  been  broken."^  There  the  action  of  the  lessor  in  notify- 
ing the  lessee's  tenant  not  to  pay  rent  to  the  lessee  is,  at  least 
if  acted  on,  regarded  as  a  breach."'^ 

(2)  Acts  on  adjoining  premises.  The  acts  alleged  to  consti- 
tute a  breach  of  the  covenant  for  quiet  enjoyment  by  the  lessor 
or  one  claiming  under  him  are  frequently  acts  done,  not  upon  the 
leased  premises,  but  upon  adjoining  property.  What  classes  of 
acts  on  adjoining  premises  are  sufficient  to  constitute  a  breach, 
apart  from  any  question  of  the  necessity  of  an  eviction,  does  not 
clearly  appear  from  the  cases. 

It  has  in  one  state  been  decided  that  if  the  landlord  allows  the 
premises  to  be  flooded  by  water  flowing  from  adjoining  premises 
controlled  by  him,  there  is  a  breach  of  the  covenant,"^  and  in 
England  it  was  held  that  the  escape  of  water  upon  the  demised 
premises  as  a  result  of  a  proper  use,  by  another  tenant  of  the 
same  lessor,  upon  adjoining  premises,  of  insufficient  drains  con- 
structed by  the  lessor,  was  a  breach  of  a  covenant  against  dis- 
turbance by  the  lessor  or  by  persons  lawfully  claiming  under 
himJ"  Tn  another  jurisdiction  it  has  been  decided  that  a  flow  of 
water  from  adjoining  premises,  not  resulting  in  the  relinquish- 
ment of  possession  by  the  tenant,  does  not  constitute  a  breach.''^^ 

to  be  "an  eviction  from  an  import-  74  See  Sanderson  v.  Mayor  of  Ber- 

ant  part   of   the    premises   let."     As  wirk-iipon-Twped,  13  Q.  B.  DIv.  547; 

before    remarked    (ante,    §    24    a,   at  Budd-Scott  v.  Daniell  [1902]  2  K.  B. 

note    331),    a    contract    to    furnish  351. 

power  cannot  properly   be  regarded  7r,  Edge  v.  Boileau,   16   Q.  B.   Div. 

as  a  lease.  117. 

73  Case  V.  Minot,  158  Mass.  577,  33  76  York  v.  Steward,  21   Mont.  515, 
N.  E.  700,  22  L.  R.  A.  563.     In  this  55  Pac.  29,  43  L.  R.  A.  125. 
case  it  was  held  that  there  was  an  77  Sanderson  v.  Mayor  of  Berwick- 
implied   grant  of  the   right  to   such  upon-Tweed,  13  Q.  B.  Div.  547. 
necessary  light  and  air.  78  Edgerton  v.  Page,  20  N.  Y.  281. 
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In  one  state  the  action  of  the  lessor  in  making  improvements  upon 
the  adjoining  premises,  with  the  effect  of  cutting  oft'  the  water 
supply,  injuring  the  lessee's  furniture,  and  so  impeding  ingress 
and  egress  as  to  cause  the  lessee's  lodgers  to  leave,  has  been  re- 
garded as  involving  a  breach  of  the  covenant,  without  reference 
to  whether  the  lessor  was  guilty  of  negligenceJ^ 

A  permanent  obstruction  by  the  lessor  of  a  right  of  way  appur- 
tenant to  the  leased  premises  has  been  regarded  as  a  breach  of 
the  covenant,^"  but  a  merely  temporary  obstruction,  rendering 
the  access  to  the  premises  for  the  time  less  convenient,  in  the 
course  of  the  making  of  improvements  in  the  neighborhood,  is 
not  within  the  covenant.^^  In  two  states,  the  closing  of  a  door 
leading  out  of  the  demised  premises  to  adjoining  premises  owned 
by  the  lessor,  the  effect  of  which  was  to  interfere  with  the  les- 
see's business,  was  regarded  as  a  breach,^^  ^nd  there  is  a  case  to 
the  effect  that  a  breach  occurs  as  against  a  tenant  of  offices  in  a 
building,  if  the  lessor  or  his  agent  locks  the  outside  door  of  the 
building  each  evening  at  six  o'clock.ss  The  same  view  has  been 
taken  of  the  placing  of  an  obstruction  by  the  lessor  in  front  of  a 
show  window  belonging  to  the  leased  premises.^'* 

It  has  been  decided  that  the  lessee  of  an  office  in  a  building 
has  no  right  of  action  on  the  covenant  merely  because  the  land- 
lord changes  the  balance  of  the  building  into  a  hotel,  thus  ren- 
dering the  leased  room  unsuitable  for  the  lessee's  business.^^  And 
a  like  decision  has  been  made  with  reference  to  the  lessor's  fail- 
ure to  keep  adjoining  premises  in  repair,  the  lessee  retaining 
possession.^^ 

As  previously  indicated,^'''   acts  on  adjoining  premises,  inter- 
In    Vann    v.    Rouse,    94    N.    Y.    401,    W.  288.     See  Coulter  v.  Norton,  100 
where  this  was  regarded  as  effecting    Mich.  389,  59  N.  W.  163,  43  Am.  St. 
a   breach,    the   tenant   vacated   as   a  Rep.  458,  and  see  post,  §§  128,  135. 
result  of  the  overflow.  ss  Maclennan  v.  Royal  Ins.  Co.,  39 

79  McDowell    V.    Hyman,    117    Cal.    U.   C.   Q.   B.   515. 

67,  48  Pac.  984.  ^*  Herpolsheimer  v.  Funke,  1  Neb. 

80  Morris    v.    Edgington,    3    Taunt.    Unoff.  471,  95  N.  W.  688. 

24;  Andrews  v.  Paradise,  8  Mod.  318.        ss  Tucker  v.  Du  Puy,  210  Pa.  461, 

81  Manchester  S.  &  L.  R.  Co.  v.  60  Atl.  4.  But  see  post,  §  131,  notes 
Anderson  [1898]  2  Ch.  395.  50-53. 

82  Kitchen  Bros.  Hotel  Co.  v.  Phil-  s"  Roth  v.  Adams,  185  Mass.  341. 
bin,  2  Neb.  Unoff.  340,  96  N.  W.  487;  70  N.   E.  445. 

Shaft  V.   Carey,  107  Wis.  273,  83  N.        87  See  ante,  at  note  72. 
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feriug  with  tlie  "power"  which  the  lessor  agreed  to  furnish  to 
the  lessee,  have,  iu  one  state,  been  re;,'artled  as  involving  a  breach 
of  the  covenant  for  quiet  enjoyment.  And  it  has  even  been  as- 
serted that,  when  the  means  of  supplying  heat  to  an  apartment 
is  exclusively  within  the  landlord's  control,  a  failure  to  furnish 
heat  involves  a  breach  of  the  covenant.^'^' 

In  England  the  lessor  is  not  liable  as  for  a  breach  of  the  cove- 
nant because  he,  or  one  claiming  under  him,  does  acts  on  adjoin- 
ing premises,  in  the  reasonable  use  thereof,  which  interfere  with 
the  tenant's  enjoyment  of  the  demised  premises,  unless  such  in- 
terference could  have  been  foreseen  as  a  result  of  such  acts,  and 
accordingly  it  was  held  that  he  was  not  liable  because  of  a  rush 
6f  water  from  adjoining  premises,  which  he  could  not,  in  the  exer- 
cise of  reasonable  care,  have  foreseen,^^  nor  because  his  use  of 
the  adjoining  premises  interfered  with  a  particular  use  of  the 
leased  premises  by  the  lessee,  which  he,  the  lessor,  had  no  reason 
to  anticipated^  It  has,  furthermore,  in  that  jurisdiction,  been 
stated  that  there  must  be  a  "direct  interference"  with  the  ten- 
ant's enjoyment,^''  and  it  was  held  that  the  causing  of  a  noise  or 
vibration  on  adjoining  premises,  so  as  to  interfere  with  the  com- 
fortable occupation  by  the  tenant,  did  not  involve  a  breach  of  the 
covenant,^^  even  though  legally  a  nuisance  and  actionable  as 
such,^2  Qj.  as  a  derogation  from  the  lessor's  grant.^^ 

In  a  recent  case  in  England^^  an  important  limitation  upon  the 
right  of  recovery  under  the  covenant,  on  account  of  the  use  made 
by  the  landlord  of  adjoining  premises  to  the  injury  of  the  lessee, 

8Ta  Jackson    v.    Paterno,    58    Misc.  the  lease  erected  a  building  on  ad- 

208,  108  N.  Y.  Supp.  1073.  joining  property  owned  by  him  at  the 

88  Harrison  Ainslle  &  Co.  v.  Mun-  time  of  the  lease  with  the  result  that 

caster  [1891]   2  Q.  B.  680.     Compare  the  chimney  on  the  leased  premises 

McDowell  V.  Hyraan,  117  Cal.  67,  48  smoked,  there  was  a  breach  of  the 

Pac.  984,  where  it  is    said  that  the  covenant  for  quiet  enjoyment, 

question  of  negligence  in  doing  the  oi  Jenkins  v.  Jackson,  40  Ch.  DIt. 

acts  complained  of  is  immaterial.  71;    Hudson  v.   Cripps   [1896]  1  Ch. 

80  Robinson  v.  Kilvert,  41  Ch.  Div.  265;    Jaeger    v.    Mansions    Consoll- 

88.  dated,  87  Law  T.   (N.  S.)    690. 

»o  Davis   V.   Town   Properties   Inv.  02  See     Grosvenor    Hotel     Co.     v, 

Corp.    [1903]    1  Ch.   797,  per  Romer  Hamilton   [1894]  2  Q.  B.  836. 

&   Cozens-Hardy,  L.  J.   J.,  doubting,  03  See  post,  §  131,  at  note  33. 

for  this  reason,  Tebb  v.  Cave  [1900]  »*  Davis   v.    Town    Properties    Inv\ 

1  Ch.  642,  where  it  was  held  by  Buck-  Corp.   [1903]  1  Ch.  797. 
ley,  J.,  that  if  the  lessor  after  making 
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is  asserted,  to  the  effect  that,  while  the  covenant  applies  to  acts 
done  on  the  adjoining  premises  by  the  lessor  by  reason  of  any 
interest  which  he  had  therein  at  the  time  of  the  making  of  the 
lease,  he  cannot  be  precluded  by  the  covenant  from  subsequently 
acquiring  the  adjoining  premises  and  using  them  as  any  other 
owner.  To  hold  otherwise,  it  is  said,  would  give  the  covenant 
the  effect  of  a  grant  by  the  lessor  of  easements  over  adjoining 
premises  which  he  had  at  the  time  no  power  to  grant.  And  even 
if  the  lessor  himself  could  be  so  restricted  by  the  covenant  as  re- 
gards the  adjoining  premises,  it  is  said,  one  to  whom  he  trans- 
ferred the  reversion  could  not  be  so  bound  with  regard  to  his  use 
of  the  adjoining  premises,  acquired  by  him  from  a  third  person, 
since  the  obligation  as  to  such  premises  would  be  a  personal  one 
upon  the  lessor,  and  would  not  run  with  the  land  demised.^^ 

In  determining  whether  a  particular  class  of  acts  by  the  lessor 
on  adjoining  premises,  resulting  in  an  interference  with  the  les- 
see 's  enjoyment,  constitutes  a  breach  of  the  covenant,  the  circum- 
stances at  the  time  of  the  lease  are  to  be  considered,  it  is  said, 
and  if  the  lessee  at  that  time  knew  of  the  purpose  of  the  lessor 
to  do  such  acts,96  or,  it  seems,  had  reason  to  know  thereof,^^-^^ 
he  cannot  assert  any  liability  under  the  covenant  on  account 
thereof. 

(3)  Assertion  of  paramount  title.  A  covenant  for  quiet  en- 
joyment, though  it  does  not  apply  to  the  wrongful  acts  of  persons 
other  than  the  landlord,^''*'  does  protect  the  lessee  against  the  law- 
ful acts  of  such  persons,  unless  it  is  so  restricted  or  qualified 
as  to  exclude  them,  that  is,  it  applies  to  the  acts  of  persons  hav- 
ing a  paramount  title. ^^^i  So  if  the  lessee  is  evicted  by  one  hav- 
ing a  prior  lease,^''^  or  by  a  purchaser  at  a  sale  under  a  mortgage 

»B  See  post,  §  149  b  (3),  Warehouse    &   Mfg.    Co.    v.    Illinois 

96  Robson  V.  Palace  Chambers  Co.,  Pneumatic  Tool  Co.,  35  111.  App.  144. 

14   Times  Law  R.  56.     See  Potts  v.  loo  See  post,  §  79  d  (4). 

Smith,  Li.  R.  6  Eq.  311.  loi  See  Chestnut  v.  Tyson,  105  Ala. 

97-99  Where  the  lease  was  renewed,  149,  16  So.  723,  53  Am.  St.  Rep.  101; 

the    lessee   could    not,    it    was    held,  Kane  v.  Mink,  64    Iowa,    84,    19    N. 

thereafter  assert  a  breach  of  the  COY-  W.    852;     Holbrook    v.    Young,    108 

enant    for   quiet    enjoyment    on    the  Mass.   83;    King  v.    Bird,   148   Mass. 

ground    of    oppressive    heat    due    to  572,  20  N.  E.   196;   Peters  v.  Grubb, 

the    operation    by    the    lessor    of    a  21  Pa.  455,  and  other  cases  cited  in 

boiler  on  adjoining  premises,  when  it  the   next  succeeding    notes. 

was  operated  in  the  same  way  dur-  102  See  post,  §  186  a  (1),  at  note 

Ing     the     original     lease.     Chicag(3  171. 


534 


COVENANTS  FOR  QUIET  ENJOYMENT. 


§79 


prior  to  the  lease/ "^  \^q  ]y^s  a  right  of  action  on  the  covenant. 

The  mere  existence  of  an  outstamling  paramount  title  is  not, 
it  is  evident,  a  breacli  of  the  covenant,  since  this  involves  no  dis- 
turbauee  of  the  tenant's  enjoyment.*"-*  There  are  decisions,  how- 
ever, to  the  ell'eet  tliat  a  recovery  in  trespass  against  tiie  tenant 
by  the  owner  of  tlie  paramount  title  constitutes  a  breach."''^  And 
when  a  lessee  made  a  sublease  in  violation  of  his  covenant,  the 
grant  of  an  injunction  against  the  retention  oi"  possession  by  the 
sublessee  Avas  regarded  as  a  breach  of  the  sublessor's  cove- 
nant.*"c 

Even  before  an  action  is  brought  by  the  holder  of  the  paramount 
title,  the  tenant  may,  upon  the  assertion  of  such  title,  yield  posses- 
sion,*07  or  in  some  way  attorn,*"**  to  the  claimant,  but  in  such 
case  he  has  the  burden  of  showing  that  the  person  to  whom  ho 
yielded  possession  or  to  wliom  he  attorned  actually  had  a  par- 
amount title.* "^  But  in  case  an  action  is  l)rought  against  the  ten- 
ant by  the  claimant  of  the  paramount  title,  the  tenant  may  give 
notice  to  the  lessor  to  come  in  and  defend  the  action,  and  if  he 
does  this,  a  judgment  in  such  action  is  conclusive  in  his  favor 


103  Duncklee  v.  Webber,  151  Mass. 
408,  24  N.  E.  1082;  Market  Co.  v. 
Lutz,  4  Phila.   (Pa.)    322. 

104  Dwinell  v.  Brown,  65  Ga.  438, 
38  Am.  Rep.  792;  Lynch  v.  Sauer, 
16  Misc.  1,  37  N.  Y.  Supp.  6G6; 
Mason  v.  Lenderoth,  88  App.  Div. 
38,  84  N.  Y.  Supp.  740.  It  has 
been  quite  frequently  so  decid- 
ed with  reference  to  a  covenant 
in  a  conveyance  in  fee.  Waldron  v. 
McCarty,  3  Johns.  (N.  Y.)  471;  Kerr 
V.  Shaw,  13  Johns.  (N.  Y.)  236; 
Howard  v.  Doolittle,  10  N.  Y.  Super. 
Ct.  (3  Duer  )  464;  Boothby  v.  Hath- 
away, 20  Me.  251;  Coble  v.  Wellborn, 
13  N.  C.  (2  Dev.  Law)   388. 

105  McAlester  v.  Landers,  70  Cal. 
79;  Rolph  v.  Crouch,  L.  R.  3  Exch.  44. 
And  see  Blodgett  v  Jensen,  2  Neb. 
Unoff.  543,  89  N.  W.  399.  In  the  first 
of  the  above  cited  cases,  reference 
is  made  to  Wiliiams  v.  Shaw,  4  N. 
C.  630   (Term  197), where  such  a  de- 


cision was  made  with  reference  to 
a  covenant  in  a  conveyance  in  fee. 

i"c  Griesheimer  v.  Bothman,  105 
111.   App.    585. 

107  King  V.  Bird,  148  Mass.  572,  20 
N.  E.  196;  Duncklee  v.  Webber,  151 
Mass.  408,  24  N.  E.  1082;  Moffat  v. 
Strong,  22  N.  Y.  Super.  Ct.  (9  Bosw.) 
57;  Carpenter  v.  Parker,  3  C.  B. 
(N.  S.)  206.  So  where  the  subten- 
ant yielded  possession  in  good  faith 
to  the  head  landlord  on  the  lat- 
ter's  assertion  of  a  forfeiture  for 
breach  of  condition  in  the  head 
lease.  Geer  v.  Boston  Little  Circld 
Zinc  Co.,  126  Mo.  App.  173,  103  S. 
W.  151. 

los  Cane  v.  Mink,  64  Iowa,  84,  19 
N.  W.  852;  Holbrook  v.  Young,  108 
Ma.ss.  83.  See  ante,  §  78  p  (2),  and 
post,  §  186  a  (2). 

109  Stiger  v.  Monroe,  109  Ga.  457. 
34  S.  E.  595.  See  Rawle,  Covenants 
for  Title,  §  136,  and  post,  §  186  a 
(2). 
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as  to  the  validity  of  the  title  of  the  adverse  claimant.^  ^^  In  the 
absence  of  such  notice,  the  judgment  in  favor  of  the  adverse 
claimant,  though  evidence  of  eviction,  is  not,  it  seems,  evidence 
of  eviction  under  title  paramount  as  against  the  covenantor.^ 

It  has  been  held,  on  a  construction  of  the  particular  instrument 
of  lease,  that  a  covenant  for  quiet  enjoyment  of  the  demised 
premises  extended  to  a  part  of  a  building  constructed  under  the 
bed  of  a  street  under  a  revocable  license  from  the  city,  so  as  to 
render  the  lessor  liable  upon  a  revocation  of  the  license.^^i^ 

(4)  Wrongful  acts.  Acts  interfering  with  the  lessee's  enjoy- 
ment, done  by  the  lessor  himself  or  by  his  direction,  constitute  a 
breach  of  the  covenant,  although  they  are  tortious  in  their  na- 
ture, and  even  though  the  covenant  provides  against  "lawful" 
disturbance  only.^^^ 

As  regards  persons  other  than  the  lessor  and  persons  acting 
directly  under  his  authority,  the  covenant,  although  general  in 
its  terms,  applies  to  their  lawful  acts  only,  that  is,  it  does  not 
protect  the  lessee  against  the  acts  of  a  third  person  who  inter- 
feres with  his  enjoyment  without  any  title  to  justify  such  inter- 
ference.1^2  The  lessee  has  his  remedy  by  action  against  the 
wrongdoer,  and  it  is  not  regarded  as  in  accordance  with  the  in- 
tention of  the  parties  that  the  lessor  should  be  made  answerable 
for  the  acts  of  strangers  which  he  could  neither  foresee  nor  pre- 
vent.^ ^^    This  rule  applies  even  though  the  covenant  is  in  terms 

110  Chestnut  V.  Tyson,  105  Ala.  149,  ter  v.  Cunningham,  21  Cal.  229; 
16  So.  723,  53  Am.  St.  Rep.  101;  Stiger  v.  Monroe,  109  Ga.  457,  34  S. 
Tyson  v.  Chestnut,  118  Ala.  387,  24  E.  595;  Chestnut  v.  Tyson,  105  Ala. 
So.  73;  Rawie,  Covenants  for  Title,  149,  16  So.  723,  53  Am.  St.  Rep.  101; 
§  117  et  seq.  Gazzolo  v.  Chambers,  73  111.  75;  Kim- 

111  Sheets  v.  Joyner,  11  Ind.  App.  ball  v.  Grand  Lodge  of  Masons,  131 
205,  38  N.  E.  830;  Rawle,  Covenants  Mass.  59;  Lamslng  v.  Van  Alstyne, 
for   Title,   §   123.  2  Wend.   (N.  Y.)   561,  note;  Gardner 

iiiaPabst    Brew.    Co.    v.    Thorley,  v.   Keteltas,  3  Hill    (N.  Y.)    330,  38 

76  C.  C.  A.  85,  145  Fed.  117.  Am.  Dec.  637;    Hyde  v.  Wilmore,  14 

1122  Piatt,   Leases,  313;    Corns  v.  Misc.  340,  35  N.  Y.  Supp.  681;  Moore 

,   Cro.    Eliz.    544;    Penning   v.  v.   Weber,   71    Pa.  429,  10   Am.  Rep. 

Plat,  Cro.  .Tac.  383;  Crosse  v.  Young,  708;   McNairy  v.  Hicks,  62  Tenn.   (3 

2   Show.    425;    Lloyd  v.    Tomkies,  1  Baxt.)    378;    Sedberry   v.   Verplanck 

Term    R.    671;    Hanley   v.    Banks,   6  (Tex.  Civ.  App.)   31   S.  W.  242;   Un- 

Okl.  79,   51  Pac.   664.  derwood  v.  Birchard,   47  Vt.  305. 

113  Rawle,    Covenants    for   Title,    §  m  The    reasons    for    the    rule    as 

127;   Hayes  v.  BickerstaiT,  Vaughan,  stated  by  Vaughan,  C.  J.,  in  connec- 

118;  Tisdale  v.  Essex,  Hob.  34;  Play-  tion  with  the  leading  case  of  Haye^ 
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against  the  act  of  the  lessor  "or  of  any  other  person  whatso- 
ever. "^^'^ 

In  two  eases  only,  and  those  of  unusual  oceurrence,  is  the  les- 
sor liable  under  his  eoveuant  for  Lhe  wrongful  aets  of  a  third 
person,  these  being,  firstly,  when  the  covenant  is  in  terms  against 
the  acts  of  such  particular  person,  who  is  named  in  the  cove- 
nant,"^ and,  secondly,  when  it  clearly  appears  from  the  express 
language  of  the  covenant,  that  it  was  intended  that  the  covenant- 
or should  be  liable  for  the  wrongful  acts  of  third  persons," '^  as 
when  it  is  against  all  claiming  or  "pretending  to  claim. ""^ 

The  general  rule  was  applied  when  the  covenant  was  in  terms 
against  disturbance  by  the  lessor  "or  his  assigns,"  and  the  lessor 
was  regarded  as  not  liable  for  a  wrongful  disturbance  by  an 
"assign,""^  and  so,  by  the  recent  English  cases,  it  appears  that 
a  covenant  against  the  acts  of  the  lessor  or  of  those  claiming 
under  him  applies  to  such  acts  only,  by  persons  claiming  under 
the  lessor,  as  such  persons  have  a  right  to  do  by  reason  of  the 
instrument  l)y  which  they  claim,  that  is,  that  it  does  not  apply  to 
acts  for  which  they  have  no  authority  derived  from  the  lessor.^ 20 

V.  Bickerstaff,  Vaughan,  118,  122,  are  be  no  difficulty  for  the  lessee  se- 
that  if  the  rule  were  otherwise:  (1)  cretly  to  procure  a  stranger  to  make 
A  man's  covenant,  without  neces-  a  tortious  entry  that  he  might  there- 
sary  words  to  make  it  such,  would  fore  charge  the  covenantor  with  an 
be  strained  to  be  unreasonable,  and    action. 

therefore,  improbable  to  be  so  in-  us  Hayes  v.  Bickerstaff,  Vaughan, 
tended,  for  it  would  be  unreason-  118;  Pabst  Brew.  Co.  v.  Thorley,  127 
able  a  man  should  covenant  against  Fed.  439;  Branger  v.  Manciet,  30 
the  wrongful  acts  of  strangers  im-  Cal.  624;  Goodrich  v.  Sanderson,  35 
possible  for  him  to  prevent,  or  prob  App.  Div.  546,  55  N.  Y.  Supp.  881; 
ably  to  attempt  preventing;  (2)  the  Surget  v.  Arighi,  19  Miss.  (11 
covenantor,  who  was  innocent,  Smedes  &  M.)  87,  49  Am.  Dec.  46; 
would  be  charged  when  the  lessee  Rawle,  Covenants  for  Title,  §§  126, 
had  his  natural  remedy  against  the    127. 

wrongdoer,  and  the  covenantor  made       "«  Foster  v.  Mapes,  Cro.  Eliz.  212; 
to    defend    a    man    from    that   from    Nash  v.  Palmer,  5  Maule  &  S.  374; 
which  the  law  defended  every  man,    Fowle  v.  Welsh,  1  Barn.  &  C.  29. 
that   is,    from    wrong;     (3)    a   man       n^Hayes  v.   Bickerstaff,  Vaughan, 
would  have   double   remedy   for  the   118. 

same  injury  and  also  against  the  us  Chaplain  v.  Southgate,  10  Mod. 
wrongdoer;     (4)     a    way    would    be    383. 

opened  to  damage  a  third  person  "» Hayes  v.  Bickerstaff,  Vaughan, 
(that  is  the  covenantor)    by  undis-    118. 

coverable  practice  between  the  les-  120  Sanderson  v.  Mayor  of  Berwick- 
Bee  and  a  stranger,  for  there  would    upon-Tweed,  13  Q.  B.  Div.  547;  Wll- 
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The  covenant  for  quiet  enjoyment,  implied  either  from  the 
words  of  leasing  or  otherwise,  like  an  express  covenant,  does  not 
apply  to  the  wrongful  acts  of  strangers.^  21 

(5)  Acts  prior  to  lease.  The  act  complained  of  as  a  breach  of 
the  covenant  must  have  been  done  after  the  making  of  the  lease 
and  not  before,^  22  g^^d  a  breach  can  evidently  not  take  place,  so 
as  to  give  a  right  of  action,  till  the  term  itself  has  begun.123 

(6)  Exclusion  from  possession.  Upon  the  question  whether  a 
covenant  for  quiet  enjoyment  may  be  broken  by  an  interference 
with  the  lessee's  original  entry  under  the  lease,  that  is  with  his 
original  acquisition  of  possession,  as  well  as  by  interference  with 
his  possession  after  it  has  been  acquired,  the  cases  are  not  in  ac- 
cord.   They  are  considered  in  the  next  following  chapter. 

(7)  Miscellaneous  classes  of  acts.  No  breach  results  from  the 
making  of  a  subsequent  lease  or  conveyance  by  the  lessor,  when 
this  does  not  result  in  any  interference  with  the  tenant's  posses- 
sion.124  jsj^d  ^]^Q  mere  failure  of  the  lessor  to  erect  fire  escapes 
in  compliance  with  an  order  of  the  city  building  inspector  has 
been  held  not  to  involve  a  breach  of  the  covenant. ^-^ 

The  failure  of  the  lessor  to  protect  the  building  leased  from  in- 
jury by  reason  of  an  excavation  on  the  land  of  an  adjoining  owner, 
the  statute  imposing  on  such  lessor,  as  owner,  the  duty  of  pro- 
tecting his  building,  which  fell  by  reason  of  his  failure  so  to  do, 
has  been  regarded  as  a  breach  of  the  covenant.^^e 

The  act  of  the  lessor  in  procuring  the  institution  of  a  suit  by  the 
tenant  of  adjoining  premises  to  restrain  the  lessee  from  using  the 

Hams  V.  Gabriel  [1906]  1  K.  B.  155.        124  Ware  v.  Lithgow,  71  Me.  62. 
See  Harrison,  Ainsle  &  Co.  v.  Mun-        in  Maule  v.  Ashmead,  20  Pa.  482, 
caster   [1891]   2   Q.   B.   680.     Newell  it    ^as    held    that    the    lessor    was 
V.  Magee,  30  Ont.  550,  is  apparently  ^^^1^  j^^  ^^^^^^  ^^  ^^^  covenant  be- 
to  the  same  effect.  „„„^„      -i-i,     4.  1  •        ^t, 

,  cause  without  expressly  saving  the 

121  Abrams    v.    Watson,    59    Ala.  ,  ,       .  ,  ,     , 

524;    Pickett   V.    Ferguson,    45    Ark.  ^''''^'   "^^^«  ^^    ^^^^^^^^    ^^    «^^ 

177,    55  Am.   Rep.   545;    Baugher   v.  ^^°    ''"^^^^   ^he  lessor.     It  is   most 

Wilkins,  16Md.  35,  77  Am.  Dec.  279;  questionable,    however,     whether    a 

Schuylkill  &  D.  I.  R.  Co.  v.  Schmoel9,  '^^-^sor  commits  a  wrong  against  the 

57  Pa.  271;  Barns  v.  Wilson,  116  Pa.  ^^ssee  by  thus  conveying  the  land. 

303,    9    Atl.    437;    Wallis    v.    Hands  P^^t,  §  146  a,  at  notes  6,  7. 

[1893]   2   Ch.  83.  ^-^  Taylor  v.   Finnegan,  189  Mass. 

122  Anderson  v.  Oppenheimer,  5  Q.  568,  76  N.  B.  203. 

B.  Div.   602.  126  Lindwall  v.  May,  111  App.  Div. 

123  Ireland  v.  Bircham,  2  Bing.  N.    457,  97  N.  Y.  Supp.  821. 

C.  90. 
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premises  for  the  purpose  for  wliich   tliey  were  leased  has  been 
regarded  as  eonstilutiiif,'  a  eausc  ol"  action  for  dania^'es.'^T 

e.  Persons  entitlsd  to  the  benefit  of  the  covenant.  The  bene- 
fit of  the  covenant  for  quiet  enjoyment  passes  with  the  leasehold 
to  an  assignee  thereof.'-** 

f.  Persons  bound  by  the  covenant.  One  to  whom  the  rever- 
sion is  transferred  is  hound  by  the  covenant,' ^a  but  not,  it  has 
been  decided  in  England,  so  far  as  to  be  restrained  in  his  use  of 
adjoining  property  not  obtained  from  the  lessor.' ^'^  One  taking 
under  paramount  title,  as  by  sale  under  a  mortgage  prior  to  the 
lease,  is  obviously  not  in  privity  with  the  lessor  and  is  not  bound 
])y  the  covenant.' ^^  Nor  is  a  remainderman  bound  by  a  covenant 
in  a  lease  made  by  the  life  tenant.^^z  A  trustee,  entering  into  a 
general  covenant  on  a  lease  by  him,  is  bound  thereby,  though  he 
cannot  liind  his  cestui  que  tnist.^^^ 

g.  Damages  recoverable  for  breach.  The  ordinary  measure 
of  damages  for  the  breach  of  the  covenant  for  quiet  enjoyment, 
by  which  the  lessee  is  deprived  of  the  posscs.sion,  is  the  excess  of 
the  rental  value  of  the  premises  over  the  rent  which  he  has  agreed 
to  pay  therefor,  from  the  time  of  the  eviction  till  the  end  of  the 
term,i34  or,  in  the  case  of  a  tenancy  at  will,  till  the  lessor  would 

127  Williams  v.  Getman,  114  App.  i34  Tyson  v.  Chestnut,  118  Ala.  387, 

Div.  282,  99  N.  Y.  Supp.  977.  24    So.    73,    53    Am.    St.    Rep.    116; 

12S  Spencer's  Case,   5   Coke.  16  a;  Snodgrass     v.     Reynolds,     79     Ala. 

Noke  V.  Awder,  Cro.  Eliz.  426;  Shel-  452,    58    Am.    Rep.    601;    Prochaska 

ton  V.  Codman,  57  Mass.   (3  Cush.)  v.    Fox,    137    Mich.    519,    100   N.    W. 

313  746;    Hughes  v.   Hood,    50   Mo.   350; 

129  Manchester,  S.  &  L.  R.  Co.  v.  Riley  v.  Hale,  158  Mass.  240.  33  N. 
Anderson  [1898]  2  Ch.  394;  Buck  v.  E.  491;  Duncklee  v.  Webber,  151 
Binninger,  3  Barb.  (N.  Y.)  391;  Mass.  408,  24  N.  E.  1082  (semble) ; 
Coulter  V.  Norton,  100  Mich.  389,  59  Sheets  v.  Joyner,  11  Ind.  App.  205, 
N.  W.   163,   43   Am.   St.  Rep.  458.  38  N.  E.  830   (semble);   Williams  v. 

130  Davis'  V.  Town  Properties  Inv.  Burrell,  1  C.  B.  402;  Lock  v.  Furze, 
Corp.  [1903]  1  Ch.  797.  L.  R.  1  C.  P.  441.     And  see  the  cases 

131  Sprague  Nat.  Bank  v.  Erie  R.  to  the  effect  that  this  is  the  measure 
Co.,  22  App.  Div.  526,  48  N.  Y.  Supp.  of  damages  for  the  lessee's  inability 
g5_  to  obtain  possession.    Post,  §  85. 

132  Coakley  v.  Chamberlain,  8  Abb.  Where  the  lessee  had  agreed  to 
Pr.  (N.  S.)  37,  31  N.  Y.  Super.  Ct.  make  permanent  improvements 
(1  Sweeny)    676.  which  exceeded  in  value  any  possible 

133  Chestnut  v.  Tyson,  105  Ala.  149,  benefit  which  he  could  derive  from 
16  So.  723,  53  Am.  St.  R*^?.  lOt;  the  lease,  the  court  decided  that 
Rawle,  Covenants  for  Title,  §§  34-36.  there  could  be  no  recovery.    O'Con- 
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have  had  the  right  to  demand  the  possession. i^s  in  Pennsylvania 
and  Ohio,  apparently,  a  different  rule  has  been  adopted,  and 
there,  except  in  so  far  as  rent  may  have  been  paid  for  a  part  of 
the  term  during  which  he  was  deprived  of  possession,  the  recov- 
ery by  the  tenant,  in  the  case  at  least  of  an  eviction  by  title  par- 
amount, is  restricted  to  nominal  damages  ;i36  and  the  same  rule 
is  perhaps  to  be  regarded  as  applicable  in  New  York  when  the 
landlord  does  not  participate  in  the  eviction.i^T  in  any  case,  the 
tenant  is  entitled  to  recover  any  rent  which  he  may  have  paid  for 
a  part  of  the  term,  during  which  he  has  been  kept  out  of  posses- 
sion.138 

Damages  cannot  be  recovered  ordinarily,  for  the  tenant's  loss 
of  profits  which  he  might  have  made  on  the  premises  had  he  not 
been  evicted.^^^ 
Expenditures  on  the  tenant's  part  for  costs  and  counsel  fees 


nor  V.  City  of  Memphis,  75  Tenn.   (7 
Lea)    219. 

135  Ashley  v.  "Warner,  77  Mass.  (11 
Gray)  43. 

136  McAlpin  V.  Woodruff,  11  Ohio 
St.  120,  37  Am.  Dec.  414;  Lanigan 
V.  Kille,  97  Pa.  120,  39  Am.  Rep. 
797.  In  the  latter  case  it  was  held 
that  the  leasee  could  not  recover  the 
value  of  improvements  placed  by 
him  on  the  premises  by  agreement 
with  the  lessor,  which  he  was  to 
have  the  right  to  remove,  and  this 
although  the  lessor  had  been  allowed 
the  value  of  the  improvements  in 
an  action  for  mesne  profits  by  the 
owner  of  the  paramount  title  against 
him. 

137  See  Mack  v.  Patchin,  42  N.  Y. 
167,  1  Am.  Rep.  506.  There  the  court 
referred  to  the  rule  of  the  previous 
decisions  in  that  state  that  as  between 
vendor  and  purchaser  the  recovery 
on  the  covenant  should  be  limited  to 
the  consideration  paid  and  interest, 
and,  as  stated  by  Mr.  Rawle  (Cove- 
nants for  Title,  §  160),  "considered 
that  the  rule  had  not  been  very  sat- 
isfactory to  the  courts  in  this  coun- 
try;   that    it   had   been    relaxed    or 


modified  more  or  less  to  meet  the 
injustice  done  by  it  to  lessees  in  par- 
ticular cases,  and  had,  in  England, 
been  repudiated,  and  it  was  held, 
without  drawing  a  distinction  be- 
tween an  eviction  by  the  landlord 
himself  and  eviction  under  para- 
mount title,  but  largely  resting  the 
decision  on  the  landlord's  complic- 
ity in  the  eviction,  that  the  measure 
of  damages  was  the  value  of  the 
unexpired  term  at  the  time  of  evic- 
tion, over  and  above  the  rent  re- 
served." In  this  case  there  was 
a  mortgage  prior  to  the  lease  which 
the  lessor  knew  of  and  might  have 
paid. 

138  Riley  V.  Hale,  158  Mass.  240,  33 
N.  E.  491;  Blossom  v.  Knox,  3 
Chand.  (Wis.)  295,  3  Pin.  262.  See 
Tyson  v.  Chestnut,  118  Ala.  387,  24 
So.  73,  53  Am.  St.  Rep.  116;  Lanigan 
V.  Kille,  97  Pa.  120,  39  Am.  Rep.  797. 

139  Denlson  v.  Ford,  10  Daly  (N. 
Y.)  412;  Cleveland,  C.  C,  &  St.  L. 
R.  Co.  V.  Mitchell,  84  111.  App.  206. 
See  authorities  cited  as  to  such  re- 
covery in  case  of  exclusion  of  lesS'^e 
from  possession,  post,  §  85,  notes 
36-40. 


540  COVENANTS  OF  POWER  TO  DEMISE.  §  SO 

incurred  in  defending  tlie  title  against  the  paramount  claimant 
can  be  recovered,^^"  provided  at  least  he  notilied  the  lessor  to 
defend  the  suit  and  the  latter  failed  so  to  do.^^^ 

In  case  tliere  is  a  breach  of  a  covenant  for  quiet  enjoyment 
not  amounting  to  an  eviction,  the  tenant  can  obviously  recover 
only  the  amount  of  injury  which  he  has  suffered  thereby.i-*^ 

Quite  frequently,  in  the  ease  of  an  eviction  by  the  landlord,  the 
tenant,  instead  of  proceeding  upon  the  covenant  for  quiet  enjoy- 
ment, sues  in  tort  for  the  eviction.'"  Ordinarily,  as  will  appear 
later,  the  same  measure  of  damage  is  adopted  in  the  two  classes 
of  action,  but,  apparently,  in  that  of  tort,  circumstances  of  ag- 
gravation, as  well  as  elements  of  pecuniary  loss,  may  occasionally 
be  considered  which  would  be  excluded  in  the  action  for  breach  of 
contract.^^^ 

§  80.    Covenant  of  power  to  demise. 

From  the  word  "demise"  in  a  lease,  the  law  implies  not  only 
a  covenant  for  quiet  enjoyment,  but  also  a  covenant  of  title,  or, 
which  is  the  same  thing,  a  covenant  that  the  lessor  has  power  to 
demise.' •'•''  And  it  has  apparently  been  decided  in  England  that 
the  word  "let"  has  the  same  effect  as  the  word  "demise"  for 
this  purpose,'*^  though  in  a  previous  decision  in  the  same  juris- 
diction it  was  asserted  that  such  a  covenant  would  not  be  implied 
on  a  lease  by  parol.'^'^  In  two  states  in  this  country  it  has  been 
decided  that  such  a  covenant  cannot  be  implied  upon  a  written 
lease,   without  the   use   of   the   words   "demise"  or  " grant. "'^^ 

i^oMcAlpin  V.   Woodruff,    11   Ohio  Ware  v.  Lithgow,  71  Me.  62;  Crouch 

St.  120.  V.  Fowle,  9  N.  H.   219,  32  Am.  Dec. 

141  Chestnut  v.  Tyson,  105  Ala.  350;  Harms  v.  McCormlck,  132  111. 
149,  16  So.  723,  53  Am.  St.  Rep.  101.  104;  Conrad  v.  Morehead,  89  N.  C. 
See   Rawle,   Covenants   for    Title,    §  34. 

200.  i^GMostyn  v.  West  Mostyn  Coal  & 

142  Child  V.  Stenning,  11  Ch.  Div.    Iron  Co.,  1  C.  P.  Div.  145. 

82.  ^*''  Bandy   v.    Cartwright,   8   Exch. 

143  See  post,  §  185  1.  913. 

144  See  post,  §  185  1.  i48  Baxter  v.  Ryers,  13   Barb.    (N. 

145  Holder  v.  Taylor,  Hob.  12;  Y.)  284,  where  it  is  said  that  "it 
Fraser  v.  Skey,  2  Chitty,  046  (sem-  never  was  held  that  a  mere  sale  or 
ble) ;  Line  v.  Stephenson,  5  Blng.  N.  lease  imported  a  warranty  of  title 
C.  183  (dictum);  Burnett  v.  Lynch,  in  the  grantor  or  lessor  of  real 
5  Barn.  &  C.  589,  609  (dictum);  estate,  as  in  the  case .  of  personal 
Stott  V.  Rutherford,  92  U.  S.  107;  property."  A  similar  statement  is 
Grannis  v.  Clark,  8  Cow.  (N.  Y.)  36;  made  in  Gano  v.  Vanderveer,  34  N. 
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On  the  other  hand  there  are  occasional  suggestions  to  the  effect 
that  such  a  covenant  will  be  implied  without  reference  to  the  use 
of  any  particular  words  of  leasing.i'*^ 

The  effect  of  such  a  covenant  is  that  the  lessee  may  recover  for 
injuries  by  failure  of  title  to  the  whole  or  a  part  of  the  leased 
premises,  even  though  there  has  been  no  actual  interruption  of  his 
enjoyment  of  the  premises  by  the  holder  of  the  paramount  title, 
he  not  being  obliged  even  to  enter,  and  so  subject  himself  to  the 
possibility  of  eviction  by  the  rightful  owner.i^*^ 

The  covenant  for  title  thus  implied  from  words  of  leasing  is, 
like  the  covenant  for  quiet  enjoyment,  restrained  by  the  language 
of  an  express  covenant  in  the  lease,  even  though  this  is  in  terms  a 
covenant  as  to  possession  and  not  title.  Thus,  if  there  is  an  ex- 
press covenant  against  any  acts  of  interference  with  the  lessee 
by  the  lessor  or  persons  claiming  under  him,  the  lessor  will  not 
be  held  liable  as  for  breach  of  covenant  because  of  the  existence 
of  an  outstanding  paramount  title.^^i 

J.  Law,  293,  but  in  New  Jersey,  aS  might,    it  seems,   have   been   a  pos- 

before   stated,    a    covenant   of   quiet  sibility  of  the  recovery  of  nominal 

enjoyment  even  is  not  implied  in  the  damages. 

absence    of   the   words   "demise"    or       iso  Holder     v.     Taylor,     Hob.     12; 

"grant."     See  ante,  note  7.  Mostyn  v.  West  Mostyn  Coal  &  Iron 

149  See    McAlester    v.   Landers,    70  Co.,  1  C.  P.  Div.  145;    McAlester  v. 

Cal.  79,  11  Pac.  505;  Wade  v.  Halli-  Landers,   70   Cal.   79,    11   Pac.   505. 
gan,  16  111.  508;  Streeter  v.  Streeter,        151  Merrill  v.  Frame,  4  Taunt.  329; 

43  111.  155.     In  Maas  v.  Kramer,  52  Line  v.    Stephenson,   5   Bing.    N.   C. 

Misc.  151,  101  N.  Y.  Supp.  800,  the  183;   Crouch  v.  Fowle,  9  N.  H.  219, 

sublessee's    lease    extended    beyond  32  Am.    Dec.    350.     So   in   Besley  v. 

the    term    of    the    sublessor's    lease-  Besley,  9  Ch.  Div.  103,  and  Clayton 

hold,  but  the  sublessor  had  a  right  v.  Leech,  41   Ch.  Div.  103,  where  it 

to  renew  his  lease  unless  the  lessor  was  held   that  an  under-lessee   who 

could    get    a   better   rent    elsewhere,  discovered  that  his  lessor's  term  did 

and  it  was  held  that  the  sublessee,  not  cover  the  whole  term  of  the  un- 

by   his  action   in  obtaining  a  lease  der-lease    could    rot    claim    compen- 

from   the   head    lessor,   having   pre-  sation  from  his   lessor.     There  was 

vented  the  sublessor  from  obtaining  in    each    case    an    express    covenant 

a    renewal,   could  not  recover    dam-  against  disturbance  by  the  lessor  or 

ages.     It   does  not   appear  on   what  by    any    one    claiming    under    him. 

specific  character  of  default  the  ac'-  This  is  not  referred  to  in  the  former 

tion  was  based,  whether  a  breach  of  case,  but  in  the  latter  Bowen,  L.  J., 

the    covenant    for    quiet    enjoyment,  says:       "The  implied  covenant  which 

of  a  covenant  for  title,  or  of  some  would  have  arisen  from  the  demise 

other  obligation.     If  a  covenant  for  is  excluded  by  the  express  qualified 

title  could  have  been  implied,  there  covenant  for  quiet  enjoyment." 
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§  81.     Theory  of  the  obligation  to  give  possession. 

We  consider  elsewhere  the  question  whether  the  lessee  may  al- 
lege, in  defense  to  a  claim  for  rent,  that  he  was,  by  the  action  of 
the  lessor  or  of  some  third  person,  prevented  from  obtaining  pos- 
session of  the  leased  premises. ^  We  will  here  consider  whether 
Buch  exclusion  from  possession  will  justify  an  action  for  damages 
against  the  lessor.  It  seems  convenient,  however,  first  to  consider 
the  form  or  nature  of  such  an  action,  assuming,  in  accordance  with 
the  great  majority  of  decisions,  that  tlu^re  is  a  right  of  action  of 
some  sort. 

There  are  decisions  to  the  effect  that  a  failure  to  give  posses- 
sion to  the  lessee  at  the  time  named  for  the  commencement  of 
the  term  is  a  breach  of  the  covenant  for  quiet  enjoyment^  which, 

1  See  post,   §   182   a.  King  v.  Reynolds.  67  Ala.  229,  42  Am. 

2Ludwell  V.   Newman,  6  Term  R.  Rep.  107  (semble) ;  Berrington  v.  Cas- 

458    (semble);    Smart    v.    Stuart,    5  ey,  78  111.  317  ("implied  contract  for 

U.  C.  Q.  B.  (0.  S.)  301;  Riley  v.  Hale,  posf^ession    and    quiot    enjoyment"); 

158  Mass.  240.  33  N.  E.  491;   Steel  v.  Edesheimer  v.  Quackenb'.ish,  (iS  Hun, 

Prick.  56  Pa.  172;  Brennan  v.  Jacobs.  427,  23  N.  Y.  Supp.  75;   Popn?key  v. 

22    Wkly.    Notes   Cas.    (Pa.)    453,   15  Munkwitz,  68  Wis.  322.  32  N.  W.  35, 

Atl.  685  (semble);   Garrison  v.  Hut-  60  Am.  Rep.  858.     And  see  Lock  v. 

ton,    118    App.    Div.    455,    103    N.    Y.  Furze,   L.   R.   1   C.   P.   441.   where  a 

Supp.  265;   Friedlander  v.  Myers,  47  lessee    already   in    possession    under 

N.  Y.  St.  Rep.  52,  19  N.  Y.  Supp.  741;  a  valid   lease  took   a  fresh   lease  in 

Id.,   139   N.   Y.   432,    34   N.   E.   1055;  reversion  which  proved  to  be  invalid 
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as  we  have  seen,  is  ordinarily  implied  from  the  relation  of  land- 
lord and  tenant,  if  not  expressed  in  the  lease.^"  In  opposition  to 
this  view,  however,  it  has  been  stated  that  one  who  has  a  mere 
inter  esse  termini  cannot  sue  on  a  covenant  for  quiet  enjoyment.^ 
A  covenant  for  qniet  enjoyment  in  a  conveyance  in  fee  is  usually 
regarded  as  broken  by  the  exclusion  of  the  grantee  from  posses- 
sion by  one  having  a  paramount  title,  since  the  law  will  not  com- 
pel the  grantee  to  obtain  possession  by  committing  a  trespass 
before  bringing  suit  on  the  covenant.'*  And  it  would  seem  that, 
on  the  same  theory,  a  lessee  should  be  allowed  to  sue  on  such  a 
covenant  in  the  lease  if  excluded'  from  possession  by  one  having 
paramount  title,  or  by  the  lessor  himself.  There  is,  however,  some 
difficulty  in  accepting  this  view  in  any  jurisdiction  in  which  it  is 
held  that  an  eviction  is  necessary  to  effect  a  breach  of  the  cove- 
nant,^  and  where  it  is  also  the  law  that  one  who  has  not  been  in 
possession  cannot  be  evicted.^  Nor  can  the  covenant  for  quiet  en- 
joyment be  regarded  as  the  basis  of  liability  when  the  lessee  is 
excluded  by  a  stranger,  in  possession  without  right,"  it  being  rec- 
ognized that  the  wrongful  acts  of  strangers  are  not  within  the 
scope  of  such  a  covenant.^ 

In  many  of  the  cases  in  which  the  lessee  has  been  allowed  to 
recover  damages  on  account  of  his  exclusion  from  possession,  the 
exact  theory  of  the  action  does  not  clearly  appear.  In  an  English 
case  denying  the  right  of  the  lessee  to  sue  on  the  covenant  for 
quiet  enjoyment  in  case  of  his  exclusion  from  possession,  his  right 

and  recovered   damages  on  the  cov-  2a  See  ante,  §  79. 

enant  for  quiet  enjoyment  contained  3  Wall  is  v.  Hands  [1893]  2  Ch.  75. 

in  the  second  lease.  4  See   the  discussion  of  the   cases 

In  Hawkes  v.  Orton,  5  Adol.  &  E.  in  Rawle,  Covenants  for  Title,  §  138 

367,  judgment  was  rendered  for  de-  et   seq.     See,  also,   cases  cited   in    8 

fendant  because  the  only  breach  of  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  105; 

the  covenant  of  quiet  enjoyment  al-  11   Cyclopedia  Law   &   Proc.   1121. 

leged  was  a  dispossession   of  plain-  s  See  ante,   §   79  d    (1). 

tiff,  while  the  evidence  showed  that  e  See     Etheridge     v.     Osborn,     12 

he  was  never  admitted  into  posses-  Wend.    (N.   Y.)    529;    Vanderpool   v. 

sion.     But,  as  stated  in  Rawle,  Cov-  Smith,    4    Abb.    Dec.    (N.    Y.)    461; 

enants  for  Title  (5th  Ed.)  180,  note,  Stiger  v.  Monroe,  109  Ga.  457,  34  S. 

"the    court    seem    to    have    thought  E.  595;  Hawkes  v.  Orton,  5  Adol.  & 

that    a    refusal    to    give    possession  E.  367.    See  post,  §  185  f  (1). 

might,    if    properly    averred,    be    a  7  See  post,  §  83. 

breach  of  the  covenant  for  quiet  en-  s  See  ante,  §  79  d  (4). 
j'oyment." 
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of  recovery  in  ease  of  such  exclusion  is  said  to  be  "founded  on 
implied  covenant,"'*  and  so  in  several  cases  in  this  country  it  is 
said  that  there  is  a  right  of  action  on  the  implied  agreement  to 
give  possession.^''  Occasionally  the  expressions  of  the  court  are 
to  the  efl'ect  that  the  action  is  on  an  agreement  to  give  posses- 
sion, without  terming  the  agreement  "implied"  although  it  is 
not  expressed  otherwise  than  in  the  language  of  demise.'^  Not 
infrequently  the  courts  speak  of  the  action  for  damages  for  ex- 
clusion from  possession  as  being  for  "breach  of  the  contract  of 
lease,  "^2  j^n  expression  which  has  been  criticised  in  a  previous 
part  of  this  work.^''  This  can  mean  merely  that  the  action  is  for 
breach  of  either  an  express  or  implied  covenant  to  give  posses- 
sion. The  most  satisfactory  mode,  perhaps,  of  regarding  the  les- 
sor's liability  in  damages  on  account  of  the  lessee's  inability  to 
obtain  possession,  Avould  be  to  view  it  as  based  on  a  covenant  to 
give  possession,  implied  from  the  making  of  the  lease,  as  the  cove- 
nant for  quiet  enjoyment  is  implied  from  the  relation  of  land- 
lord and  tenant,  AVhether  we  term  such  a  covenant  a  covenant 
for  quiet  enjoyment  seems  ordinarily  immaterial,  though  in  some 
jurisdictions,  as  before  suggested,^  ^  to  do  so  would  not  harmon- 

9  Wallis  V.  Hands  [1S93]  2  Ch.  75,  action  of  tort  for  the  violation  of 
citing  Coe  v.  Clay,  5  Bing.  440,  the  duty  arising  from  the  relation 
which    decided    that    one    who    lets    of    landlord    and    tenant. 

agrees    to    give    possession,    and    is  ii  Cohn  v.  Norton,  57  Conn.  480.  18 

liable  in   an   action   for  damages   if  Atl.  595;   Clark  v.  Butt,  26  Ind.  23fi; 

a  previous  occupant  retains   posses-  Hughes  v.  Hood,  50  Mo.  351. 

sion.  12  Townsend    v.    Nickerson   Wharf 

10  Trull  V.  Granger,  8  N.  Y.  (4  Co.,  117  Mass.  501;  Rogers  v.  McGuf- 
Seld.)  115;  Becar  v.  Flues,  64  N.  Y.  fey,  96  Tex.  565,  74  S.  W.  753;  Mc- 
518;  Vanderpool  v.  Smith,  4  Abb.  Farland  v.  Owens  (Tex.  Civ.  App.) 
Dec.  (N.  Y.)  461;  Rothman  v.  Koso-  64  S.  W.  229;  Shultz  v.  Brenner,  24 
wer,  48  Misc.  538,  96  N.  Y.  Supp.  2G8;  Misc.  523,  53  N.  Y.  Supp.  972;  Gold- 
King  V.  Reynolds,  67  Ala.  229,  42  man  v.  Gainey,  67  App.  Div.  330,  73 
Am.  Rep.  107;  Herpolsheimer  v.  N.  Y.  Supp.  738;  Carroll  v.  Peake, 
Christopher,  76  Neb.  352,  111  N.  W.  26  U.  S.  (1  Pet.)  18;  Robrecht  v. 
359;  Hertzberg  v.  Beisenbach,  64  Marling's  Adm'r,  29  W.  Va.  765,  2 
Tex.  262.  See  Berrington  v.  Casey,  S.  E.  827;  Rice  v.  Whitmore,  74  Cal. 
78  111.  317  ("implied  contract  for  619,  16  Pac.  501,  5  Am.  St.  Rep.  479; 
possession  and  quiet  enjoyment").  Engstrom  v.  Merriam,  25  Wash.  73, 
In    Trull    v.    Granger,    8    N.    Y.    (4  64  Pac.  914. 

Seld.)    115,  it  is  said  that  the  lessee        i3  See  ante,  §  16,  note  7. 
has  the  alternative  right  to  bring  an       i*  See  ante,  at  note  5. 
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ize  with  the  views  there  asserted  with  reference  to  the  latter 
character  of  covenant. 

§  82.    Exclusion  by  one  having  paramount  title. 

As  regards  the  existence  of  a  right  of  action,  in  favor  of  the 
lessee  against  the  lessor,  for  exclusion  from  the  premises,  we  will 
consider  separately  the  cases  of  exclusion,  (1)  by  one  having  par- 
amount title,  (2)  by  a  stranger  having  no  title,  and  (3)  by  the 
lessor  himself,  acting  personally  or  through  another. 

That  the  exclusion  of  the  lessee  by  one  having  a  paramount  title 
gives  him  a  right  of  action  against  the  lessor  is  asserted  in  two 
or  ihree  cases,' ^  and  so  the  lessor  has  been  held  liable  when  the 
lessee  could  not  obtain  possession  from  one  rightfully  in  posses- 
sion under  a  prior  lease  from  the  same  lessor,i^  such  prior  lessee's 
title  being  paramount  as  regards  that  of  the  subsequent  lessee.' ''' 
The  decisions,  subsequently  referred  to,'^  that  such  possession  and 
title  in  another  constitute  a  defense  to  a  claim  for  rent,  would 
also,  perhaps,  tend  to  support  the  view  that  the  lessee  may  recover 
damages  for  his  exclusion  from  possession  by  one  having  par- 
amount title.  The  lessee  thus  kept  out  of  possession  by  one  hav- 
ing paramount  title,  even  if  not  regarded  as  entitled  to  sue  on 
the  covenant  for  quiet  enjoyment  or  an  implied  covenant  to  give 
possession,  would  clearly  have  the  right  to  sue  on  the  covenant 
of  power  to  demise,'^  when  such  covenant  is  expressed  or  can  be 
implied  from  the  use  of  particular  words  of  demise.^o 

§  83.    Exclusion  by  stranger  without  right. 

A  lessee  who  is  kept  out  of  possession  by  a  third  person  who  has 
no  right  to  the  possession,  as  when  a  previous  lessee  holds  over 

iBLudwell  V.  Newman,  6  Term  R.  N.    W.    35,    60    Am.    Rep.    458.     See 

458;  Gardner  v.  Keteltas,  3  Hill   (N.  Duncan    v.    Maloney,    115    111.    App. 

Y.)    330.     See  2  Piatt,  Leases,  288.  522;    Goerl    v.    Damrauer,    27    Mi^c. 

16  Cohn  V.  Norton,  57  Conn.  480.  18  555,  58  N.  Y.   Supp.  297. 

Atl.  595,  5  L.  R.  A.  572;  Bernhard  v.  it  See  post,  §  186  a,  at  note  171. 

Curtis,    75    Conn.    476,    54    Atl.    213;  is  gee  post,  §  182  a  (1). 

Steel  V.  Frick,  56  Pa.  172;   Brennan  19  Holder   v.    Taylor,    Hob.    12    a; 

V.  Jacobs,  22  Wkly.  Notes  Cas.  (Pa.)  Grannis  v.  Clark,  8  Cow.  (N.  Y.)  36; 

4r3,  15  Atl.  685;  Frledland  v.  Myers,  1  Wms.  Saimd.  322,  note  a. 

139  N.   Y.   432,  34  N.  E.  1055;    Pop-  20  See   ante,    §    80. 
oskey  v.  Munkwitz,  68  Wis.  322,  32 

L.  and  Ten.  35. 
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after  his  term,  lias,  by  some  decisions,  a  right  to  recover  dam- 
ages against  his  lessor,-*  and  it  has  been  said,  as  justifying  such 
view,  that  "he  -who  lets  agrees  to  give  possession,  and  not  merely 
to  give  a  chance  of  a  law  suit."--  By  other  decisions  he  has  no 
right  of  redress  against  the  lessor  in  such  ease,  it  being  for  the 
lessee  to  obtain  possession  from  the  wrongdoer.22  n  j^^s  been  said 
that,  even  thouirh  the  lessee  is  otherAvise  entitled  to  damages  as 
against  the  lessor  for  exclusion  l)y  a  stranger,  he  cannot  recover 
if  he  has  already  recovered  judgment  against  the  intruder  for 
possession  and  rents  and  profits.-'* 

It  has  occasionally  been  stated  that,  though  the  lessor  is  liable 
in  damages  if  a  stranger  is  in  possession  at  the  time  named  for 
the  commencement  of  his  term,  and  the  lessee  is  consequently 

21  Jenks  V.  Edwards,  11  Exch.  775;  whether  the  lessor  had  done  "all  he 
Hughes  V.  Hood,  50  Mo.  351;  Kins;  v.  might  and  should  have  done"  to  get 
Reynolds,  67  Ala.  229,  42  Am.  Rep.  the  first  lessee  out  and  put  the  sec- 
107;    Carroll  v.  Peake,  26  U.   S.    (1  ond  lessee  in. 

Pet.)     18     (semble);    Hammond    v.  23  Gardner  v.  Keteltas,  3  Hill  (N. 

Jones,  41  Ind.  App.  32,  83  N.  E.  257;  Y.)    332.  38  Am.  Dec.  637;  Cozens  v. 

RIager  v.  Yv^ells,  110  Mo.  App.  166,  84  Stevenson,  5   Serg.   &  R.   (Pa.)    421; 

S.    W.    1136;    Hertzberg    v.    Brei=en-  Pendergast  v.  Young,  21  N.   H.   234 

bach,  64  Tex.  262;   Herpolsheimer  v.  (dictum);    Gazzolo  v.  Chambers,   73 

Christopher,  76  Neb.  352,  111  N.  W.  111.  75;  Sigraund  v.  Howard  Bank,  29 

359;    Rose    v.    Wynn,    42    Ark.    257  Md.    324;     Playter    v.    Cunningham, 

(semble).  21       Cal.      229;       Thomson-Houston 

22  Coe  V.  Clay,   5  Bing.  440.  Elec.  Co.  v.  Durant  Land  Imp.  Co.,  4 
The  lessee  can  claim  no  damages  Misc.  207,  23  N.  Y.  Supp.  900;   Dodd 

for  exclusion   from  possession   by  a  v.  Hart,  30  Misc.  459,  62  N.  Y.  Supp. 

third    person   when    the    lease   is   in  484;    Mirsky    v.   Horowitz,   46   Misc. 

terms  "for  the  term  of  one  year  from  257,   92  N.  Y.  Supp.  48;  Underwood 

the   date  of  occupancy,  which   shall  v.  Birchard,  47  Vt.  305.     In  Gazzolo 

commence  as  soon  as  vacated  by  the  v.  Chambers,  73  111.  75,  It  is  said  that 

present  occupant,"  that  is,  by  such  the  lessee  alone,  and  not  the  lessor, 

third  person.     Rhodes  v.  Purvis,  74  had    the    right   to    bring   an    action 

Ark.  227,  85  S.  W.  235.  against  the  occupant  to  recover  pos- 

In  Leininger  v.  Clark  Nat.  Bank,  session,  and  this  seems  to  have  In- 

97  Minn.  364,  107  N.  W.  396,  a  less?e  fluenced    the    decision.     In    King    v. 

having    committed    an    act    of    for-  Reynolds,   67  Ala.  229,  42  Am.   Rep. 

feiture,   the  lessor  made  a  lease  to  107,  cited  in  note  21.  ante,  it  is,  on 

another,  assuming  that  he  could  get  the  other  hand,  said  that  such  action 

possession,   and  his  liability  to  the  cannot    be    brought    by    the    lessee, 

second   lessee  on  his   failure  to  ob-  See,  as  to  this,  post,  §§  215,  273  n, 

tain  possession  from  the  first  lessee  356. 

■was     regarded     as     dependent     on  24  Hughes  v.  Hood,  50  Mo.  351. 
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prevented  from  taking  possession  at  that  time,  he  is  not  liable 
when  the  lessee  is  prevented  by  a  stranger  from  taking  posses- 
sion at  a  later  time,^^  and  this  seems  a  reasonable  limitation  on 
the  lessor's  liability.  He  should  not  be  required,  if  the  lessee  fails 
to  enter  at  the  time  named  in  the  lease,  to  keep  the  premises  free 
from  intruders  until  the  lessee  chooses  to  enter. 

There  is  a  decision  apparently  to  the  effect  that  one  who  pur- 
chases the  property  after  the  time  for  the  delivery  of  possession 
under  the  lease  is  liable  in  damages  if  the  lessee  is,  because  of  a 
wrongful  holding  over  by  a  prior  lessee,  prevented  from  obtaining 
possession  after  the  purchasers* 

§  84.    Exclusion  by  lessor. 

In  case  the  lessor  himself  refuses  to  allow  the  lessee  to  take  pos- 
session at  the  commencement  of  the  term,2c  or  in  effect  does  so 
by  leasing  to  another  before  such  time  has  arrived,^^  the  lessee 
may,  the  cases  are  agreed,  recover  damages  from  the  lessor. 

§  85.    Measure  of  damages. 

The  ordinary  measure  of  damages  for  the  lessee's  exclusion 
from  possession  is  the  amount  by  which  the  rental  value  of  the 
premises  exceeds  the  rent  agreed  to  be  paid,28  with  the  possible 

25  King  V,  Reynolds,  67  Ala.  229,  to  give  the  lease.  Drury  v.  Mac- 
42  Am.  Rep.  107;  Hertzberg  v.  Breis-  namara,  5  El.  &  Bl.  612.  See  ante, 
enbach,  64  Tex.  262.  §  62,  note  2. 

25a  Hammond    v.    Jones,    41    Ind.  27  Trull    v.    Granger,    8    N.    Y.    (4 

App.  32,  83  N.  E.  257.  Seld.)    115;   Edesheimer  v.  Quacken- 

26  Adair  v.  Bogle,  20  Iowa,  238;  bush,  68  Hun,  427,  23  N.  Y.  Supp.  75; 
Trull  v.  Granger,  8  N.  Y.  (4  Seld.)  Riley  v.  Hale,  158  Mass.  240,  S3  N. 
115;  Garrison  v.  Hutton,  118  App.  E.  491;  Berrington  v.  Casey,  78  111. 
Div.  455,  103  N.  Y.  Supp.  265;  Hodges  317;  McParland  v.  Owens  (Tex.  Civ, 
V.  Fries.  34  Fla.  63,  15  So.  682;  King  App.)  64  S.  W.  229;  Clark  v.  Butt, 
V.  Reynolds,  67  Ala.  229,  42  Am.  Rep.  26  Ind.  236;  Grace  v.  Haas,  20  La. 
107;  Berrington  v.  Casey,  78  111.  317;  Ann.  73;  Albey  v.  Weingart,  71  N.  J. 
Loufer  v.  Stottlemeyer,  16  Ind.  App.  Law,  92,  58   Atl.   87. 

221,  44  N.  E.  1008;  Steel  v.  Frick,  In  Clark  v.  Butt,  26  Ind.  236,  such 
56  Pa.  172  (semble).  action  on  the  part  of  the  lessor's  ad- 
There  is  no  right  of  action  for  ministrator  was  regarded  as  a 
failure  to  give  possession  when  breach  of  a  covenant  that  the  lessee 
there  is  merely  an  agreement  to  should  "have  full  and  peaceable  pos- 
give  a  lease.  In  such  case  the  ac-  session  for  said  term." 
tion  must  be  brought  for  the  failure  28  Snodgrass  v.  Reynolds,   79  Ala. 
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result  tliat,  if  there  is  no  such  excess,  nominal  damages  only  can 
be  recovered.2"  Occasionally  the  value  of  the  premises  for  the 
particular  use  intended  by  the  lessee  has  apparently  been  rej^arded 
as  the  rental  value  for  this  purpose,  when  the  lessor  knew  of  the 
intended  use.^° 

Besides  the  "gjeneral"  dama<ros  measured  by  the  difference  be- 
tween the  rent  and  rental  value,  the  lessee  may,  according  to  the 
cases  generally,  recover  "special"  damages  which  can  be  regarded 
as  directly  resulting  from  the  lessor's  breach  of  his  agreement, 
express  or  implied,  to  give  possession,  and  which  are  capable  ot 
approximate  ascertainment.^^  So  it  is  said  that  the  lessee  is  en- 
titled to  recover  all  expenses  caused  him  by  the  failure  to  give 
him  possession,32  fij^j  the  expenses  of  breaking  up  his  former  home 
and  preparing  to  move  to  the  premises  in  question  have  been  al- 
lowed him,'^^  though  in  one  case  his  right  to  recover  such  expenses 

452,  58  Am.  Rep.  601;  Andrews  v.  Adair  v.  Bogle,  20  Iowa,  238. 
Mlnter,  75  Ark.  289.  88  S.  W.  822;  In  Goldman  v.  Gainey,  67  App. 
Green  v.  Williams,  45  111.  206;  Rose  Div.  330,  73  N.  Y.  Supp.  738.  it  is 
V.  Wynn,  42  Ark.  257;  Adair  v.  decided  that  such  difference  in  rent 
Bogle,  20  Iowa,  238;  Bernhard  v.  and  rental  value,  "general  dam- 
Curtis,  75  Conn.  476,  54  Atl.  213;  ages,"  cannot  be  recovered  when 
Newbrough  v.  Walker,  8  Grat.  (Va.)  there  is  only  an  allegation  of  special 
16;   Hughes  v.  Hood,  50  Mo.  351,  56  damages. 

Am.  Dec.  127;  Trull  v.  Granger,  8  N.  so  Poposkey  v.   Munkwitz,  68  Wis. 

Y.    (4   Seld.)    115;    Eastman  v.  New  322,  32  N.  W.  35,  60  Am.  Rep.  858; 

York,   152  N.  Y.   468,  46  N.  E.  841;  Townsend   v.   Nickerson  Wharf  Co., 

Dodds  V.  Hakes;  ITT  1^7  Y.'"260,  21  N.  117  Mass.  501 ;  Devers  v.  May,  30  Ky. 

E.  398;   Shultz  v.  Brenner,  24  Misc.  Law  Rep.  528.  90  S.  W.  255. 

522,  53  N.  Y.  Supp.  972;  Goldman  v.  si  Cohn   v.   Norton,    57    Conn.    480. 

Gainey,  67  App.   Div.  330,  73   N.  Y.  18  Atl.  595.  5  L.  R.  A.  572;  Adair  v. 

Supp.  738;   Hodfres  v.  Fries,  34  Fla.  Bogle,  20  Iowa,  238;  Hodge?  v.  Fries. 

63,  15  So.  682;   Kenny  v.  Collier    79  34  Fla.  63.  15  So.  682:  Rose  v.  Wynn, 

Ga.  743,  8  S.  E.  58;  Engstrom  v.  Mer-  42  Ark.   257;    Williams  v.   O'iphant. 

riam,    25    Wash.    73.    64    Pac.    914;  3    Ind.    271;    Williamson  v.   Stevens. 

Taylor  v.   Cooper,   104   Mich.   72.   62  84    App.    Div.    518.    82   N.    Y.    Supp. 

N.  W.  157;    Poposkey  v.  Munkwitz,  1047;    Devers  v.   May,   30  Ky.   Law 

68   Wis.   322,   32  N.   W.   35.    60   Am.  Rpp.    528.    99    S.    W.    255;     Herpol- 

Rpp.   858;    Serflirg  v.    Andrews.   106  shelmer  v.  Christopher.  76  Neb.  352. 

Wis.  78.   81  N.  W.  991;    Robrecht  v.  Ill  N.  W.  359. 

Marling's  Adra'r,  29  W.  Va.  765.  16  "Green   v.   Williams,   45   111.   206. 

Pac.  501;  Lock  v.  Furze,  L.  R.  1  C.  •''•' Rose    v.    Wynn.    42    Ark.    257; 

p.    441.  Driges  v.  I>wMght,  17  Wend.   (N.  Y.) 

2flRose    v.    Wynn,    42    Ark.    257;  71,  31  Am.  Dec.  283;  Adair  v.  Bogle. 
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is  denied.^*  And  it  is  said  that  he  is  entitled  to  recover  for  loss 
of  time  involved  in  looking  for  other  premises  or  seeking  other 
employment,  v^^here  such  loss  is  the  direct  result  of  his  exclusion, 
and  he  uses  diligence  to  reduce  the  amoiuit  of  loss.^^ 

Conjectural  profits  which  the  lessee  might  have  made  from  his 
occupation  of  the  premises,  it  has  been  decided,  cannot  be  con- 
sidered,^^  though  in  one  case  it  is  said  that,  if  his  business  is  un- 
avoidably suspended  in  consequence  of  his  exclusion  from  the 
premises,  he  should  receive  interest  on  the  capital  invested 
therein.37  And  in  another  case  it  w^as  held  that  such  loss  of  pro- 
fits may  be  considered  if  the  lessee  is  unable  to  procure  another 
place  of  business,  and  his  business  has  already  become  established 
in  that  vicinity,  so  that  the  amount  of  the  profits  lost  can  be  esti- 
mated, the  lessor  having  known  of  the  purpose  for  which  he  took 
the  lease,  and  that  there  was  an  outstanding  paramount  lease.-^^ 
And  evidence  of  the  profits  which  the  premises  would  have 
yielded  has  occasionally  been  admitted  as  bearing  on  their  rental 
value,^^  Profits  from  a  business  venture  which  the  lessee  was 
compelled  to  relinquish  by  reason  of  the  lessor's  action  in  exclud- 
ing him  from  the  leased  premises  were  regarded  as  not  recover- 
able, in  the  absence  of  an  averment  as  to  the  lessor's  knowledge 
of  such  proposed  venture  at  the  time  of  making  the  lease.^*' 

In  accordance  with  the  general  rule  as  to  damages  for  avoidable 

20  Iowa,  238;   Kelly  v.  Davis,  9  Ky.  5  L.  R.  A.  572;  Alexander  v.  Bishop, 

Law  Rep.  647;  Cilley  v.  Hawkins,  48  59  Iowa,  572,  13  N.  W.  714;  Smith  v. 

111.   308;    Yeager  v.  Weaver,   64   Pa.  Phillips,   16    Ky.   Law   Rep.    615,   29 

425;  Griesheimer  v.  Botham,  105  111.  S.    W.    358;    Robrecht   v.    Marling's 

App.    585.     And    see    Herpolsheimer  Adm'r,  29  W.  Va.  765,  2  S.  E.  827; 

V.  Christopher,  76  Neb.   352.  Ill  N.  Jarrait   v.   Peters,   145   Mich.   29,    13 

W.   359.  Det.    Leg.    N.    415,    108    N.   W.    432; 

34  Hughes  V.  Hood,   50  Mo.  351.  Marrin  v.  Graver,  8  Ont.  39. 

35  Adair  v.  Bogle,  30  Iowa,  238;  37  Green  v.  Williams,  45  111.  206. 
Herpolsheimer  v.  Christopher,  76  ss  Poposkey  v.  Munkwitz,  68  Wis. 
Neb.  352,  111  N.  W.  359.  But  see  322,  32  N.  W.  35,  60  Am.  Rep.  858, 
Shultz  v.  Brenner,  24  Misc.  522,  53  And  see  Ward  v.  Smith,  11  Price, 
N.  Y.  Supp.  972,  contra.                        .  19;    Rice  v.  Whitmore,   74   Cal.   119, 

36  Hodges  V.  Fries,  34  Fla.  63,  21  16  Pac.  501,  5  Am.  St.  Rep.  479. 

So.   682;    Green  v.   Williams.   45   111.  39  Snodgrass  v.  Reynolds,  79  Ala. 

206;    Cilley  v.  Hawkins,  48  111.  308;  452,  58  Am.  Ren.  601;   Townsend  v. 

Williamson  v.  Stevens,  84  App.  Div.  Nickerson  Whavf  Co.,  117  JTi^s.  501. 

518,   82  N.  Y.    Supp.   1047;    Cohn   v.  4o  Serfling    v.    Andrews,    106    Wis. 

Norton,   57   Conn.    480,    18   Atl.    595,  78,  81  N.  W.  991. 
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injuries,  it  has  been  decided  that  a  mere  delay  in  the  delivery  of 
possession  does  not  entitle  the  tenant  to  recover  damages  as  for 
an  exclusion  during  the  whole  pqriod  of  the  lease,  when  posses- 
sion Avas  tendered  him  a  short  time  alter  tlie  time  at  whieh  it 
should  have  been  given  him,  and  he  refused  to  accept  it,  though 
its  acceptance  at  that  time  would  have  involved  no  serious  in- 
convenience or  detriment  to  him.'*^ 

The  lessee  cannot,  after  he  has  reason  to  know  that  he  will 
probably  not  be  able  to  obtain  possession,  incur  expenses  by  or- 
dering goods  or  hiring  clerks  for  the  purposes  of  his  occupation 
of  the  premises,  and  claim  the  amount  thereof  as  damages  for 
his  exclusion  from  possession.-^^  And  generally,  it  would  seem, 
in  accordance  with  the  ordinary  rule,  the  lessee  cannot  recover 
for  injuries  of  a  character  which  could  not  have  been  contem- 
plated by  the  lessor,  as  for  the  loss  of  the  use  of  the  premises  for 
a  particular  purpose,  the  intention  to  use  them  for  which  was 
not  known  to  the  latter.^s  On  this  theory  it  w^as  held  that  the 
lessee  could  not  recover  for  losses  caused  by  his  action  in  pro- 
curing other  premises  for  his  business,  which  proved  to  be  un- 
suitable and  which  he  had  to  vacate,  thereby  losing  part  of  the 
sums  paid  for  rent  thereof,  nor  for  expenditures  in  placing  fix- 
tures on  other  premises  into  which  he  subsequently  moved.'*^ 

It  has  been  held  in  one  case  that  the  general  rule,  that  the  dif- 
ference between  the  rent  reserved  and  the  rental  value  of  the 
premises  is  a  proper  measure  of  recovery,  applies  in  case  the  rent 
reserved  is  a  certain  share  of  the  crops  to  be  raised  as  well  as 
when  it  is  payable  in  money-''^  But  in  other  cases  the  probable 
loss  of  profits  has  been  regarded  as  the  measure  of  recovery  when 
the  rent  was  reserved  in  a  share  of  the  crops.*^ 

41  Huntington  Easy  Payment  Co.  4.';  Arlair  v.  Bogle.  20  Iowa,  238. 
V.  Parsons,  62  W.  Va.  26,  57  S.  E.  4«  Chew  v.  Lucas,  15  Ind.  App.  595, 
253.              '  43  N.   E.   235;    Hoy  v.   Gronoblo,   34 

42  Cohn  V.  Norton,  57  Conn.  480.  IS  Pa.  9,  75  Am.  Dec.  628;  Wolf  v. 
Atl.  595,  5  L.  R.  A.  572;  Bernhard  Studebaker.  65  Pa.  459;  Brincefleld 
V.  Curtis.  75  Conn.  476.  54  Atl.  213.  v.  Allen,   25   Tpx.  Civ.   App.  258,   60 

43Serfling    v.    Andrews,    106    Wis.  S.    W.    1010. 
78,  81  N.  W.  991 ;  Tnwnsend  v.  Nirk-        In  Rice  v.  Whitmore.  74  Cal.  613, 

erson  Wharf  Co..  117  Mass.  501.     S"e  16  Pac.  501,  5  Am.  St  Rep.  479,  an 

Rothman    v.    Kos^ower,     107    N.    Y.  instruction    that    the    lessee    might 

S„pp    2.  recover  the  value  of  the  crop  that 

44  Bernhard    v.    Curtis,    75    Conn,  might    have    been    raised    less    the 

476    54  Atl.  213.  cost    of    raising    it,    was    approved. 
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Occasionally  the  measure  of  damages  is  regarded  as  greater, 
when  the  lessee's  exclusion  from  the  premises  is  owing  to  the 
direct  action  of  the  lessor  in  excluding  hira,*"^  or  to  the  action  of 
the  latter  in  making  the  lease  with  knowledge  that  another  has 
paramount  title,^^  than  when  he  is  entirely  innocent  of  fault,  this 


This  seems  to  ignore  the  fact  that  a 
certain  portion  of  the  crop  was  to 
go  to  the  lessor. 

In  Rogers  v.  McGufley,  96  Tex. 
565,  74  S.  W.  753,  the  court  approved 
an  instruction  that  the  measure  of 
damages  was  the  reasonable  market 
value  of  the  "renter's"  share  of  the 
crops  he  would  be  reasonably  expect- 
ed to  have  raised,  less  the  amount  he 
earned,  or  by  reasonable  diligence 
could  have  earned,  after  breach  of 
the  contract.  This  appears  to  ignore 
the  fact  that  the  raising  of  the  crop 
would  involve  labor  and  expendit- 
ures. It  does  not  seem  that  the 
lessee  should  recover  the  gross  value 
of  the  crop,  since  he  actually  lost 
only  the  net  value,  that  is,  the  value 
of  the  crop  less  the  cost  of  raising 
it.  See  to  this  effect  Palmer  v.  In- 
gram, 2  Ga.  App.  200,  58  S.  E.  362. 
Subsequently,  in  the  intermediate 
appellate  court  (Rogers  v.  McGuffey 
[Tex.  Civ.  App.]  75  S.  W.  817),  it 
was  decided  that  the  lessee  could 
not  recover,  in  addition  to  the  value 
of  his  share  of  the  crops,  the  value 
of  the  labor  bestowed  by  him  in 
raising  them,  since  this  would  in- 
volve the  allowance  of  double  dam- 
ages. 

In  the  case  last  cited,  as  well  as  in 
Brincefleld  v.  Allen,  25  Tex.  Civ. 
App.  258,  60  S.  W.  1010,  it  was  con- 
sidered that  the  anicunt  of  recovery 
should  be  reduced  by  the  amount 
"w^hich  the  lessee  earned,  or  could 
have  earned,  elsewhere.  Wolf  v. 
Studebaker,  65  Pa.  459,  is  contra. 


47  Smart  v.  Allegaert,  14  Phila. 
(Pa.)  179;  Bartram  v.  Hering,  18 
Pa.  Super.  Ct.  395.  In  the  latter 
case  the  court,  in  effect,  says  that 
the  measure  of  damages  for  breach 
of  a  contract  to  lease  is  the  same  as 
for  breach  of  a  contract  to  sell,  and 
cites  authorities  as  to  this  distinc- 
tion. But  here  there  was  an  actual 
lease,  apparently,  not  a  mere  con- 
tract to  make  a  lease  as  in  the  case 
there  cited  of  McClowry  v.  Crog- 
han's  Adm'r,  31  Pa.  22. 

4s  Cohn  V.  Norton,  57  Conn.  480, 
18  Atl.  595,  5  L.  R.  A.  572,  where  it 
is  said:  "Nor  are  we  prepared  to 
sanction  the  claim  that  in  this  case 
the  defendant  is  only  liable  for  nom- 
inal damages.  We  can  hardly  say 
that  a  landlord  who  knows,  or  who 
has  the  means  of  knowing,  that  his 
property  is  incumbered  with  an  out- 
standing lease,  which  may  prevent 
his  giving  possession,  acts  in  good 
faith  in  leasing  unconditionally  to 
another.'" 

So  in  Poposkey  v.  Munkwitz,  68 
Wis.  322,  32  N.  W.  35,  60  Am.  Rep. 
858,  it  was  decided  that  the  damages 
recoverable  were  greater  when  the 
lessor  knew  of  the  existence  of  a 
paramount  lease  than  if  he  had  not 
so  known;  referring  to  Flureau  v. 
Thornhill,  2  Wm.  Bl.  1078.  which 
was  a  case  of  breach  of  a  contract 
to  sell  property.  The  Wisconsin 
case  referred  to  discusses  the  sub- 
ject of  damages  in  such  case  at  con- 
siderable length,  and  it  was  decided 
that  the  lessee  might  recover,  when 
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distinction,  based  upon  the  presence  of  bad  faith  on  the  part  of 
the  person  guilty  of  the  breach  of  contract,  being  one  recognized 
by  some  courts  in  the  case  of  one  contracting  to  sell  land  who 
fails  to  make  title.-"*  In  a  New  York  case  it  is  said  that  "if  the 
property  is  leased  for  a  special  purpose,  which  is  known  to  the 
lessor  and  possession  is  refused  because  of  a  prior  lease  to  another 
party,  or  of  other  fault  of  the  lessor,  the  lessee  may  recover  as 
damages  his  actual  and  necessary  expenses  incurred  in  preparing 
for  the  occupation  of  the  property  in  the  manner  contemplated 
by  the  parties,  "'^^  and  in  that  case  the  lessee  was  allowed  for  ex- 
penditures for  fixtures  placed  on  the  premises  under  the  justifi- 
able assumption  that  he  w^ould  obtain  possession,  and  in  accord- 
ance with  plans  approved  by  the  lessor,  though  not  for  loss 
through  depreciation  of  the  value  of  goods  purchased  by  him  for 
the  purpose  of  stocking  the  premises,  the  purchase  being  one 
which  might  as  well  have  been  made  after  taking  possession.  But 
the  lessee  cannot,  in  spite  of  the  lessor's  bad  faith,  recover  for 
expenditures  w^hich  could  not  possibly  have  been  anticipated,  as, 
for  instance,  for  money  advanced  to  one  wliom  the  lessee  pro- 
posed to  employ  on  the  premises.^^  In  one  case  at  least,  the  theory 
that  the  damages  could  be  increased  by  the  existence  of  bad 
faith  on  the  lessor's  part  is  expressly  repudiated.52 

kept  out  of  possession  by  one  hold-  v.  Heckert,  120  "Wis.  374,  97  N.  W.  952, 
ing  under  a  prior  lease  made  by  the  where  it  was  held  that  the  lessee 
same  lessor  which  had  not  expired,  could  recover  losses  upon  fixtures 
any  sum  paid  as  rent  in  advance  and  chattels  purchased  for  the  pur- 
and  interest  thereon,  and  also  the  pose  of  the  business  which  he  in- 
necessary  expenses  of  moving  his  tended,  as  the  lessor  knew,  to  carry 
goods  to  the  premi'^es  with  the  on  upon  the  premises,  that  is,  the 
lessor's  consent  and  of  bringing  difference  between  their  cost  and 
them  back;  also,  if  the  lessor  knew  what  he  could  have  obtained  on 
that   the   lease    was    taken    for   the  their   resale. 

purpose  of  carrying  on  a  businef^s  49  See  2  Sedgwick,  Damages,  § 
already  established  in  that  vicinity,  1001  et  seq.;  2  Sutherland,  Dam- 
any  expense  incurred  in  moving  to  ages,  §  578  et  seq. 
another  suitable  store  and  any  ex-  nnFriedland  v.  Myers,  139  N.  Y. 
cess  in  the  rent  of  such  store  over  432,  34  N.  E.  1055,  followed  in  Price 
that  agreed  to  be  paid  for  the  les-  v  Elsen,  31  Misc.  457,  64  N.  Y.  Supp. 
sor's  store;  or,  instead  of  demanding  405. 

the  value  of  his  lease,  he  could,  it  5i  Gross  v.  Heckert,  120  Wis.  314, 

was  said,  recover  for  damages  to  the  97  N.  W.   952. 

lessor's  busineps  resulting  from  his  52  Snodgrass  v.   Reynolds,  79  Ala. 

breach  of  covenant.     See,  also,  Gross  452,  58  Am.  Rep.  601. 
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g.     Speriflc  enforcement  of  contract, 
h.     Damages    for    breach. 
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§  117.     Contraci  to  make  alterations  or  improvements. 

118.  Contract  as  to  condition  at  end  of  term. 
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IV.     Tenant's  Obligations  Towards  Third  Persons. 
§  120.     To  persons  on  the  premises. 
121.     To  persons  not  on  the  premises. 

I.  Landlord's  Obligations  Towards  Tenant. 
A.  As  TO  Premises  Leased. 

§  86.     Conditions  existing  at  time  of  demise. 

a.  Ordinarily  no  obligation.  It  is  agreed  by  the  authorities 
at  the  present  time  that,  as  a  general  rule,  there  is  no  obligation 
on  the  part  of  the  lessor  to  see  that  the  premises  are,  at  the  time 
of  the  demise,  in  a  condition  of  fitness  for  use  for  the  purpose  for 
■which  the  lessee  may  propose  to  use  them.  A  lessee,  like  the  pur- 
chaser of  a  thing  already  in  existence,  is  presumed  to  take  only 
after  examination.  The  maxim  caveat  emptor  applies,  and  if  he 
desires  to  protect  himself  in  this  regard  he  must  exact  of  the 
lessor  an  express  stipulation  as  to  the  condition  of  the  premises.^ 

iHart  V.  Windsor,  12  Mees.  &  W.  48    Am.     St.     Rep.     671;     Landt    v. 

68;    McKenzie  v.   Cheetham,   83   Me.  Schneider,  31  Mont.  15,  77  Pac.  307;  * 

543,  22  Atl.  469;  Roth  v.  Adams,  185  Lucas  v.  Coulter,  104   Ind.   81,  3  N. 

Mass.   341,   70   N.  E.   44.=5;    Foster  v.  E.    622;    Flaherty    v.    Nieman,    128 

Peyspr,  P.?   Mass.    (9  Cnsh.l    242,  57  Iowa,  546.  101  N.  W.  280;   Clifton  v. 

Am    Dec.  43;   Cowen  v.  Srnderlrind,  Montac:ue,   40  W.  Va.   207.   21    S.  E. 

145  Mass.  363,  14  N.  E.   117.  1  Am.  858.  33  L.  R.  A.  449,  52  Am.  St.  Rep. 

St.   Re?).  469;    Hazlett  v.   Powell.  30  872:    Purcell  v.  En9'lish,  86  Tnd.  34, 

Pa.  293;  Blake  v.  Dick,  15  Mont.  236,  44  Am.  Rep.  255;  Franklin  v.  Brown, 
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"There  is  no  reason  for  holding  the  lessor,  in  the  absence  of  any 
agreement  or  fraud,  liable  to  the  tenant  for  the  present  or  future 
condition  of  the  premises,  that  would  not  be  equallj'  applicable 
to  a  similar  liability  sought  to  be  imposed  by  a  grantee  in  fee 
upon  his  grantor."-  As  has  been  remarked,  "there  is,  apart  from 
fraud,  no  law  against  letting  a  tumble-down  house,  "^  and  the 
same  may  be  said  of  premises  otherwise  defective. 

Since  the  tenant  thus  takes  the  premises  as  they  are,  with  all 
their  imperfections,  he  cannot  assert  a  right  to  rescind  the  lease, 
or,  which  is  in  practical  effect  the  same  thing,  defend  against  the 
claim  for  rent,  on  the  ground  that  the  premises  are  in  unsatisfac- 
tory condition  or  are  unsuitable  for  his  purpose.  So  it  has  been 
held  that  it  is  no.  defense  to  an  action  for  rent  that  the  premises, 
though  leased  for  the  purpose  of  pasture,  had  scattered  over 
them,  unknown  to  the  lessor,  a  poisonous  substance  which  killed 
the  lessee's  cattle,-^  that  a  house  leased  (unfurnished)  was  so  in- 


118  N.  Y.  110,  23  N.  E.  126,  6  L. 
R.  A.  770,  16  Am.  St.  Rep.  744;  Jaffe 
V.  Harteau,  56  N.  Y.  398,  15  Am.  Rep. 
438;  Davidson  v.  Fischer,  11  Colo. 
588,  19  Pac.  652,  7  Am.  St.  Rep.  267; 
Gaither  v.  Hascall-Richards  Steam 
Generator  Co.,  121  N.  C.  384,  28  S. 
E.  546;  Wilkinson  v.  Clauson,  29 
Minn.  91,  12  N.  W.  147;  Towne  v. 
Thompson,  68  N.  H.  317,  44  Atl.  492, 
46  L.  R.  A.  748;  Davis  v.  George, 
67  N.  K.  393,  39  Atl.  977;  Smith  v. 
State,  92  Md.  518,  48  Atl.  92,  51  L. 
R.  A.  772;  Boyer  v.  Commercial 
Bldg.  Inv.  Co.,  110  Iowa,  491,  81  N. 
W.  720;  Lazarus  v.  Parmly,  113  111. 
App.  624;  Martin  v.  Surman,  116 
111.  Apn.  282;  Aiier  v.  Vahl,  219  Wis. 
635,  109  N.  W.  529. 

Occasionally  the  court  remarks 
upon  the  fact  that  in  the  particular 
case  the  lessee  had  an  opporunity  to 
examine  the  premises  before  taking 
the  lease.  See  e.  g.,  Zerega  v.  Will, 
34  App.  Div.  488,  54  N.  Y.  Supp.  361. 
But  no  decision  seems  to  have 
turned  on  the  absence  of  such  an 
opportunity,  except  perhaps  in  the 
case  of  a  lease  of  a  furnished  house. 


See  post,  §  86  e.  As  a  matter  of 
fact,  the  lessee  usually  has  such 
an  opportunity. 

There  are  a  few  English  decisions 
to  the  effect  that  there  is  an  Im- 
plied stipulation  in  every  lease  that 
the  property  is  and  will  remain  rea- 
sonably fit  for  the  purpose  for  which 
it  is  let,  as  that  a  dwelling  house 
is  in  such  repair  as  to  be  fit  for 
habitation  ( Salisbury  v.  Marshal,  4 
Car.  &  P.  65;  Cov/ie  v.  Goodwin,  9 
Car.  &  P.  378),  that  its  walls  are 
safe  (Edwards  v.  Etherington,  Ryan 
&  M.  2G8),  or  that  there  are  suffi- 
cient sewer  connections  (Collins  v. 
Barrow,  1  Moody  &  R.  112).  But 
these  were  overruled  in  Hart  v. 
Windsor,  12  Mees.  &  W.  68,  as  re- 
gards the  lease  of  premises  other 
than  a  furnished  house  or  apart- 
ment, as  to  which  see  post,  §  86  e. 

2  Per  Grover,  J.,  in  Jaffe  v.  Hart- 
eau, 56  N.  Y.  398,  15  Am.  Rep.  438. 

3  Erie,  C.  J.,  in  Robbins  v.  Jones, 
15   C.  B.    (N.  S.)    221. 

4  Sutton  V.  Temple,  21  Mees.  &  W. 
52. 
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fccted  with  bu^'s  as  to  be  uuiuhabitable/'  tl'.at  the  premises  lacked 
a  proper  drain,''  that  tliey  were  uninhabitable  owing  to  a  noxious 
stench,^  that  the  plumbing  was  defective,^  or  that  the  building 
fell  owing  to  the  decayed  condition  of  its  supports.'-'  On  the 
same  principle  it  was  held  that  the  lessee  of  a  dock  could  not  re- 
fuse to  pay  rent  because  the  state  authorities  refused  to  allow 
him  to  render  it  capable  of  use  by  dredging  around  it.^"  In  one 
state,  however,  a  different  rule  has  apparently  been  adopted,  to 
the  effect  that  if  premises  are  leased  for  a  particular  purpose,  the 
lessor  is  bound  to  see  that  they  are  fit  for  that  purpose,  and  can- 
not recover  rent  if  they  are  not  so  fit.' ' 


5  Hart  V.  Windsor,  12  Mees.  &  W. 
68. 

6  Denison  v.  Nation,  21  U.  C.  Q. 
B.  57;  Willunson  v.  Clauson,  29 
Minn.  91,  21  N.  W.  147;  McGlashan 
V.  TalDiadge,  37  Barb.  (N.  Y.)  313. 

7  Franklin  v.  Brown,  118  N.  Y.  110, 
23  N.  E.  126,  6  L.  R.  A.  770,  16  Am. 
St.  Rep.  744. 

8  York  V.  Steward,  21  Mont.  515, 
55  Pac.  29,  43  L.  R.  A.  125;  Daly  v. 
Wise,  132  N.  Y.  306,  30  N.  E.  837,  16 
•L.   R.   A.   236. 

9  Davis'  Adm'r  v.  Smith,  15  Mo. 
467. 

10  Bennett  v.  Schoellkopf,  12  App. 
Div.  98;  42  N.  Y.  Supp.  1027. 

11  In  T>'ler  v.  Disbrow,  40  Mich. 
415,  it  was  decided  that  it  was  a 
defense  to  an  action  for  rent  that 
the  dwelling  house  was  unfit  for 
occupation  at  the  time  of  the  demise, 
but  in  that  case  there  was,  in  the 
instrument  of  lease  which  was 
signed  by  both  partips,  a  recital  by 
the  lessee  that  she  had  rpr-eived  the 
premises  in  prood  condition  and  that 
she  would  yield  them  un  in  lik-^  good 
condition  and  keep  them  clean  and 
healthy.  This,  the  court  said, 
showed  a  "distinct  understanding" 
that  the  premises  were  in  good  con- 
dition, which  became  "a  part  of  the 


consideration,"    and    that   "the   con- 
sideration having  failed"  the  lessee 
was  justified  in   leaving  and  in   re- 
fusing   to    pay    rent.     In    Young    v. 
Collett,  63  Mirh.  331,  20  N.  W.  850, 
it  was   decided   that  'Vhen   a  land- 
lord   rents    a   building,   and    in   the 
lease  limits  its  use  to  a  certain  speci- 
fied purpose,  and  the  tenant  agrees 
to  do  no  more  than  keep  the  same 
in   as   good    repair   as   when  taken, 
it  is  evident  that  the  landlord  reco- 
mends   the   building   as  suitable   in 
the  condition  it  then  is,  if  there  are 
no  modifying  clauses  to  the  contrary 
contained  in  the  lease,  and  it  should 
be  so  held;    otherwise  there  would 
be  no  con'^ideration  for  the  tenant's 
agreement    to    pay    rent."     In    sup- 
port   of    this    statement    are    cited 
Tyler    v.     Disbrow,     40    Mich.     415, 
supra;    Smith  v.  Marrable.  11  Mees. 
&  W.  5,  which,  as  limited  by  Hart 
v.  Windsor,  12  Mees.   &  W.   68,  ap- 
plies only  to  a  lease  of  a  furnished 
houre:  West  Side  Sav.  Bank  v.  New- 
ton,   76    N.    Y.    616,    which    was    a 
reversal     without    any    opinion     re- 
ported pnd  applied  apparently  to  de- 
fects arising  after  the  demise;   and 
Salisbury  v.   Marshall,   4   Car.   &  P. 
65,  which  was  overruled  by  Hart  ^ 
Windsor,  12  Mees.  &  W.  68. 
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Another  application  of  the  general  rule  appears  in  the  decis- 
ions, not  infrequently  found,  to  the  effect  that  the  lessee  cannot 
assert  a  claim  for  damages  against  the  lessor  on  the  ground  that, 
owing  to  the  condition  of  the  premises  at  the  time  of  the  lease,  he, 
or  a  member  of  his  family,  suffered  physical  injury,  by  reason  of 
illness  or  otherwise,^  ^^  or  that,  as  a  consequence  of  such  condition, 
his  property  on  the  demised  premises  was  injured.^^ 

The  landlord  does  not  become  liable  for  a  defect  or  danger 
because  he  gratuitously  attempts  to  remedy  it  and  is  unsuccessful 
in  so  doing.^3 

b.  Contract  as  to  existing  conditions.  There  may,  no  doubt, 
be  an  express  contract  of  warranty  on  the  part  of  the  lessor  in 
this  regard,  and  occasionally  such  a  contract,  though  not  clearly 
stated,  may  be  inferred  from  the  language  of  the  lease.^-* 

iia  Chadwick     v.     Woodward,     13  Oal.   583    (defective   walls,   resulting 

Abb.  N.  C.  441    (illness  from  sewer  from  floodin-?  of  collar  and  injury  to 

gas);   Foster  v.  Peyser,  63  Mass.   (9  goods   therein);    Wilcox  v.  Cate,   65 

Gush.)   243,  57  Am.  Dec.  43   (ditto);  Vt.   478,   26   Atl.   1105    (explosion  of 

Gately  v.  Campbell,  124  Cal.  520,  57  boiler   injuring   tenant's    property) ; 

Pa^.     567      (breaking     of     defective  Lazarus    v.    Parmly,    113    111.    App. 

floor);     Hatch     v.     McCloud     River  624       (.defective      roof,      injury      to 

Lumber   Co.,   150    Cal.    111.    88   Pac.  goods) ;     Buckley    v.     Cunningham, 

355    (injury  from  suspended  v.'ire) ;  103  Ala.  449,  15  So.  826,  49  Am.  St. 

Borggard  v.  Gale,  205  111.  511.  68  N.  Rep.   422    (no  appliance  for  turning 

B.  1063;   Shackford  v.  Coffln,  95  Me.  off  water,  injury  to  goods  by  freez- 

69,  49  Atl.  57  (injury  from  defective  ing  of  pipes). 

stairway) ;   Dnwling  v.  Nuebling,  96        13  Phelan  v.  Fitzpatrick,  188  Mass. 

Wis.    350,    72    N.    W.    871     (ditto);  237,  74  N.  E.  326,  108  Am.  St.  Rep. 

Holton  V.  Waller,   95   Iowa,   545,   64  469;  Rhodes  v.  Seidel,  139  Mich.  608, 

N.  W.  633    (iniury  from  opening  in  102  N.  W.   1025. 

stage  of  opera  house  leased) ;  How-  That  the  landlord,  in  order  to 
ell  V.  Schneider,  24  App.  D.  C.  532  enable  the  tenant  to  walk  over  ice 
(injury  from  fall  of  water  -tank)  ;  in  the  cellar  caused  by  leakage  in 
Bennett  v.  Sullivan,  100  Me.  118,  60  pipes  for  which  the  landlord  was 
Atl.  886  (injury  from  fall  of  plat-  not  responsible,  placed  a  plank  there- 
form),  on,    did   not    render   him   liable    for 

12  Dutton  V.  Gerrish,   63  Mass.    (9  injuries  caused  by  ice  subsequently 

Cush.)    89,  55  Am.  Dec.   45    (fall  of  forming    on    the    plank.     V/hitehead 

building    injuring    lessee's    goods) ;  v.    Comstock,    25   R.   I.    423,    56   Atl. 

Davidson  v.  Fisher,  11  Colo.  583,  19  446. 

Pac.  652,  7  Am.  St.  Rep.  267  f ditto);        14  it    was    held    that    a    lease    of 

McKeon  v.  Cu'iter.  156  Mass.  296,  31  premises     described     as     "the     cold 

N.  E.  389  (defective  pipe  causing  in-  storage    building  now   in    course   of 

jury  to  goods) ;   Loupe  v.  Wood,  51  construction"     with     a     stipulation 
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It  has  been  decided  in  a  number  of  cases' '"^  that  if  the  lease  is 
embodied  in  a  written  instrument,  an  oral  warranty  as  to  tuc 
condition  of  tiie  premises  cannot  be  shown.  This  appears  to  har- 
monize with  numerous  decisions  excluding  evidence  of  oral  war- 
ranties,'°  as  well  as  with  the  tendency  of  the  courts  of  this  coun- 
try to  exclude  evidence  of  any  oral  stipulations  by  the  lessor  or 
lessee,'^  but  it  may  be  questioned  whether,  on  theory,  such  a  war- 
ranty might  not  ordinarily  be  regarded  as  admissible  as  being  a 
"collateral  agreement. "^^ 

A  warranty  that  the  premises  are  in  repair  is  obviously  not 
broken  because  they  subsequently  become  out  of  repair."* 

For  a  breach  of  a  covenant  or  other  contract  by  the  lessor  as  to 
the  condition  of  the  premises,  the  ordinary  measure  of  recovery 
is  the  difference  between  their  actual  rental  value  and  their  rental 
value  as  it  would  have  been  had  their  condition  been  as  stated, 
and  the  lessee  cannot  recover  for  damage  not  within  the  contem- 
plation of  both  parties  at  the  time  of  the  making  of  the  covenant, 


that  the  building  should  be  used  for 
storing  fruit  and  produce  only,  and 
not  hay,  grain  or  feed,  involved  a 
■warranty  that  the  building  which, 
not  being  comnleted,  the  lessee  could 
not  examine  at  the  time  of  the  lease, 
would  be  fitted  for  the  storage  and 
preservation  of  fruits  at  all  times 
of  the  year.  Hunter  v.  Porter,  10 
Idaho,  72,  86,  77  Pac.  434.  A  clause 
In  the  description  of  the  leased 
premises,  "together  with  the  fire- 
proof brick  cotton  warehouse  built 
thereon,"  was,  in  view  of  the  circum- 
stances, regarded  as  a  covenant 
that  the  warehouse  was  fireproof. 
Vaughan  v.  Matlock,  23  Ark.  9. 

A  provision  that  "the  owner  shall 
not  be  liable  for  any  repairs  during 
the  term,  the  house  now  being  in 
perfect  order,"  was  held  to  refer 
only  to  to  the  condition  of  the  hou^^e 
as  an  edifice  in  perfpct  repair,  and 
not  to  involve  a  covenant  that  the 
house  was   reasonably   fit  for  habi- 


tation, or  that  the  air  therein  was 
pure  and  would  remain  so.  Foster 
V.  Peyser,  63  Mass.  (9  Gush.)  242, 
57  Am.  Dec.  43. 

15  Naumberg  v.  Young,  44  N.  J. 
Law,  331,  43  Am.  Rep.  380;  Carey 
V.  Kreizer,  26  Misc.  755,  57  N.  Y. 
Supp.  79;  Dutton  v.  Gerrlsh,  63 
Ma^s.  (9  Cush.)  89,  55  Am.  Dec.  45; 
Wilcox  V.  Cate,  65  Vt.  478.  26  Atl. 
1105;  Stevens  v.  Pierce,  151  Mass. 
207.  23  N.  K.  1006;  Wilkinson  v. 
Clanson,  29  :\Tinn.  91,  12  N.  W.  147; 
York  v.  Steward,  21  Mont.  515,  55 
Par.  29,  43  L.  R.  A.  125. 

i**'  See  4  Wlgmore,  Evidence,  § 
2434. 

17  See  ante,   §   61. 

IS  It  is  so  regarded  in  De  Lassalle 
V.  Guildford  [1901]  2  K.  B.  215; 
Hines  v.  Willcox,  96  Tenn.  148,  33 
S.  W.  914,  34  L.  R.  A.  824,  54  Am. 
St.    Rep.    823. 

in  Lyon  V.  Ruprman.  70  N.  J.  Law, 
620,   57    Atl.   1009. 


§  86  LANDLORD'S  OBLIGATIONS  TOWARDS  TENANT.  56] 

nor  for  damage  which  he  might  have  avoided  after  learning  of  the 
actual  condition  of  the  premises.-'^ 

c.  Representations  as  to  conditions.  It  is  generally  as- 
sumed,2i  and  is,  in  one  or  two  cases,--  clearly  decided,  that  if  the 
landlord  makes  fraudulent  representations  to  the  lessee  as  to  the 
condition  of  the  premises,  in  order  to  induce  the  latter  to  take 
the  lease,  the  latter  may  refuse  to  pay  rent,  if,  upon  discovery  of 
the  fraud,  he  relinquishes  possession  of  the  premises.  Further- 
more, such  fraudulent  representation  will  afford  ground  for  the 
recovery  of  damages  by  the  lessee,^^  even  though  he  retains  pos- 
session of  the  premises  after  discovery  of  the  fraud.^^  But  he 
cannot,  it  would  seem,  by  so  retaining  possession,  increase  the 
amount  of  damages  recoverable.^^  So  if  the  lessee,  though  he 
discovers  that  the  lessor's  representations  as  to  the  condition  of 
the  drains  upon  the  premises  are  false,  retains  possession,  and  by 
so  doing  contracts  an  illness,  he  should  not  be  allowed  to  include 
the  losses  caused  by  such  illness  in  his  claim  for  damages  on  ac- 
count of  the  fraud. 

Representations,  though  false,  will  not  furnish  ground  for  re- 
lief, if  not  fraudulent. 26    And  a  statement  consisting  merely  of  a 

20  Kellogg  V.  Maliok,  125  Wis.  239,  ens  v.  Pierce,  151  Mass.  207,  23  N. 
103  N.  W.  1116.  See  post,  §  87  d  E.  1006;  Harrington  v.  Douglas,  181 
(9).  Mass.  178,  63  N.  E.  334;   Clogston  v. 

21  Smith  V.  State,  92  Md.  518,  48  Martin,  182  Mass.  469,  65  N.  E.  839. 
Atl.  92,  51  L.  R.  A.  772;  Jaffe  v.  24  Burroughs  v.  Clancy,  53  111.  30; 
Harteau,  56  N.  Y.  398,  15  Am.  Rep.  Baker  v.  Fawcett,  69  111.  App.  300; 
438;  Daly  V.  Wise,  132  N.  Y.  306,  30  Morey  v.  Pierce,  14  111.  App.  (14 
N.  E.  837,  16  L.  R.  A.  236;  York  v.  Bradw.)  91;  Barr  v.  Kimball.  43 
Steward,  21  Mont.  515,  55  Pac.  29,  Neb.  766,  62  N.  W.  196;  Pryor  v. 
43  L.  R.  A.  125.  Foster,  130  N.  Y.  171,  29  N.  E.  123. 

22  Milliken  v.  Thorndike,  103  Mass.  23  gee  Lack  v.  Wyckoff,  11  N.  Y. 
382;  Wolfe  v.  Arrott,  109  Pa.  473.  1  St.   Rep.    678. 

Atl.    333;    Meyers    v.    Rosenback,    5        20  Daly  v.  Wise,  132  N.  Y.  306,  30 

Misc.  337,  25  N.  Y.  Supp.  521;  Hins-  N.  E.  837,  16  L.  R.  A.  236;   Saunders 

dale  V.   McCune,   135   Iowa,   682,  113  v.  Pawley,  2  Times  Law  R.  590;  But- 

N.  W.   478.  ler  v.  Goundry,  4  Times  Law  R.  711; 

23  Lehigh  Zinc  &  Iron  Co.  v.  Bam-  York  v.  Steward,  21  Mont.  515,  55 
ford,  150  U.  S.  665,  37  Law.  Ed.  1215;  Pac.  29;  Wilkinson  v.  Clauson,  29 
Whitney  v.  Allaire,  1  N.  Y.  (1  Minn.  91,  12  N.  V/.  147.  Unless  con- 
Comst.)  305;  Arbuckle  v.  Biederman,  stituting  a  condition  or  warranty. 
94  Ind.  168;  Bauer  v.  Taylor,  4  Bunn  v.  Harrison,  3  Times  Law  R. 
Neb.  Unoff.  701,  96  N.  W.  268;  Stev-  146. 

L.  and  Ton.  36. 
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repetition  of  -what  a  former  owner  had  said,  as  the  intendinj,'  les- 
see was  iniorinod,  has  been  regarded  as  not  fraudulent  for  this 
purpose.-' 

d.  Concealed  defects  or  dangers.  The  rule  above  stated, 
that  the  lessor  is  under  no  obligation  to  the  lessee  as  regards  the 
condition  of  the  premises  at  the  time  of  the  demise,  is  subject  to' 
an  exception  to  the  effect  that,  if  there  is  some  hidden  defect  in 
the  premises,  or  danger  thereon,  which  is  know^n  to  the  lessor 
at  the  time  of  making  the  lease,  but  which  is  not  apparent  to  the 
intending  lessee,  the  lessor  is  bound  to  inform  the  latter  thereof, 
and  failing  so  to  do,  he  is  liable  for  injuries  to  the  tenant  arising 
therefrom.28  Applying  such  a  rule,  the  lessor  has  been  held  liable 
where  he  failed  to  notify  the  intending  lessee  that  the  promises 
were  infected  with  disease,^^  that  a  well  was  polluted,3o  that  of- 
fensive or  noxious  odors  were  emitted  from  a  cesspool  or  drains 
on  the  premises,^!  or  that  timbers  in  a  floor  were  rotten,32  and 
the  tenant  was  injured  in  health  or  in  body  by  such  conditions. 

If  the  defects  or  dangers  are  such  as  would  be  apparent  to  the 
lessee  on  a  reasonably  careful  inspection,  there  is  no  obligation 
upon  the  lessor  to  notify  him  of  their  existence,^-^  unless,  it  seems, 

27  Lewis  V.  Clark,  86  Md.  327,  37  03  N.  E.  1039;  Cutter  v.  Hamlen.  147 
Atl.   1035.  Mass.   471,  18  N.  E.  397,  1  L.  R.  A. 

28  See  Finney  v.  Steele,  148  Ala.  429;  Kern  v.  Myll,  80  Mich.  525,  45 
197,  41   So.   976,  6  L.  R.  A.    (N.  S.)    N.  W.  587,  8  L.  R.  A.  682. 

977:    Holzhauer    v.    Sheeny.    31    Ky.  32  Moore  v.  Parker,  63  Kan.  52,  64 

Law    Rep.    1238,    104    S.    W.    1034;  Pac.   975,   53  L.  R.   A.  778;    Coke  v. 

Rhoades    v.    Seidel,    139    Mich.    608,  Giitkese,    80  Ky.    598,    44    Am.   Rep. 

102  N.  W.  1025;  Whitehead  v.  Com-  499.     And   see   Cate  v.   Blodp^tt,    70 

stock  &  Co.,  25  R.  I.  423.  56  Atl.  446;  N.  H.  316,   48  Atl.  281;  Borge;ard  v. 

Whiteley    v.    McLi'i-hlin.    183    Mo.  Gale,  205  111.  511,  68  N.  E.  1063. 

160,  81  S.  W.  1094,  t.-C  L.  R.  A.  484;  as  Ga.llas?her    v.    Button,   73    Conn. 

Meyers  v.  Russell,  124  Mo.  App.  317,  172,   46  Atl.  819;   Borggard  v.  Gale, 

101   S.   W.  606.  205  111.  511,  68  N.  E.  1063;   L^izarus 

29  Cesar  v.  Karutz,  60  N.  Y.  229,  v.  Parmly,  113  111.  App.  624;  Shack- 
19  Am.  Rep.  164:  Minor  v.  Sharon,  ford  v.  Coffin,  95  Me.  69,  9  Atl.  57: 
112  Ma«s.  477,  17  Am.  Rep.  122.  See  Cowen  v.  Sunderland,  145  Mass.  363, 
Davis  V.  Smith,  26  R.  I.  129,  58  Atl.  14  N.  E.  117.  1  Am.  St.  Rep.  469; 
630.  66  L.  R.  A.  478;  Finney  v.  Bowe  v.  Hunking,  135  Mass.  380,  46 
Steele.  148  Ala.  197.  41  So.  976,  6  Am.  Rep.  471;  Gate  v.  Blodgett.  70 
L.  R.  A.   fN.  S.)   977.  N.  H.  316,  48  Atl.  281;   Davidson  v. 

aoMaywood  v.  Lognn,  78  Mich.  13.".    Fischer,  11  Colo.  5S3.  19  Pac.  652,  7 

43  N.  W.  1052,  18  Am.  St.  Rep.  431.    Am.  St.  Rep.  269;  Willcox  v.  Mines, 

81  Sunasack  v.  Morey,  196  111.  569,    100  Tenn.   538,  46   S.  W.  297,  41  L. 
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the  lessee  makes  an  express  inquiry  of  liim  as  to  the  condition  of 
the  premises  in  this  particular  respect.^^ 

The  theory  on  which  lia^ulity  is  to  be  imposed  upon  the  lessor 
for  injuries  to  the  lessee  from  concealed  defects  of  which  the  les- 
sor knows  at  the  time  of  the  lease  has  been  stated  as  follows : 
''When  there  are  concealed  defects,  attended  with  danger  to  an 
occupant,  and  which  a  careful  examination  would  not  discover, 
known  to  the  lessor,  the  latter  is  bound  to  reveal  them,  in  order 
that  the  lessee  may  guard  against  them.  While  the  failure  to  re- 
veal such  defects  may  not  be  actual  fraud  or  misrepresentation, 
it  is  such  negligence  as  may  lay  the  foundation  of  an  action 
against  the  lessor  if  injury  occurs."  It  is  further  said  in  the 
same  case  that  "the  principle,  that  one  who  delivers  an  article 
which  he  knows  to  be  dangerous  to  another  ignorant  of  its  qual- 
ities, without  notice  of  its  nature  or  qualities,  is  liable  for  any 
injury  reasonably  likely  to  result,  and  which  does  result,  has  been 
applied  to  the  letting  of  tenements.  "^5 


R.  A.  278,  66  Am.  St.  Rep.  770.  See 
Anderson  v.  Hayes,  101  Wis.  538, 
77  N.  W.  891,  70  Am.  St.  Rep.  930. 

In  Doyle  v.  Union  Pac.  R.  Co.,  147 
U.  S.  413,  37  Law  Ed.  223,  it  was 
Tield  that  where  one  demised  a 
house  on  a  mountain  side,  he  was 
not  negligent  in  failing  to  warn  the 
lessee  of  the  danger  from  snow 
•slides,  although  he  knew  of  the  dan- 
ger and  the  lessee,  never  having 
lived  in  such  a  region,  did  not  know 
thereof,  since  the  danger  was  not 
secret  and  was  readily  discoverable 
by  the  lessee.  The  court  says:  "The 
plaintiff's  evidence  failed  wholly 
to  show  that  there  was  any  special 
and  secret  danger  from  snowslides, 
which  was  known  only  to  the  [les- 
sor], and  which  could  not  have  been 
ascertained  by  the  plaintiff.  It  was, 
indeed,  alleged  that  'the  house  was 
in  a  place  of  danger  from  snow- 
slides';  but  this  was  plainly  the 
danger  that  impended  over  any 
house  placed,  as  this  one  necessarily 
was,  on  a  mountain  side  in  a  cona» 


try  subject  to  heavy  falls  of  snow. 
The  danger  referred  to  was  that  in- 
cident to  the  region  and  the  climate, 
and,  in  the  eye  of  the  law,  as  well 
known  to  the  plaintiff  as  to  the 
defendant." 

84  In  Sunasack  v.  Morey,  196  111. 
569,  63  N.  E.  1039,  it  does  not  clearly 
appear  whether  the  lessor's  liability 
is  based  upon  his  obligation  to  re- 
veal concealed  defects  connected 
with  the  drainage,  or  upon  his  de- 
nial of  the  presence  of  such  defects, 
thus  causing  the  lessee  to  refrain 
from  making  an  examination.  If 
the  defects  were  such  as  would  not 
have  appeared  on  a  reasonably  care- 
ful inspection  by  the  lessee,  and  the 
lessor  knew  of  them,  the  fact  that  he 
actually  denied  their  presence  would 
seem  to  be  immaterial.  See.  also, 
Meyers  v.  Russell,  124  Mo.  App.  317, 
101  S.  W.   606. 

36  Cowen  V.  Sunderland,  145  Mass. 
363,  14  N.  E.  117,  1  Am.  St,  Rep.  469, 
■per  Devens,  J, 
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That  one  wlio  inducos  iiiiuther  to  occupy  land  belonging  to  him 
owes  to  the  latter  a  duty  to  inform  him  of  facts  which  render 
such  occupancy  dangerous,  and  that,  in  failing  to  do  so,  he  is 
guilty  of  negligence,  would  seem  to  admit  of  little  question.  This 
duty  may  well  be  assimilated,  as  in  the  language  above  quoted, 
to  that  of  one  who  sells  a  dangerous  article  to  one  ignorant  of  its 
character,  he  being  bound  to  ■v^arn  the  purchaser  of  the  danger 
if  he  knows  thereof  ;36  and  it  evidently  also  bears  a  close  resem- 
blance to  the  obligation  imposed  upon  the  proprietor  of  land,  as 
regards  persons  invited  by  him  thereon,  for  purposes  of  mutual 
advantage,  to  take  reasonable  precautions  to  make  the  premises 
safe,  or  to  warn  such  persons  of  dangerous  conditious.^'^  It  would 
be  singular  if,  while  one  inviting  another,  for  purposes  mutually 
beneficial,  to  come  upon  land  for  a  brief  period,  owes  a  duty  to 
protect  him  from  dangers  of  which  the  former  knows  or  should 
know,  or  to  notify  him  of  such  dangers,  he  were  to  owe  no  such 
duty  to  one  whom  he  invites  to  come  upon  the  land  for  a  pro- 
tracted period,  whether  as  lessee,  lodger,  servant  or  in  any  otlier 
capacity.  No  doubt  the  measure  of  the  obligation  varies  as  the 
purpose  of  the  entrance  or  stay  upon  the  land  varies.  A  lessee  of 
land  may  be  expected  to  make  a  much  closer  investigation  as  to 
the  safety  of  the  premises  than  one  going  thereon  as  a  mere  cus- 
tomer or  even  a  lodger,  but  that  the  same  principle  should  govern 
seems  hardly  open  to  question.^s 

86  See  the  admirable  presentation  danger  of  which  occurrence  was 
of  the  doctrine  referred  to  in  Huset  known  to  defendant  and  not  to 
V.  J.  I.  Case  Thre:^hing  Mach.  Co.,  plaintiff.  The  court  referred  to  the 
57  C.  C.  A.  237,  120  Fed.  865,  61  L.  general  rule  that  the  lessor  owes  no 
R.  A.  303,  per  Sanborn,   J.  dnty  to  the  le?see  as  to  the  condi- 

87  See  Pollock,  Torts  (6th  Ed.)  tion  of  the  premises,  and  made  no 
490;  2  Shearman  &  Redficld,  Neg.  reference  to  the  doctrine  of  the  ies- 
§  704;  Burdick,  Torts,  456.  Such  sor's  liability  for  injuries  from  hid- 
is  the  theory  of  the  lessor's  liability  den  defects  of  which  he  knows, 
asserted  in  Minor  v.  Sharon,  112  The  second  count,  however,  which 
Mass.  477,  17  Am.  Rep.  122.  alleged  that  the  plaintiff  was  upon 

33  In  Land  v.  Fitzgerald,  68  N.  J.  the   premi:5es    by    the   invitation    of 

Law,  28,  52  Atl.  229,  the  court  up-  the  defendant,  not  that  the  plaintiff 

held  a  demurrer  to  a  count  alleging  was  his  tenant,  was  adjudged  good, 

that  plaintiff  entered   on   the   prem-  the  court  saying  that  it  "presents  a 

ises  of  defendant  under  a  lease  and  different  question."     It  is  submitted 

was  injured   by  the  fall  of  a  negli-  that  both   counts   pre<^ent   the   same 

gently     constructed     chimney,     the  question,  and  that  the  second  count 
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The  view  that  the  liability  of  the  lessor  for  injuries  from  con- 
cealed defects  is  to  be  based  on  the  theory  of  negligence  is  adopted, 
more  or  less  clearly,  in  other  cases  besides  that  from  which  the 
above  quotation  is  taken.^'^  On  the  other  hand,  it  is,  in  some  cases, 
regarded  as  arising  from  the  fraud  of  the  lessor  in  failing  to  notify 
the  lessee  of  the  dangerous  or  defective  condition.-**^  In  one  recent 
case  it  is  explicitly  stated  that  "a  lessor  who,  with  knowledge, 
conceals  sources  of  peril  M'hich  are  not  discoverable  by  the  lessee, 
is  not  guilty  of  negligence  but  of  fraud, "^^  and  it  is  further  said 
in  the  same  case  that  "in  cases  of  this  character  there  is  no  place 

would     be     supported     by     evidence  lord's   liability  on  negligence. 

that  the  plaintiff  went  on  the  prem-  In    Steefel    v.   Rothschild,    179    N. 

Ises  under  a  lease.  Y.  273,  72  N.  E.  112,  supra,  it  was  de- 

39  See  Gallagher  v.  Button,  73  cided  that  though  the  lessor  did  not 
Conn.  172,  46  Atl.  819;  Minor  v.  know  of  the  dangerous  condition  at 
Sharon,  112  Mass.  477,  17  Am.  Rep.  the  time  of  the  lease,  he  was  liable 
122;  Edwards  v.  New  York  &  H.  R.  if  he  learned  of  it  before  the  com- 
Co.,  98  N.  Y.  245,  50  Am.  Rep.  659;  mencement  of  the  term,  for  the  rea- 
Sunasack  v.  Morey,  196  111.  569,  63  son,  it  seems,  that  such  condition 
N.  E.  1039;  Coke  v.  Gutkese,  80  Ky.  was  of  a  character  to  constitute  a 
598,  44  Am.  Rep.  499;  Doyle  v.  Union  public  nuisance,  it  being  said  that 
Pac.  R.  Co.,  147  U.  S.  413,  33  Law.  "it  was,  therefore,  the  direct  conse- 
Ed.  223;  Thum  v.  Rhodes,  12  Colo,  quence  of  the  defendant's  continu- 
App.  245,  55  Pac.  264;  Howell  v.  ous  violation  of  law  in  the  mainten- 
Schneider,  24  App.  D.  C.  532.  The  ance  of  an  illegal  structure  from 
opinion  in  Willcox  v.  Hines,  100  July  to  the  commencement  of  the 
Tenn.  538, 46  S.  W.  297, 14  L.  R.  A.  278,  demised  term  that  allured  the  plain- 
66  Am.  St.  Rep.  770,  seems  generally  tiffs  into  entering  upon  the  prem- 
to  proceed  on  the  theory  that  the  ises."  The  opinion  seems  to  say 
landlord  is  liable  as  for  negligence,  that  while  ordinarily  the  lessor  is 
but  in  one  place  it  states  that  he  is  liable  for  injuries  caused  by  con- 
liable  because  his  conduct  amounts  cealed  defects  or  dangers  only  when 
to  fraud.  he  is  guilty  of  fraud  In  concealing 

40  Holzhauer  v.  Sheeny,  31  Ky.  them,  he  is  liable,  even  in  the  ab- 
Law  Rep.  1238,  104  S.  W.  1034;  Gate  sence  of  fraud,  if  such  defects  or 
v.  Blodgett,  70  N.  H.  316,  48  Atl.  dangers  constitute  a  public  nuisance. 
281;  Steefel  v.  Rothschild,  179  N.  Y.  4i  Shinkle,  Wilson  &  Kreis  Co.  v. 
273.  72  N.  E.  112.  The  latter  case  Birney,  68  Ohio  St.  328,  67  N.  E. 
cites  Cutter  v.  Hamlen,  147  Mass.  715.  So  in  Lovitt  v.  Creekmore,  26 
471.  18  N.  E.  397,  in  which  the  opin-  Ky.  Law  Rep.  234,  80  S.  W.  1184,  it 
ion  assumes,  for  the  purpose  of  was  held  that,  in  the  absence  of 
argument,  as  contended  by  counsel,  allegations  of  fraud  the  lessee's 
that  the  action  by  the  lessee  was  an  servant  could  net  recover  by  reason 
action  for  deceit.  The  Massachus-  of  concealed  defects  in  a  boiler, 
setts  cases  ordinarily  base  the  land- 


.cit3G  PHYSICAL  CONDITIONS.  §  SG 

for  tlie  doctrines  or  phrases  of  the  hiw  of  negligence."  Tliis  lat- 
ter btatemont  is,  it  is  respectfully  submitted,  incorrect.  Th;it  the 
lessor  thus  failing  to  inform  the  intending  lessee  of  latent  de- 
fects of  an  injurious  character  is  guilly  of  fraud  appears  to  coin- 
cide with  the  view  ordinarily  adopted  in  this  country  as  to  the 
duty  of  a  vendor  to  disclose  such  defects,^-  a  view  which  ap- 
pears, to  some  extent,  to  ignore  the  difliculty  of  proving  either 
the  vendor's  frauduk'iit  intent  in  such  case'''  or  the  purchaser's 
reliance  upon  his  silence  as  upon  a  false  representation.  That  the 
lessor's  failure  to  mention  the  dangerous  defect  constitutes  fraud 
does  not,  however,  prevent  it  from  also  cou.stituting  negligence.-*^" 
"What  is  fraud  as  regards  the  lessee,  -when  considered  as  a  per- 
son with  whom  the  lessor  is  entering  into  contractual  relations, 
is  negligence  as  regards  the  lessee,  when  considered  as  a  person 
whom  the  lessor  is  inducing  to  dwell  upon  or  otherwise  utilize 
the  dangerous  premises. 

Although  the  defect  is  not  apparent  to  the  lessee,  and  the  les- 
sor, knowing  thereof,  fails  to  inform  him,  nevertheless  the  lessee 
may  be  guilty  of  contributory  negligence  which  will  prevent  re- 
covery,^* as  when,  though  learning,  after  the  demise,  of  the  un- 
healthy condition  of  the  premises,  he  remains  thereon,  and  con- 
sequently contracts  disease.*'^     But  the  fact  that  the  lessee  was 

42  See   Mechem,    Sales,    5    869;    20  tion,  and  that  liability  in  negligence 

Cyclopedia  Law  &  Proc.  63.  is    ordinarily,    if    not    always,    inde- 

"That    the    lessor's    intention    is  pendent  of  intention,  is  ur.q'iestion- 

Immaterial    upon    the    question    of  able.     See     Holmes,    The     Common 

negligence,    see    Bowe    v.    Hunking,  Law,    Sect.    .3;    Pollock,    Torts    (6th 

135    Mass.    380,    46    Am.    Rep.    471;  Ed.)     421;  -Burdick,    Torts,    421;     1 

Cowen  V.  Sunderland,  145  Mass.  363,  Beven,    Neg.    17. 

14   N.   E.    117,   1   Am.   St.   Rep.   469.  *^->  See  Burdick,  Torts.  374. 

In  Willcox  V.  Hlnps,  100  Tenn.  538,  **  In   Minor  v.   Sharon,  112   Mass. 

46   S.   W.   297,  41   L.   R.  A.    278,   66  477,   17   Am.   Rep.    122.   it   was  held 

Am.   St.   Rep.    770,   the   court   says,  to  be  a  question  for  the  jury  whether 

in   regard   to   the  statement  to  this  the  lessee,  who  took  smallpox  from 

effect  in  the  first  of  the  above  cited  the  infected  condition  of  the  prem- 

cases,  that  "this  is  evidently  opposed  ises,  was  negligent  in  failing  to  bo 

to    the    great    weight    of    authority  vaccinated. 

which  discriminates  between  the  in-  *^'  See    Martin     v.     Richards,     155 

tentional   and    unintentional   neglect  Mass.  381,   29  N.  E.   591;    Arnold  v. 

to  perform  a  duty,  the  former  being  Clark,  45  N.  Y.  Super.  Ct.   (13  Jones 

a  fraud  or  tort  and  the  latter  not."  &  S.)   252;    Davis  v.  Smith,  26  R.  L 

No  authority  is  cited  for  this  asser-  129,  58  Atl.  630,  66  L.  R.  A.  478. 
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informed  of  the  danger  by  a  third  person  was  held  not  to  relievo 
the  lessor  from  liability,  if  the  latter  assured  the  lessee  of  the  non- 
existence of  the  danger,  knowing  this  statement  to  be  false.^*5 

The  liability  of  the  landlord  by  reason  of  the  rule  here  referred 
to  may,  it  has  been  decided,  be  excluded  by  express  provisions  in 
the  instrument  of  lease  that  he  shall  not  be  liable  for  injury  to 
the  tenant  caused  by  defects  in  the  premises.'*'^ 

It  has  been  asserted  in  a  series  of  cases  in  one  jurisdiction,  quite 
frequently  referred  to  in  this  connection,^^  that  the  lessor  is 
liable,  not  only  if  he  has  actual  knowledge  of  the  dangerous  con- 
ditions but  also  "if  by  the  exercise  of  reasonable  care  and  dili- 
gence he  could  have  such  knowledge."  These  cases  have  been 
criticised  as  imposing  upon  the  lessor  a  duty  of  active  diligence 
in  discovering  dangers  and  defects  which  properly  rests  upon  the 
lessee,^^  but  though  the  language  above  quoted  is  susceptible  of 
this  construction,  it  would  appear,  from  a  perusal  of  the  opinioEi 
in  the  latest  of  these  cases,  that  the  court  means,  not  that  the  les- 
sor, though  having  no  reason  to  suspect  the  existence  of  concealed 
defects  or  dangers,  must  nevertheless  make  an  examination  in 
the  effort  to  discover  them,  but  merely  that  if  he  has  reason  to 
suspect  their  existence  he  must  exercise  reasonable  diligence  to 
satisfy  himself  that  they  are  nonexistent  before  leasing  without 
mention  of  the  matter  to  the  lessee.  That  is,  as  is  stated  in  the 
eases  referred  to,  the  lessor  is  liable  not  only  if  he  knows,  but  also 
if  he  "ought  to  know,"  of  these  conditions.  To  impose  any  fur- 
ther obligation  upon  him  would  render  him  to  a  great  extent  an 
insurer  against  concealed  defects  and  dangers,  and  such  a  view 
the  court  expressly  repudiates.  That  the  lessor  owes  no  such 
duty  to  the  lessee  to  discover  defects  which  are  not  apparent  to 

46  Snyder  v.  Gorden,  46  Hun,  538,  A.  824,  54  Am.  St.  Rep.  823;  Sten- 
12  N.  Y.  St.  Rep.  556.  But  see  berg  v.  Willcox,  96  Tenn.  163,  33  S. 
Daley  v.  Quick,  99  Cal.  179,  33  Pac.    W.  917,  34  L.  R.  A.  615. 

859.  *o  See   Franklin  v.   Tracy,  25  Ky. 

47  Bullock-McCall-McDonnell  Elec.  Law  Rep.  1409,  77  S.  W.  113,  63  L. 
Co.  V.  Coleman,  136  Ala.  610,  33  So.  R.  A.  649;  Shinkle,  Wilson  &  Kreis 
884.  Co.   V.   Birney,   68   Ohio   St.    328,   67 

48  Willcox  V.  Hines,  100  Tenn.  538,  N.  E.  715;  Whitmore  v.  Orono  Pulp 
46  S.  W.  297,  41  L.  R.  A.  278,  66  &  Paper  Co.,  391  Me  297,  39  Atl.  1032, 
Am.  St.  Rep.  770;  Hines  v.  Willcox,  40  L.  R.  A.  377,  64  Am.  St.  Rep. 
96  Tenn.  148,  33  S.  W.  914,  34  L.  R.  229. 
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ordiuary  observatinii,  in  ordor  tliat  lie  may  warn  the  lessee,  has 
been  expressly  decided  in  other  jurisdictions.^" 

The  view  that  the  lessor's  liability  as  for  negligence  exists  when 
he  has  reason  to  su.spect  the  existence  of  tlie  dangerous  conditions 
as  well  as  when  he  actually  knows  of  them  is  asserted  or  indicated 
in  other  cascs,"^^  and  accords  with  the  rule,  ordinarily  applied,  in 
determining  questions  of  negligence,  when  this  is  dependent  on 
knowledge  of  physical  conditions,  that  one  has  knowledge  of 
tliat  which  he  ought  to  know.^s  It  may  be  doubted,  indeed, 
whether  the  statements  occasionally  made  that  the  lessor  is  not 
liable  unless  he  has  actual  knowledge  of  the  dangerous  condi- 
tions^'^ are  to  be  regarded  as  excluding  his  liability  when  he  has 
reason  to  suspect  their  existence,  though  without  actual  knowl- 
edge thereof.  Were  the  lessor  to  be  regarded  as  liable  only  on 
proof  of  his  actual  knowledge  of  the  defects  or  dangers,  he  might, 
by  purposely  refraining  from  inquiry  into  the  presence  of  danger- 
ous conditions,  though  having  reason  to  believe  that  such  exist, 
entirely  escape  liability.     An  owner  of  property,  for  instance. 


BO  Howell  V.  Schneider,  24  App. 
D.  C.  532;  Bennett  v.  Sullivan,  100 
Me.  118,  60  Atl.  886;  and  cases  cited 
in  next  preceding  note. 

Even  accepting  the  rule  as  stated 
in  the  Tennessee  cases,  there  is 
ohviuusly  no  liability  if  the  defects 
could  not  have  been  discovered  in 
the  exercise  of  reasonable  care. 
Whiteley  v.  McLaughlin,  183  Mo.  160, 
81  S.  W.  1004,  66  L.  R.  A.  484. 

51  See  Thum  v.  Rhodes,  12  Colo. 
App.  245,  55  Pac.  264;  Franz  v.  Mul- 
ligan, 18  Misc.  411,  42  N.  Y.  Supp. 
509;   Kennedy  v.  Fay,  31  Misc.  776, 

65  N.  Y.  Supp.  202;  Howell  v. 
Schneider,  24  App.  D.  C.  532;  Rhoades 
V.  Seidel,  139  Mich.  608.  102  N.  W. 
1025;  Borman  v.  Sandgren,  37  111. 
App.  160;  Metzger  v.  Schultz,  16  Ind. 
App.  454,  43  N.  E.  886,  45  N.  E.  619. 
59  Am.  St.  Rep.  323;  Albert  v.  State, 

66  Md.  325.  7  Atl.  697,  59  Am.  Rep. 
159. 

02  See    Pollock,    Torts    (6th    Ed.) 


421;  1  Thompson,  Neg.  §  8.  E.  g. 
an  owner  of  an  animal  causing  in- 
jury is  liable  if  he  had  reason  to 
know  its  vicious  propensity  (Sher- 
man &  Red  field,  Neg.  §  629) ;  and  a 
municipality  is  liable  for  a  defect 
in  a  highway  if  in  the  exercise  of 
due  diligence  it  would  have  known 
of  the  defect  (Id.  §  368);  and  so  in 
regard  to  the  liability  of  a  railroad 
for  defects  in  cattle  fences  (Id.  § 
425) ;  and  an  owner  of  land  is 
bound,  as  regards  persons  coming 
thereon  by  invitation,  to  exercise 
reasonable  care  to  discover  defects 
(Clerk  &  Lindsell,  Torts  [3d  Ed.] 
454,  note).  And  see  the  cases  In 
which  the  landlord  is  charged  with 
notice  of  defects  in  passageways. 
Post,  note  363. 

53  Smith  v.  Donnelly,  45  Misc.  447, 
92  N.  Y.  Supp.  43;  Davis  v.  Smith, 
26  R.  I.  129,  58  Atl.  630.  66  L.  R.  A. 
478.  And  see  cases  cited  ante,  note 
28. 
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knowing  that  there  have  been  numerous  deaths  in  the  house  front 
a  disease  of  a  character  likely  to  arise  from  defective  drainage, 
is  not  justified,  it  M^ould  seem,  in  leasing  to  another  without  first 
making  an  effort  to  discover  whether  tlie  drainage  is  actually 
defective,  or  mentioning  to  the  lessee  the  existence  of  such  sus- 
picious circumstances,  and  if  he  does  so  he  may  well  be  held  liable 
for  injury  to  the  lessee  caused  by  such  a  dangerous  condition. 
And  so  if  the  lessor  has  knowledge  of  a  circumstance  which  may 
indicate  structural  weakness  in  the  building  on  the  demised 
premises,  and  fails  to  make  any  investigation,  he  should  not  be 
allowed  to  avoid  liability  to  the  lessee  for  injuries  caused  by  the 
collapse  of  tlie  building  on  the  ground  that  he  did  not  have  actual 
knowledge  of  its  weakness.^^  This  seems  in  effect  an  application 
of  the  principle,  which  runs  tlirough  the  whole  question  of  legal 
notice,  that  one  knows  what  he  ought  to  know.  One  who  knew 
of  defects  in  drains  on  his  property  three  years  ago  is  said  to 
know  of  them  now,  because  a  reasonable  man  ought  to  know  that 
those  defects  do  not  cure  themselves.  Whether  a  certain  person 
has  knowledge  of  a  certain  fact  is  ordinarily  a  matter  of  infer- 
ence, and  the  inference  of  knowledge  of  present  defects  from 
knowledge  of  the  past  existence  of  such  defects  differs  merely 
in  degree  from  the  inference  of  knowledge  of  such  defects  from 
the  knowledge  of  other  facts  calculated  to  raise  a  probability  of 
their  existence. 

Even  actual  knowledge  on  the  part  of  the  lessor  of  the  condi- 
tion which  evrntiially  causes  the  injury  is  not,  it  is  said,  sufficient 
to  impose  liability  on  him,  unless  he  also  knows,  or  "common 
experience"  shows,  that  it  is  a  source  of  danger.^s    And  on  the 

54  The    lessor's    knowledge    of    a  L.   R.   A.    478,   as   to   knowledge   of 

dangerous  condition  existing  at  the  death    from    diptheria    as    showing 

time  of  the  lease  may  be  inferred,  knowledge  that  the   house   was   in- 

it  has  been  decided,  from  his  knowl-  fected. 

edge  of  such  condition  at  a  prior  55  Cutter  v.  Hamlen,  147  Mass. 
time  and  the  character  of  the  condi-  471,  18  N.  E.  397,  1  L.  R.  A.  429; 
tion  as  likely  to  continue  until  the  Martin  v.  Richards,  155  Mass.  381, 
active  application  of  measures  for  29  N.  E.  591.  In  Bowe  v.  Hunking, 
its  removal.  Martin  v.  Richards,  135  Mass.  380,  46  Am.  Rep.  471,  a 
155  Mass.  381,  29  N.  E.  591;  Cowen  step  in  a  stairway  had  been  "sawed 
V.  Sunderland,  145  Mass.  363,  14  N.  out"  by  a  former  tenant,  as  the  les- 
E.  117.  And  see  dictum  in  Davis  v.  sor  knew,  but  he  tested  it  by  stand- 
Smith,  26  R.  I.  12s,  58  Atl.  630,  66  ing  upon  it,  and  he  testified  that  he 
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same  principle  it  lias  been  held,  a  lessor  is  not  lial)le  because  the 
lessee's  child  coiitraet.s  a  disease  owing  to  the  luet  that  the  house 
was  infected  with  disease,  when  the  lessor  had,  beiure  offering 
to  lease  to  him,  employed  skilled  experts  to  disinfect  the  house."" 

It  has  been  decided  in  one  state  that  if  the  lessor,  after  the 
time  of  the  demise,  learns  of  dangerous  conditions  which,  though 
they  existed  at  tlie  time  of  the  demise,  were  then  not  visible  and 
were  unl^nown  to  l)oth  the  lessor  and  lessee,  he  owes  a  duty  to  the 
lessee  to  inform  him  of  the  danger,  and  is  liable  for  injuries  re- 
sulting to  the  lessee  from  such  conditions,  which  could  have  been 
avoided  by  the  lessee  had  he  received  such  information.'^^  But 
in  two  states  a  contrarj'^  view  has  been  taken.-''**'''* 

e.  Lease  of  furnished  house  or  apartment.  To  the  general 
rule  that  a  tenant  cannot  refuse  to  pay  rent  on  the  ground  that 
the  premises  are  not  in  suitable  condition  for  the  purposes  for 
wh.ich  he  took  the  lease,  the  English  courts  have  established  an 
exception  in  the  case  of  a  furnished  house  or  apartment,  provided, 
it  seems,  the  lease  is  for  a  short  term*''^  ^nd  for  immediate  occu- 

thought  that  it  would  bear  any  per-  Bertie  v.   Flagg,   161   Mass.   504,   37 

son's     weight.     He     was     held     not  N.  E.  572;   Shute  v.  Bills,  191  Mass. 

liable    for    injuries    caused    to    the  433,   78   N.   E.   96,   14   Am.    St.  Rep. 

lessee's  wife   by   the   "giving  way"  631. 

of  the  step.     "Common  experience"       «2  in  Hart  v.  Windsor,  12  Mees.  ^• 

would    show,   one  would  think,   that  W.    C8,    Baron    Parke    distinguishes 

a  step  "sawed  out"  was  a  source  of  Smith  v.  Marrable,  11  Mees.  &  W.  5, 

danger,   even   though  it  would   bear  on  the  ground  that  it  was  a  demise 

a  particular   individual   for  a  short  of  a  ready    furnished   house   "for   a 

time.  temporary   residence   at   a   watering 

B«  Finney  v.   Steele,  148   Ala.   197,  place,"     and     the     other     cases     in 

41  So.  976.  6  L.  R.  A.  (N.  S.)  977.  which  this  asserted  exception  to  th« 

5T  May  wood    v.    Logan,    78    Mich,  general  rule  has  been  applied  (Wil- 

135,  43  N.  W.  1052,  18  Am.  St.  Rep.  son    v.    Finch-Hatton,    2    Exch.    Div. 

431,    where    the    landlord    was    hold  336;    Campbell    v.    Wenlock.    4    Post 

liable   for  injury  to  the  tenant  and  &  F.  716:  Ingalls  v.  Hnbbs,  156  Mass. 

his     family     from     drinking     water  348,  31  N.  E.  286,  16  L.  R.  A.  51,  32 

from    a    well    on    the    premises    in  Am.  St.  Rep.  460;    Bird  v.  Grevllle, 

which  the  landlord,  after  the  demise,  Cab.  &  E.  317)  involved  demises  "for 

discovered    a    dead    dog,    which    he  the  season."     In  Franklin  v.  Brown, 

failed  to  remove,  and  of  the  discov-  118  N.  Y.  110.  23  N.  E.  126,  6  L.  R. 

ery  of  -which  he  did  not  inform  the  A.    770,    16    Am.    St.    Rep.    744,    the 

tenant.  court  decided   that,  even  were  they 

BR-81  Holzhaner  v.   Sheeny.   31   Ky.  preparpd    to    adopt    tte    doctrine    of 

Law    Rei>.    123a,    104    S.    W.    1034;  the     English     cases,    that     doctrine 
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pancy.^3  Accordingly,  it  has  been  held  that  where  a  furnished 
house  or  apartment  was  not,  at  the  time  of  the  demise,^^  reason- 
ably fit  for  occupancy  owing  to  the  presence  of  insects,**^  or  de- 
fects in  the  drains, '^'^  or  danger  of  contagious  illness,*^'  the  lessee 
could  quit  the  premises  and  refuse  to  pay  rent. 

The  grounds  for  making  such  a  distinction  between  a  furnished 
and  an  unfurnished  house  have  been  thus  stated  in  an  American 
case  which  adopted  the  English  rule.<5^  "In  the  absence  of  fraud 
or  a  covenant,  the  purchaser  of  real  estate,  or  the  hirer  of  it,  for  a 
term  however  short,  takes  it  as  it  is,  and  determines  for  himself 
whether  it  will  serve  the  purpose  for  which  he  wants  it.  He  may, 
and  often  does,  contemplate  making  extensive  repairs  upon  it  to 
adapt  it  to  his  wants ;  but  there  are  good  reasons  why  a  different 
rule  should  apply  to  one  who  hires  a  furnished  room  or  a  furnished 
house  for  a  few  days  or  a  few  weeks  or  months.  Its  fitness  for 
immediate  use  of  a  particular  kind,  as  indicated  by  its  appoint- 
ments, is  a  far  more  important  element  entering  into  the  contract 
than  when  there  is  a  mere  lease  of  real  estate.  One  who  iets  for  a 
short  terra  a  house  provided  with  all  furnishings  and  appoint- 
ments for  immediate  residence  may  be  supposed  to  contract  in 
reference  to  a  well  understood  purpse  of  the  hirer  to  use  it  as  a 
habitation.  An  important  part  of  what  the  hirer  p.ays  for  is  the 
opportunity  to  enjoy  it  without  delay,  and  without  the  expense 
of  preparing  it  for  use.  It  is  very  difficult,  and  often  imposslih-. 
for  one  to  determine  on  inspection  whether  the  house  and  its  ap- 
pointments are  fit  for  the  use  for  which  they  are  immodiately 
wanted,  and  the  doctrine  caveat  emptor,  which  is  ordinarily  ap- 
plicable to  a  lessee  of  real  estate,  would  often  work  iujustiee  if 

■would    not   apply    to   a   lease   for   a  es  Smith  v.   Marrable,  11  Mees.   & 

year.  W.  5;  Campbell   v.  Wenlock,  4  Fost. 

B3See  Bunn  v.  Harrison,  3  Times  &  p.  716;  Ingalls  v.  Hobbs,  156  M  :sR. 

Law  R.   146;    Ingalls   v.  Hobbs,   156  348,  31  N.  E.  2S6.  16  L.  R.  A.  51.  32 

Mass.  348,  31  N.  E.  286,  16  L.  R.  A.  Am.  St.  Rep.  460. 

51,   32  Am.   St.  Rep.   460;    Smith   v.  ee  Wilson  v.  Fincb-Hatton,  2  Exch. 

Marrable,  11  Mees.  &  W.  5.  Div.  336;  Harrison  v.  Malet,  3  Times 

64  The  rule  applies  only  to  defects  Law  R.  58. 

existing-  at  the  time  of  the  demise  gt  Bird  v.  Greville,  Cab.  &  E.  317. 

or  at  the  commencement  of  the  ten-  fis  ingalls  v.  Hobbs,  156  Mass.  348, 

ancy.     Maclean  v.  Currie,  Cab.  &  E.  31  N.  E.  286,  16  L.  R.  A.  51,  32  Am. 

361;    Sarson  v.  Roberts   [1895]   2  Q.  St.  Rep.  460,  per  Knowlton,  J. 
B.  395. 
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applied  to  cases  of  this  kind.  It  would  be  unreasonable  to  bold, 
under  sueh  circumstances,  tbat  the  landlord  does  not  impliedly 
agree  that  what  he  is  lettinj^  is  a  house  suitable  for  occupation  in 
its  condition  at  the  time."  The  reasons  for  the  distinction  as  thus 
stated  are,  it  seems,  of  a  twofold  nature;  in  the  first  place,  that  the 
lease  is  of  a  furnished  house  shows  that  it  could  not  have  been 
intended  to  take  a  lease  which  would  involve  the  necessity  of  al- 
terations or  repairs  of  the  house  or  of  the  furniture;  in  the  sec- 
ond place,  the  difficulty  or  impossibility  of  any  determination  by 
the  lessee  of  the  fitness  of  the  house  or  furniture. 

It  is  to  be  observed,  however,  that  the  making  of  this  exception 
to  the  rule  of  caveat  emptor  involves  a  departure  from  the  prin- 
ciple established  in  the  analogous  case  of  personal  chattels,  sine-, 
on  the  sale  of  an  ascertained  and  existing  article,  the  purchaser 
cannot  complain  that  it  is  unsatisfactory,  although  the  seller 
knows  that  it  is  required  by  the  purchaser  for  a  particular  use, 
and  though  an  examination  by  the  latter  is  inconvenient.^*  It  is 
rarely,  if  ever,  impossible  for  one  to  examine,  either  in  person  or 
l)y  agent,  a  house  of  which  he  proposes  to  take  a  lease,  and  if  in 
any  case  it  is  impossible,  he  should  either  not  take  the  lease,  or 
should  protect  himself  by  proper  stipulations.  The  reasons  stated 
for  implying  such  an  undertaking  on  the  lease  of  a  furnished 
house  would  frequently  apply  quite  as  well  to  the  ease  of  an  un- 
furnished one,  and  it  has  even  been  questioned  in  an  English  case 
whether  such  an  implication  is  not  to  be  made  when  an  unfurnish- 
ed house  is  leased  for  immediate  occupancy.'^''  Certainly  the  fact 
that  personal  property  of  a  particular  character  is  included  in  a 
lease  of  land  seems  an  inadequate  reason  for  the  establishment  of 
a  distinct  rule  as  to  the  obligations  of  the  lessor  in  reference  to 
the  land,  or  to  a  building  thereon  legally  constituting  a  part  there- 
of. If  this  peculiar  doctrine  were  to  be  applied  to  every  case  of 
a  short  term  lease  in  which  immediate  occupation  is  intended,  the 
well  established  rule  of  the  common  law,  that  the  lessee  must 
make  his  objections  to  the  condition  of  the  premises  before  taking 
the  lease,  would  be  to  a  great  extent  nullified,  and  in  every  case 
of  a  short  term  lease  a  dissatisfied  lessee  would  assert  that  he  took 

eoMechem,    Sales,    §§    1312,   1314;        to  Bunn  v.  Harrison,  3  Times  Law 
B'-njarain.  Salps  (7th  Am.  Ed.)   (^^9;    R.    146. 
15  Am    «:  Eng.  Enc.  Law   (2d  Ed.) 
?220,    1234. 
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the  premises  for  immediate  occupation.  An  examination  of  the 
English  decisions,  in  which  the  doctrine  referred  to  was  first  as- 
serted, is  calculated  to  suggest  the  idea  that  it  was  the  result  of 
an  attempt  to  distinguish  cases  in  their  nature  similar,  rather  than 
of  a  logical  consideration  of  the  principles  involved."^! 

The  English  rule  in  this  regard  has  been  explicitly  adopted  in 
but  one  state  in  this  country,'^^  -vvhile  in  others  it  has  been  repudi- 
ated, or  at  least  unfavorably  commented  on.^^  j^  perhaps  two 
cases  a  distinction  has  been  suggested,  based  upon  whether  the 
defects  are  in  the  house  itself  or  in  the  furniture,  it  being  held  that 
whatever  might  be  the  law  in  the  latter  case,  in  the  former  the 
tenant  could  not  assert  that  the  house  was  uninhabitable. '''^  This 
distinction  is  opposed  to  an  English  case  J^  In  another  case  in  this 
country  it  was  held  that  the  exception  in  case  of  a  furnished  house 

71  The   history  of  the   doctrine  is  for  a  temporary  residence  at  a  wa- 

as  follows:      In  Smith  v.  Marrable,  taring  place."     This  exception  to  the 

11  Mees.  &  W.  5,  which  was  a  lease  rule  in  the  case  of  a  furnished  house 
of  a  furnished  dwelling  for  six  was  approved  and  applied  in  Wilson 
weeks,  Parke  B.,  with  the  concur-  v.  Finch-Hatton,  2  Exch.  Div.  336. 
rence  of  Alderson  and  Gurney,  B.  B.,  72  ingalls  v.  Hobbs,  156  Mass.  348, 
held  that  one  making  a  lease  of  a  31  N.  E.  286,  16  L.  R.  A.  51,  32  Am. 
residence   is   regarded   as    undertak-  St.  Rep.  460. 

ing  that  it  shall  be  in  a  habitable  73  Davis  v.  George,  67  N.  H.  393. 
state,  basing  this  view  on  Edwards  39  Atl.  979;  Murray  v  Albertson,  50 
V.  Etherington,  Ryan  &  M.  268.  anCt  N.  J.  Law,  167,  13  Atl.  394,  7  Am.  St. 
Collins  V.  Barrow,  1  Moody  &  R.  Rep.  787;  Fisher  v.  Lighthall,  15  D. 
112,  while  Chief  Baron  Abinger  con-  C.  (4  Maekey)  82,  54  Am.  Rep.  258; 
curred  on  the  ground  that  "a  man  Franklin  v.  Brown,  118  N.  Y.  110,  23 
who  lets  a  ready  furnished  house  N.  E.  126,  6  L.  R.  A.  770,  16  Am. 
surely  does  so  under  the  implied  St.  Rep.  744;  Rotter  v.  Goerlitz,  16 
condition  or  obligation,  call  it  which  Daly,  484,  12  N.  Y.  Supp.  210.  In 
you  will,  that  the  house  is  in  a  fit  Rub'^nr.  v.  Hill,  213  111.  523,  72  N. 
state  to  be  inhabitated."  In  the  E.  1128,  the  court  refused  to  con- 
subsequent  case  of  Hart  v.  Windsor,  sider   the    doctrine,    there   being   an 

12  Mees.  &  W.  68,  involving  a  lease  express  covenant  to  put  the  house 
of  an  unfurnished  house,  the  opinion  in  condition  which  excluded  any  im.- 
of    the     court    being     rendered    by  plied  covenant. 

Baron  Parke,  the  cases  on  which  he  74  Murray    v.    Albertson,    50   N.    J. 

had  relied  in  his  opinion  in   Smith  Law,  167,  13  Atl.  394,  7  Am.  St.  Rep. 

V.    Marrable    were    expressly    over-  787;    Fisher   v.   Lighthall,    15   D.   C. 

ruled    (ante,    note    1),    and    he    dis-  (4  Maekey)    82,  54  Am.  Rep.  258. 

tinguished    Smith    v.    Marrable    on  75  Wilson  v.  Finch-Hatton,  2  Exch. 

the  ground  that  it  was  "the  case  of  Div.  336. 
a  demise  of  a  ready  furnished  house 
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could  not  ai)ply  wlien  the  defect  or  darif^er  came  from  outside  the 
premises,  as,  for  instance,  a  noxious  oiior  arisin<?  from  the  neij^h- 
boriny;  property."" 

f.  Contract  by  lessor  to  improve  or  put  in  repair.  Not  in- 
fre(|uently  the  lessor  eontraels,  at  the  time  of  making?  the  lease, 
1o  iii.ike  speeiKed  improvements  or  rejjairs  on  tlie  premises.  It  is 
immaterial  as  to  the  operation  of  such  a  contract  whether  it  is 
made  at  the  time  of  the  lease  or  subseciuently,  and  whether  it  is 
made  for  tlie  purposes  of  obviating  conditions  existing  at  the 
time  of  the  lease  or  suhse(iuent.ly  arising,  and  we  will  defer  the 
discussion  of  contracts  of  this  character  until  we  enter  on  the  con- 
sideration of  the  landlord's  obligation  as  to  physical  conditions 
arising  after  the  lease.'''" 

§  87.     Conditions  arising  after  demise. 

a.  Ordinarily  no  obligation.  As  the  landlord  is  under  no 
obligation  to  the  lessee,  as  regards  the  condition  of  the  premises, 
or  its  fitness  for  the  lessee's  purpose,  at  the  time  of  the  demise,  so 
he  is  under  no  obligation  to  the  lessee,  or  to  the  latter 's  assignee, 
to  keep  the  premises  during  the  tenancy  in  a  condition  satisfac- 
tory to  the  latter.'^''  Accordingly,  a  landlord  is  not  bound,  as  a 
general  rule,  in  the  absence  of  special  stipulation,  to  make  repairs 
or  improvements  on  the  premises  in  order  to  render  them  safe  or 
fit  them  for  the  tenant's  use.'^    And  as  a  result  of  this  principle, 

T6  Franklin  v.  Brown,  118  N.  Y.  Ward  v.  Fagin,  101  Mo.  G69,  14  S. 
110.  23  N.  E.  126,  6  L.  R.  A.  770,  IG  W.  722,  10  L.  R.  A.  147,  20  Am.  St. 
Am.  St.  Rep.  744.  Rep.  650;  Leavitt  v.  Fletcher,  92  Mass. 

77  See  post.  §  87  rl  e.  (Ifl  Allen)    119;    Kearines  v.  Cullen, 
77a  That  the  lRn<1lord  has  not  the    183  Mass.  298,  67  N.  E.  243;  Krueger 

right  to  enter  to  make  repairs  In  v.  Ferrant,  29  Minn.  385,  13  N.  W. 
the  absence  of  a  grant  of  permls-  158,  43  Am.  Rep.  233;  Murphy  v. 
sion  so  to  do,  sse  ante,  §  3  b   (2).      Illinois  Trust  &  Sav.  Bank,  57  Neb. 

78  Arden  v.  Pullen,  10  Mees.  &  W.  519,  77  N.  W.  1102;  Witty  v.  Mat- 
321;  Gott  V.  Gandy,  2  El.  &  Bl.  845;  thews,  52  N.  Y.  512;  Towne  v. 
Viterbo  v.  Friedlander,  120  U.  S.  Thompson,  68  N.  H.  317,  44  Atl.  492, 
707,  30  baw.  Ed.  776;  Gre-^or  v.  Cady,  46  L.  R.  A.  748;  Moore  v.  Weber, 
82  Me.  131.  19  Atl.  108,  17  Am.  St.  71  Pa.  429,  10  Am.  Rep.  708;  Wein- 
Rep.  466;  Petz  v.  Voight  Brewery  steine  v.  Harrison,  66  Tex.  546, 
Co.,  116  Mich.  418,  74  N.  W.  651,  72  1  S.  W.  626;  Borggard  v.  Gale, 
Am'.  St.  Rep.  531;  Bid  die  v.  Reed.  33  205  111.  511,  8  N.  E.  1063;  Qninn 
Tnd.  529;   Vai  v.  Weld,  17  Mo.  232;    r.    Crowe,    88    111.    App.    191;    Bona- 
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the  tenant  cannot  assert  any  claim  against  the  landlord  on  account 
of  injury  to  himself  or  his  property  owing  to  defects  in  the  prem- 
ises arising  since  the  demise. '^^  Likewise,  if  the  tenant  makes  re- 
pairs or  improvements  of  his  own  volition,  he  cannot  demand  that 
the  landlord  repay  him  the  cost  thereof.^^^  The  landlord  is  not 
even  liable,  it  has  been  decided,  because  he  learns  of  dangerous 
conditions  on  the  premises  and  fails  to  warn  the  tenant  thereof, 

parte    v.    Thayer,    95    Md.    548,    52  neighboring  landowners.     Stevens  v. 

Atl.    496;     Landt    v.    Schneider,    31  Wadleigh,  5  Ariz.  90,  46  Pac.  70. 
Mont.    15,    77    Pac.    307;    Richmond        That    the    landlord    made    volun- 

V.  Lee,  123  App.  Div.  279,  107  N.  Y.  tary  repairs  after  an   injury  result- 

Supp.  1072;  Lyon  v.  Buerman,  70  N.  ing    from    defects    in    the    premises 

J.  Law,  620,  57  Atl.  1009;  Tucker  v.  does    not    involve    an    admission    of 

Bennett,    15   Okl.   187,    81   Pac.   423;  liability.       Kearines    v.    Cullen,    183 

Mylander  V.  Beimschala,  102  Md.  689,  Mass.    298,    67  N.   E.    243;    Schiff  v. 

62  AU.  1038,  5  L.  R.  A.   (N.  S.)   316.  Pottlitzer,    51    Misc.    611,    101    N.   Y. 

79  Lazarus  v.  Parmly,  113  111.  App.  Supp.    249.     Nor  does   the  fact  that 

624;    Purcell  v.  English,  86  Ind.  34,  he   repaired  certain  portions  of  the 

44   Am.    Rep.    255;    Roehrs   v.   Tim-  premises    involve    liability    for    in- 

mons,    28    Ind.    App.    578,    63   N.    E.  juries    from    defects    in    other    por- 

481;   Libbey  v.  Tolford,  48  Me.  316,  tions.     Galvin    v.    Reals,    187    Mass. 

17  Am.  Dec.  229;  Gregor  v.  Cady,  82  250,  72  N.   E.  969.     See  1  Wigmore, 

Me.  131,  19  Atl.  108,  17  Am.  St.  Rep.  Evidence,  §  283. 

466;  Weinsteine  v.  Harrison,  66  Tex.       so  Gocio  v.   Day,   51  Ark.  46,   9  S. 

546,  1  S.  W.  626;  Perez  v.  Rabaud,  76  W.  433;  Jones  v.  Felker,  72  Ark.  405, 

Tex.  191,   13  S.  W.  177,  7  L.  R.  A.  80  S.  W.  1088;  Savings  &  Loan  Soc 

620;  Roberts  v.  Cottey,  100  Mo.  App.  v.   Gerichten,  64  Cal.  -520;    Green  v. 

500,  74  S.  W.  886;   Jaffe  v.  Harteau,  Mann,  11  111.   613;    Heintze  v.  Beat- 

56  N.  Y.  398,  15  Am.  Rep.  438;   Gal-  ley,    34    N.    J.    Eq.    (7    Stew.)     562; 

vln  v.  Reals,  187  Mass.  250,  72  N.  E.  Estep   v.    Estep,    23    Ind.    114;    Hop- 

969;  Cole  v.  McKey,  66  Wis.  500,  29  kins  v.  Ratliff,  115   Ind.  213,   17  N. 

N.  W.  279,  57  Am.  Rep.  293;   Glenn  E.   288;    Powell  v.   Beckley,  38  Neb, 

V.  Hill,  210  Mo.  291,  109  S.  W.  27,  16  157,  56  N.  W.  974;   Thomas  v.  Con- 

L.   R.   A.    (N.    S.)    699;    Bowling  v.  rad,  24  Ky.  Law  Rep.  1630,  71  S.  W. 

Nuebling,  97  Wis.  350,  72  N.  W.  871;  903;  Mumford  v.  Brown,  6  Cow.   (N. 

Rhoades  v.  Seidel,  139  Mich.  608,  102  Y.)    475,   16  Am.  Dec.   440;    Cantrell 

N.  W.  1025;  Colebeck  v.  Girdlers  Co.,  v.  Fowler,  32  S.  C.  589,  10  S.  E.  934; 

1  Q.  B.  Div.  234;  Tredway  v.  Machin,  Hitner  v.  Ege,  23  Pa.  305;  Campbell 

91  Law  T.  (N.  S.)  310.  v.  Luck,  2  Ohio  Cir.  Ct.  R.   (N.  G.) 

The  landlord  is  not  liable  for  dam-  129;    Castagnette  v.   Nichia,  76  App. 

age  to  the  tenant  caused  by  a  fail-  Div.   371,  78  N.  Y.  Supp.  498;    In  re 

ure  of  the  water  supply  as  a  result  Brockway's  Estate,  12  Rfisc.  240,  34 

of  the  destruction  by  a  flood  of  ah  N.  Y.  Supp.  42;  Rlggs  v.  Gray,  31  Tex. 

Irrigating    ditch    erected    and    main-  Civ.  App.  268,  72  S.  W.  101;   Brovn 

talned   by   such   landlord   and   other  v.  Burlington,  36  VL  40. 
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though  by  giving  such  warning  he  would  have  enabled  the  latter 
to  avoid  the  injuries  which  befell  hiui  by  reason  of  such  condi- 
tions.8^ 

It  has  in  one  state  been  asserted  that  a  custom  that  the  landlord 
shall  make  repairs  is  valid,**^  ijy^  elsewhere  the  contrary  has  been 
decided.^"* 

The  tenant  cannot  avail  himself  of  the  fact  that  the  lease  pur- 
ports to  be  made  subject  to  the  provisions  of  a  will  appointing  the 
lessor  trustee  of  the  property,  which  by  its  terms  requires  him  to 
keep  the  premises  in  repair.^"* 

Even  though  the  premises  are  leased  for  a  particular  purpose, 
and  any  other  use  thereof  is  prohibited,  the  landlord  is,  it  has 
been  decided,  under  no  obligation  to  keep  them  fit  for  such  use.^' 

Since  the  landlord  is  not  responsible  for  the  condition  of  the 
premises  during  the  term,  he  is,  as  such,  under  no  obligation  to 
protect  the  premises  leased,  or  the  tenant's  property  thereon, 
from  injuries  by  reason  of  building  operations  on  adjoining  prem- 
ises,^*^  and  the  fact  that  he  himself  is  the  owner  of  the  adjoining 

81  Lyon  V.  Buerman,  70  N.  J.  Law,  316;  Ward  v.  Fagin,  101  Mo.  669,  14 

620,    57    Atl.    1009.      See    Bortie    v.  S.  W.  738,  10  L.  R.  A.  147,  20  Am. 

Flagg,  161  Mass.  504,  37  N.  E.  572.  St.   Rep.   650;    Brown  v.   Curran,   53 

saShute  V.  Bills,  191  Mass.  433,  78  How.    Pr.    (N.   Y.)    303;    Howard   v. 

N.  E.  96,  7  L.  R.  A.  (N.  S.)  965,  114  Doolittle,    10    N.    Y.    Super.    Ct.    (3 

Am.  St.  Rep.  631.     But  in  this  same  Duer)   464;   Sherwood  v.  Seaman,  15 

case   it  is  held  that  a  custom  that  N.    Y.    Super    Ct.     (2    Bosw.)    130; 

the   roof   and    gutters   of   the   house  Moore  v.  Weber,  71  Pa.  429,  10  Am. 

leased   shall   remain   in   the   lessor's  Rop.    708;     McMullen    v.    Moffitt,    68 

control   is  bad.  IH-   App.   160. 

83  Weinsteine  T.  Harrison,  66  Tex.  The  landlord  is  not  obliged,  for 
546,  1  S.  W.  626;  Biddle  v.  Reed,  33  the  protection  of  his  tenant  from  in- 
Ind.  529.  See  Sawtelle  v.  Drew,  122  juries  by  excavations  on  adjoining 
Mass.    228.  premises,   to   give   a   license   to   the 

84  Wheeler  v.  Crawford,  86  Pa.  327.  adjoining    owner,    as    provided^    by 

85  Brewster  v.  De  Fiemery,  33  Cal.  'f^^.  to  enter  on  the  leased  premises 
341;  Howard  v.  Doolittle,  10  N.  Y.  to  protect  them  from  injury.  Sher- 
Super.  Ct.  (3  Duer)  464;  Taylor  t.  wood  v.  Seaman.  15  N.  Y.  Super.  Ct. 
Flnnigan,  189  Mass.  568,  76  N.  E.  (2  Bosw.)  127.  On  the  other  hand, 
203,  2  L.  R.  A.  (N.  S.)   973.  he  does  not  by  giving  such   license 

86  Brewster  v.  De  Fremery,  33  become  liable  for  the  acts  of  the 
Cal.  341;  Serio  v.  Murphy,  99  Md.  adjoining  owner.  McKenzie  v.  Hat- 
545,   58   Atl.   435,    105    Am.   St.   Rep.  ton,  70  Hun,  142,  24  N.  Y.  Supp.  88. 
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premises  has  been  held  to  be  immaterial,  provided  he  used  due 
care  in  conducting  the  operations.^'^ 

While  it  is  thus  held,  expressly,  that  there  is,  in  the  absence  of 
express  contract,  no  obligation  on  the  landlord  to  make  repairs, 
the  doctrine  which  has  been  adopted  in  some  states  and  is  discuss- 
ed elsewhere,^^  that  if  the  premises  become  "untenantable"  the 
tenant  may  vacate  them  and  refuse  to  pay  further  rent,  has  the 
effect  of  frequently  imposing  on  the  landlord  the  obligation  of 
making  repairs  in  order  to  avoid  losing  all  benefits  from  the  lease 
and  from  the  lessee's  covenant  to  pay  rent,  and  the  same  may  be 
said  of  the  doctrine  of  "constructive  eviction"  as  developed  in 
some  jurisdictions.89 

b.  Conditions  arising  before  commencement  of  term.  While 
the  lessor  is  not  responsible  for  the  condition  of  the  premises 
either  at  the  time  of  the  demise  or  during  the  tenancy,  he  is,  it 
has  been  held,  bound  to  see  that  their  condition  does  not  change 
for  the  worse  between  the  time  of  the  demise  and  the  time  named 
for  the  beginning  of  the  tenancy,  and  the  lessee  has  been  regard- 
ed as  relieved  from  liability  on  his  covenants  in  the  instrument  of 
the  lease  when  the  building  on  the  premises  was  destroyed  during 
this  interval.^"  And  so  he  has  been  held  to  be  relieved  from  lia- 
bility when  he  refused  to  accept  possession  of  the  premises  be- 
cause of  injuries  thereto  caused  by  an  outgoing  tenant  prior  to  the 
time  for  the  commencement  of  the  term.^^  On  the  other  hand  it 
has  been  decided  that  he  is  not  so  relieved  from  liability  by  the 
fact  that  the  premises,  consisting  of  residence  property,  have,  be- 
fore the  commencement  of  the  tenancy,  become  so  infected  with 
disease  as  to  make  it  dangerous  for  the  lessee  to  bring  his  family 
thereon.^2 

87  Rotter  V.  Goerlitz,  16  Daly,  484,  §9  See  post,   §   182   e    (1),  §  185  f 

12  N.  Y.  Supp.  210.     But  the  lessor  (4). 

is  obviously  liable  if  by  his  opera-  no  Meets  v.  Ring,  51  Hun,  329,  21 
tions  on  the  adjoining  property  he  N.  Y.  St.  Rep.  855,  4  N.  Y.  Supp. 
interferes  with  an  easement  exist-  117;  Lightfoot  v.  West,  98  Ga,  546. 
ing  in  favor  of  the  demised  prem-  25  S.  E.  587.  In  Wood  v.  H'.ibbell, 
ises,  such  as  an  easement  of  support.  10  N.  Y.  (6  Seld.)  479,  the  court  re- 
Snow  V.  Pulitzer,  142  N.  Y.  263.  36  fused  to  consider  the  questica. 
N.  E.  1050,  or  if  he  authorizes  the  91  Rosenstein  v.  Cohen,  96  Minn, 
adjoining  owner  to  interfere  thera-  336,  104  N.  W.  965. 
with.  Northern  Trust  Co.  v.  Pal-  92  Edwards  v.  McLean,  122  N.  Y. 
raer,    171    111.    383,    49   N.    E.    553.  302,  25  N.  E.  483. 

88  See  post,  §  182  n,  p. 
L.  and  Ten.  37. 
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If  the  lessor,  afttT  iiiakinij:  the  lease,  ami  l)efore  tlie  time  for 
the  entry  of  the  lec^^ee,  himself  injures  the  premises  so  as  to  render 
them  practically  u:ileiiantal)!e,  the  lessee,  it  has  been  held,  may 
refuse  to  take  posse;;sicn  and  pay  rent."^ 

c.  Statutory  provisions.  There  are,  in  some  states,  statutory 
provisicms  cliauj^'ing  the  common-law  rules  as  to  the  oblijjation  to 
repair. 

In  California  it  is  provided  that  the  lessor  of  a  building  con- 
structed for  the  occupation  of  human  beiuizs  must  put  it  in  a  con- 
dition for  such  occupation,  and  repair  all  dilapidations  not  oc- 
casioned by  the  lessee's  neglij^ence,  and  that  if  he  fails  to  do  so  on 
notice,  the  lessee  may  either  vacate  the  premises  or  expend  one 
month's  rent  on  repairs/^"*  And  such  provision  has  been  substan- 
tially adopted  in  a  few  other  jurisdictions.^'^  Buildings  intended 
for  use  for  business  purposes  are  not  regarded  as  "intended  for 
the  occupation  of  human  beings"  within  the  meaning  of  the  stat- 
ute.^"^  The  statute  imjjoses  upon  the  lessor  no  duty  of  putting  in 
new  im{)rovements.  such  as  a  sov.-er  to  prevent  the  occasional 
hooding  of  the  cellar,  this  not  ren;lcring  the  house  unfit  for  occu- 
pation.9'  The  statute  gives  the  ten^mt  the  right  to  repair  to  the 
extent  named,  provided  he  first  gives  notice  to  the  landlord,''^  and 
it  gives  him  the  alternate  right  to  vacate  the  premises  after  notice 
to  the  landlord  to  repair,  and  the  latter 's  failure  to  comply  with 
the  notice. ^^  If  the  tenant  remains  in  possession,  however,  the 
landlord 's  failure  to  repair  is  no  defense  to  an  action  for  rent,^*'*' 
except  to  the  amount  named  in  the  statute,  expended  by  the  tenant 

93Cleves  V.  Willoughby,  7  Hill  (N.  See  Willson  v.  Treadwell,  81  Cal.  58, 

Y  )    83.  22  Pac.  304. 

84  Civ.  Code,  §§  1941,  1942.  Oral    evidence    is    admissible    to 

^^  Montana    Rev.    Codes.    1907,    §§  ^^"^    ^he    purpose    for    which    the 

5'>2fi      5227;      -North     Dakota     Rev.  Premises   are    intended   to   be   used, 

^ „„    „„„„     ,.__o      r,     *!.  this  not  appearing  from  the  instru- 

Codes    1905,    §§    5527,    5528;     South  .     ,  ,             t      a^        o  ,      u 

,   „^  mont  of  lease.     Landt  v.  Schneider, 

Dakota    Rev.    Civ.    Codes.    ?§    4080.  3^  ^^^^^^    ^^^  ^^  p^^    3^^ 

4081.     In    the   two   latter   states   the  07  Torreson    v.    Walla.    11    N.    D. 

right  of  the  lessee  to  make  repairs  ^gj^  93   N.   W.  834. 

is  not  restricted  to  the  equivalent  of  »« Tatum    v.    Thompson,    86    Cal. 

one   month's  rent.  203,  24   Pac.   1009. 

9«Edmison     v.     Aslesen,     4     Dak.  »9  Green  v.  Redding,  92  Cal.  548,  28 

145,  27  N.  W.  82;  Landt  v.  Schneider,  pac.   599. 

31  Mont.  15,  77  Pac.  307;  Tucker  v.  100  Moroney   v.   Hellings,   110   Cal. 

Bennett,   15   Okl.    187,   81    Pac.    423.  219,   42   Pac.    560. 
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on  repairs.  Nor  is  the  landl(;rd's  failure  to  repair  ground  for  the 
recovery  of  damages  by  the  tenant  for  depreeiaiiou  in  the  rental 
value  of  the  premises,  or  for  injuries  to  his  property  thereon/^i  or 
to  his  person/"-  caused  by  the  defects  which  the  landlord  has  thus 
failed  to  repair. 

In  Georgia  the  statute  provides  that  "the  landlord  must  keep 
the  premises  in  repair.  "103  The  effect  of  the  statute  is  to  make 
the  landlord  liable  for  injuries  to  the  tenant's  property/^^  or  to 
his  person,io5  or  to  a  member  of  his  familyji^^'^  caused  by  defects 
of  which  the  landlord  had  notice,  or,  by  reasonable  diligence, 
might  have  had  notice,^'''^  and  might,  in  the  exercise  of  such  dili- 
gence, have  repaired,!^^  unless  there  is  contributory  negligence 
on  the  part  of  the  person  injured. ^"^^  The  statute  does  not,  how- 
ever, render  the  landlord  liable  for  extraordinary  and  unforeseen 
occurrences.i^^  Neither  is  the  landlord  under  any  obligation  to 
rebuild  in  case  the  building  is  totalh'-  destroyed.^  ^1  And  if  the 
defects  are  patent  and  known  to  both  parties  at  the  time  of  the 
lease,  the  lessee  takes  the  premises  as  they  are  and  cannot  demand 
that  the  landlord  remove  the  defects.^ ^2  ^he  statutory  obligation 
on  the  landlord  may  be  changed  by  express  stipulation.^i^ 

101  Van  Every  v.  Ogg,  59  Cal.  563;  Hamilton.  112  Ga.  901,  38  S.  E.  204. 
Tatum  V.  Thompson,  86  Cal.  203,  24  los  Brunswick  Grocery  Co.  v, 
Pac.  1009.  Spencer,   97   Ga.    764,   25   S.    E.   764; 

102  Gately  v.  Campbell,  124  Cal.  Gavan  v.  Norcross,  117  Ga.  356,  43 
520,  57  Pac.  567;  Callahan  v.  Lough-    S.  E.  771. 

ran,  102  Cal.  476,  36  Pac.  835;  Sieber  109  Miller  v.    Smythe,   95   Ga.    288, 

V.   Blanc,   76    Cal.   173,   18   Pac.   260.  22  S.  E.  532;   .Tohnson  v.  Collins,  98 

103  Ga.   Code  1895,  §   3123.  Ga.  271,  26  S.  E.  744;  Veal  v.  Han- 

104  Whittle  V.  Webster,  55  Ga.  180;  Ion,  123  Ga.  642,  51  S.  E.  579;  Aikin 
Guthman  v.  Castleberry,  48  Ga.  172;  v.  Perry,  119  Ga.  263,  46  S.  E.  93. 
Brunswick   Grocery   Co.  v.    Spencer,  no  Guthman  v.  Castleberry,  49  Ga, 
97  Ga.  764,  25   S.  E.  764.  272;  Brunswick  Grocery  Co.  v.  Spen- 

105  Johnson  v.  Collins,  98  Ga.  271,  cer,  97  Ga.  764,  25  S.  E.  764. 

26  S.  E.  744;  Stack  v.  Harris,  111  Ga.  m  Mayer  v.  Morehead,  106  Ga.  434, 
149,   36   S.  E.   615.  32  S.  E.  349;  Gavan  v.  Norcross,  117 

106  Veal  V.  Hanlon,  123  Ga.  642,  51    Ga.  356.  43  S.  E.  771. 

S.  E.  579.  112  Driver  v.   Maxwell,  56  Ga.  11; 

107  Stack  V.  Harris,  111  Ga.  149,  Bosworth  v.  Thomas,  67  Ga.  640; 
36  S.  E.  615;  Powers  v.  Cope,  93  Ga.  Aikin  v.  Perry,  119  Ga.  263,  46  S. 
248,  18  S.  E.  815.  But  the  landlord  E.  93.  Compare  Henley  v.  Brock- 
is  not  under  any  obligation  to  laok  man.  124  Ga.  1059,  53  S.  E.  672. 

for  defects  unless  requested  by  the  i"  Powers  v.  Cope,  93  Ga.  248,  18 
tenant  to  do  so.     Ocean  S.  S.  Co.  v.   S.   E.   815. 
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In  Louisiana  llie  statute  provides  that  the  lessor  shall  maintain 
the  thinj,'  leased  in  a  condition  such  as  to  serve  the  use  for  which 
it  is  hired,  that  lie  shall  deliver  it  in  good  condition,  and  that  he 
shall  make  all  repairs  which  may  accidentally  become  necessary, 
except  such  as  the  tenant  is  bound  to  make.  It  further  provides 
that  if  the  lessor  does  not  make  such  necessary  repairs,  the  lessee 
may  himsc'lf  liave  them  made  and  deduct  tlie  price  from  the  rent 
due.  And  a  final  provision  is  to  the  eiTect  that  the  lessor  guaran- 
tees the  lessee  against  all  the  vices  and  defects  of  the  thing  which 
may  prevent  its  being  used,  even  in  case  it  should  appear  that  he 
knew  nothing  of  the  existence  of  such  vices  and  defects  at  the 
time  the  lease  was  made,  and  even  if  they  have  arisen  since,  pro- 
vided they  do  not  arise  from  the  lessee's  fault,  and  that  the  lessor 
is  bound  to  indemnify  the  lessee  in  case  of  loss  from  the  vices 
and  defects.' 13*  Under  these  provisions  the  tenant  must  notify 
the  landlord  to  repair  before  he  can  himself  make  the  repairs  and 
charge  their  cost  to  the  landlord.'^*  If  there  are  vices  and  de- 
fects in  the  original  construction  of  the  premises,  rendering  them 
unfit  for  the  tenant's  use,  or,  perhaps,  merely  a  serious  need  of  re- 
pairs, the  tenant  may  have  a  rescission  of  the  lease." '^  But  if  the 
defects  are  such  as  can  be  repaired  out  of  the  accruing  rent,  it  is 
his  duty  to  make  the  repairs  rather  than  abandon  the  premises."*' 
If  he  remains  in  possession  he  cannot  refuse  to  pay  rent  on  account 
of  the  need  of  repairs."^  The  guaranty  by  the  lessor  asrainst 
all  vices  and  defects  does  not  apply  to  the  results  of  the  defective 
and  unlawful  construction  of  adjacent  buildings,  whereby  liquids 
percolate  through  the  walls,  in  view  of  another  statute  pro- 
viding that  the  lessor  does  not  guarantee  against  disturbances 
by  one  not  claiming  any  right  in  the  premises." ^     The  provision 

113a  La.  Civ.  Code  1900,  arts.  2692-  A  stirnlation  that  the  lessee  will 

2695.  not     be      responsible     for      damage 

114  C-aldwell   v.   Snow,    8  La.   Ann.  caused  by  Ipaks  in  the  roof  or  by  any 

392;   Favrot  v.  Mettler,  21  La.  Ann.  vice  or  defect  in  the  leased  property, 

220.  has  been  held  not  to  relieve  the  les- 

iis  Caflfin  v.  Redon.  6  La.  Ann.  4S7.  sor  from  liability  for  injuries  from 

ii«Welham    v.    Lingham,    28    La.  defects  so  radical  as  to  call  for  the 

Ann.   903.  condemnation    of    the    premises    as 

117  Mulhanpt    v.    Enders,     38    La.  dangerous     to     the     public     safety. 

Ann.  744.  Pierce  v.  Hedden,  105  La.  294,  29  So. 

119  Pargoud  v.  Tourne,  13  La.  Ann.  734. 
292. 
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for  indemnity  to  the  lessee  for  loss  from  vices  and  defects  makes 
the  lessor  liable  only  for  damage  resulting  immediately  and  not 
that  resulting  consequentially.^ ^^  And  the  lessor's  failure  to  make 
repairs  will  not,  it  is  held,  sustain  a  claim  for  damages  on  the 
part  of  the  lessee  if  the  rent  was  sufficient  to  enable  the  lessee  to 
make  them  himself.^  20  n  seems  that  there  is  a  liability  upon  the 
lessor  for  injuries  to  persons  other  than  the  lessee,  members  of 
his  family  or  his  employes,  for  instance.^^i 

It  has  been  decided  that  an  ordinance,  imposing  a  penalty  for 
allowing  filth  to  escape  from  the  premises  upon  adjoining  land, 
is  to  be  construed  as  making  the  tenant  and  not  the  landlord  liable 
therefor,  the  latter  being  under  no  obligation  to  repair.^22 

d.  Contract  by  landlord  to  repair  or  to  pay  for  repairs — 
(1)  Evidence  of  the  contract.  Quite  frequently  there  is  an  ex- 
press contract  by  the  lessor  to  make  repairs  during  the  tenancy, 
or  to  pay  for  repairs  made  by  the  tenant.^ 22a 

The  fact  that  the  lessee  contracts  to  make  certain  classes  of  re- 
pairs does  not  indicate  an  agreement  by  the  lessor  to  make  all 
other  repairs/^3  nor  does  the  lessee's  covenant  to  make  all  re- 
pairs with  certain  exceptions  impose  on  the  landlord  the  burden 
of  the  excepted  repairs.124     ^  covenant  by  the  lessor  to  pay  for 

119  Redon  v.  Caffin,  11  La.  Ann.  Wer.del,  33  Misc.  100,  67  N.  Y.  Supp. 
695,  where  it  was  decided  that  the  129;  Id.,  62  App.  Div.  CIS,  71  N.  Y. 
lessee    could    recover    the    cost    of    Supp.  1135. 

fixtures  which  he  had  placed  on  the  122a  As  to  the  effect  of  a  covenant 

premises    and    which    were    a    total  to    make    repairs    as    entitling    the 

loss  to  him,  but  not  the  diminution  landlord  to  enter  to  make  them,  see 

of    profits    resulting    from    his    en-  ante,    §    3    b    (3). 

forced  removal  to  a  new  location.  123  Jones  v.  Millsaps,  71  Jliss.  10, 

120  Lewis  V.  Pepin,  33  La.  Ann.  14  So.  440',  23  L.  R.  A.  155;  Leavitt 
1417;  Bianchi  v.  Del  Valle,  117  La.  v.  Fletcher,  92  Mass.  (10  Allen) 
587,  42  So.  148;  Brodtman  v.  Pin-  119;  Witty  v.  Matthews,  52  N.  Y. 
erty,   116  La.   1103,   41    So.    329.  512;   Schiavone  v.  Callahan,  52  Misc. 

i2iLeithman  v.  Vaught,115  La.  249,  654,  102  N.  Y.  Supp.  538. 
38  So.  982;  Schoppel  v.  Daly,  112  La.        124  Kline  v.  McL^in,  33  W.  Va.  32, 

201,   36   So.   322.  10  S.  E.  11,  5  L.  R.  A.  400;   Clifton 

122  City   of   New   York   v.    Corlies,  v.   Montague,   40   W.  Va.   207,   21  S. 

4   N.   Y.    Super.   Ct.    (2   Sandf.)    301.  E.   858.   33  L.  R.  A.  449,  52  Am.  St 

As    to   a    construction    of    the    New  Rep.    872.     See    Weigall    v.    Waters, 

York   law    re(iuiring   garbage    recep-  6  Term  R.  488;  Turner  v.  Townsend, 

tacles  to  be  furnished   in   tenement  42  Neb.  376,  60  N.  W.  587. 
houses,  see  Department  of  Health  v. 
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buildings  and  improvements  made  by  the  lessee  is  not  a  covenant 
to  pay  for  rcpi.ir.s  made  by  liim,'--"^  and,  conversely,  a  covenant  to 
pay  for  rep:u;-.s  does  not  require  liim  to  pay  for  improvements 
made  by  the  t<i:aiit.'-<"'  A  provision  that  the  lessee  shall  return 
the  premises  in  as  good  order  as  when  received,  "ordinary  wear 
and  tear  and  natural  decay  excepted, "  imposes  no  obligation  on 
the  lessor  to  rc])air  defects  arising  from  the  excepted  causes.^ ^7 
A  warranty  r.s  to  the  safe  condition  of  the  premises  at  the  time 
of  the  lease  does  not  involve  any  obligation  to  keep  them  in  that 
condition.^-^ 

That  the  lessor  makes  repairs,  voluntarily  or  at  the  lessee's  re- 
quest, does  not  tend  to  show  any  agreement  by  him  to  make  re- 
pairs.^ 29*  Even  the  fact  tliat  the  lease  shows  an  intention  on  the 
part  of  the  lessor  to  make  repairs  does  not  impose  on  him  an  obli- 
gation to  mak«?  them,^3o  {^(j  ^q  the  fact  that  he  is  expressly  given 
a  right  to  enter  to  make  them  is  immaterial  in  this  regard.^^i 

That  land  was  demised  with  water  privilege's  from  a  mill  pond 
for  turning  a  certain  factory  wheel  was  held  not  to  bind  the  lessor 
to  keep  the  mill  dam  in  repair  so  that  it  would  turn  the  wheel.^^^ 

A  provision  of  the  lease  that  the  premises  shall  be  used  l>y  the 
lessee  for  a  particular  purpose  only  does  not  involve  a  covenant 
by  the  lessor  to  make  or  keep  them  fit  for  such  use.'^s 

125  Lametti  V.  Anderson,  6  Cow.  (N.  App.   191;    Moore  v.   Weber,   71   Pa. 

Y.)    302.  429,    10    Am.    Rep.    708;    McKeon   v. 

A     covenant     hv     the     lessor     to  Cutter,  156  Mass.  296,  31  N.  E.  389; 

furnish  the  mat?T'->l3  necessary  for  Galvin  v.  Beals,  187  Mass.  250,  72  N. 

repairs  does  not  r.ivolve  a  covenant  E.    969;    Phelan    v.    Fitzpatrick,    188 

on  his  part  to  make  repairs.     Brett  Mass.  237,  74  N.  E.  326;   Schanda  v. 

V.   Berger,   4    Cal.   App.    12,   87   Pac.  Sulzberger,  7  App.  Div.  221,  40  N.  Y. 

222.  Supp.    116;    Watson   v.   Alrairall,    61 

12c  Cornell   v.  Vanartsdalen,  4  Pa.  App.  Div.  429,  70  N.  Y.  Supp.  662. 

354  130  Moyer  v.  Mitchell,  53  Md.  171. 

127  Thoma'^  v.  Conrad.  24  Ky.  Law  131  Gulliver    v.    Fowler,    64    Conn. 

Rep.  1630.  71    S.  W.  903;    Turner  v.  556,    30    Atl.    832.      See    Boston     v. 

Townsend,    42    Neb.    376,    60    N.    W.  Gray,    144    Mass.    53,    10   N.    E.    509. 

587;   Olmstead  v.  Tennessee  Fixture  And  compare  Ahern  v.  Steele,  115  N. 

&    Showcase  Co.,   1   Tenn.    Ch.   App.  Y.  203.  22  N.  E.  193,  4  L.  R.  A.  528, 

C53.  12  Am.  St.  Rep.  778. 

12R  Onsley    v.    Hampe,    128    Iowa,  132  Morse  v.   Maddox,   17  Mo.   569. 

675,  105  N.  W.  112.  ^^^  Howard     v.     Doolittle,     10     N. 

129  Gridley  V.  City  of  Bloomington,  Y.   Super.   Ct.    (3   Duer)    464;    John- 

68   111.  47;    Quinn  v.  Crowe,   88   HI.  son  v.  Oppenheim,  34  N.  Y.   Super. 
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(2)  Oral  contract.  An  oral  contract  to  repair,  at  the  time  of 
or  previous  to  a  written  demise,  has,  in  a  number  of  cases,  been 
held  to  be  inadmissible  by  force  of  the  "parol  evidence"  rule.^'''^ 
Occasionally,  however,  such  an  agreement  has  been  regarded  as 
"collateral"  to  the  matters  comprised  in  the  written  instrument 
and  so  valid  and  effective. ^^^ 

(3)  Consideration  to  support  the  coritract.  A  contract  by  the 
lessor  to  make  repairs  must,  at  least  when  not  under  seal,  be  sup- 
ported by  a  valid  consideration.  Consequently,  a  parol  promise 
to  repair,  made  after  the  lease,  if  not  based  on  a  new  considera- 
tion, cannot  be  enforced,^ ^e  j^^d  this  is  the  case  when  it  is  made 
merely  in  consideration  of  the  lessee's  agreement  to  do  what  he 
is  already  bound  to  do,  as  to  keep  on  pp.ying  rent  or  not  to  aban- 
don the  premises.! 3'^  But  it  has  been  held  that  when  the  landlord 
had  notified  the  tenant  to  quit  for  nonpayment  of  rent,  the  ten- 


et. (2  Jones  &  S.)  416;  Lyons  v. 
Galvin,  43  Misc.  659,  88  N.  Y.  Supp. 
252;  Brewster  v.  De  Fremery,  33 
Cal.  341;  Taylor  v.  Finnigran,  189 
Mass.  568,  76  N.  E.  203,  2  L.  R.  A. 
(N.    S.)     973. 

134  Gulliver  v.  Fowler,  64  Conn. 
556,  30  Atl.  852;  Smith  v.  Smnll,  69 
App.  Div.  452.  74  N.  Y.  Supp.  1061 ; 
Hall  V.  Boston,  26  App.  Div.  105,  49 
N.  Y.  Supp.  811;  Kabus  v.  Fro^t,  50 
N.  Y.  Super.  Ct.  (18  Jones  &  S.)  72; 
Howard  v.  Thomas,  12  Ohio  St.  201; 
York  V.  Steward,  21  Mont.  515,  55 
Pac.  29,  43  L.  R.  A.  125;  Roehrs  v. 
Timmons,  28  Ind.  App.  578,  63  N.  E. 
481;  Peticolas  v.  Thomas,  9  Tex.  Civ. 
App.  442,  29  S.  W.  166. 

135  vandesrrift  v.  Abbott,  75  Ala. 
487;  Clenighan  v.  McFarland,  16  Daly, 
402,  11  N.  Y.  Supp.  719  (contract  to 
put  in  repair) ;  Johnson  v.  Blair, 
126  Pa.  426,  17  Atl.  663;  De  Lassalle 
V.  Guildford  [1901]  2  K.  B.  215 
(warranty  as  to  state  of  repair) ; 
Mann  v.  Nunn,  43  Law  J.  C.  P.  241 
(contract  to  make  improvement). 
See  ante,  §  61. 


136  Fowler  Cycle  Works  v.  Fraser, 
110  111.  App.  126;  Purcell  v.  Bn.Rrlish, 
86  Ind.  34,  44  Am.  Rep.  255;  Alt- 
sheler  v.  Conrad,  26  Ky.  Law  Rep. 
538,  82  S.  W.  257;  Libbey  v.  Tolforde, 
48  Me.  316,  17  Am.  Dec.  229; 
Rhoades  v.  Seidel,  139  Mich.  608, 
102  N.  W.  1025;  Gill  v.  Middleton, 
105  Mass.  477,  7  Am.  Rep.  548; 
Bronner  v.  Walter,  15  App.  Div. 
295,  44  N.  Y.  Supp.  583;  Gottsberger 
V.  Radway,  2  Hilt  (N.  Y.)  342; 
Schiff  V.  Pottlitzer,  51  Misc.  611,  101 
N.  Y.  Suup.  249;  Whitehead  v.  Corn- 
stock  &  Co.,  25  R.  I.  423,  56  Atl.  446; 
Dowling  V.  Nuebling,  97  Wis.  350, 
72  N.  W.  871;  Perez  v.  Rabaud,  76 
Tex.  191,  13  S.  W.  177,  7  L.  R.  A. 
620;  Clyne  v.  Helmes,  61  N.  J.  Law. 
358,  39  Atl.  767;  Taylor  v.  Lehman, 
4  Ind.  App.  585,  46  N.  E.  84,  47  N. 
E.   230. 

137  Proctor  V.  Keith,  51  Ky.  (12 
B.  Mon.)  252;  Eblin  v.  Miller.  78  Ky. 
371;  Hall  v.  Boston,  26  App.  Div. 
105.  49  N.  Y.  Supp.  811,  afd.  165  N. 
Y.  632,  59  N.  E.  1123. 
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ancy  was  to  be  regarded  as  terminated,  so  that  a  subsequent  prom- 
ise by  him  to  make  repairs  if  tlie  tenant  woidd  remain  at  the 
same  rent  was  supported  by  a  sulTieiont  consideration.^-'s  And  it 
has  been  decided  that  if  the  condition  of  the  premises  was  such 
tliat  the  tenant  had  a  ri.u'ht  to  leave  them,  liis  promise  to  stay 
was  a  sunicient  consideration  to  support  an  agreement  to  repair.^^" 
A  contract  by  the  lessor  to  pay  for  repairs  if  the  tenant  will 
make  them  is  based  on  a  sufficient  consideration,  so  far  as  the  re- 
pairs are  not  such  as  the  tenant  is  bound  to  make,^-*"  but  it  is 
l)lainly  otherwise  if  the  tenant  is  already  under  the  legal  obliga- 
tion of  making  th.em. 

(4)  Nature  of  the  contract.  A  contract  by  the  landlord  to 
repair  is  in  its  nature  continuing,  and  is  not  discharged  by  a  sin- 
gle breach,  though  this  is  followed  by  a  judgment  for  damages, 
and  the  tenant  may  recover  for  each  of  several  successive 
breaches.^  ^^ 

A  covenant  by  the  lessor  to  repair  runs  with  the  land  and  ac- 
cordingly may  be  enforced  by  the  assignee  of  the  leasehold  inter- 
est, or  against  the  transferee  of  the  reversion,  in  case  of  breach 
durins:  the  existence  of  such  transferee's  interest.^ ^^ 

(5)  Degree  and  mode  of  repair.  A  covenant  to  repair  is  not,  it 
is  said,  to  be  extended  by  eonstruction.i'*^     On  the  other  hand,  it 

"RConldinT  v.  Tuttle,  52  Mich.  (2  Comst.)  96,  49  Am.  Pec.  369: 
630,   18   N.  Yv".   391.  Kine:(Inn  v.  Nottle.  1  Maiile  &  S.  365. 

139  Raiith  V.  Davenport,  60  Hun,  1*2  Allen  v.  Culver,  3  Denio  (N. 
70,  14  N.  Y.  Supp.  69;  Ehinger  v.  Y.)  284;  Day  v.  Swackhamer,  2  Hilt. 
Bahl,  208  Pa.  250,  57  Atl.  572;  and  (N.  Y.)  4;  Gerzebek  v.  Lord,  33  N.  J. 
cases  cited  post,  note  212.  Law,  240. 

140  Hushes  V.  Van  Stone,  24  Mo.  1 -is  Clark  v.  Babcock,  23  Mich. 
App.  637;  Benson  v.  BoUes,  8  Wend.  164;  Witty  v.  Matthew.s,  52  N.  Y.  512. 
(N.  Y.)  175;  Oettineer  v.  I^evy,  4  A  covenant  by  the  lessor  of  a 
E.  D.  Smith  (N.  Y.)  2S8;  Caulk  v.  gristmill  to  keep  it  in  repair  has 
Everly,  6  Whart.  (Pa.)  303.  See  been  held  not  to  embrace  duties 
Peticolas  v.  Thomas,  9  Tex.  Civ.  ordinarily  performed  by  the  miller, 
App.  442,  29  S.  W.  166.  So  where  such  as  dressing  the  stones,  regu- 
the  landlord  agreed  to  pay  part  of  latln.s;  the  machinery  and  clearing 
the  cost  if  the  tenant  would  pay  the  the  race  of  ordinary  deposits.  Mid- 
remainder.     V\'oodworth    v.    Thomp-    dlekauff  v.   Smith,   1  Md.  329. 

son,  44  Neb.  311,  62  N.  W.  450.  A    covenant   to    repair    if    at    any 

141  Block  V.  Ebner,  54  Ind.  544;  time  "during"  the  term  a  part  of 
CoflRn  V.  Talman,  8  N.  Y.  (4  Seld.)  the  premises  was  condemned  for 
465.     See  Beach    v.   Grain,   2  N.   T.  public   use   was   held   not   to   apply 
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has  been  said  that  such  a  covenant  is  to  be  construed  in  favor 
of  the  covenantee.^4'*  _ 

A  covenant  to  "keep  in  repair"  obliges  the  landlord  to  keep 
the  premises  in  at  least  as  good  condition  as  at  the  date  of  the 
covenant,^'^^  and  a  covenant  to  keep  them  "in  good  repair"  re- 
quires him  to  put  them  in  good  repair  if  out  of  repair  at  the 
time,  the  degree  of  repair  required  to  be  determined  with  refer- 
ence to  the  nature,  age  and  location  of  the  premises. i"*^  Neither  a 
covenant  to  keep  in  repair  nor  one  to  keep  in  good  repair  obliges 
the  lessor,  it  has  been  considered,  actually  to  renew  portions  of 
the  structure  which  have  become  worn  out.^'*'^ 

A  covenant  to  make  all  inside  and  outside  repairs  has  been  said 
to  bind  the  lessor  for  ordinary,  and  not  for  extraordinary,  re- 
pairs.14*  A  covenant  to  repair  the  "external  parts  of  the  demised 
premises"  includes  all  parts  forming  the  enclosure,  even  though 
adjoining  another  building,  a  party  wall,  for  instance.^  "^^ 

In  perhaps  two  states,  a  covenant  to  repair,  where  the  lease  was 
for  a  particular  purpose,  has  been  held  to  require  the  lessor  to 
put  the  building  in  such  repair  as  the  purpose  requires,!^*^  and  in 
another  a  covenant  to  "do  all  necessary  repairs"  was  held  to  re- 

when  the  condemnation  was  before  defective   condition   at   the   time   of 

the   beginning   of   the   term    though  the  covenant.     See  post,  §  87  e  (2). 

after     the     making     of     the     lease.  i46  Saner  v.  Bilton,  7  Ch.  Div.  815: 

Prager  v.  Bancroft,  112  Mass.  76.  Miller  v.  McCardell,  19  R.  T.  304,  3^ 

It  was  held  to  be  no  defense  to  a  Atl.  445,  30  L.  R.  A.  682;    Payne  v. 

suit    for    breach    of    a    covenant    to  Haine,  16  Mees.  &  W.  541. 

repair  a  sawmill  that   there  was   a  147  Torrens  v.  Walker  [1906]  2  Ch. 

breach  by  the  lessee  of  a  covenant  166,    applying  the   decisions   in  this 

not  to  run   the  mill  faster   than   a  regard    as    to    a    covenant    by    the 

rate  named,  the  excessive  speed  not  lessee.     Post,  §  116  a. 

having    caused    the    defects    calling  A  covenant  to  "keep  in  good  nec- 

for    repairs.       T^"'e    covenants    were  essary    repair,"    in    the    lease    of    a 

regarded   as   independent.     Hinckley  hotel,  was  held  to  require  the  land- 

V.  Beckwith,  23  Wis.  328.  lord  to  put  the  flues  in  such  condi- 

144  Miller  v.  IMcCardell,  19  R.  I.  tion  that  there  could  be  fires  in  the 
304,  33  Atl.  445,  30  L.  R.  A.  682.  See  rooms,  this  being  otherwise  impos- 
ante,  §  58  a,  at  note  112.  sible  owing  to  the  escape  of  smoke. 

145  Stultz    V.    Locke,    47    Md.    562.  Meyers  v.  Burns,  35  N.  Y.  269. 

In  Lovejoy  v.  Townsend,   25  Tex.  i48  May   v.    Gillis,   169    N.    Y.    330, 

Civ.  App.  385,  61  S.  W.  321,  a  cove-  62   N.  E.   385. 

nant  to  repair  the  roof  and  keep  it  i4n  Green  v.  Eales,  2  Q.  B.  225. 

in   repair  was   held    to    require    the  iso  Piper    v.    Fletcher,    115    Iowa, 

landlord  to  put  it  in  repair  if  in  a  263,   88   N.  W.   380;    Riley  v.   Pettis 
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quire  the  floors  to  be  put  in  as  good  condition  at  least  as  they  were 
in  when  oriirinally  oonstrueleil.'''' 

(6)  Notice  of  the  need  of  repairs  and  diligence  in  repairing. 
A  covenant  by  the  landlord  to  repair  is  ordinarily  regarded  as  one 
to  repair  on  notice  of  the  need  of  repairs,  and  consequently  no 
liability  can  be  asserted  thereon  against  him  till  after  such  no- 
tice,^^2  and  also  the  lapse  of  a  reasonable  time  witbin  which  to 
make  the  repairs.^ ^^  And  for  this  purpose  the  fact  that  the  land- 
lord has  the  means  of  knowing  of  the  need  of  repairs  is  not,  it  has 
been  held,  equivalent  to  actual  notice  thereof.^ ^^  If  the  lease  pro- 
vides that  notice  in  writing  shall  be  given,  there  can  be  no  recov- 
ery for  nonrepair  in  the  absence  of  such  notice.' ^'^  But  the  re- 
quirement of  a  notice  of  the  need  of  repairs  has  been  regarded 
as  not  applying  when  the  repairs  were  rendered  necesssary  by  the 


County,  96  Mo.  318,  9  S.  W.  906. 
In  the  latter  case  the  covenant  was 
"to  keep  in  good  repair."  The  only 
authority  cited  is  Meyers  v.  Burns, 
35  N.  y.  269,  supra. 

151  Ward  V.  Kelsey,  38  N.  Y.  80,  97 
Am.   Dec.  773. 

•  152  Makin  v.  Watkinson,  L.  R.  6 
Exch.  25;  Manchester  Bonded  Ware- 
house Co.  V.  Carr,  5  C.  P.  Div.  507; 
Hugall  V.  McLean,  53  Law  T.  (N. 
S.)  94;  Torrens  v.  Walker  [1906]  2 
Ch.  166;  Sieb-r  v.  Blanc,  76  Cal.  173, 
18  Pac.  260;  Cummings  v.  Ayer,  188 
Mass.  292,  74  N.  E.  336;  Galvin  v. 
Beals,  187  Mass.  250,  72  N.  E.  969; 
Hutchinson  v.  Cummings,  156  Mass. 
329.  31  N.  E.  127;  Marley  v.  Yvheel- 
wright,  172  Mass.  530,  52  N.  E. 
1066;  Cooke  v.  England,  27  Md.  14. 
92  Am.  Dec.  618:  ThonT<s  v.  Kings- 
land,  in8  N.  Y.  616,  14  N.  E.  807; 
Gerzebeck  v.  Lord,  33  N.  J.  Law, 
240;  Frank  v.  Conradi,  50  N.  J.  Law, 
23,  11  All.  480. 

153  Green  v.  Eales.  2  Q.  B.  225; 
Forrest  v.  Buchanan,  203  Pa.  454, 
53  Atl.  267;  Thompson  v.  Clemens, 
96  Md.  196,  53  Atl.  919,  60  L.  R.  A. 


580:  Young  v.  Burhans,  80  Wis.  438, 
50  N.  W.  343.  See  Whittle  v.  Web- 
ster, 55  Ga.  180;  Brunswick  Groc- 
ery Co.  V.  Spencer,  97  Ga.  764,  25  S. 
E.  764,  where  it  was  so  decided  as 
regards  the  statutory  requirement 
of  that  state  that  the  landlord  make 
repairs.  See,  also,  cases  cited  post, 
note   157. 

154  Hugall  V.  McLean,  53  Law  T. 
(N.  S.)  94.  But  in  Hayden  v.  Brad- 
ley, 72  Mass.  (6  Gray)  425,  66  Am. 
Dec.  421,  it  was  held  that  the  ten- 
ant need  not  give  notice  of  the  need 
of  repairs  in  order  to  put  the  land- 
lord in  default,  the  latter  having 
the  opportunity  to  himself  learn  the 
need  of  repairs  by  reason  of  a  clause 
of  the  lease  giving  him  the  right  to 
enter  "to  view  and  make  improve- 
ments." The  instruction  approved 
in  Flynn  v.  Trask,  93  Mass.  (11  Al- 
len) 550,  seems  also  to  be  adverse 
to  the  rule  stated  in  the  later  Mass- 
achusetts cases  (supra,  note  152) 
as  to  the  necessity  of  actual  notice. 

15.^  Sternberg  v.  Burke,  84  N.  Y. 
Supp.  862. 
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negligent  acts  of  the  lessor  himself  and  he  knew  of  the  need  of 
repairs.^  ^^ 

(7)  Making  of  repairs  by  tenant.  Upon  the  failure  of  the 
landlord  to  make  repairs  as  agreed,  after  notice  from  the  tenant 
to  do  so,  the  tenant  may  himself  make  them,  and  recover,  in  an 
action  on  the  agreement,  the  amount  of  the  expenditures,  so  far 
as  reasonable. i^'^  But  the  tenant  is  not  bound  to  make  the  re- 
pairs himself,  at  least  if  the  repairs  required  are  of  considerable 
extent,i5s  and  he  may,  it  has  been  held,  remain  in  possession  with- 
out repairs  and  recover  damages  for  the  breach  of  agreement  upon 
the  principles  hereafter  stated.^^^  Occasionally  the  statement  is 
made  that  the  tenant  should  himself  make  the  repairs,  merely,  it 
seems,  for  the  purpose  of  excluding  a  particular  class  of  liability, 

156  Pratt,  Hurst  &  Co.  v.  Tailer,  Middlekauff  v.  Smith,  1  Md.  329; 
186  N.  Y.  417,  79  N.  E.  328,  afs.  114  Thompson  v.  Clemens,  96  Md.  196, 
App.  Div.  574,  100  N.  Y.  Siipp.  16.        53  Atl.  919,  60  L.  R.  A.  580. 

15T  Green  v.  Eales,  2  Q.  B.  225;  Even  though  it  would  otherwise 
Thompson  v.  Clemens,  96  Md.  196,  be  the  duty  of  the  tenant  to  make 
53  Atl.  919,  60  L.  R.  A.  580;  Myers  the  repairs  himself  and  then  claim 
V.  Burns,  35  Ky.  269;  Parr  v.  Village  reimbursement  from  the  landlord, 
of  Greenbush,  112  N.  Y.  246,  19  so  that,  failing  to  do  so,  he  could 
N.  E.  684;  Markham  v.  David  Stev-  not  recover  damages  resulting  from 
enson  Brew.  Co.,  Ill  App.  Div.  178,  failure  to  re-mir,  this  is  not  the  case 
97  N.  Y.  Supp.  604;  Ross  v.  Stock-  if  the  landlord,  on  being  notified 
well,  19  Ind.  App.  86,  49  N.  B.  50;  of  the  need  of  specific  repairs,  prom- 
Wright  V.  Lattin,  38  111.  293;  Lewis  ises  to  make  them  and  thus  keeps 
&  Co.  V.  Chisholm,  68  Ga.  40.  See  the  lessee  from  making  them. 
Cantrell  v.  Fowler,  32  S.  C.  589.  10  Keyes  v.  Western  Vermont  Slate  Co., 
S.   B.   934.  34    Vt.    81;    Parker   v.   Meadows,   86 

158  Bien  &  Co.  v.  Hess  (C.  C.  A.)  102  Tenn.  181,  6  S.  W.  49. 
Fed.  436;  Cook  v.  Soule,  56  N.  Y.  ] so  Thomson-Houston  Blec.  Co.  v. 
?^3;  Woodward  v.  Jones,  15  Misc.  1,  Durant  Land  Imp.  Co.,  144  N.  Y.  34, 
72  N.  Y.  St.  Rap.  4,  36  N.  Y.  Supp.  39  N.  E.  7;  Myers  v.  Burns,  35  N.  Y. 
775;  Thomson-Houston  Blec.  Co.  v.  269;  Spencer  v.  Hamilton,  113  N.  C. 
Durant  Land  Imp.  Co.,  144  N.  Y.  34,  49,  18  S.  E.  167,  37  Am.  St.  Rep.  611; 
39  N.  E.  7;  Biggs  v.  McCurley,  76  Lewis  &  Co.  v.  Chisholm,  68  Ga.  40; 
Md.  409,  25  Atl.  466;  Bostwick  v.  Buck  v.  Rodgers,  39  Ind.  222;  Cul- 
Losey,  67  Mich.  554,  S5  N.  W.  246;  ver  v.  Hill,  68  Ala.  66,  44  Am.  Rep. 
McCoy  v.  Oldham,  1  Ind.  App.  372,  134;  Vandergrift  v.  Abbott,  75  Ala. 
27  N.  E.  647,  50  Am.  St.  Rep.  208.  487;  Bostwick  v.  Losey,  67  Mich. 
It  has  been  said  that  if  the  re-  554,  35  N.  W.  246;  Hexter  v.  Knox, 
pairs  needed  are  trifling  in  charac-  63  N.  Y.  561. 
ter,   the  tenant  should   make  them. 
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that  for  injuries  to  the  tenant's  person  or  property  resulting  from 
defective  conditions.^ "^ 

(8).  Effect  of  breach  on  liability  for  rent.  It  has  been  decided 
in  numerous  cases  tliat  the  covenant  by  the  lease  to  pay  rent  and 
that  by  the  lessor  to  repair  are  independent.  Consequently,  the 
failure  to  repair  as  agreed  is,  in  most  jurisdictions,  no  defense  to 
an  action  for  rent.^*''-  '•'^  And,  conversely,  the  failure  to  pay  rent 
is  no  defense  to  an  action  for  breach  of  a  covenant  to  repair.' "^ 
There  are,  however,  in  a  number  of  jurisdictions,  decisions  to  the 
effect  that  breach  of  the  lessor's  covenant  to  make  repairs  may, 
under  particular  circumstances,  justify  the  tenant  in  relii:  |uishing 
possession  and  refusing  to  pay  rent.  These  decisions  will  be  more 
specifically  referred  to  in  another  place. "^' 

In  the  case  of  an  agreement  by  the  landlord  to  pay  for  repairs 
by  the  tenant,  though  it  is  provided  that  the  rent  shall  be  applied 
on  the  cost  of  such  repairs,  the  tenant  may  recover  the  amount 
thereof  without  asserting  it  in  reduction  of  the  rent.^'''^  And  he 
may  assert  it  in  reduction  of  the  rent,  as  agreed,  without  secur- 
ing the  landlord's  approval  of  the  repairs,  or  effecting  any  set- 
tlement with  him  as  to  their  value* ''^'^'^^ 

160  See  Hendry  v.  Squier,  126  Ind.  N.    W.    343.     And    see    cases    cited 

19,  25  N.  E.  830,  9  L.  R.  A.  798;  Hed-  post,  note  236. 

ekin  v.  Gillespie,  33  Ind.  App.  650,  72  ^"^  Drasro   v.    Mead,    30   App.    DIv. 

N    E    143;    Schick  v.   Fleischbt-iuer,  258,    51    N.    Y.    Supp.    360;    Lelck  v. 

26  App.  Div.  210.  49  N.  Y.  Supp.  962;  ^ritz.  94  Iowa,  322.  62  N.  W.  855. 

Spero  V.  Levy,  43  Misc.  24.  86  N.  Y.        ^  ^-/-*'  §  ^^^  ^' n     «.    M 

*  1C.1  MfKenna    v.    Rowlett,    68    Ala. 

Supp.  869;  Cantrell  v.  Fowler,  32  S.    ^^^     ^,j^^^^    .^    ^^^^    provided    that 

C.  589,  10  S.  E.  934.     See  post,  §  87  ^he    cost    of    repairs    should    be    de- 

^   (10).  ducted  from  the  rent  to  accrue  un- 

161, 1B2  Central  Appalachian  Co.  v.  der  a  new  lease,  such  cost  could  be 

Buchanan   (C.  C.  A.)    73  Fed.  1006;  recovered,   it  was  held,   if   the  new 

Levds  &  Co.  V.  Chisholm,  68  Ca.  40;  lease    was    never    made.     Smith    v. 

Lunn  V.  Gage,  37  111.  19,  87  Am.  Rep.  Farnworth.  6  Hun  (N.  Y.)   598. 

233:     Bryan     v.     Fisher.     3    Blackf.  As  to   the  right  of  the  tenant  to 

(Ind.)  316;  Long  V.  Gieriet,  57  Minn,  recover     for     labor     and     materials* 

278,    59    N.    W.    194;    Meredith    Me-  furnished  under  such  an  agreement, 

chanic     Ass'n     v.    American    Twist  when  the  landlord  re-entered  before 

Drill  Co.,  67  N.  H.  450,  39  Atl.  330;  the  repairs  were  finished  or  paid  for. 

Smith  V.  Wiley,  00  Tenn.   (1  Bnxt.)  see  Smith  v.  Newcastle,  48  N.  Y.  70. 

418;    Kelsey  v.  \V.ard,  38  N.  Y.  83;  i«6-i70  Dallman    v.    King,    4    Bing. 

PrpRcott  V.  Ottor?;tattpr,  ?5  Pa.  53!;  N.  C.   105;    Fillebrown  v.  Hoar,  124 

Young  V,  Burhans,  80  Wis.  438,   50  Mass.  580. 
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(9)  Damages  for  broach.  The  measure  of  damages  for  breach 
of  the  landlord's  covenant  to  repair  is  ordinarily  stated  to  be  the 
difference  between  the  rental  value  of  the  premises  with  the  re- 
pairs and  without  the  repairs.^'^^  In  one  or  two  cases  it  is  said 
that  the  measure  is  the  difference  between  the  rental  value  as 
fixed  in  the  lease  and  the  rental  value  without  the  repairs,^ "^  jj^jt 
this  is  open  to  the  objection  that  it  assumes  the  rent  fixed  in  the 
lease  to  be  the  actual  rental  value  of  the  property  with  tlic  re- 
pairs, and  deprives  the  one  party  or  the  other  of  any  profit  that 
he  may  have  by  reason  of  the  lease. ^'^-'^  The  rule  as  first  above 
stated  seems  preferable,  the  rent  fixed  being,  however,  regarded 
as  prima  facie  the  actual  rental  value.^'^^ 

In  some  jurisdictions  a  still  different  measure  of  damages 
from  those  above  mentioned  has  been  adopted,  and  a  lessor  fail- 
ing to  repair  has  b'^en  held  liable  for  the  actual  loss  involved  in 
the  expenditures  of  various  kinds  which  the  lessee  was  compelled 

171  Winner.  Kelley,  34  Iowa,  339;  172  Parker  v.  Meadows,  86  Tenn. 
Leick  V.  Tritz,  94  Iowa,  322,  62  N.  181,  6  S.  W.  49;  Biggs  v.  McCurley, 
W.  855;  Bostwick  v.  Losey,  67  Mich.  76  Md.  409,  25  Atl.  466. 
554,  35  N.  W.  246;  Cook  v.  Soule,  56  172a  Por  instance,  suppose  the 
N.  Y.  420;  Taylor  v.  Lehman,  17  rental  value  of  the  premises  is  $1,000 
Ind.  App.  585,  46  N.  E.  84,  47  N.  E.  per  year  with  the  repairs,  and  $750 
230.  In  Thomson-Houston  Elec.  Co.  without  the  repairs,  but  the  lessee 
V.  Durant  Land  Imp.  Co.,  144  N.  obtained  the  lease  at  a  low  rent,  say 
Y.  34,  379  N.  E.  7,  it  is  said:  "We  $750,  in  spite  of  the  covenant  to  re- 
are  inclined  to  the  opinion  that  pair.  In  such  case  the  lessee  could, 
when  a  building  erected  for  business  according  to  the  rule  last  stated, 
purposes  is  rented  as  a  whole  and  recover  merely  nominal  damages 
without  any  specific  reference  to  a  for  breach  of  the  covenant,  though 
use  by  way  of  subletting,  or  where  the  rental  value  is  reduced  $250  by 
that  is  not  the  primary  purpose  con-  the  lack  of  repairs.  Or  suppose  the 
templated  by  the  parties,  the  dam-  lessee  had  agreed  to  pay  an  unduly 
ages  for  the  breach  of  a  covenant  to  high  rent,  say  $1,250,  while  the 
repair  is  the  difference  in  the  rental  rental  value  with  the  repairs  is  only 
ralue  of  the  premises  as  they  aro  $1,000,  and  $750  without  them.  In 
and  as  they  were  to  be,  regarding  such  case  the  rule  last  referred  to 
the  premises  as  a  whole,  and  that  would  give  the  lessee  $500  damages, 
they  are  not  to  be  measured  by  sup-  though  the  rental  value  is  reduced 
posed  loss  by  reason  of  the  tenant  $250  only  by  the  breach  of  covenant, 
being  unable  to  parcel  out  separate  its  gee  Kohne  v.  White,  12  Wash, 
portions  and  let  them  to  underfen-  199,  40  Pac.  794;  Bien  &  Co.  v.  Hess, 
ants.  42  C.  C.  A.  421,  102  Fed.  436. 
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to  mako  owing  to  tJie  absence  of  repairs,^''  or  for  the  conjec- 
tured loss  of  returns  from  the  property  caused  thereby.''"^  In 
one  case  at  least  the  tenant  has  been  allowed  for  the  prolialde 
profits  of  the  business  which  he  was  prevented  from  continuing 
on  the  premises  owing  to  the  lack  of  repair,i"«but  the  great  weight 
of  authority  is  adverse  to  such  an  allowance. ^^^     In  the  case, 

17*  See  Green  v.  Eales,  2  Q.  B.  22:..    Fort  v.  Orndoff,  54  Tonn.  (7  Heisk.) 
So   where   the   tenant  agreed   to   re-    167. 

pair  the  inside,  and  the  landlord  its  Hinckley  v.  Berkwith,  13  Wis. 
the  outside,  increa'^-ed  expenditures  31.  In  Spencer  v.  Hamilton,  113  N. 
by  the  tenant  on  the  inside  due  to  C.  49,  18  S.  E.  167.  37  Am.  St.  Rep. 
the  landlord's  failure  to  repair  the  611,  where  the  lessor  had  covenant- 
outside  were  held  to  be  recoverable,  ed  to  make  certain  repairs  on  the 
Tililler  v.  McCardell,  19  R.  I.  304.  33  farm  leased  in  clearing  out  ditches, 
Atl.  445.  And  for  the  lessor's  fail-  and  failed  to  do  so,  it  was  held  that 
ure  to  repair  a  sawmill,  the  ex-  he  was  liable  for  the  net  amount  by 
pense  of  having  the  tenant's  timber  which  the  le,=!see's  crop  was  de- 
sawed  at  another  mill  was  allowed,  creased  by  such  failure.  But  see 
Hinckley  v.  Beckwith,  17  Wis.  413.  cases  cited  post,  note  245. 
And  where  the  landlord  failed  tcr  In  Watson  v.  Hooton,  4  111.  App. 
repair  fences  as  ar;reed,  the  tenant  (4  Bradw.)  294,  it  was  held  that 
was  allowed  to  recover  the  expend-  the  fact  that  the  lessee  had  sub- 
Itures  and  losses  involved  in  keep-  leased  to  another  who  paid  him  the 
ing  live  stock  away  from  his  crops,  same  rent  as  he  himself  had  agreed 
Buck  V.  Rodgers,  39  Ind.  222.  to  pay  did  not  affect  the  damages  re- 

Where  the  lack  of  repair  affected  coverable  by  him  for  lack  of  re- 
the  prodnctiventss   of  the   premises    pairs. 

leased,  which  consisted  of  a  manu-  its  Raynor  v.  Valentine  Blatz 
faoturing  plant,  it  was  held  that  the  Brew.  Co.,  100  Wis.  414,  76  N.  W. 
expenditures  involved  in  operating  343.  This  case  involved  the  lease 
the  plant  "over  time"  in  order  to  of  a  theatre.  The  court  says  that 
obtain  the  normal  product  should  be  lo?s  of  profits  must  clearly  have 
deducted  from  the  agreed  rent  in  been  in  the  contemplation  of  the 
order  to  determine  the  actual  rental   parties. 

value  with  the  repairs  not  made.  itt  Bien  &  Co.  v.  Hess,  42  C.  C.  A. 
Bien  &  Co.  v.  Hess,  42  C.  C.  A.  421,  421,  102  Fed.  436;  Lightfoot  v.  West, 
102  Fed.  436.  98   Ga.    54«6,    25    S.   E.    587;    Middle- 

It  was  held  that  where  the  lessor  katiff  v.  Smith,  1  Md.  329;  Mison  v. 
agreed  to  keep  the  premises  in  re-  Howes,  122  Mich.  329,  81  N.  W.  Ill; 
pair,  but  it  was  also  provided  that  Drago  v.  Mead.  30  App.  Div.  258,  51 
the  lessee  should  have  the  right,  in  N.  Y.  Supn.  360;  Dorwin  v.  Potter, 
case  of  the  latter's  default,  to  make  5  Denio  (N.  Y.)  306.  See  Kellogg 
the  repairs  himself,  the  lessee  could  v.  Malick,  125  Wis.  239,  103  N.  W. 
recover  only  the  cost  of  the  repairs.   1116. 
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however,  of  premises  leased  for  the  express  purpose  of  use  as  a 
hotel  or  lodging  house,  with  a  covenant  by  the  landlord  to  repair, 
the  tenant  has  usually  been  allowed  the  amount  which  he  has  lost 
by  reason  of  his  inability  to  obtain  occupants  owing  to  the  lack  of 
repair  of  part  of  the  premises.^ '^ 

It  has  been  held  that  the  lessee  cannot,  if  he  sues  on  the  contract 
during  the  term,  recover  damages  which  may  accrue  from  failure 
to  repair  during  the  balance  of  the  term,  since  it  cannot  be  known 
that  the  breach  will  continue.i'^^  But  though  the  action  is 
brought  during  the  term,  if  the  trial  takes  place  after  the  term, 
the  jury  may,  it  seems,  give  damages  for  the  loss  during  the  bal- 
ance of  the  term  after  the  breach.i^o 

If  the  tenant  himself  makes  the  repairs  upon  the  landlord's 
failure  to  make  them,  he  can,  as  before  stated,  recover  the  amount 
of  his  reasonable  expenditures  in  that  behalf,!^^  and  presumably, 
in  addition,  the  amount  of  the  loss  caused  by  the  temporary  lack 
of  repair.182 

There  are  dicta  to  the  effect  that,  if  a  third  person  recovers 
against  the  tenant  for  injuries  caused  by  dangerous  conditions 
on  the  premises  which  would  not  have  existed  had  the  lessor  com- 
plied with  his  covenant  to  repair,  the  tenant  can  recover  from 
the  lessor,  as  for  breach  of  his  covenant,  the  amount  which  he 
has  thus  been  compelled  to  pay.^^^     it  would  seem  on  principle, 

178  Gulliver  v.  Fowler,  64  Conn.  is2  in  Benkard  v.  Babcock,  25  N. 
556,  30  Atl.  852;  Myers  v.  Burns,  35  Y.  Super.  Ct.  (2  Rob.)  175,  17  Abb. 
N.  Y.  269;  Hexter  v.  Knox,  63  N.  Y.  Pr.  421,  27  How.  Pr.  391,  it  was  held 
561;  Stewart  v.  Lanier  House  Co.,  that  for  breach  of  covenant  by  the 
75  Ga.  582.  Compare  Thomson-  les'^or  that  the  cellar  should  be  free 
Houston  Elec.  Co.  v.  Durant  Land  from  percolation  of  water  through 
Imp.  Co.,  144  N.  Y.  34,  39  N.  E.  7,  its  walls  or  floor,  the  lessee  could 
quoted  ante,  note  171.  recover  for  actual  loss  arising  fvorci 

In  Kohne  v.  White,  12  Wash.  199,  the    expense    of   repairing   past   and 

40  Pac.   794,   it  is   decided   that  the  preventing  future  evils,  and  depriva- 

net  rental  value  of  the  rooms  after  tion    of    the   temporary   use   of    the 

deducting  the  expenses  involved  in  building,    or    its    permanent    deter- 

running  the  lodging  house,  and  not  ioration,     though     not    for    injuries 

their  gross  rental  value,  was  to  be  which  he   could   have  preven<:ed. 

allowed.  "s  See  cases  cited  post,  §  107,  in 

179  Block    v.  Ebner,  54  Ind.  544.  which  the  right  of  a  third  person  to 
ISO  Cooke  V.    England,   27   Md.   14,  recover    against    the    lessor    on    ac- 

92  Am.  Dec.  618.  count   of   iniuries   which   would  not 

181  See  ante,  at  note  157.  have  occurred  if  the  lessor  had  com- 
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however,  decidedly  questionable  whether  such  an  item  of  loss  to 
tlie  tenant  could  be  regarded  as  having  been  within  the  contem- 
plation of  the  parties  at  the  time  of  the  making  of  the  covenant, 
wilhiu  the  gi-neral  rule  determining  the  amount  of  recovery  for 
breach  of  contract.' ^^ 

Since  the  tenant  would  not  be  entitled  to  recover  for  disturb- 
ance of  his  possession  by  reason  of  the  making  by  the  landlord  of 
repairs  in  accordance  with  his  covenant,'^'^  the  tenant  making 
them  himself,  on  the  landlord's  default  in  performance  of  the 
covenant,  should  not,  it  seems,  be  allowed  to  recover  for  the  re- 
sulting disturbance  of  possession.' s" 

(10)  Injuries  to  tenant's  person  or  property  on  premises.  A 
■  question  of  difficult)''  has  arisen  in  connection  with  a  landlord's 
covenant  to  repair,  as  to  whether  the  tenant  can  recover,  as  against 
the  landlord,  for  an  injury  to  his  person,  or  to  his  property  on  the 
premises,  which  would  not  have  occurred  had  the  landlord  com- 
plied -sWth  his  covenant.  Such  injuries  resulting  not  directly  from 
a  breach  of  the  contract,  but  from  physical  conditions  existing 
apart  from  the  contract,  which  the  contract  merely  undertook  to 
eliminate,  cannot  well  be  regarded  as  a  proximate  result 
of  the  breach  of  the  contract,  \\ithin  the  contemplation  of 
the  parties  at  the  time  of  the  making  thereof.  To  allow  a  recov- 
ery for  such  injuries  is  to  allow  a  recovery  as  for  tort  on  account 
of  a  breach  of  contract.  As  has  been  remarked,  there  is  no  more 
reason  for  allowing  such  a  recovery  against  a  landlord  than 
against  any  other  person,  a  carpenter  or  contractor,  for  instance, 
who  fails  to  carry  out  his  contract  to  repair  the  premises.^^T 

plied  with  his  covenant  to  repair  is  the   lessor   could    he   held    liable   to 

based  in  theory  on  a  supposed  right  the  tenant,  conceding  that  he  could 

cf  recoverj'   by  the  lessee  from  the  he  held    liable  for  any  part  of  the 

lessor  of  any  sum  which  might  have  amount   for   which    the    tenant   had 

been  recovered  against  the  lessee  by  been  made  liable,  a  question  which 

the  person  injured.  the  court  refused   to  consider. 

If*  In    Consolidated    Hand-Method  iR".  See  post.  §  87  f   (1). 

Lasting-Mach.    Co.    v.    Bradley,    171  isc  See  Green  v.  Eales,  2  Q.  B.  225; 

Mass.  127,  50  N.  E.  464,  68  Am.  St.  TVard   v.    Kelsev,   42  Barb.    (N.   Y.) 

Rep.    417,    it    was    decided     that    a  582.     But    Middlelvauff   v.    Smith,    1 

judgment  recovered  against  the  ten-  Md.  329,  seems  to  be  contra. 

ant    under    the    employer's    liability  ist  Tuttle  v.  Gilbert  Aifg.  Co.,  145 

act    was    not    conclusive    up>m    the  Mass.  169,  13  N.  E.  465. 
question   of  the   amount    for   which 
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There  cire  no  doubt  numerous  cases  in  which  one  who  has  con- 
tracted to  do  a  thing,  and  has  entered  upon  the  performance  of 
the  contract,  has  been  held  liable  for  negligence  in  the  course  of 
performance,  as  in  the  familiar  case  of  injuries  to  one  traveling 
under  a  contract  of  carriage,^^^  but  there  is,  it  is  conceived,  no 
principle  upon  which  one  can  be  held  liable  as  for  a  tort  merely 
because  he  has  failed  to  perform  a  contract  entered  into  by  him, 
there  being  no  obligation  upon  him,  apart  from  the  contract,  to 
do  that  which  he  has  contracted  to  do,^^^  unless  perhaps  an  ele- 
ment of  fraud  has  intervened.^^^ 

The  view  that  a  tenant  or  a  member  of  his  family  cannot  recov- 
er for  personal  injuries  which  would  not  have  occurred  had  the 
landlord  performed  his  covenant  to  repair  finds  support  in  a  num- 
ber  of  decisions.i^^     In  others  the  right  of  recoverv  for  such  in- 


•I. 


188  See  Pollock,  Torts,  c.  13;  1 
Jaggard,  Torts,  895,  897. 

189  See  Pollock,  Torts  (6th  Ed.) 
"512;   Dustin  v.  Curtis,  74  N.  H.  266, 

67  Atl.  220. 

In  Miles  v.  Janvrin,  196  Mass.  431, 
82  N.  E.  708,  124  Am.  St.  Rep.  575, 
it  is  said,  per  Loring,  J.,  that  "to 
charge  a  landlord  in  tort  for  per- 
sonal injuries  caused  by  a  negligent 
omission  to  make  needed  repairs, 
not  only  must  the  tenant  prove  thaf 
the  landlord  agreed  to  keep  the 
premises  in  repair,  but  he  must  go 
one  step  further  and  prove  that  the 
landlord  agreed  to  maintain  the 
premises  in  a  safe  condition  for  his 
(the  tenant's)  use.  *  *  *  jn 
short,  that  so  far  as  their  safety  is 
concernecl,  the  landlord's  relation 
to  the  premises  to  be  kept  in  re- 
pair is  the  same  as  that  of  a  land- 
lord in  case  of  common  passageways 
in    a    tenement    house." 

IPO  In  Rich  V.  New  York  Cent.  & 
H.  R.  R.  Co.,  87  N.  Y.  382,  it  is  de- 
cided that  a  breach  of  contract  may 
be  so  intended  and  planned,  and  so 
interwoven  into  a  scheme  of  op- 
pression and  fraud,  as  to  become,  in 
L.  and  Ten.  28. 


its  association  with  the  attendant 
circumstances,  a  tortious  act  or 
omission. 

191  Dustin  v.  Curtis,  74  N.  H.  266, 
67  Atl.  220;  Tattle  v.  Gilbert  Mfg. 
Co.,  145  Mass.  169,  13  N.  E.  465; 
Glenn  v.  Hill,  210-  Mo.  291,  109  S. 
W.  27,  16  L.  R.  A.  (N.  S.)  699  (sem- 
ble) ;  Spellman  v.  Bannigan,  36  Hun 
(N.  Y.)  174;  Kabus  v.  Frost,  50  N. 
Y.  Super.  Ct.  (18  Jones  &  S.)  72; 
Sanders  v.  Smith,  5  Misc.  1,  25  N. 
Y.  Supp.  125;  Miller  v.  Rinaldo,  21 
Misc.  470,  47  N.  Y.  Supp.  636;  Cuilhe 
V.  Ackerman,  58  Misc.  538,  109  N. 
Y.  Supp.  714;  Schick  v.  Fleisch- 
hauer,  26  App.  Div.  210,  49  N.  Y. 
Supp.  962;  Golob  v.  Pasinsky,  72  App. 
Div.  176,  76  N.  Y.  Supp.  388;  Flynn 
V.  Hatton,  43  How.  Pr.  (N.  Y.)  333; 
Frank  v.  Mandel,  76  App.  Div.  413, 
78  N.  Y.  Supp.  855;  Van  Tassel  v. 
Read,  36  App.  Div.  529,  55  N.  Y. 
Supp.  502;  Eschbach  v.  Hughes,  7 
Misc.  172,  27  N.  Y.  Supp.  320; 
O'Gorman  v.  Teets.  20  Misc.  359.  45 
N.  Y.  Supp.  929  (sickness);  Arnold 
V.  Clark,  45  N.  Y.  Super.  Ct.  ri3 
Jones  &  S.)  252;  Hamilton  v.  Fearj, 
8  Ind.  App.  615,  35  N.  E.  48,  52  Am. 


594  PHYSICAL  CONDITIONS.  §  S7 

juries  is  denied  U].)(»ii  the  t^round  that  tlie  person  injured  cou- 
tributed  to  the  injury  by  remaining  on  or  using  the  premisfs 
after  knowledge  of  the  defect.'"^  Oeeasionally  the  landlord  has 
been  held  liable  for  such  injuries  bj'  reason  of  his  noneomplianee 
with  his  covenant  to  repair.^'^^ 

In  one  case  the  lessor  was  held  liable  upon  the  theory  that  his 
failure  to  make  repairs  in  accordance  with  his  contract  constitut- 
ed negligence  on  his  part,  it  l)f'ing  said  that  where  the  landlord 
agrees  to  repair,  "his  duties  and  liabilities  are  in  some  respects 

St.  Rep.  485;   Collins  v.  Karatopsky,  App.   340,   108   S.  W.   616;    Moore  v. 

36  Ark.  316;    Davis  v.  Smith,  26  R.  Steljes,  69  Fed.  518.     And  see  cases 

I.  129,  58  Atl.  630,  66  L.  R.  A.  478,  cited   post,  notes   196-201.  ps   to   the 

106  Am.  St.  Rep.  691.  landlord's    liability    for    injuries    to 

^02  Hanson  v.  Cruse,  155  Ind.  176,  the  tenant's  goods  on  the  premises. 

57  N.  E.  904;    Hedekin  v,  Gillespie,  There   are  also  dicta  in  favor  of 

32    Ind.    App.    650,    72    N.    E.    143;  imposing  sneh  liability  in  Edwards 

Martin  v.  Surman,  116  111.  App.  282;  v.  New  York  &  H.  R.  Co.,  98  N.  Y. 

Walker  v.   Swaj'zee,  3   Abb.  Pr.    (N.  248,  50  Am.  Rep.  659;   Perez  v.  Rab- 

Y.)    138:    Arnold  v.  Clark,  45  N.  Y.  aud,    76    Tex.    191,    13    S.    W.    177. 

Super.  Ct.  (13  Jones  &  S.)  252;    Mc-  There   is   sometimes    an   implication 

Ginn  v.  French,  107  Wis.   54,  82  N.  to  this  effect,  the  court  saying  that 

W.  724;   Reams  v.  Taylor,  31  Utah,  in  the  absence  of  a  covenant  to  re- 

288,  87  Pac.  1089,  120  Am.  St.  Rep.  pair   the  landlord   is   not  liable   for 

30.    And   see  Alexander  v.   Rhodes,  such   injuries.     See  e.  g.,  Harpel  v. 

104  Ga.  807,  30  S.  E.  968;  Thompson  Fall,    63    Minn.    520,    65  N.   W.   913: 

V.  Clemens,  96  Md.  190,  53  Atl.  919,  Laird   v.  McPzeorge,  16  Misc.   70,  57 

60  L.  R.  A.  580;    Brown  v.  Toronto  N.  Y.  Supp.  G?:l;  Tredway  v.  Machin, 

General    Hospital,   23    Ont.    599.     On  91  Law  T.   (N.  S.)  310. 

the  other  hand,  in  Stillwell's  Adm'r  In    Cavalier   v.   Pope    [1906]    App. 

V.  South  Louisville  Land  Co..  22  Ky.  Cas.  428,  afg.   [19051   2  K.  B.  757,  a 

Law  Rep.   785,   58  S.   W.  696,   52  L.  husband  and  wife  sued  for  injuries 

R.   A.    325,   it   was  held   that,   when  from  defects  which  the  landlord  had 

the  landlord  had  promised  to  repair  agreed    to    repair,   and   there   was    a 

a  dangerous  cistern  on  the  premises,  judgment    for    the    husband,    as    for 

the  lessee  was  not  negligent  in  mov-  brea';h  of  contract,  for  the  expense 

Ing  on  the  premises  with  his  small  caused   him   by    his   wife's   injuries, 

child,  the  tenant  exercising  care  to  There  was  no  appeal  from  the  judg- 

prevent   the    child    falling   into   the  ment   for   the    husband,    and    conse- 

cistern,  which  it  nevertheless  did.  quently  the  appellate  courts  do  not 

19'^  Sontag  V.   O'Hare,  73  111.  App.  discuss    whether    the    expense    thus 

432;      Stillwell's     Adm'r     v.     South  caused    the    husband    was    properly 

^.'Ouisville    Land    Co.,    22    Ky.    Law  recoverable  by  him  as   damri''es  for 

Rep.  785,  58  S.  W.  696,   52  L.  R.  A.  breach  of  contract     A  judgment  for 

325;   Collins  v.  Fillingham,  129  Mo.  the  wife  was  reversed. 
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similar  to  those  of  an  owner  and  occupant. "^^^  And  in  anothei 
ease  it  is  stated  that  his  liability  under  such  circumstances  is  to 
be  based  on  his  negligence  in  failing  to  make  repairs  in  accord- 
ance with  his  covenant,  after  he  has  notice  of  the  need  of  re- 
pairs, and  the  lapse  of  a  reasonable  time  wdthin  which  to  make 
them.^95  j^T^jt^  ag  before  suggested,  it  is  difficult  to  see  how  the 
mere  breach  of  the  contract  can  in  any  case  constitute  negligence, 
there  being  no  legal  duty  upon  the  lessor  as  to  the  condition  of 
the  premises,  apart  from  the  contract. 

If  the  landlord,  after  contracting  to  repair,  commences  the 
ranking  of  repairs,  and  in  the  course  of  the  work  renders  the 
premises  dangerous  to  persons  thereon  by  reason  of  what  he  him- 


i9i  Barron  v.  Liedloff,  95  Minn. 
474,  104  N.  W.  2S9.  There  the  per- 
son injured  was  a  sublessee  holding 
under  a  lease  from  defendant's  ten- 
ant. (Post,  §  97  c).  The  case  does 
not  discuss  the  theory  of  liability, 
and  cites  two  cases  only,  one  involv- 
ing the  liability  of  a  landlord  for 
defects  in  an  elevator  of  which  he 
retained  the  entire  control  as  not 
being  included  in  the  leased  prem- 
ises, and  the  other  involving  the 
question  of  the  lessor's  liability  for 
concealed  defects  existing  at  the 
time  of  the  lease  of  which  he  had 
reason  to  know. 

195  Thompson  v.  Clemens,  96  Md. 
196,  53  Atl.  919,  60  L.  R.  A.  580, 
where  it  is  said.  "It  may  be  con- 
ceded that  in  this  state,  when  a 
landlord  has  agreed  to  make  repairs, 
there  is  a  duty  resting  on  him  to 
do  so,  and  upon  his  failure  the  ten- 
ant may  either  sue  on  his  contract 
or  bring  an  action  on  the  case  found- 
ed in  tort  for  neglect  of  that  duty. 
*  *  *  It  seems  to  us  that  the 
correct  rule  in  a  case  such  as  the 
one  under  consideration  is  that  the 
mere  failure  of  the  landlord  to  make 
repairs  which  he  had  agreed  to 
make  cannot  make  him  responsible 


to  the  tenant,  or  a  member  of  his 
family,  for  damages  for  personal  in- 
juries sustained  by  reason  of  the 
defective  condition  of  the  premises, 
whether  such  suit  be  in  assumpsit 
or  in  case,  but  in  order  to  recover 
such  damages  there  must  be  shown 
some  clear  act  of  negligence  or 
misfeasance  on  the  part  of  the  land- 
lord beyond  the  mere  breach  of  con- 
tract." It  was  held  in  this  case 
that  the  landlord  was  not  negligent, 
since  he  did  not  know  of  the  need 
of  repairs.,  and  consequently  was 
not  liable  for  the  personal  injuries. 
The  same  result,  under  the  facts, 
might  have  been  attained  on  the 
theory  that  the  contract  to  repair 
was  to  be  construed  as  requiring 
the  landlord  to  repair  only  when  he 
had  notice  of  the  need  of  repair,  as 
before  stated.  See  ante,  §  78  d  (6). 
The  statements  made  in  the  case 
last  cited  are  approved  in  Graff  v. 
Lemp  Brew.  Co.,  130  Mo.  App.  618, 
109  S.  W.  1044,  where  it  is  also 
said  that  if  a  duty  from  one  per- 
son to  another  becomes  an  inci- 
dent of  the  relation  between  them, 
tho'igh  it  is  created  by  contract,  a 
negligent  omission  to  discharge  it 
gives  a  right  of  action  ex  delicto. 
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self  does,  he  is  then,  it  is  evident,  liable  as  for  ne?;li;JConce  on  ac- 
count of  injuries  to  the  tenant  or  other  person  rightfully  on  the 
premises,  not  himself  guilty  of  contributory  negligence. 

There  are  a  number  of  decisions  to  the  effect  that  the  landlord 
is  liable  for  injuries  to  the  tenant's  property  on  the  leased  prem- 
ises which  would  not  have  occurred  had  the  landlord  complied 
with  his  covenant  to  repair.^ »«  No  distinction  can,  it  is  conceived, 
be  taken  between  the  case  of  injury  to  the  person  of  the  ten- 
ant or  one  of  his  family,  and  injury  to  his  chattels  on  the  prem- 
ises, and  those  cases  may  be  considered  as  equivalent  to  decisions 
that  he  would  be  liable  for  such  personal  injuries  as  a  result  of 
his  failure  to  perform  his  contract.^^^  Occasionally,  on  the  other 
hand,  it  has  been  decided  that  he  is  not  so  liable  for  injuries  to 
the  tenant's  chattels^^^  for  the  reason,  as  sometimes  stated,  that 
the  tenant  has  no  right  to  leave  his  property  where  it  is  exposed 

190  Brunswick  Grocery  Co.  v.  Spen-  ant  had  been  performed  could  be 
cer,  97  Ga.  764,  25  S.  E.  764;  Mason  recovered,  the  fact  that  property  on 
V.  Howes,  122  Mich.  329,  81  N.  W.  the  premises  wa.s  Injured  owing  to 
111  (semble);  Rauth  v.  Davenport,  the  defects  could  be  proven  for  the 
60  Hun,  70,  14  N.  Y.  Supp.  69;  Cole-  purpose  only  of  showing  that  tlj« 
man  v.  Central  Trust  Co.,  25  Misc.  premises  could  not  be  used  as  orig- 
295    54  N.  Y.  Supp.  561;   Phillips  v.    inally  intended. 

Ehrmann,  8  Jlisc.  39,  28  N.  Y.  Supp.  In  Yarner  v.  Rice,  39  Ark.  344,  and 
519;  Ehinger  v.  Bahl,  208  Pa.  250,  Wisdom  v.  Newberry,  30  Mo.  App. 
57  All.  572;  Kohne  v.  White,  12  241,  It  is  decided  that  In  case  of 
Wash.  199,  40  Pac.  794;  Murphy  v.  breach  of  contract  to  repair  a  fence, 
Farley  124  Ala.  279,  27  So.  442.  See  there  is  no  right  of  recovery  for  con- 
Green  v.  Eales,  2  Q.  B.  225;  Pratt,  sequent  injuries  to  crops.  Com- 
Hurst  &  Co.  V.  Taller,  186  N.  Y.  pare  cases  cited  post,  note  202. 
417,  79  N   E.  328.  In   Leavitt   v.   Fletcher,   92    Mass. 

i»7See  ante,  at  note  193.  (10  Allen)   119.  it  was  decided  that 

isHin  Dorwin  v.  Potter,  5  Denio  a  covenant  to  make  repairs  on  the 
(N.  Y.)  306,  the  landlord  was  held  oiitside  of  the  building  did  not  ren- 
net to  be  liable  for  injury  to  th5  der  the  landlord  liable  for  injuries 
tenant's  dairy  stock  and  decrease  in  to  the  tenant's  articles  in  the  build- 
the  supply  of  milk  resulting  from  Ing  caused  by  a  fall  of  the  building, 
defects  in  a  barn  which  he  had  since  the  covenant  was  in  effect  not 
agreed  to  keep  in  repair.  In  Cook  that  the  outside  would  not  give  way, 
v?  Soule.  56  N.  Y.  420.  it  was  held  but  that  if  it  did  he  would  repair  It. 
that  while  only  the  difference  be-  But  in  Green  v.  Eales,  2  Q.  B.  225,  a 
tween  the  actual  rental  value  of  substantially  similar  covenant  was 
the  premises  and  that  whif'h  they  construed  differently,  it  seems, 
would  have  had   in  case  the  coven- 
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to  injury  owing  to  the  nonrepair  of  the  premises,i9*>  while  some- 
times it  is  stated  that  the  landlord  is  not  liable  for  the  reason 
that  the  tenant  could  have  avoided  any  such  injury  by  making 
the  repairs  himself,  it  being  the  duty  of  one  injured  to  reduce  the 
damage  so  far  as  possible.^oo  In  one  or  two  cases,  the  fact  that 
the  tenant  thus  failed  to  make  repairs  is  regarded  as  a  ground 
for  exempting  the  landlord  from  liability  only  if  the  making  ^f 
repairs  would  have  involved  but  a  small  outlay  by  the  tenant.^oi 


loe  Hendry  v.  Squier,  126  Ind.  19, 
25  N.  E.  830,  9  L.  R.  A.  798:  Cook  v. 
Soule,  56  N.  Y.  420;  Reiner  v.  Jones, 
38  App.  Div.  441,  56  N.  Y.  Supp.  4?3; 
Weinberg  v.  Ely,  114  App.  Div.  857, 
100  N.  Y.  Supp.  283;  Cantrell  v. 
Fowler,  32  S.  C.  589,  10  S.  E.  934. 

In  Flynn  v.  Trask,  93  Mass.  (11 
Allen)  550,  involving  an  action  of 
contract  on  the  agreement  to  re- 
pair, it  was  held  that  evidence  of 
the  lessee's  failure  to  exercise  due 
care  to  prevent  injury  by  the  land- 
lord's failure  to  perform  his  contract 
could  be  given  only  in  reduction  of 
damages.  This  is,  of  course,  a  rule 
applicable  to  any  action  on  a  con- 
tract. In  this  case  it  seems  that 
damages  were  given  by  the  jury  for 
injuries  to  property  on  the  premises, 
but,  the  opinion  says,  "No  instruc- 
tions were  asked  or  objected  to  upon 
the  rule  of  damages." 

Where  a  tenant,  aware  of  the  de- 
fective condition  of  the  premises, 
remained  thereon,  reljing  on  the 
landlord's  promise  to  renair  and  to 
pay  him  for  any  damage  to  his 
furniture  from  lack  of  repair,  it  was 
held  to  be  a  question  for  the  jury 
whether  the  tenant  was  justified  in 
remaining  and  so  entitled  to  recover 
for  such  damage.  Bold  v.  O'Brien, 
12  Daly  (N.  Y.)  160.  And  see 
STeglia  v.  Lielouka,  32  Misc.  707,  65 
N.  Y.  Supp.  500.  That  the  tenant 
was,  under  particular  circumstances, 


justified  in  remaining,  see  Miller  v. 
Sullivan,  77  Kan.  252,  94  Pac.  266. 
In  Mason  v.  Howes,  122  Mich.  829, 
81  N.  W.  Ill,  a  tenant  was  decided 
not  to  be  negligent  in  remaining  on 
the  premises,  though  the  plastering 
which  fell  on  him  was  defective,  he 
not  knowing  +his  fact. 

In  Gavan  v.  Norcross,  117  Ga.  356, 
43  S.  E.  771,  it  is  decided  that  a 
statement  by  the  landlord,  after  the 
destruction  of  the  roof  by  fire,  made 
to  the  tenant,  that  it  was  not  nec- 
essary to  remove  from  the  building 
on  account  of  the  fire,  did  not  jus- 
tify the  tenant  in  leaving  his  prop- 
erty there  exposed  to  the  rain. 
Even  if  regarded  as  a  guaranty 
against  injury  to  the  goods,  it  would 
be  invalid  as  not  based  on  any  con- 
sideration. 

200  Hendry  v.  Squier,  126  Ind.  19, 
25  N.  E.  830,  9  L.  R.  A.  797;  Cantrell 
V.  Fowler,  32  S.  C.  589,  10  S.  E.  934. 
See  Brett  v.  Berger,  4  Cal.  App.  12, 
87  Pac.  222,  where  the  lessor's  con- 
tract was  to  furnish  material  for  re- 
pairs. 

201  Parker  v.  Meadows,  86  Tenn. 
181,  6  S.  W.  49.  See  Biggs  v.  Mc- 
Curley,  76  Md.  409,  25  Atl.  466. 

The  tenant  cannot,  it  has  been 
held,  be  deprived  of  a  right  to  re- 
cover damages  for  injury  to  his 
property  by  the  fact  that  he  failed 
to  make  the  repairs  himself,  if  the 
landlord    purported    to    make   them 
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Occasionally  the  covcnaut  to  repair  expressly  states  that  the 
purj)osc  is  to  avoid  a  particular  source  of  injury,  and  such  injury 
may  then  be  regarded  as  withiu  the  contemplation  of  the  parties 
and  as  consequently  a  proper  element  of  damages  for  breach  of 
the  covenant.-"*"  So  in  the  case  of  a  covenant  to  repair  fences 
so  as  to  prevent  injury  to  crops  from  live  stock,  tht,  icuant  has 
been  held  to  be  liable  for  such  injuries  to  the  crops  resulting  from 
the  landlord's  failure  to  repair  the  fences.-"- 

e.  Contract  by  landlord  to  improve  or  put  in  repair— (1) 
General  considerations.  The  contract  to  repair,  above  consider- 
ed, is  one  to  keep  in  repair,  that  is,  to  make  repairs  as  occasion 
for  them  arises  during  the  tenancy,  such  a  conti-act,  of  itself,  or- 
dinarily assuming  that  the  premises  are  already  in  repair.  Oc- 
casionally the  lessee,  knowing  that  the  premises  are  not  in  repair, 
or  are  in  an  unfinished  condition,  or  are  otherwise  in  a  condition 
not  suited  to  his  purposes,  requires  the  lessor  to  agree  generally 
to  put  the  premises  in  repair,  to  make  certain  repairs,  or  to  com- 
plete certain  designated  improvements.  The  principles  appli- 
cable to  such  an  agreement  are  ordinarily  the  same  as  those  appli- 
cable to  an  agreement  to  keep  in  repair.  Some  matters,  however, 
in  connection  with  contracts  for  specific  repairs  or  improvements, 

(repairs  of  leaks  in  the  roof)  and  So.  865;  Culver  v.  Hill,  68  Ala.  66, 
told  the  tenant  that  he  had  done  44  Am.  Rep.  134;  Buck  v.  Rodgers, 
60.  Derap.-^ey  v.  Hertzfield.  30  Ga.  39  Ind.  222.  Se^  Hay  v.  Short,  49 
866.  To  the  same  effect,  see  Miller  Mo.  139.  In  such  cases  the  contract 
V.  Sullivan,  77  Kan.  252,  94  Psc.  266.  may,  it  would  seem,  be  construed 
And  it  has  been  su^R^sted  that  he  as  a  p:iiarnnty  aeainst  injury  from 
might  be  excused  from  making  them  the  cause  named  provided  the  land- 
by  "the  fact  that  the  landlord  prom-  lord  knows  of  the  lack  of  repairs. 
Ised  to  make  them  after  being  in-  Somewhat  similar,  at  least  in  the- 
formed  that  they  were  necessary  ory,  is  a  case  in  which  the  landlord 
(Flynn  v.  Hatton,  43  How.  Pr.  [N.  reserved  the  right  to  care  for  cer- 
Y.]  333),  a  view  which  is  disap-  tain  trees  on  the  premises  and 
proved  in  Sanders  v.  Smith,  5  Misc.  agreed  that  in  caring  for  them  he 
1  25  N.  Y.  Supp.  125.  would  not  injure  the  tenant's  plants, 
'  sola  See  the  remarks  in  Miles  v.  and  he  was  hold  liable  for  injuries 
.Tanvrin,  196  Mass.  431.  82  N.  E.  708,  to  the  planti;  caused  by  a  mixture 
124  Am.  St.  Rep.  575.  as  to  an  agree-  which  he  sprinkled  on  the  trees 
ment  by  the  lessor  to  maintain  without  reference  to  whether  he 
premises  in  safe  condition.  Ante,  was  negligent.  Roussinet  v.  Re- 
note  1S9.  bout.  76  Cal.  454.  And  see  Beakes  v. 
>n2  Bloodworth  v.  Stevens.  51  Miss.  Holzman,  47  Misc.  384,  94  N.  Y. 
475;    Rowe  v.  Baber,  93  Ala.  422,  8  Supp.  33. 
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may  conveniently  be  considered  apart  from  fhe  other  class  of  con- 
tracts referred  to. 

There  is  a  decision  in  one  state  that  a  lease  of  a  store  in  a  build- 
ing in  course  of  erection  involves  a  covenant  by  the  lessor  that 
the  store  shall  be  finished  and  fit  for  use  at  the  commencement 
of  the  term  named,203  but  this  seems  questionable,  and  in  another 
state  it  has  been  decided  that  a  lease  of  a  building  in  course 
of  construction  does  not  imply  a  covenant  to  complete  it.^o^ 

(2)  Inference  from  contract  to  keep  in  repair.  Even  without  ^ 
an  explicit  contract  by  the  landlord  to  put  the  premises  in  repair, 
a  contract  by  him  to  keep  the  premises  "in  good  repair,"  requires 
him  to  put  them  in  good  repair,  if  out  of  repair  at  the  time,  the 
degree  of  repair  to  be  determined  with  reference  to  the  nature, 
age,  and  location  of  the  premises.^o^ 

In  two  states  a  covenant,  in  the  lease  of  a  building  for  a  par- 
ticular purpose,  to  make  repairs,  is  said  to  require  the  building 
to  be  put  in  such  repair  as  the  purpose  requires. 206  And  in  an- 
other a  covenant  to  "do  all  necessary  repairs"  was  held  to  re- 
quire the  floors  to  be  put  in  as  good  condition  at  least  as  they 
were  in  when  originally  constructed.^o^ 

203  La     Farge     v.     Mansfield,     31    there   could    be   firee  in   the    rooms. 
Barb.   (N.  Y.)   345  (one  out  of  three    Meyers  v.  Burns,  35  N.  Y.  269. 
judges      dissenting).     There      is      a        ^o«  Piper    v.    Fletcher,    115    Iowa, 
dictum    to    that    effect    in    Paul    B.    263,   88   N.  W.   380:    Riley  v.  P.ttis 
Pough  &  Co.  V.   Cerimedo,  44  Misc.    ^^^^^y,    96    Mo.    318,    9    S.   W.    906. 

In  the  lattois"  case  the  covenant  ?.ctu- 
246,  88  N.  Y.  Supp.   1054.  ,,  »x      ,  •  .  .    ,. 

'  ally  was     to  keep  m   good  repanr, 

2(KRatkowski    V.    Masolowski,    57    ^,^.^^    ^^.^^^    ^^^    ^^^^    ^^^^    .^^^ 

111.  App.  525.  accord  with  those  cited  in  the  prev- 

205  Saner  v.  Bilton,  7  Ch.  Div.  815;  jous  note.     Both   decisions   cite  Mj'- 

Payne  v.  Haine,  16  Mees.  &  W.  541;  grs  v.   Burns,   35   N.   Y.    269,   supra. 

Miller   v.    McCardell,    19    R.    I.    304,  gee,  also.  Olson  v.  Schultz,  67  Minn. 

33    Atl.    445,    30    L.    R.    A.    682.     In  494^  70   n.  W.  779,  36  L.  R.  A.  790, 

Keroes  v.   Richards,    28    App   D.    C,  64  Am.  St.  Rep.  437. 

310,  such  is  said  to  be  the  result  of  207  Ward  v.  Kelsey,  38  N.  Y.  80,  97 

a  covenant  merely  "to  repair."     The  Am.  Dec.  773. 

authorities  cited  do  not  sustain  the  a  covenant  to  make  specific  re- 
statement, pairs  can,  obviously,  not  be  con- 
A  covenant  to  keep  in  good  nee-  strued  as  requiring  the  making  of 
essary  repair,  in  the  lease  of  a  hotel,  all  repairs  necessary  to  make  the 
was  held  to  require  the  landlord  to  premises  perfectly  safe.  Howell  v. 
put  the  flues  in  such  condition  that  Schneider,   24  App.   D.   C.    5?4. 
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(3)  Consideration  to  support  the  contract.  An  a^^recraei.i  to 
put  in  repair,  or  for  specific  repairs  and  improvfuuTiTs,  must,  like 
one  to  keep  in  repair,  be  supported  by  a  consideration,  and  if 
juade  after  the  demise  without  any  new  consideration,  it  is  in- 
valid.^"^  A  promise  to  pay  an  increased  rent  is  suffieent  consid- 
eration,-"" as  is  the  waiver  of  the  lessee's  right  to  rescind  the  lease 
for  fai.se  representatious  made  by  the  lessor.^io  A  contract  by 
the  lessor,  made  after  the  destruction  by  tire  of  the  buildings 
on  the  land,  to  rebuild,  if  the  lessee  will  replace  the  machinery, 
is  supported  by  a  suflieient  considei-ation.^'*  And  there  is,  no 
doubt,  a  sufficient  consideration  if  the  tenant  has  a  right  to  relin- 
quish pos.session  owing  to  the  condition  of  the  premises,  and  the 
lessor  agrees  to  make  the  repairs  in  consideration  of  the  tenant's 
consent  to  remain.-' - 

(4)  Nature  of  the  contract.  A  covenant  to  put  in  repair  or 
improve  ditTers  from  one  to  Iceep  in  repair  in  that  it  is  not  a  con- 
tinuing covenant  admitting  of  successive  breaches,  but,  when 
broken,  it  is  broken  once  for  alL^^^ 

A  covenant  to  put  in  repair  or  improve  no  doubt  runs,  before 
breach,  in  favor  of  an  assignee  of  the  leasehold  and  against  a 
transferee  of  the  reversion,  -i*  but  since,  as  just  stated,  it  is  not 
continuous,  if  it  is  broken  before  a  transfer  of  tlie  leasehold  or  of 
the  reversion,  there  can  be  no  further  breach  and  the  covenant 
does  not  run.^i^ 

208  Hardison  v.  Hookar,  25  Tex.  210  Sisson  v.  Kaper,  105  Iowa,  599, 
91;  Handrahan  v.  O'Regan,  45  Iowa,    75   N.   W.    490. 

298.  211  Frey  v.   Vignier,   145   Cal.   251, 

In  Vass  V.  Wales,  129  Mass.  38,  it  78  Pac.  733. 
was  held  that  where  an  agreement  ?-)2  See  Beakes  v.  Holzmau,  47 
by  the  lessor  to  make  certain  re-  Misc.  384,  94  N.  Y.  Supp.  33;  Ben- 
pairs  was  in  a  separate  paper,  but  nett  v.  Sullivan.  100  Me.  118,  60 
was  contemporaneous  with,  and  a  Atl.  886  and  cases  cited  ante,  note 
part  of  the  same  transaction  as,  the  139. 

lease,    the    acceptance    of   the   lease  213  Coward  v.  Gregory,  L..  R.  2  C. 

which  contained   a  covenant  to   de-  P.  153;    Chadwick  v.   Woodward,  13 

liver  up  the  premises  at  the  end  of  Abb.  N.  C.    (N.  Y.)    441. 

the  term  in  as  good   order  and   re-  2^*  Spencer's  Case,   5  Coke,   16  a; 

pair  "as  the  same  now  are  or  may  Gerzebek  v.  Lord.  33  N.  J.  Law,  240. 

be    put   into   by   the  lessor"   was   a  21^  Coward  v.  Gregory,  L.  R.  2  C. 

sufficient    consideration.  P.    153;    Grescot   v.    Green,    1    Salk. 

209  See  Donellan  v.  Read,  3  Barn.  199;  Morris  v.  Kennedy  [1896]  2 
&  Adol.  899.  If.  247. 
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(5)  Character  of  improvements  or  repairs.  The  decisions  con- 
struing various  covenants  of  this  nature  with  regard  to  the  char- 
acter of  the  improvements  or  repairs  required  thereby  are  not 
susceptible  of  reduction  to  any  general  principles.  Several  of 
them  are  stated  in  the  notes  below.^is  Sometimes  the  contract 
is  to  complete  a  building  in  course  of  construetion,^!"  and  some- 
times merely  to  put  in  repair  or  to  improve  a  building  already 
erected.218     A  covenant  of  the  former  class,  that  is,  to  complete 


In  Gerzebek  v.  Lord,  33  N.  J. 
Law,  240,  the  lessor  agreed  "to  give 
said  house  one  coat  of  paint  inside 
and  out,  to  repair  and  cleanse  the 
walls  inside,  and  also,  during  the 
term  of  lease,  to  repair  the  water 
pipes  and  water  closets,  walls,  and 
do  all  other  necessary  repairs  to 
make  the  property  in  a  good  and 
tenantable  condition,"  and  it  was 
held  that  the  covenants  to  give  a 
coat  of  paint  and  to  repair  and 
cleanse  the  walls  were  capable  of 
but  a  single  breach,  and  consequent- 
ly, if  not  performed  within  a  reas- 
onable time,  were  broken,  and  thf^ 
burden  did  not  pass  to  a  transferee 
of  the  reversion ;  but  aliter  as  to  the 
other  covenants  to  do  certain 
things  "during  the  term  of  lease." 

216  A  covenant  by  the  lessor  to 
put  in  a  skylight  in  case  the  owner 
of  the  land  adjoining  should  build 
and  thereby  cut  off  the  light  was 
held  not  to  require  him  to  put  in 
the  skylight  merely  because  the  ad- 
joining owner  erected  a  temporary 
structure,  a  "spite  fence,"  as  a  result 
of  a  quarrel  between  him  and  the 
lessee.  Huber  v.  Ryan,  57  App.  Div. 
34,   67  N.  Y.  Supp.  972. 

A  provision  in  a  lease  at  a  certain 
rent  that  until  the  landlord  put  in 
another  heating  apparatus  the  rent 
should  be  a  less  siim  was  held  not 
to  require  the  landlord  to  put  in 
such  apnaratus.  Gatch  v.  G?.rret- 
son,  100  Iowa,  252,  69  N.  W.  550. 


217  In  the  case  of  a  lease  of  a  part 
of  an  unfinished  building,  a  cov- 
enant to  finish  the  premises  leased 
in  the  manner  of  another  building 
named  was  held  to  require  the  part 
leased  to  be  made  as  tenantable 
and  fit  for  use  as  the  corresponding 
part  of  the  building  named,  it  not 
being  sufficient  to  finish  that  part 
and  to  leave  the  building  without 
a  roof.  Tuller  v.  Davis,  11  N.  Y. 
Super.  Ct.  (4  Duer)  187.  But 
v/here,  during  the  construction  of 
a  three  story  building,  the  owner 
of  the  land  leased  the  two  upper 
stories  for  five  years,  it  was  held 
that,  in  spite  of  a  provision  that 
the  "building"  should  be  completed 
by  a  date  named,  it  was  sufllcient 
that  the  two  upper  stories  were 
co-npleted  by  that  date.  Lynch  v. 
Be-htel,  19  Mont.  548,  48  Pac.  1112. 

21S  Where  there  was  an  agree- 
ment that  the  tenant  should  put  the 
premises  in  complete  repair  and 
that  he  should  be  allowed  for  the 
expense  on  the  rent  for  the  second 
year,  and  the  cost  of  making  repairs 
exceeded  the  rent  for  that  year,  it 
was  held  that  the  tenant  was  efl- 
titled  to  be  paid  out  of  the  rent  for 
the  third  year.  Mattocks  v.  Cul- 
lum,    6   Pa.    454. 

Where  a  lease  provided  that  the 
premises  should  be  kept  in  good  re 
pair  by  the  lessees,  "it  being  un- 
derstood that  said  premises  shall 
be    in    gjood    repair    before    entry" 
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tlie  building,  does  not  require  that  the  buihling  should  be  con- 
structed iu  such  a  maniu  r  that,  ^vhcn  completed,  it  will  be  suit- 
able for  the  use  to  which  the  lessee  intends  to  devote  it,-^"  th()U>,'h 
no  doubt  the  lessor  is  bound  actually  to  coini)l'-'te  it  and  not  leave 
part  oi'  the  work  undone.^^o  So  far  as  it  may  be  the 
rule  in  any  state--^  that,  when  the  lease  is  for  a  par- 
ticular purpose,  a  covenant  to  keep  i-^  repair  requires  the  les- 
sor to  put  the  premises  in  such  repair  as  the  purpose  requires,  a 
covenant  to  put  in  repair  would  no  doubt  have  the  same  effect. 
But  it  has  been  held  in  England  that  an  agreement  by  the  lessor 
to  put  the  premises  in  good  tenantable  repair  does  not  involve  an 
undertaking  to  put  them  in  repair  so  as  to  be  suitable  for  any 
particular  purpose  for  which,  to  the  lessor's  knowledge,  the  lessee 
may  intend  to  use  them.222  Such  a  covenant,  there,  necessitates 
merely  that  they  shall  be  put  in  good  repair,  having  reference 
to  their  age,  class  and  location.223 

under  the  lease,    it    was    held    that  though  the  lessor  knew  that  It  was 

there  was  In  effect  an  express  cov-  to  be  used  for  storing  heavy  goods, 

enant  by  the  lessor  to  put  the  prem-  The  judges  also  emphasize  the  fact 

Ises    in    good    repair    before    entry,  that  the  lessee  made  no  complaint 

McCulloch  V.  Dobson,  133  N.  Y.  114,  as  to  the  walls  till  after  the  reprtirs 

30  N.  E.  641.  were  made  and  the  lessee  had  taken 

219  Bentley    v.    Taylor    (Iowa)    39  possession. 

N.    W.    2G7;     Rutland     FoundVy    &  223  Saner  v.  Bilton,  7  Ch.  Div.  815. 

Mach.  Shop  Co.  v.  King,  51  Vt.  462.  In   Payne  v.  Haine,  16  Mees.  &  W. 

220  See  Swift  v.  East  Waterloo  541,  Parke  said:  "The  cases  all 
Hotel  Co.,  40   Iowa,  322.  show    that    the    age    and    class    of 

221  See  ante,  note  150.  the  premises  let,  with  their  general 

222  ;McClure  v.  Little,  19  Law  T.  condition  as  to  repair,  may  be  esti- 
(N.  S.)  287.  This  was  a  case  of  mated  in  order  to  measure  the  ex- 
a  dwelling  house  which  had  been  tent  of  the  repairs  to  be  done, 
converted  into  a  warehouse,  and  the  Thus,  a  house  in  Spitalficlds  may  be 
walls  of  which  were  insufficient  to  repaired  with  materials  inferior  to 
sustain  the  weight  placed  in  it  by  those  requisite  for  repairing  a  man- 
the  lessee.  The  theory  of  the  de-  eion  in  Grosvenor  square";  and  it 
cision  presumably  is,  havinr;  regard  was  said  by  Baron  Alderson  that  "It 
to  the  cases  cited  in  the  next  note,  is  no  doubt,  in  practice,  difficult  to 
that  the  repairs  wer"  r.fficient  for  a  say  what  is  a  putting  premises,  so 
warehouse  of  that  -s,  that  is,  one  old  as  to  be  ready  to  perish,  into 
created  out  of  an  old  dwelling,  good  repair,  or  keeping  them  In  It; 
and  that  the  covenantee  could  not  but  a  contract  to  'put'  premises  In 
require  the  lessor  to  make  the  build-  good  repair  cannot  mean  to  furnish 
Ing  equal  to  a  new  warehouse  even  new  ones  where  those  demised  wero 
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(6)  Time  of  making  improvements  cr  repairs.  If  the  lease 
provides  that  the  lessor  shall  make  improvements  or  speeitio  re- 
pairs, without  naming  any  time  for  making  them,  they  are,  it  has 
been  held,  to  be  made  in  a  reasonable  time,  and  if  not  so  made 
there  is  a  breach  of  the  covenant.-'-^ 

(7)  Waiver  of  performance.  While  it  is  stated  in  a  number 
of  cases  that  the  right  to  require  the  lessor's  compliance  with 
his  covenant  to  make  preliminary  repairs  or  improvements  as  a 
condition  precedent  to  the  payment  of  rent  is  waived  by  the  les- 
see's entry  into  possession,- ^s  it  does  net  seem  that  such  entry 
involves  a  waiver  of  compliance  with  the  covenant  for  other  pur- 
poses,-^6  except  perhaps  as  regards  the  sufilciency  of  the  repairs 
actually  made.-^'^ 

That  the  tenant  pays  the  rent  as  stipulated  would  seem  not  to 
involve  any  waiver  of  the  right  to  assert  a  claim  for  damages  on 
account  of  the  breach  of  the  lessor's  covenant.-^s  There  is  ordi- 
narily no  obligation  on  one  to  assert  his  claim  by  way  of  set-off, 
and  the  payment  of  the  rent  without  any  assertion  of  the  claim 
for  damages  in  no  way  prejudices  the  landlord.  There  is,  how- 
ever, perhaps,  a  AVisconsin  case  to  the  contrary ,2  29  and  in  Penn- 

old,  but  to  put   and   keep   them   in  balance  of  the  building,   which  waS 

good   tenantable    repair   with    refer-  not  ready  for  occupancy,  in  breach 

ence  to  the  purpose  for  which  they  of  the  iPF-sor's  contract  to  have  tne 

are  to  be  used."  whole  building  so  ready  at  a  certain 

224Coward  v.  Gregory,  L.  R.   2  C.  time.     San  Reno  Hotel  Co.  v.  Bren- 

P.  153;    Gerzebek  v.  Lord,  33  N.  J.  nan,    64    Hun,    607,   19   N.    Y.    Supp. 

Law,  240;   Lunn  v.  Gage,  37  111.  19,  276. 

87  Am.  Dec.  233;  Young  V.  Burhans,  227  in    Williamson    v.     Miller,    55 

80  Wis.  438,  50  N.  W.   343.  Iowa,  86,  7  N.  W.  416,  it  was  held  that 

225  See  post,  §  182  r  (2).  if  the  landlord,  having  covenanted  to 

226  See  Swift  v.  East  Waterloo  put  the  fences  in  repair,  did  repair 
Hotel  Co.,  40  Iowa,  322;  Piper  v.  them,  the  lessee,  having  taken  pos- 
Fletcher,  115  Iowa,  263,  88  N.  W.  session,  was  concluded  from  object- 
380;  Thompson-Houston  Elec.  Co.  v.  ing  to  the  sufficiency  of  the  repairs. 
Durant  Land  Imp.  Co..  144  N.  Y.  And  see  McClure  v.  Little,  19  Law 
34,  39  N.  E.  7;  Kiernan  v.  Germain,  T.  (N.  S.)  287,  stated  ante,  note  222. 
61   Miss.    498.  228  See    Oliver    v.    Bredl,    25    Pa. 

That  the  lessee  entered  into  pos-  Super.  Ct.  r.53;  Pewaukee  Mill.  Co.  v. 

session   of  part   of   the   building  on  Howitt,   86  Wis.  270,  56  N.  W.  784. 

the  premises  in  course  of  construe-  229  Deuster    v.    Mittag,    105    Wis. 

tion  was  held  not  to  v.nive  his  claim  458.   81   N.  W.  643.     The  opinion  is 

on   account  o^*  the  condition  of  the  decidedly  obscure. 
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sylvania  it  lias  been  said  that  the  failure  to  complete  the  building' 
on  tile  premises  at  a  certain  time,  as  agreed,  could  not  be  asserted 
after  the  lessee  had  paid  twenty-five  months'  rent,  taking  for 
each  month's  rent  a  Avrittcn  receipt  in  full  Avithout  demand  for 
abuti'meut.-^" 

It  has  been  held  that  the  lessor  was  justified  in  not  making  the 
stipulated  repairs  if  the  lessee  notified  him  that  he  did  not  intend 
to  al)ide  by  the  terms  of  the  lease.^^i  The  tenant  may  no  doubt 
release  the  lessor  from  such  a  covenant  as  from  any  otlier.232 

(8)  Making  of  repairs  or  improvements  by  tenant.  In  the 
case  of  a  contract  of  this  character,  as  of  a  contract  to  keep  in  re- 
]>air,  the  tenant  may  himself  make  the  stipulated  repairs  or  im- 
provements and  recover  the  cost  thereof  from  the  landlord.^^^ 
Applying  the  same  rule  as  prevails  with  regard  to  a  contract  to 
keep  in  repairj^^^  the  tenant's  failure  himself  to  make  the  re- 
pairs or  improvements  would  not  p/revent  his  recovery  of  damages, 
unless  perhaps  when  the  expenditure  is  slight."^' 

(0)  Effect  of  breach  on  liability  for  rent.  A  contract  of  this 
characli  r,  to  put  in  repair,  or  to  make  specific  repairs  or  improve- 
ments, is,  like  one  to  keep  in  repair,  ordinarily  independent  of 
that  to  pay  rent.^^^     The  contract  may,  however,  in  the  particular 

230  Murphy  v.  Marshell,  179  Pa.  Coy  v.  Oldham,  1  Ind.  App.  372,  27 
516,  3(5  Atl.  294.  N.    E.    647,    50    Am.    St.    Rep.    208; 

In  New  Era  Mfg.  Co.  v.  O'Rp'illy,  Ppwankee    Mill.    Co.    v.    Howitt,    86 

197  Mo.  466,  95  S.  W.  322,  the  right  Wi.s.  270,  56  N.  W.  784.     See  Ladner 

to  object  that  certain  machinery  put  v.  Balsley,  103  Iowa,  674,  72  N.  W. 

in  by  the  lessor  did  not  comply  with  787;   Reams  v.  Ta3'lor,  31  Utah,  288, 

the    stipulations    of    the    lea-se    was  ,S7  Pac.  1089,  120  Am.  St.  Rep.  930. 

held  to  be  lost  by  the  use  thereof  But  in  Edward  v.  Gale,  52  Me.  360, 

by    the    lessee   for   a    year    without  the  opinion  strongly  intimates  that, 

complnint.  when  it  is  expressly  stipulated  that 

231  Floyd  V.  Maddux,  68  Ind.  124.  if  the  lessor  does  not  make  a  cer- 
2''2  See  ante,  §  59.  tain  improvement  as  agreed  the 
233  Barnhart    v.     Boyce,    102     111.  lessee  "may"  malve  it,  the  fact  that 

App.    172;    Hopldns    v.    R?.tliff,    115  on   the   lessor's   failure   to  make  It 

Ind.    213,    77   N.   E.    288;    Taylor  v.  the   le';see    fails    to    do   so    may   be 

Finnigan,   189   Mass.    568,   76   N.   E.  asserted  in  reduction  of  the  damages 

203,  2  L.  R.  A.   (N.  S.)   97^:    Cox  v.  recoverable   for  the   lessor's  breach. 

Vo^l:ert,    86    Mo.    505;    Beardsley    v.  This   though   the  clause  referred   to 

l^Iorrison,  18  Utah,  478,  56  Pac.  303,  is    recognized    as    having    been    In- 

72   Am.   St.   R3p.  79'.  eertod   for  the  benefit  of  the  lessee. 

2S4See  ante,  at  note  158.  230  Rubens  v.  Hill,  213  111.  523,  72 

285  Green  v.  Mann,  11  111.  613;  Mc-  N.    E.    1127;     Bryan    v.    Fisher,    3 
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case,  be  capable  of  another  construction.237  Conceding  the  con- 
tract (covenant)  to  make  repairs  or  improvements  and  that  to 
pay  rent  to  be  independent  in  the  particular  case,  it  does  not 
seem  that  the  fact  that  the  repairs  or  improvements  are,  by 
the  language  of  the  contract,  to  be  made  before  the 
commencement  of  the  term,  should  enable  the  lessee  to  exclude 
liability  for  rent  by  refusing  to  take  possession  until  the  con- 
tract is  performed.  His  refusal  to  take  possession  should  have 
no  greater  effect  in  this  regard  than  his  relinquishment  of  posses- 
sion after  taking  it.  Any  decisions  or  dicta  to  the  effect  that,  in 
such  case,  the  lessee  may  repudiate  the  lease^ss  would  seem  to 
involve  the  view  that  the  contracts  or  covenants  are  dependent. 

The  doctrine  asserted  in  a  considerable  number  of  states,  that 
a  failure  to  comply  with  a  contract  to  repair,  rendering  the  prem- 
ises untenantable,239  is  ground  for  abandonment  of  the  premises 
by  the  tenant  and  a  refusal  to  pay  rent,  is  applicable,  it. seems, 
to  breach  of  a  contract  to  put  in  repair  or  to  make  specific  repairs, 
as  well  as  of  a  contract  to  keep  in  repair.24o 

(10)  Damages  for  breach.  The  measure  of  damages  for 
breach  of  a  contract  to  put  in  repair,  or  to  make  specific  repairs 
and  improvements,  is,  it  would  seem,  the  same  as  in  the  case  of  a 

Blackf.  (Ind.)  316;  Long  v.  Gieriet.  In  Prescott  v.  Otterstatter,  85  Pa. 
57  Minn.  278,  59  N.  W.  194;  Thomp-  534,  it  is  stated  that  the  failure  to 
son-Houston  Elec.  Co.  v.  Durant  make  certain  repairs  and  additions 
Land  Imp.  Co.,  144  N.  Y.  34,  39  N.  does  not-entirely  defeat  the  claim 
E.  7;  Prescott  v.  Otterstatter,  85  Pa.  for  rent  unless  the  result  is  that  the 
534;  Obermyer  v.  Nichols,  6  Bin.  tenement  is  worthless  for  the  ten- 
(Pa.)  159,  6  Am.  Dec.  439;  Maliclv  v.  ant's  purposes,  and  that  any  damage 
Kellogg,  118  Wis.  405,  95  N.  W.  372.  resulting  from  breach  of  the  cove- 
See  ante,  at  note  161.  nant  may  be  deducted  from  the  rent, 

237  See  post,  §   182  r   (2).  or   the   tenant   may  have   a  verdict 

238  Hickman  v.  Rayl,  55  Ind.  551:  for  any  excess  of  damage  over  the 
Reno  V.  Mendenhall,  58  111.  App.  87;  rent.  Here  the  breach  of  covenant 
Rubens  v.  Hill,  213  111.  523,  72  N.  is  evidently  regarded  not  as  an  ab- 
E.  1127;  Thompson-Houston  Elec.  solute  bar,  but  as  a  ground  of 
Co.    V.    Durant  Land    Imp.   Co.,   144   recoupment  or  set-off. 

N.  Y.  34,  39  N.  E.  7.  In  Goodfellow  v.  Noble,  25  Mo.  60, 

239  See  post,  §  182  r   (2).  it  was  held  that  the  lessor's  failure 

240  See  Pierce  v.  Joldersma,  91  to  make  certain  repairs  as  agreed 
Mich.  463,  51  N.  W.  1116;  Fisher  v.  did  not  justify  the  lessee  in  aban- 
Nergararian,  112  Mich.  327,  70  N.  doning  the  premises  and  refusing  to 
W.    1009;    Kiernan    v.    Germain,    61  pay  rent. 

Miss.   498. 
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contract  to  keep  in  repair,  which  is  ordinarily  the  difTerence  be- 
tween the  rental  value  of  the  premises  with  and  without  the  re- 
pairs or  improvements."-'**  In  one  state,  however,  such  dill't-renco 
in  rental  value  has  not  been  regarded  as  the  measure  of  dam- 
ages.-'*- 

Incidental  expenditures  by  the  tenant,  consequent  upon  the  les- 
sor's failure  to  perform  his  covenant  to  make  improvements,  have 
been  regarded  as  not  a  proper  item  of  damages.^^^ 

In  one  state  the  estimated  decrease  in  the  net  yield  of  the  land 
leased,  resulting  from  a  failure  to  make  improvements  as  agreed, 
to  prevent  the  flooding  of  the  land,  has  been  allowed."'*'*  Else- 
where, the  recovery  of  conjectural  profits,  w'hether  based  on  fail- 
ure to  raise  a  crop-*'^  or  on  other  grounds,-"'  has  been  refused, 
an  exception  being  made  in  one  state,  apparently,  in  the  case  of  a 
building  leased  for  the  purpose  of  use  as  a  hotel  or  lodging 
house.247 

241  McEwen  v.  Dillon,  12  Ont.  411;  recover  the  expense  to  ■which  he  "was 
McCoy  V.  Oklham,  1  Ind.  App.  372,  put  in  procuring  water  elsewhere. 
27  N.  E.  647.  50  Am.  St.  Rep.  208;  But  here  the  court  seems  to  be  of 
Long  V.  Gieriet.  57  Minn.  278,  59  N.  the  opinion  that  he  was  bound  to 
"W.  194;  Pewaukee  Mill.  Co.  v.  How-  save  this  expense  by  sinking  a  well 
itt,  86  Wis.  270,  5G  N.  W.  784;  Hun-  himself.  Compare  ante,  at  note  235. 
ter  V.  Hathaway,  108  Wis.  620.  84  In  Turner  v.  Strange,  56  Tex. 
N.  W.  99fi:  Prescott  v.  Otterstatter,  141,  it  seems  to  be  decided  that  the 
79  Pa.  462;  Oliver  v.  Bredl,  25  Pa.  lessee  cannot  recover,  in  case  of  the 
Super.  Ct.  653.  See  Green  v.  Mann,  lessor's  breach  of  a  contract  to 
11  111.  613;  Beakes  v.  Holzman,  47  build  a  cistern,  for  sickness  and  in- 
Misc.   384,   94   N.  Y.  Supp.   33.  convenience  resulting  to  his  family. 

242  In  Fisher  v.  Goebel,  40  Mo.  475.  244  Spencer  v.  Hamilton,  113  N.  C. 
a  charge  fixin?  such  difference  of  49,  18  S.  E.  167,  37  Am.  St.  Rep.  611. 
rental  value  as  the  measure  of  dam-  See  ante,  note  175. 

ages   was    disapproved,    and    it    was  245  Cnndiff  v.  Cundiff,  18  Ky.  Law 

said   that   the   proper   measure   was  Rep.   1059.   ?9   S.  W.   433.     And   see 

"what  it  would   cost  to  rebuild  the  Turner  v.  Strange.  56  Tex.  141. 

wall,    together    with    any    loss    that  24c  New   York   Academy   of   Music 

may  have  been  sustained  as  the  di-  v.    Hackett,    2    Hilt.    (N.    Y.)    217; 

rect   and    immediate   consequence  of  Godfrey  v.    India  Wharf  Brew.  Co., 

the  in-^iifficiency  of  the  wall  and  the  87  App.  Div.  123.  84  N.  Y.  Supp.  90. 

breach   of  the   covemnt."  And   see  cases  cited  ante,  note  177. 

243  In  Ladner  v.  B^lsley,  103  Tnwa.  247  Hexter  v.  Kpox.  63  N.  Y.  561; 
674.  72  N.  W.  787,  it  was  held  that  Daly  v.  Piza,  45  Misc.  608,  90  N.  Y. 
the   lessee  could  not.   for  breach    of  Supp.  1071. 

the  lessor's  contract  to  put  in  a  well, 
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We  have  previously  discussed  the  question  of  the  right  of  the 
tenant,  in  case  of  a  breach  of  the  landlord's  contract  to  repair, 
to  recover  for  injuries  to  his  person  or  to  property  on  the  prem- 
ises.248  The  same  considerations  are  applicable  as  regards  in- 
juries from  breach  of  a  contract  to  put  in  repair  or  to  make  spe- 
cific repairs  or  improvements.^^a 

1  Conditions  arising  from  the  making  of  repairs  or  improve- 
ments by  landlord — (1)  Eepairs  or  improvements  properly  made. 
If  the  landlord  has  a  right,  under  the  terms  of  the  lease  or  by  the 
tenant's  consent,  to  enter  on  the  premises  and  to  make  repairs  or 
alterations  thereon,  he  is  not  liable  to  the  tenant  for  any  interrup- 
tion to  the  latter 's  enjoyment  of  the  premises  or  for  any  other 
resulting  injury,  in  the  absence  of  negligence  on  his,  the  land- 
lord's part,  either  in  making  or  completing  the  work.^^o  Like- 
wise, he  is  free  from  liability,  otherwise  than  for  negligence,  if, 
in  making  repairs  or  alterations,  he  is  merely  obeying  a  statute  or 
municipal  requirement.^^^ 

248  See  ante,  §  87  d  (10).  fact  that  by  failing  to  make  the  im- 

249  That  the  same  rule  applies  in  provement  himself  and  remaining 
both  cases  is  explicitly  decided  in  in  possession  he  was  guilty  of  con- 
Miles  V.  Janvrin,  196  Mass.  431,  82  tributory  negligence  and  assumed 
N.  E.  708,  124  Am.  St.  Rep.  575.  In  the  risk  arising  from  the  failure  to 
this   case   the  right  of  the   tenant's  make   the   improvement. 

wife  to  recover  for  personal  injuries  2so  Saner  ^.    Bilton,    7    Ch.    Div. 

which  would  not  have  occurred  had  815;   Ward  v.  Kelsey,  42  Barb.    (N. 

the    lessor    performed    his    contract  Y.)    582;   Kellenberger  v.  Foresman, 

was    denied.     To    the    same    effect,  13  Ind.  475;  Clark  v.  Lindsay,  7  Pa. 

that  a  breach  of  a  contract  to  make  Super.    Ct.    43;    Reineman    v.   Blair, 

specific    repairs    does    not    authorize  9G   Pa.    155.     See  Blake  v.   Dick,  15 

a    recovery    for     personal     injuries,  Mont.  236,  38  Pac.  1072,  48  Am.  St. 

see  Tuttle  v.   Gilbert   Mfg.   Co.,   145  Rep.  671,  and  ante,  §  3  b   (3). 

Mass.  169,  13  N.  E.  465;    Collins  v.  The    fact    that    a    portion    of    the 

Karatopsky,    36    Ark.    31G;    Stelz    v.  building  falls  during  the  making  of 

Van  Dusen,  93  App.  Div.  358,  87  N.  repairs   by   the   landlord   which    are 

Y.    Supp.     716.     Contra,    Sontag    v.  such    as   to   interfere  with    the   sup- 

O'Hare,  73  111.  App.  432;    Stillwell's  port   of   the    building   has   been    de- 

Adm'r  v.  South  Louisville  Land  Co.,  cided  to  raise  a  presumption  of  neg- 

22  Ky.  Law  Rep.  785,  58  S.  W.  696,  ligence.     Butler  v.  Gushing,  46  Hun 

52  L.  R.  A.  325.  (N.    Y.)    521;    .Tudd    v.    Gushing,    50 

In  Reams  v.  Taylor,  31  Utah,  288,  Hun,   181.   2  N.  Y.  Supp.  836. 

87  Pac.  1089,  120  Am.  St.  Rep.   930,  2.->i  Campbell    v.    Porter,    46    App. 

the  lessor's  inability  to  recover  for  Div.  628,  61  N.  Y.  Supp.  712. 
personal  injuries  was  based  on  the 
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(2)  Repairs  or  improvements  without  authority.  Tf  the  land- 
lord or  liis  servant  enters  on  tl.e  i)niuises  to  make  repairs  or  im- 
provements, without  authority  by  statute  or  under  the  lease,  and 
without  the  tenant's  consent,  he  is  liable  as  a  trespasser  for  all 
injuries  resulting  from  the  work,  without  reference  to  whether 
there  was  negligence  in  its  execution. 2^2  ^he  fact  that  the  tenant 
makes  no  open  objection  to  his  entry  has  been  held  not  to  relieve 
him  from  liability .-^^ 

(3)  Negligence  of  landlord  in  doing  the  v/ork.  Although  the 
landlord  is  not  under  any  obligation  to  make  repairs,  if  he  does 
undertake  to  make  them  he  is  liable  for  any  injuries  which  may 
result  to  the  latter  from  the  negligent  manner  in  which  he  does 
tlie  work.  That  is,  if  he  undertakes  to  make  repairs  he  must  exer- 
cise reasonable  diligence  not  to  create  a  condition  which  may  re- 
sult in  injury  to  the  tenant,  since  the  creation  of  such  condition 
involves  an  active  misfeasance.^s*  On  this  principle,  a  landlord 
undertaking  to  renew  the  roof  has  been  held  liable  to  a  tenant  for 
injuries  to  the  latter 's  property  on  the  premises  caused  by  rain 
falling  through  openings  negligently  left  by  the  landlord  while 
doing  the  work.^^o  And  so  a  landlord  undertaking  to  repair  a  well 
on  the  premises  has  been  held  liable  for  injuries  to  one  falling  into 

2.';2  Wolff  V.  Hvass.  11  Misc.  5G1,  32  Evans  v.  Murphy,  87  Md.  49S.  40  Atl. 

N.  Y.  Supp.  798;  Butler  v.    Cushine:,  109;  Slafter  v.  Sidrlall,  97  Minn.  291, 

15  N.  Y.  St.  Rep.  903,  2  N.  Y.  Supp.  106  N.  W.  308;   O'Dv.yer  v.  O'Brien, 

39;    Frepons  v.   Grostein,   12   Idaho,  13  App.  Div.  570,  43  N.  Y.  Supp.  815; 

671,  87  Pac.  1004;  Herbst  v.  Hafner,  Randolph  v.  Feist,  23  Misc.  650,  52 

7  Pa.  Super.  Ct.  363.  N.    Y.    Supp.    109;     BUimenthal    v. 

25.3  Northern  Trust  Co.  v.  Palmer,  Prescott,  70  App.  Div.  560,  75  N.  Y. 

171  111.  383,  49  N.  E.  553.  Supp.   710;    Lynch   v.   Ortliph    (Tex. 

A  consent  by  the  tenant  to  the  Civ.  App.)  28  S.  W.  1017;  Leslie  v. 
making  of  a  certain  alteration  by  Pounds,  4  Taunt.  649. 
the  landlord,  with  a  proviso  that  a  255  Sul/bacher  v.  Dicltie,  51  How. 
temporary  structure  be  erected  to  Pr.  (N.  Y.)  500,  6  Daly,  469;  Ban- 
protect  the  tenant's  prjods  during  the  croft  v.  Godwin,  41  Wash.  253,  S3 
alteration,  will  not  relieve  the  land-  Pac.  189;  Wertheimer  v.  Saunders, 
lord  from  liability  for  resultinec  in-  95  Wis.  573,  70  N.  W.  824,  37  L.  R. 
juries  to  the  goods  if  he  fails  to  A.  146;  Rice  v.  Whitney,  115  Iowa, 
erect  such  structure.  Willard  v.  748,  87  N.  W.  094;  Mitchell  v.  Plant, 
Buntintc,  34  N.  Y.  153.  31   111.  App.   148;    Nahm  v.  Re<?ister 

2-4  Barman    v.    Spencer    (Ind.)    49  Nev/spaper  Co.,  27  Ky.  Law  Rep.  887, 

N.    E.    9;     Jefferson    v.    .Jameson    &  87    S.  W.  296. 
Morse  Co.,  165  111.  138,  46  N.  E.  272; 
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the  well  owing  to  the  former's  negligence  in  leaving  it  nncovered 
and  unguarded  while  making  the  repairs. -^^^  And  he  is  liable  not 
only  for  conditions  negligently  created  by  him  while  making  the 
repairs,  but  also  if  the  completion  of  the  repairs  is  effected  so 
negligently  as  to  cause  injury  to  the  tenant's  person  or  property. 
So  the  landlord  was  held  liable  when  a  part  of  the  structure  which 
had  been  repaired  by  him  fell,  owing  to  the  negligent  manner  in 
which  the  repairing  was  done,  thereby  injuring  the  tenant.^^'^ 

The  fact  that  the  action  of  the  landlord  in  thus  undertaking  to 
make  repairs  was  entirely  gratuitous,  that  is,  not  called  for  by  any 
valid  contract  on  his  part,  is  entirely  immaterial  upon  the  ques- 
tion of  his  liability ,258  it  being  a  general  rule  of  law  that  "if  a 
party  makes  a  gratuitous  engagement,  and  actually  enters  upon 
the  execution  of  the  business,  and  does  it  amiss,  through  the  want 
of  due  care,  by  which  damage  ensues  to  the  other  party,  an  action 
will  lie  for  the  misfeasance.  "^^^  Nor  does  the  fact  that  the  tenant 
himself  was  under  an  obligation  to  make  these  repairs  which  the 
landlord  undertook,  affect  the  latter 's  liability .^^o 

If  the  repairs  made  by  the  landlord  are  merely  insufficient, 
that  is,  if  the  pre-existing  defects  and  dangers  still  exist,  in  spite 
of  the  landlord's  action  in  setting  about  their  repair,  he  should 
not,  it  seems,  be  liable  by  reason  of  such  action.^^i     If  no  liability 

A  clause  exempting  the  landlord  466;  McHenry  v.  Marr,  39  Md.  510; 
from  liability  for  damage  "caused  by  Gill  v.  Middleton,  105  Mass.  477,  7 
leakage  of  water  or  for  any  cause  or  Am.  Rep.  548;  Glenn  v.  Hill,  210'  Mo. 
event"  was  held  to  apply  only  to  291,  109  S.  W.  27;  Little  v.  Mac  Ad- 
leakage  caused  by  ordinary  wear  aras,  38  Mo.  App.  187;  Lynch  v. 
and  tear,  or  by  the  carelessness  of  Ortlieb  (Tex.  Civ.  App.)  28  S.  W. 
other  tenants,  or  by  the  sudden  ac-  1017;  Mann  v.  Fuller,  63  Kan.  664. 
tion  of  the  elements,  and  not  to  66  Pac.  627;  Wertheimer  v.  Saund- 
injury  caused  by  water  coming  ers,  95  Wis.  573,  70  N.  W.  824,  37 
through  the  roof  during  repairs.  L.  R.  A.  146;  Leslie  v.  Pounds,  4 
Randolph  v.  Feist,  23  Misc.  650,  52  Taunt.  649. 
N.  Y.  Supp.  109.  259  2     Kent's     Comm.    570.        See, 

256  Barman  v.  Spencer  (Ind.)  49  also,  notes  to  Coggs  v.  Bernard,  1 
N.  E.  9.  Smith's    Leading    Cases     (8th    Am. 

257  Gill  V.  Middleton,  105  Mass.  Ed.)  369;  Elsee  v.  Gatward,  5  Term 
477,  7  Am.  Rep.  548;  Gregor'v.  Cady,  R.   143. 

82  Me.  131,  19  Atl.  108,  17  Am.  St.  2co  McHenry  v.  Marr,  39  Md.  510: 
Rep.  466.  Lynch  v.  Ortlieb  (Tex.  Civ.  App.)  28 

258  Callahan  v.  Loughran,  102  Cal.    S.  W.  1017. 

476,  36  Pac.  835;  Gregor  v.  Cady,  82  2fii  it  is  so  decided  in  Wynne  v. 
Me.  131,  19  Atl.  108,  17  Am.  St.  Rep.    Haight,    27    App.    Div.    7,    50    N.    Y. 

L.  and  Ten.  39. 
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is  to  be  imposed  upon  liira  by  reason  of  his  entire  failure  to  do 
the  work,  he  cannot  well  be  liable  because  he  "half"  does  it. 
There  are,  however,  occasional  decisions  which  ignore  any  distinc- 
tion between  ineffectual  repairs,  leaving  conditions  as  they  were 
before,  and  repairs  creating  a  new  source  of  danger.-^^  Even  in 
the  case  of  merely  insufficient  repairs,  if  they  are  such  as  to  appear 
sufficient,  and  they  lead  the  tenant,  or  person  claiming  under  the 
tenant,  to  venture  into  parts  of  the  premises  into  which  he  would 
not  have  ventured  had  he  not  supposed  the  repairs  to  be  suffi- 
cient, tlic  landlord  would  be  liable  as  for  negligence. ^•'^  Where 
repairs  to  the  floor  were  under  the  tenant's  immediate  supervi- 
sion, though  paid  for  by  the  landlord,  and  the  tenant  agreed  that 
no  further  repairs  should  be  required,  he  could  not,  it  was  held, 
recover  because  the  floor  gave  way  under  a  heavy  load.-''^ 

That  the  tenant  knew  that  the  premises  were  open  to  the  weath- 
er when  work  ceased  on  a  Saturday  evening,  and  that  he  left  his 
goods  exposed,  was  held  not  to  show  contributory  negligence  pre- 
cluding recovery  for  injury  to  the  goods,  he  having  a  right  to  ex- 
pect that  upon  the  approach  of  rain  the  landlord  would  take 
measures  to  protect  the  interior  of  the  premises. ^•'s 

(4)  Negligence  of  independent  contractor.  The  making  of 
repairs  on  the  leased  premises  is  frequently  committed  by  the 
landlord  to  an  "independent  contractor,"  and  in  such  case  the 
question  may  arise  whether  the  landlord  is  liable  for  injury  to 
the  tenant's  person  or  property  caused  by  the  negligence  of  the 
contractor.  The  general  rule  is  that  for  the  acts  of  such  a  con- 
tractor, not  under  the  control  of  his  employer,^^^  the  latter  is  not 
liable,  but  this  rule  is  subject  to  a  number  of  exceptions,  the  ex- 

Supp.   187.     And   see  Rice  v.  Whit-  2«5  Blumenthal     v.     Prescott,     70 

ley,  115  Iowa,  748,  87  N.  W.  694.  App.   Div.   560,  75   N.  Y.   Supp.  710. 

262  Mann   v.   Filler,   63   Kan.    G64,  And  see  cases  cited  post,  note  276. 
66    Pac.    627;     Shute    v.    Bills.    191  2o«  if    the    contractor    is    not    "In- 
Mass.  433,  78  N.  E.   96,  7  L.  R.  A.  dependent,"     that     is.     if    he     is     a 
(N.  S.)   965,  114  Am.  St.  Rep.  631.  mere  servant,  the  landlord  is  liable 

203  See  Gill  v.  Middleton,  105  Mass.  for  all  his  acts  as  such.     Miimby  v. 

477,  7  Am.  Rep.  548;  Gregor  v.  Cady,  Bowden,    25    IHa.  \^454,    6    So.    453; 

82  Me.  131.  19  Atl.  108,  17  Am.  St.  Glickauf  v.   Matirer,""  75   111.   289,   20 

Rep.  466;  Upham  v.  Head,  74  Kan.  Am.    Rep.    238;    Bernauer   v.    Hart- 

17,   85   Pac.    1017.  man  Steel  Co.,  33  111.  App.  491.     See 

2S4Bosworth    v.    Thomas,    67    Ga.  16  Am.   &  Eng.   Enc.  Law   (2  Ed,) 

640.     The  opinion  Is  obscure.  187. 
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tent  and  application  of  which  raise  questions  of  difficulty,  and  the 
uncertainty  and  confusion  which  exist  in  other  connections  in 
this  respect  are  fully  present  in  the  decisions  rendered  as  between 
landlord  and  tenant."*^'^ 

One  absolute  prerequisite  to  the  immunity  of  the  landlord 
from  liability  to  the  tenant  for  the  acts  of  his  contractor  in  the 
course  of  the  making  of  repairs  or  improvements  is  that  the  en- 
try on  the  premises  by  the  contractor  was  authorized,  either  by 
statute  or  by  license  from  the  tenant,  expressed  or  inferred  from 
his  acts.  If  the  entry  by  the  contractor  was  not  thus  authorized, 
the  landlord,  as  having  procured  the  commission  of  a  trespass,  is 
liable  as  a  joint  wrongdoer  for  all  the  consequences  thereof.^^s 

Another  exception  to  the  ordinary  rule  exempting  an  employer 
from  liability  for  the  acts  of  an  independent  contractor  occurs 
in  the  case  of  a  duty  absolutely  assumed  by  the  employer,  it  being 
held  that  he  cannot  relieve  himself  from  the  obligation  to  perform 
such  duty  by  delegating  it  to  an  independent  contractor.^sa  Con- 
sequently, if  the  landlord  should  agree  with  the  tenant  to  keep 
the  premises  safe  or  free  from  defects,  he  could  not  relieve  him- 
self from  liability  for  failure  to  comply  with  his  contract  by  as- 
serting that  this  was  the  result  of  the  acts  of  an  independent  con- 
tractor employed  by  him. 2^0  And  so,  it  would  seem,  the  land- 
lord's liability  for  breach  of  a  contract  to  repair  would  not  be  af- 
fected by  the  fact  that  he  employed,  to  make  repairs,  an  inde- 
pendent contractor  who  failed  to  make  them,  or  failed  to  make 
them  properly.  And,  consequently,  in  any  jurisdiction  in  which 
the  tenant  is  entitled  to  recover  for  injuries  to  his  person  or  prop- 
erty,  by  reason  of  the  breach  of  a  contract  to  keep  in  repair,27i 

267  The  cases  upon  the  subject  of  pair  equivalent  to  a  contract  to  keep 
Independent  Contractors  are  collect-  the  roof  weather-tight.  The  land- 
ed in  an  article  by  the  present  lord,  might,  it  seems,  have  been 
writer  in  16  Am.  &  Eng.  Enc.  Law  held  liable  in  these  cases  without 
(2d  Ed.)    186.  reference  to  his  contract  to  repair. 

268  See  Northern  Trust  Co.  v.  Palm-  Post,  at  notes  273-276. 

er,     171     111.     383,     49    N.    E.     553;  269  See  16  Am.  &  Eng.  Enc.  Law 

Nahm  v.  Register  Newspaper  Co.,  27  (2d   Ed.)    202. 

Ky.    Law   Rep.    887,    87    S.    W.    296.  270  See  Pittsfield  Cottonwear  Mfg. 

And  Eberson  v.  Continental  Inv.  Co.,  Co.  v.  Pittsfield  Shoe  Co.,  71  N.  H. 

118   Mo.   App.   67,   93    S.   W.    297,   is  522,  53  Atl.  807,  60  L.  R.  A.  116. 

to  the  same  effect.     These  decisions  2-1  See  ante,  §  87  d  (10). 
apparently  make  the  contract  to  re- 
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such  liability  would  not  b«  affected  by  the  fact  that  the  landlord 
delegated  the  makiug  of  repairs  to  a  contractor,  who  failed  to 
make  tliem.  But  it  does  not  seem  that  the  fact  that  the  landlord 
Las  contracted  to  make  repairs  should  render  him  liable  for  in- 
juries caused  by  the  negligence  of  the  contractor  in  the  course  of 
the  performance  of  the  work,  these  not  arising  from  any  breach 
of  such  contract. ^^2 

One  exception  to  the  ruk'  of  immunity  from  liability  for  the 
acts  of  an  independent  contractor,  which  is  recognized  in  most 
jurisdictions,  exists  in  the  case  of  work  which  is,  in  its  nature, 
unless  special  precautions  are  taken,  calculated  to  injure  another 
person,  it  being  held  that  one  cannot  relieve  himself  from  liabil- 
ity for  injury  caused  by  such  work  by  employing  an  independent 
contractor  do  to  it,  and  leaving  to  him  the  taking  of  precautions 
to  prevent  injury  to  others.^"^  This  exception  would  seem  to  ap- 
ply to  the  case  of  such  a  work,  undertaken  by  the  landlord,  as 
the  renewal  of  the  roof,  this  evidently  involving  a  decided  element 
of  danger  to  the  tenant's  goods,  and  it  has  been  applied  in  such 
case  in  one  jurisdiction  at  least.^^^  in  New  York  this  exception 
to  the  ordinary  rule  of  immunity  from  liability  for  the  acts  of  a 
contractor  is  apparently  not  recognized,^^^   and  it  is  not  clear 


2T2  But.  in  Blumenthal  v.  Prescott, 
70  App.  Div.  .560,  75  N.  Y.  Supp.  710, 
it  is  decided  that  the  lessor  was 
liable  for  injury  to  the  tenant's 
goods,  caused  by  the  negligence  of 
a  contractor  employed  to  repair  the 
roof  in  leaving  it  temporarily  un- 
covered while  doing  the  work,  on 
thie  ground,  apparently,  that  the 
landlord  had  contracted  with  the 
tenant    to    repair    the    roof. 

2T.'!  See  16  Am.  &  Eng.  Enc.  Law 
(2d    Ed.)    201. 

274'Wertheimer  v.  Saunders,  9.5 
Wis.  .573,  70  N.  W.  824.  37  L.  R. 
A.  146.  In  Glickauf  v.  Maurer,  75 
111.  289,  20  Am.  Rep.  238,  the  lia- 
bility of  the  landlord,  in  such  a 
case  of  the  removal  of  a  part  of  the 
roof,  seems  to  be  based  on  the  the- 
ory that  the  person  employed  to  re 


pair  the  roof  was  not  an  independ- 
ent contractor  but  a  servant,  since 
there  was  no  ".surrender  of  control 
of  the  premises."  And  see  Rice  v. 
Whitley,  115  Iowa,  784.  87  N.  W. 
694,  which  may  perhaps  be  based  on 
the  same  theory. 

iT.--.  Tn  Engel  v.  Eureka  Club,  137 
N.  Y.  100.  32  N.  E.  1052.  33  Am.  St. 
Rep.  692,  the  owner  of  property  was 
hold  not  to  be  liable  for  injuries 
to  a  person  on  the  adjoining  prem- 
ises caused  by  the  fall  of  a  wall 
which  he  had  employed  a  contractor 
to  remove,  the  fall  resulting  from 
the  removal  by  the  contractor  of 
the  roof  which  had  held  it  in  place 
when  the  wall,  weakened  by  age  and 
decay,  evidently  required  support. 
The  rule  was  in  this  case  laid  down 
that  "if  the  act  to  be  done  may  be 
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upon  what  theory  several  decisions  in  that  state,  holding  a  land- 
lord liable  for  the  negligence  of  a  contractor  in  leaving  the  roof 
"open,"  are  to  be  regarded  as  based.^^^ 

Another  exception  to  the  rule  that  one  is  not  liable  for  the 
negligence  of  an  independent  contractor,  recognized  by  some 
cases,2'^6a  jg  ijjg^^  jf  Qjjg  accepts  the  work  done  by  the  contractor 
employed  by  him,  he  is  liable  to  one  subsequently  injured  by  the 
defects  therein  which  could  have  been  discovered  upon  a  reason- 
ably careful  examination.  It  is  perhaps  on  this  theory  that  a 
landlord  voluntarily  undertaking  to  put  on  a  new  roof  was  held 


safely  done  in  the  exercise  of  due 
care,  although,  in  the  absence  of  such 
care  injurious  consequences  to  third 
persons  would  be  likely  to  result, 
then  the  contractor  alone  is  liable, 
provided  it  was  his  duty  under  the 
contract  to  exercise  such  care." 
There  was  in  the  contract  no  specific 
r«iuirement  that  the  contractor 
should  exercise  due  care,  but  the 
court  says  that  "it  was  implied  in 
his  contract  that  he  should  take 
down  the  wall  in  a  careful  and 
proper  manner."  And  see  Berg  v. 
Parsons,  156  N.  Y.  109,  50  N.  B.  957, 
41  L.  R.  A.  391,  66  Am.  St.  Rep.  542, 
to  the  effect,  apparently,  that  this 
exception,  arising  from  the  charac- 
ter of  the  work  to  be  done,  to  the 
general  rule  of  exemption  from  lia- 
bility, is  not  recognized  in  that 
state. 

276  In  Sulzbacher  v.  Dickie,  51 
How.  Pr.  (N.  Y.)  500,  6  Daly,  469, 
the  concurring  opinion  of  Robinson, 
J.,  supports  the  view  stated  in  the 
text.  He  said:  "The  process  in 
itself  was  of  such  a  character  that 
it  naturally  exposed  the  property  of 
the  occupants  of  the  building  to 
damage  from  the  fall  of  rain.  The 
undertaking,  from  its  very  nature, 
exacted  every  reasonable  effort  to 
avDid  any  injury  likely  to  result 
from  the  character  of  the  work  so 


undertaken."  In  the  opinion  by 
Daly,  C.  J.,  the  view  seems  to  be 
asserted  that  the  landlord  was  liable 
in  such  a  case  because  it  was  his 
duty,  and  not  that  of  the  contractor, 
to  cover  the  building  with  tarpaulin 
or  otherwise  to  keep  out  the  rain 
during  the  making  of  repairs,  and 
intimates  that  if  the  contract  had 
required  the  contractor  to  do  his,  the 
landlord  would  not  be  liable.  But  the 
idea  that  the  landlord  could  relieve 
himself  of  the  duty  of  taking  precau- 
tions by  providing  in  the  contract 
that  the  contractor  should  take  the 
precautions  is  opposed  to  the  authori- 
ties. Dalton  V.  Angus,  6  App.  Cas. 
740,  per  Lord  Blackburn;  Bower  v. 
Peate.  1  Q.  B.  Div.  321;  Norwalk 
Gaslight  Co.  v.  Norwalk,  63  Conn. 
495,  28  Atl.  32.  For  other  decisions 
and  dicta  in  the  intermediate  courts 
of  New  York  to  the  effect  that  a 
landlord  is  liable  for  injuries  thus 
occurring  during  the  renewal  of  the 
roof,  see  Malony  v.  Brady,  38  N.  Y. 
St.  Rep.  803,  14  N.  Y.  Supp.  794; 
O'Rourke  v.  Ferst,  42  App.  Div.  136, 
59  N.  Y.  Supp.  157;  Blumenthal  v. 
Prescott,  70  App.  Div.  560,  75  N.  Y. 
Supp.  710;  Prescott  v.  Le  Oonte,  83 
App.  Div.  482,  82  N.  Y.  Supp.  411. 

27Ra  See  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)    206. 
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liable  for  injuries  to  the  tenant's  property  caused  by  the  defective 
character  of  the  uew  roof,  thou^'h  the  work  was  done  by  an  inde- 
pendent contractor.  2^°'' 

An  employer  is  liable  for  the  acts  of  an  independent  contractor 
if  he  undertakes  to  control  or  direct  the  work,^^"  the  contractor 
becoming  to  that  extent  the  employer's  servant.  So  the  landlord 
has  been  held  liable  for  injury  to  the  tenant  caused  by  the  action 
of  his  contractor  in  leaving  unraended,  by  his,  the  landlord's,  ex- 
press direction,  a  board  in  the  floor  accidentally  broken  by  the 
contractor.2''8  Likewise  the  landlord  is  liable,  in  accordance  vnth 
a  recognized  exception  to  the  general  rule  of  immunity  from  lia- 
bility for  a  contractor's  acts,279  if  the  injury  to  the  tenant  is  the 
result  not  of  the  mode  of  doing  the  work,  but  of  the  plan  and 
nature  of  the  work  which  he  was  employed  to  do.^s^ 

Tliere  are  several  cases  which  seem  to  recognize  some  absolute 
duty  upon  the  part  of  the  landlord  to  the  tenant  as  to  the  condi- 
tion of  the  premises  which  renders  him  liable  for  all  the  acts  of  an 
independent  contractor  employed  by  him,  and  which  undertake 
to  impose  such  liability  on  him,  without  bringing  the  case  within 
any  recognized  exception  to  the  general  rule  of  immunity  from 
liability  for  a  contractor's  acts.^si     Thus,  he  has  been  held  liable 

276b  Dalkowitz  v.  Schreiner  (Tex.  An  analogous  view  is  apparent- 
Civ.  App.)   110  S.  W.   564.  ly  adopted  in  Blickley  v.  Luce's  Es- 

277  16  Am.  &  Eng.  Enc.  Law  (2d  tate,  148  Mich.  233,  14  Det.  Leg.  N. 
Ed.)    206.  121.  Ill  N.  W.  752,  where  the  land- 

278  Aldag  V.  Ott,  28  Ind.  App.  542.  lord  was  held  linhle  for  the  act  of  one 
63  N.   E.   480.  of  ^lis  tenants  in  mnking  alterations 

279  16  Am.  &  Eng.  Enc.  Law  (2d  authorized  by  him  which  resulted  in 
jj(j.)   196.  the   fall   of  the  building  to  the  in- 

280  Evans  v.  Murphy,  87  Md.  49S,  jury  of  another  tenant  in  the  build- 
40  Atl.  109.  McHenry  V.  Marr.  39  ing.  The  decision  might  have  been 
Md.  510,  is  perhaps  based  on  the  placed.  It  seems,  on  the  ground  that 
same   theory.  sufh  work  was  in  its  nature,  unless 

281  In  Rosenberg  v  Zeitchik.  52  special  precautions  were  taken,  cal- 
Misc.  153,  101  N.  Y.  Supp.  591,  it  is  culated  to  cause  injury  to  other 
said  that  the  rule  as  to  independent  tenants.  Ante,  at  notes  273,  274. 
contractors  does  not  apply  as  be-  In  Myhre  v.  Schleuder,  98  Minn, 
tween  landlord  and  tenant.  Wliy  234,  108  N.  W.  276.  it  was  held  that 
this  should  be  so  is  not  stated,  and  a  landlord  was  liable  for  the  fall 
the  case  cited  (Sulzbarber  v.  Dickie,  of  a  platform  constructed  by  a  ten- 
6  Daly  [N.  Y.l  469,  ante,  note  276)  ant  of  part  of  the  building  under 
does  not  support  the  statement.  authority  from  him,  but  at  the  ten- 
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for  injuries  to  his  tenant's  goods  caused  by  the  defects  in  an 
"automatic  sprinkler  system"  erected  by  an  independent  contrac- 
tor,282  and  also,  without  reference  to  the  character  of  the  work  as 
involving  risk  of  injury  to  the  tenant,  for  the  failure  of  the  con- 
tractor to  protect  the  tenant  from  the  rain  while  replacing  the 
roof.283  These  cases  fail,  it  would  seem,  to  give  proper  attention 
to  the  effect  of  the  tenant's  consent  to  the  doing  of  the  work  as 
relieving  the  landlord  from  any  absolute  duty  not  to  interfere 
with  the  tenant 's  possession. 

If  the  landlord  is  subjected  to  liability  to  the  tenant  by  reason 
of  the  negligence  of  the  contractor  in  doing  the  work,  he  may,  it 
seems,  recover  over  against  the  latter,284  and  such  would  seem  to 

ant's  expense,  such  fall  injuring  an  guaranteed    that   he   would    neither 

employee    of  another    tenant.      The  do,  nor  permit  to  be  done,  anything 

case  cites  Wertheimer  v.   Saunders,  which    would    render   said    premises 

95  Wis.  573,  70  N.  W.  824,  37  L.  R.  unfitted    for    such    purpose,    or    dis- 

A.  146,  ante,  note  274,  where,  how-  turb   the   substantial    enjoyment   by 

ever,   the  work  was   such   as   neces-  his  tenant  thereof,  as  contemplated 

sarily     to     involve     danger     during  by    the    lease."     The    opinion    cites 

its    performance   unless   precautions  WusthofE  v.  Schwartz,  32  Wash.  337, 

were    taken;    but    in    the    principal  73  Pac.   407,  but  that  case  involved 

case  the  platform  fell  after  its  con-  an  eviction  by  reason  of  acts  of  a 

struction.  contractor,  done  by  order  of  the  les- 

2S2  Peerless    Mfg.    Co.    v.    Bagley,  sor,  causing  the  tenant  to  vacate  the 

126  Mich.  225,  85  N.  W.  568,  53  L.  R.  premises. 

A.    285,    86    Am.    St.    Rep.    537.     In  Nahm  v.  Register  Newspaper  Co., 

this  case  the  defect  in  the  sprinkler  27  Ky.  Law  Rep.  887,  87  S.  W.  296, 

system,  consisting  of  its  adjustment  in    which    the    landlord    was    held 

so  as  to  flood  the  building  when  sub-  liable    for    rain    thus    entering    the 

jected  to  the  heat  of  the  sun  merely,  building  when  the  roof  was  removed 

was    not   discoverable   by    the   land-  by  a  contractor  in  the  course  of  the 

lord,  so  that  his  liability  could  not  erection  of  a  second  story,  contains 

well  be  regarded  as  based  upon  the  expressions    to    the    effect    that    the 

acceptance  by  the  landlord  from  the  landlord  is  under  an  absolute  duty 

contractor    of   the    completed    work,  of  this  sort,  but  it  also  refers  to  the 

See  ante,  note  276  a.  finding   that   the   work   was   under- 

283  In     Bancroft     v.     Godwin,     41  taken  without  the  tenant's  consent. 

Wash.  253,  83  Pac.  189,  the  landlord  See,  also,  Blumenthal  v.  Prescott, 

was   held    liable,    by    reason    of   the  70  App.  Div.  560,  75  N.  Y.  Supp.  710, 

negligence  of  the  contractor  in  leav-  and    other    New    York    cases,    ante, 

Ing  the  roof  in  such  condition  that  note  276. 

water  came  through,  on  the  ground  234  See  1  Clark  &  Skyles,  Agency, 

that  "by  virtue  of  said  lease,  ac!u-  §    401;    Huflcut,    Agency    (2d    Ed.) 

ally,  or  by  implication   (the  lessor)  §  288. 
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be  the  ground  of  liability  in  a  case  in  which,  a  subtenant  having 
recovered  against  the  ori!j;iual  tenant  on  aeeouut  of  injuries  from 
the  negligence  of  the  landlord. in  chief,  who  had  undertaken,  in 
pursuance  of  his  contract  with  the  tenant  contained  in  the  original 
lease,  to  make  the  repairs,  the  tenant  in  chief  was  allowed  to  re- 
cover over  against  the  landlord  in  chief  the  amount  of  the  judg- 
ment in  favor  of  the  subtenant.^ss 

The  decisions  exempting  a  landlord  from  liability  for  injuries 
to  the  tenant  as  a  result  of  the  acts  of  an  independent  contractor 
are  fewer  in  number  than  those  imposing  such  a  liability,  and  they 
are,  on  the  facts,  difficult  to  reconcile  with  the  latter,  though 
presumably,  in  theory,  they  are  all  cases  in  which  the  work  con- 
tracted for  was  in  itself  not  such  as  to  involve  any  risk  to  the 
tenant's  person  or  goods,  if  properly  carried  out. 

The  landlord  has  been  held  not  to  be  liable  for  injuries  to  prop- 
erty of  the  tenant  caused  by  the  escape  of  water  from  a  drain  pipe 
negligently  broken  by  an  independent  contractor  while  making 
improvements  with  the  tenant's  consent,28«  nor  for  such  injuries 
caused  by  the  escape  of  water  from  a  cistern  owing  to  the  negli- 
gence of  the  plumber  employed  to  repair  it,-^*^  nor  for  personal  in- 
jury caused  by  falling  into  a  privy  vault  left  unenclosed  by  the 
eontractor,288  nor  for  injury  to  an  invalid  resulting  from  the  neg- 
ligence of  a  contractor  repairing  a  chimney  on  the  premises,  which 
caused  soot  and  other  matter  to  fall  down  and  frighten  and  suffo- 
cate him,289  nor  for  injury  caused  by  the  failure  of  a  contractor, 
employed  to  "underlay "  a  wall  with  stone,  properly  to  support 
the  wall  while  so  doing.s^o 

In  one  case  it  is  decided  that  if  the  landlord,  with  the  consent 
of  the  tenant,  employs  a  contractor  to  make  repairs  for  their  com- 

286Prescott  V.  Le  Conte,  83  App.  Idle  District  Council  [1890]  1  Q.  B. 
Div.   482,   82   N.   Y.    Snpp.   411,    afd.    .335. 

Tvithout   opinion   178   N.   Y.    585,   70       288  Wiese  v.  Remme,  140  Mo.  289. 
N.  E.  1108.     It  cannot  be  said,  how-    41  S.  W.  797.    The  court  says  that 
ever,  that  the  view  indicated  in  the  the  work  was  "not  of  a  dangerous 
text  is  explicitly  stated  in  the  opin-    character." 
l„n.  '"^  O'Connor  v.  Schnepel,  12  Misc. 

2S6  Jefferson  v.   Jameson   &  Morse    S.'^B,  33  N.  Y.  Supp.  562. 
Co.  165  111.  138,  46  N.  E.  272.  200  j^awrence  v.  Shipman,  39  Conn. 

287  Blake  v.  Woolf  [1S9S1  2  Q.  B.  587.  This,  however,  was  merely  a 
426.  This  case  seems  somewhat  diffi-  decision  hy  a  single  judge  as  arbi- 
cult  to  reconcile  with  Hardaker  v.    trator. 
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mon  benefit,  the  landlord  being  otherwise  onder  no  obligation  to 
make  them,  the  tenant  can  look  only  to  the  contractor  for  com- 
pensation for  damage  caused  by  the  latter 's  negligence.^^i 

g.  Total  or  partial  destruction  of  premises.  The  landlord  is, 
in  the  absence  of  any  covenant  bearing  on  the  subject,  under  no 
obligation  to  rebuild  a  structure  on  the  land  lea,sed  which  has 
been  totally  or  partially  destroyed  by  fire  or  other  cause,  this  be- 
ing merely  one  application  of  the  principle  that  the  landlord  is 
not  responsible  for  the  condition  of  the  premises.^^a  The  fact 
that  there  is  in  the  instrument  of  lease  an  express  covenant  for 
quiet  enjoyment  is  immaterial  in  this  regard,^^^  as  is  the  fact  that 
the  landlord  has  received  the  proceeds  of  insurance  on  the  struc- 
ture destroyed. 294 

A  tenant  has  been  regarded  as  entitled  to  contribution  from  the 
lessor  for  expenses  incurred  by  him  in  removing  a  wall  left  in 
a  dangerous  condition  after  the  destruction  of  a  building  by 
fire.295 

Occasionally  the  instrument  of  lease  contains  an  express  cove- 
nant by  the  lessor  to  rebuild  in  case  of  the  destruction  of  the  prem- 
ises by  fire.296     It  has  been  decided  that  such  a  covenant,  in  the 

291  Lasker  Real-Estate  Ass'n  v.  416,  19  Law.  E<J.  166;  Sedalia  Flan- 
Hatcher  (Tex.  Civ.  App.)  28  S.  W.  ing  Mill  &  Lumber  Co.  v.  Sv/ift  & 
404.  Co.,    129    Mo.    App.    47*,    107    S.    W. 

To  the  same  effect  is  Eblin  v.  Mil-  1093. 

ler's   Ex'r,   78    Ky.    371,   where   it   is  295  French    v.    Richards,    6    Phlla. 

decided  that  if  the  landlord  gratui-  (Pa.)     547.     The    court    is    of    that 

tously  agrees  with  the  tenant  to  have  opinion,  though  it  rests  its  decision 

repairs    made    by    the    person    regu-  partly  upon  a  local  statute  provid- 

larly  employed  by  him  for  such  pur-  ing   for    the    removal    of    dangerous 

pose,  and  who  is  competent  for  the  walls. 

purpose,   the   landlord   is   not  liable  hdb  Iq  Ganson  v.  Tifft,  71  N.  Y.  48 

for  the  negligence  of  such  person,  he  where   there   was   such   a   covenant, 

having    done    his    duty    in    sending  and  it  was  also  provided  that  if  the 

him   to    do   the   work.  landlord  failed  to  rebuild  according- 

292Bayne  v.  Walker,  3  Dow,  233;  ly  within  six  months  after  the  fire 

Leavitt    v.    Fletcher,    92    Mass.     (10  the  tenant  might  elect  to  terminate 

Allen)    119;   Arbenz  v.  Exley,   Wat-  the   lease,   it   was   held  that  if   the 

kins  &  Co.,  52  W.  Va.  476,  44  S.  E.  landlord  notified  the  tenant  that  he 

149,  61  L.  R.  A.  957.  did    not   intend   to   rebuild,   the   ten- 

29S  Brown  v.  Quilter,  Amb.  619.  ant,  without  making  any  election  or 

294  Leeds  v.  Cheetham,  1  Sim.  146;  offering  to  pay  rent,  could   recover 

Lofft   V.    Dennis,    1    El.    &    El.    474;  damages  for  breach  of  the  covenant. 

Sheets  v.  Selden,  74  U.  S.   (7  Wall.)  Such    a    covenant,    in    connection 
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case  of  a  lease  of  premises  on  which  was  a  wooden  building,  be- 
came inoperative  upon  the  passaj^'c  of  an  ordinance  forbidding  the 
erection  of  wooden  buildings,  and  did  not  require  the  erection  of 
a  building  of  another  material.*'^"  A  covenant  by  the  lessor  to 
build  on  the  premises  has  been  held  not  to  require  him  to  rebuild 
on  the  destruction  of  the  building  first  erected.^os-  2»9 

An  express  covenant  by  the  landlord  to  repair  the  premises  is 
regarded  as  requiring  him  to  rebuild  any  structures  or  parts  of 
structures  destroyed,^''^  the  construction  of  such  a  covenant  on  the 
part  of  the  landlord  being  the  same  as  that  of  a  similar  one  by 
the  tenant.^°^  And  a  covenant  to  repair  the  outside  of  the  build- 
ing requires  him,  it  has  been  decided,  in  case  of  the  fall  of  the 
building,  to  repair  "the  whole  outer  shell  of  the  building,  or  ex- 
ternal inclosure  of  roof  and  sides.  "^^2  j^^t  it  has  been  decided 
elsewhere  that  a  covenant  to  make  all  inside  and  outside  repairs 
does  not  apiily  to  extraordinary  repairs,  such  as  the  restoration 
of  a  building  partially  destroyed  by  fire.^"^  In  one  case  it 
was  held  that  the  measure  of  damages  for  breach  of  a  covenant 
to  repair  the  outside  of  the  building,  where  the  tenant  had  cove- 
nanted to  repair  the  inside,  and  the  building  was  burned,  was 
the  total  loss  to  the  tenant  by  deprivation  of  occupancy,  less  what 
it  would  have  cost  the  tenant  to  occupy,  that  is,  the  cost  of  repair- 
ing the  inside.  In  this  case  it  was  also  decided  that  the  fact  that 
the  landlord  had  the  right  to  terminate  the  tenancy  on  destruction 

with  other  clauses,  was  held  to  re-  a   more    expensive    material,   as    re- 
quire the  lessor  to  rebuild  a  struc-  quired  by  ordinance, 
ture    which    fell    after    the    making  29r,  sno  Cowell   v.   Lnmley,   39   Cal. 
of   the   demise    and   before   the   be-  151.  2  Am.  Rep.  430. 
ginning   of   the   term.     Lightfoot  v.  soo  Reno     v.     Mendenhal),     58     111. 
West,  98  Ga.  546,  25  S.  E.  587.  App.     87;     Leavitt    v.    Fletcher,    92 

Spefific    performance    of    a    cove-  Mass.     (10    Allen)    119:    Crocker    v, 

nant  by  a  lessor  to  repair  damages  Hill,  61  N.  H.  345,  60  Am.  Rep.  322; 

caused  by  fire  will  not  be  decreed.  Myers   v.    Burns,    33    Barb.    (N.   Y. ) 

Beck  V.  Allison,  56  N.  Y.  366,  15  Am.  401. 

Rep.  430.  •■'"1  See  post.  §  116  d. 

297  Cordea  v.  Miller,  39  Mich.  581.  302  i^eavitt   v.    Fletcher,    92    Mass. 

33  Am.  Rep.  430.  HO    Allen)    119;    Green   v.    Eales,    2 

In  Williams  v.  Tyas,  4  Grant  Ch.  Q.  B.  225;  Crocker  v.  Hill.  61  N.  H. 

(Up.  Can.)    533,  a  court  of  equity  in  345,   60  Am.  Rep.   322. 

such  a  case  made  a  decroe  fixing  an  sn.i  May   v.    Gillis,    169    N.    Y.   330, 

increased  rent  upon  rebuilding  with  62  N.  E.  385. 
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of  the  building  was  no  defense  to  an  action  on  the  covenant  so 
long  as  he  did  not  terminate  it.^*^^^ 

Although  a  landlord  is,  in  most  jurisdictions,  under  no  obliga- 
tion to  rebuild  structures  which  haA^e  been  destroyed,  and  ordi- 
narily the  tenant's  obligation  for  rent  continues  as  before  such 
destruction,304  there  are  in  a  number  of  states  statutory  provi- 
sions relieving  the  tenant  from  liability  for  rent  in  such  case,  or 
until  the  landlord  rebuilds. ^"^ 

It  has  been  decided  that  a  covenant  by  the  landlord  to  rebuild 
the  premises  if  destroyed  or  rendered  untenantable  by  the  ele- 
ments or  act  of  God  does  not  apply  when,  by  gradual  action  of  the 
elements  and  also  by  reason  of  frequent  alterations,  the  building 
becomes  so  unsafe  as  to  be  condemned  by  the  city  authorities.^osa 
Elsewhere,  a  covenant  to  restore  in  case  the  premises  are  destroy- 
ed by  fire  or  "injured  by  the  elements  so  as  to  be  untenantable," 
was  held  not  to  refer  only  to  injuries  brought  about  by  a  sudden, 
unusual,  forcible  and  unforeseen  disturbance,  but  to  include  de- 
terioration resulting  from  the  ordinary  action  of  rain,  heat,  cold 
and  the  like.305b 

h.  Repairs  and  improvements  required  by  public  authorities. 
Conceding  that  the  tenant  is  under  an  obligation  to  make  "ordi- 
nary" repairs,20'^  such  repairs,  alterations  or  improvements  as  may 
be  demanded  by  the  public  authorities  in  the  interest  of  the  public 
health  and  safety  cannot  usually,  it  is  evident,  be  regarded  as  or- 
dinary repairs,  and  the  question  as  to  whether  the  landlord  or 
the  tenant  is  bound  to  make  them  is  one  of  some  difficulty,  to 
which  the  eases  afford  no  satisfactory  answer.  The  statute  or 
ordinance  under  which  the  municipal  authorities  act  ordinarily, 
it  may  be  presumed,  imposes  the  obligation  on  the  "owner"  or 
"proprietor"  of  property,  but  the  question  as  to  whether  the  land- 
lord or  the  tenant  is  within  the  meaning  of  such  an  expression 
might  well  arise.  It  would  ordinarily  be  said  that,  in  the  case 
of  a  lease  for  a  year,  or  for  a  few  years,  the  landlord  is  the  owner 
or  proprietor  for  this  purpose,  but  whether  he  could  be  so  eon- 

303a  Crocker  v.  Hill,  61  N.  H.  343,  sosbHanchett    v.    O'Reilly    (N.    J. 

60  Am.  Rep.  322.  Law)    68  Atl.  1066,  citing  Van  Wor- 

304  See   post,    §    182  m    (1).  mer  v.  Crane,  51  Mich.  363,  16  N.  W. 

305  See  post,  §  182  m  (8).  686,  47  Am.  Rep.  582,  post,  §  118  a, 
305aKirby  v.  Wylie   (Md.)    70  Atl.  note    1048. 

213.  3o«  See  post,  §  113. 
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Bidercd  in  the  case  of  a  lease  for  forty  or  fifty  years  might  be 
questioned,  and  it  seems  unlikely  that  he  would  be  considered  the 
owner  or  proprietor  of  a  building  for  this  purpose,  in  case  the 
building  was  not  in  existence  at  the  time  of  the  lease  but  was  sub- 
sequently constructed  by  the  tenant.  Perhaps  this  consideration, 
whether  the  building  or  other  structure  required  to  be  altered  or 
repaired,  existed  at  the  time  of  the  lease,  furnishes  as  satisfactory 
a  criterion  as  can  be  found  as  to  whether,  apart  from  covenants 
bearing  on  the  subject,  the  landlord  or  the  tenant  is  the  one  to  bear 
the  expense,  that  is,  the  landlord  should  be  responsible  to  the  pub- 
lic authorities  for  the  condition  of  structures  which  formed  part  of 
the  proi)erty  as  leased  and  the  tenant  should  be  responsible  for 
the  condition  of  those  thereafter  erected  by  him.  So  in  the  case 
of  an  improvement,  such  as  a  drain  or  sewer,  which  is  required 
by  the  public  authorities,  the  question  whether  the  landlord  or  the 
tenant  shall  be  liable  for  the  cost  thereof  might  well  be  deter- 
mined by  the  consideration  whether  its  construction  is  necessitated 
by  a  condition  of  the  property  which  existed  at  the  time  of  the 
demise,  or  by  a  condition  which  thereafter  arose  by  reason  of  a 
structure  voluntarily  erected  by  the  tenant  or  of  a  peculiar  use 
of  the  premises  made  by  him.  In  the  case  of  an  improvement 
upon  the  premises  which  may  be  demanded  by  the  public  authori- 
ties without  reference  to  any  building  or  improvement  which  may 
previously  exist  upon  the  land,  as  when,  in  the  course  of  a  gen- 
eral scheme  of  public  improvement,  the  owner  of  every  lot,  wheth- 
er improved  or  unimproved,  is  required  to  construct  a  drain  or 
sewer,  or  to  pave  the  street  in  front  of  the  lot,  the  demand  by  the 
authorities  is  evidently  equivalent  to  a  special  assessment,  the 
burden  of  which  is  ordinarily  imposed  on  the  roversioner.^*^^  t}jj<. 
question  of  the  liability,  as  between  the  landlord  and  the  tenant, 
for  repairs,  alterations  or  improvements,  demanded  by  the  munic- 
ipal authorities,  apart  from  any  covenants  bearing  on  the  mat- 
■(;gj.3o-a  jjg^g  jjQ-(;  becu  thc  subjcct  of  judicial  di.seussion,  but  in 
a  few  cases  it  has  been  assumed  that  the  cost  must  fall  upon  the  < 
landlord.^^s     In  each  of  these  cases  the  structure  required  to  be 

*o7See  post,  §  143  c  (4).  Atl.  326;  Lindwall  v.  May,  111  App. 

w"n  As  to  covenants  liy  lessee  as-  Div.   457,  97  N.   Y.   Supp.   821 ;    City 

pnmine:   such   liability,   see  post,   at  of  New  York  v.  United  States  Trust 

notp.s   im<^-in20.  Co.,    11 G    App.    Div.    349,    101    N.   Y. 

S08  Clark  v.  Gerke,  104  Md.  504,  65  Supp.  574. 
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altered  or  repaired  existed  at  the  time  of  the  lease,  and  they  fur- 
nish no  ground  for  questioning  that  the  tenant  would  be  liable  for 
the  cost  in  case  the  alteration  or  repair  was  demanded  by  rea- 
son of  a  condition  created  by  himself.-'^"^ 

In  case  the  municipal  autliorities  in  effect  condemn  the  build- 
ing, by  requiring  that  it  be  either  torn  down  or  substantially  re- 
constructed, the  tenant  cannot,  it  would  seem,  apart  from  covec 
nant,  demand  that  the  landlord  reconstruct  the  building,3io  or, 
which  is  the  same  thing,  reconstruct  it  himself  and  demand  reim- 
bursement by  the  landlord.^^i  Such  a  case  is  analogous  to  that 
of  the  destruction  of  the  building  by  the  elements.^^^  Xhe  ques- 
tion occasionally  arises  whether  the  tenant  has,  by  particular  lan- 
guage in  the  instrument  of  lease,  assumed  the  burden  of  making 
such  alterations  or  improvements  as  may  be  required  by  the  munic-- 
ipal  authorities.3^3 

In  England  the  statutes  by  force  of  which  the  burden  of  making 
particular  alterations  or  improvements  is  imposed,  while  in  terms 
requiring  them  to  be  made  by  the  "owner,"  almost  invariably  de- 
fine the  word  ''owner,"  and  define  it  in  such  a  way  as  to  impose 
the  burden  on  the  landlord  rather  than  the  tenant.^isa  Conse- 
quently, it  appears  never  to  have  been  suggested  in  that  jurisdic- 
tion that,  apart  from  covenant,  the  expense  of  such  works  would 
be  imposed  upon  the  tenant.  There  has,  however,  been  much  liti- 
gation as  to  whether  a  particular  covenant  on  the  part  of  the 

309  In  City  of  New  York  v.  United  sis  See  post,  at  notes  1016-1018. 
States  Trust  Co.,  116  App.  Div.  349,  In  Keroes  v.  Richards,  28  App.  D. 
101  N.  Y.  Supp.  574,  the  view  is  ex-  C.  310,  the  lessee  had  covenanted  to 
pressed  that  the  fact  that  the  re-  make  repairs,  and,  the  authorities 
quirement  of  an  alteration  arose  by  having  required  the  reconstruction 
reason  of  a  structure  existing  at  the  of  a  private  sewer  on  the  premisei' 
time  of  the  lease  was  a  reason  for  with  a  more  expensive  material 
imposing  the  cost  on  the  landlord.  than    had    been    originally    used,    it 

310  Torrens  v.  Walker  [1906]  2  Ch.  was  held  that  the  lessee  was  liable 
166.  under   his    covenant    "at    least"    for 

311  This  is  apparently  recognized  what  the  reconstruction  with  the 
in  Clark  v.  Gerke,  104  Md.  504,  65  same  material  would  have  cost,  thus 
Atl.  326,  where  the  obligation  of  the  Indicating  the  view  that  the  lessor 
landlord  to  reimburse  the  tenant  for  would  be  bound  for  so  much  of  the 
the  cost  of  repairs  was  based  upon  cost  as  fell  outside  the  covenant, 
his  request  to  the  latter  to  make  sisa  gee  Stroud's  Judicial  Diction- 
them.  ary,  sub  voce  "Owner. "^ 

312  See  ante,  §  87  d  g;  post,  §  182  p. 
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lessee  was  such  as  to  render  liim  liable  to  the  particular  charge 
in  question,  and  there  have  been  numerous  decLsions  as  to  the 
construction  of  particular  words  in  the  covenant,  such  as  ^* rates," 
"assessments,"  "impositions,"  "duties,"  "charges,"  and  "out- 
goings. "^^^ 

B.  As  TO  Adjoining  Parts,  Places  and  Premises. 

§  88.    Parts  of  building  not  open  to  tenant. 

The  owner  of  a  building  frequently  demises  a  part  thereof,  re- 
taining the  balance  in  his  own  control,  with  the  purpose  of  occu- 
pying it  himself,  or  of  subsequently  leasing  it  to  another.  More- 
over, when  he  demises  dilTorent  parts  of  the  building  to  various 
persons,  there  are  almost  invariably  portions  of  the  building  which 
cannot  be  regarded  as  included  in  any  one  of  the  various  demises, 
the  roof  for  instance,  or,  in  some  cases,  the  foundation,  as  well  as 
passage  ways,  approaches,  or  other  places  which  are  open  to  use 
by  more  than  one  tenant.  "We  will  consider  in  the  next  section 
the  landlord's  obligations  as  regards  the  condition  of  parts  of 
the  building,  the  possession  of  which  is  retained  by  him,  but  which 
are  open  to  use  by  one  or  more  tenants.  In  this  we  will  consider 
his  obligations  as  regards  the  condition  of  parts  of  the  building 
not  demised  and  not  open  to  use  by  the  tenants. 

The  general  rule  in  this  regard  is  that  the  landlord,  thus  re- 
taining part  of  the  building  in  his  possession,  is  liable  to  the  ten- 
ant, as  he  would  be  to  a  third  person,  for  injury  to  the  tenant's 
person  or  property  caused  by  his,  the  landlord's,  failure  to  exer- 
cise due  care  to  prevent  such  injury  by  reason  of  a  dangerous 
condition  of  that  part  of  the  property  in  his  possession.^i^  Ac- 
cordingly, a  landlord  has  been  held  liable  for  injury  to  the  tenant 
caused  by  the  fall  of  a  sign  board,  appertaining  to  the  part  of 
the  building  retained  by  the  landlord,  which  was  inadequately  se- 
cured,^^'  and  he  has  likewise  been  held  liable  for  injury  to  the 
tenant  of  a  lower  floor  caused  by  the  collapse  of  an  upper  floor 

«*See  the  cases  collected  In  Faw-  Nat.     Bank    v.     Swope     (Tex.    Cir. 

cett,  Landl.  &  Ten.    (?,ri   Ed.)    at  p.  App.)    18   Tex.  Ct.  Rep.   328.  101   S. 

389;   Wooflfall,  I>andl.  &  Ten.    (16th  W.  872. 

Ed.)   at  589  et  seq.  sis  Payne  v.  Irvin,  144  111.  482,  33 

315  There     Is     no     liability     apart  N.  E.   756. 
from    negligence.      American    Exch. 
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owing  to  alterations  made  in  the  latter  by  a  former  tenant,  the 
landlord  having  failed,  after  the  departure  of  such  former  tenant, 
to  exercise  reasonable  care  to  detect  and  eliminate  the  possibility 
of  danger  from  such  alterations.^^''^  And  so  he  has  been  regarded 
as  liable  for  injuries  to  the  chattels  belonging  to  the  tenant  of  a 
part  of  the  building,  caused  by  the  fall  of  a  chimney,  or  other 
part  of  the  building,  not  a  part  of  the  demised  premises.^' ^ 

The  ceiling  of  a  particular  apartment  leased  is  part  of  the  leas- 
ed premises  and  is  not  within  the  landlord's  control  so  as  to  sub- 
ject him  to  liability  for  defects  therein.^^^  unless  perhaps  it  is 
expressly  excepted  from  the  operation  of  the  lease.^^o 

The  owner  of  a  building,  leasing  a  part  thereof  and  retaining 
possession  of  another  part,  is  bound  to  exercise  ordinary  care  to 
avoid  injury  to  his  tenant  by  the  manner  in  which  he  may  use  the 
part  retained  by  him.^^i  ^i^jg  duty  does  not  grow  out 
of  the  relation  of  landlord  and  tenant,  but  is  merely  one  as- 
pect of  an  obligation,  generally  incumbent  upon  one  in  possession 


317  Quigley  V.  H.  W.  Johns  Mfg. 
Co.,  26  App.  Div.  434,  50  N.  Y.  Supp. 
98.  In  this  case  it  was  held  that 
the  fact  that  the  tenant  injured  had 
the  opportunity  to  examine  the  ui>- 
per  floor  did  not  necessarily  show 
that  he  was  guilty  of  contributory 
negligen-ce,  since  the  jury  might  find 
that  reasonable  care  on  the  part  of 
the  landlord  involved  a  higher  de- 
gree of  diligence  than  reasonable 
care  on  the  part  of  the  tenant. 

318  Eagle  V.  Swayze,  2  Daly  (N. 
Y.)  140;  Bold  v.  O'Brien,  12  Daly 
(N.  Y.)    161. 

319  Dalton  V.  Gibson,  192  Ma<^s.  1, 
77  N.  E.  1035,  116  Am.  St.  Rep.  218; 
Rushes  V.  Ginsberg,  99  App.  Div. 
417,  91  N.  Y.  Supp.  216;  Boden  v. 
Scholtz,  101  App.  Div.  1,  91  N.  Y: 
Supp.  437;  Schiff  v.  Pottlitzer,  51 
Misc.  611,  101  N.  Y.  Supp.  249;  Pol- 
lak  V.  Stolzenberg,  110  N.  Y.  Supp. 
224. 

320  See  Golob  v.  Pasinsky,  178  N. 
Y.  458,  70  N.  E.  973. 


That  the  landlord  has  made  re- 
pairs to  the  ceiling  does  not  show 
any  obligation  upon  his  part  to  keep 
it  in  repair.  Dalton  v.  Gibson,  192 
Mass.  1,  77  N.  E.  ia35,  116  Am.  St. 
Rep.  218;  Schiff  v.  Pottlitzer,  51 
Misc.   611,   101   N.   Y.   Supp.   249. 

321  See  Buckley  v.  Cunningham, 
103  Ala.  449,  15  So.  826,  49  Am.  St. 
Rep.  42  (dictum) ;  Glickauf  v.  Maur- 
er,  75  111.  289,  20  Am.  Rep.  238; 
Railton  v.  Taylor,  20  R.  I.  279,  38 
Atl.  980,   39  L.  R.  A.  246. 

A  covenant,  by  one  leasing  an  up- 
per floor,  not  to  permit  the  lower  floor 
to  be  usea  for  any  business  of  a  nox- 
ious or  offensive  character,  or  which 
was  hazardous,  was  held  not  to  ap- 
ply to  a  business  carried  on  by  the 
lessor  at  the  time  of  the  lease  on 
such  lower  floor,  as  the  lessee  knew 
when  taking  the  lease.  Neiman  v. 
Butler,  46  N.  Y.  St.  Rep.  928,  19  N. 
Y.   Supp.  403. 
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of  property,  to  employ  reasonable  care  to  so  use  it  as  not  to  injure 
the  owner  or  possessor  of  neighboring  property. ^^^  On  this  priu- 
eiple  a  landlord  has  been  held  liable  for  injury  to  the  tenant  of  a 
tloor  in  his  building  by  the  leakage  of  water  or  other  liquid  from 
an  upper  floor  occupied  by  the  landlord,  as  ajesult  of  the  use 
made  by  him  of  that  floor.323  And  the  existence  of  such  leakage 
is,  it  seems,  prima  facie  evidence  of  negligence  on  the  part  of  the 
landlord  in  the  control  of  the  upper  floor.^^-*  The  question  wheth- 
er he  could  be  held  liable  for  such  leakage,  although  not  guilty 
of  negligence,  might  arise  in  some  jui*isdictions.^2« 

Though  a  landlord  is,  as  above  indicated,  bound  to  exercise 
diligence  to  prevent  injury  to  the  person  or  property  of  the  tenant 
of  one  part  of  a  building  by  reason  of  the  condition  or  use  made 
by  him  of  the  other  part,  he  has  ordinarily  been  regarded  as  under 
no  obligation  to  keep  such  part  of  the  building  in  repair  merely 
in  order  to  protect  such  tenant  from  injury  by  extraneous  agen- 
cies. Accordingly  it  has  been  decided  that  the  tenant  of  a  part 
of  the  building  cannot  demand  that  the  landlord  repair  leaks  in 
the  roof,  or  hold  him  liable  for  injuries  to  the  tenant's  chattels 
upon  his  failure  to  do  so  and  the  consequent  flooding  of  the  prem- 
ises by  rain.32c     The  tenant  has,  however,  an  easement  in  the  use 

322  See  Krueger  v.  Ferrant,  29  326  Doiipe  v.  Genin,  45  N.  Y.  119, 
Minn.  385,  13  N.  W.  158,  43  Am.  St.  6  Am.  Rep.  47;  Simons  v.  Seward.  54 
Rep.  223;  1  Cyclopedia  Law  &  Proc.  N.  Y.  Super.  Ct.  (22  Jones  &  S.) 
7G9.  40G;    Knieger  v.   Ferrant,    29   Minn. 

As   to   the   right  of  the   landlord,  385,  13  N.  W.  158,  43  Am.  Rep.  223; 

apart   from   any   question   of   negli-  Dalton  v.  Gibson,  192  Mass.  1,  77  N. 

gence,  to  use  the  adjoining  parts  of  E.  1035,  116  Am.  St.  Rep.  218    (sem- 

the  building  in  a  way  injurious  to  ble) ;  Jones  v.  Millsaps,  71  Miss.  10, 

the  tenant,  see   post,   §§    135,   185   f  14  So.  440,  23  L.  R.  A.  155;   Hanley 

(8).  V.    Banks,    6    Okl.    79,    51    Pac.    664; 

323  Hysore  v.  Quigley,  9  Houst.  Betcher  v.  Hagell,  38  Nova  Scotia, 
(Del.)  348,  32  Atl.  9C0;  Stapenhorst  517.  See  1  Wms.  Saund.  322,  note 
V.  American  Mfg.  Co.,  36  N.  Y.  Super,  to  Pomfret  v.  Ricroft,  by  Sergeant 
Ct.  (4  Jone^  &  S.)  392,  15  Abb.  Pr.  Williams,  where  he  expresses  an 
(N.  S.)   355.  opinion  to  this  effect  and   refers  to 

324  Levy  V.  Korn,  30  Misc.  199,  61  Tenant  v.  Goldwin,  6  Mod.  314.  1 
N.  Y.  Supp.  1109.  See  cases  post,  Salk.  361,  where  a  case  in  Keilw. 
notes   401,   402.  98  b,  in  which  two  judges  are  said 

325  See  the  reference  to  the  doc-  to  have  expressed  a  contrary  view, 
trine  of  Rylands  v.   nptchrr.  L.  R.  is  questioned. 

3  H.  L.  330,  post,  at  note  428. 
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of  the  roof  for  his  protection,  and  if  the  landlord  impairs  this  by 
active  interference,  as  by  tearing  off  the  roof,  he  is  liable  to  the 
tenant  for  the  resulting  injury  to  the  latter 's  goods.^^?  Tj^g  ^g^. 
ant  has,  furthermore,  it  seems,  a  right  to  inspect  the  roof  and  to 
make  repairs  thereon,  in  accordance  with  the  general  rule  that 
the  owner  of  the  dominant  tenement  may  repair  the  subject  of  the 
easement.328  In  two  or  three  states  a  more  stringent  view  as  to 
the  obligations  of  the  landlord  as  regards  the  condition  of  the 
roof  has  been  asserted,  to  the  effect  that  if  the  control  thereof 
remains  in  him,  he  is  bound  to  exercise  reasonable  diligence  to 
keep  it  sufficiently  in  repair  to  protect  the  property  of  the  ten- 
ants from  injury  by  the  weather,  and  is  liable  in  damages  if  he 
fails  to  do  S0.329     In  New  York  it  has  been  clearly  decided  by  the 


827  Sulzbacher  v.  Dickie,  6  Daly 
(N.  Y.)  476;  Worthington  v.  Parker, 
11  Daly  (N.  Y.)  561;  Randolph  v. 
Feist,  23  Misc.  650,  52  N.  Y.  Supp. 
109;  Pratt,  Hurst  &  Co.  v.  Tailer,  186 
N.  Y.  417,  79  N.  E.  328;  Herbst  v. 
Hafner,  7  Pa.  Super.  Ct.  363.  And 
see  cases  cited  ante,  notes  255,  274, 
276. 

328  See  Sergeant  Williams'  note  to 
Pomfret  v.  Ricroft,  1  Wms.  Saund. 
322;  Krueger  v.  Ferrant,  29  Minn. 
385,  13  N.  W.  158,  43  Am.  Rep.  223; 
Hanley  v.  Banks,  6  Okl.  70,  51  Pac. 
664. 

829  Toole  V.  Beckett,  67  Me.  544, 
24  Am.  Rep.  54,  is  to  this  effect. 
This  case  is  criticized  in  Krueger  v. 
Ferrant,  29  Minn.  385,  13  N.  W.  158, 
43  Am.  Rep.  223,  and  in  Jones  v. 
Millsaps,  71  Miss.  10,  14  So.  440,  23 
L.  R.  A.  155,  in  which  latter  case  it 
is  well  said  that  "the  vice  of  the 
opinion  is  that  it  confounds  the  pas- 
sivity of  the  landlord  with  affirma- 
tive action  on  his  part  amounting 
to  negligence." 

In  Fairmount  Lodge  No.  590  v. 
Tilton,  122  111.  App.  636,  the  land- 
lord is  held  to  be  under  an  obliga- 
tion in  such  case  to  keep  the  roof 


in  repair.  In  Rehbach  v.  Vogt,  126 
111.  App.  613,  he  is  said  to  be  bound 
to  exercise  reasonable  diligence  to 
discover  and  repair  defects.  In 
Bissell  V.  Lloyd,  100  111.  214,  there 
was  a  covenant  by  the  lessee  to  re- 
pair the  room  leased,  and  the  court 
says  that  "the  fair  implication  from 
this  express  undertaking  is  that  the 
lessor  undertook  to  keep  the  resi- 
due of  the  building  in  repair."  In 
Trower  v.  Wehner,  75  111.  App.  655, 
a  like  undertaking  was  inferred 
from  a  covenant  by  the  lessee  to 
return  in  good  condition  the  portion 
of  the  building  leased.  The  pro- 
priety of  thus  inferring  an  intention 
to  impose  an  obligation  on  the  land- 
lord from  a  covenant  so  clearly  in- 
serted for  his  protection  may  well 
be   doubted. 

In  Guthman  v.  Castleberry,  49  Ga. 
272,  it  was  held  that  the  landlord 
was  liable  for  failure  to  repair  the 
roof  if  he  had  notice  of  the  need  of 
repairs.  But  this  was  no  doubt 
based  on  the  statute  of  that  state 
requiring  the  landlord  to  keep  tho 
premises  in  repair.     Ante,  §  87  c. 

In  Kneeland  v.  Beare,  11  N.  D.  233. 
91  N.  W.  56,  it  is  positively  asserted* 


L.  and  Ten.  40. 
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highest  court  that  tlic  landlord  owes  no  obli<:jation  to  the  tonant 
of  a  part  of  the  building  to  repair  the  roof  so  as  to  protect  the 
tenant  from  injury  by  the  action  of  the  elements,^^"  but  a  later 
case  in  that  court  is  perhaps  calculated  to  raise  some  question 
in  regard  thereto,''^*  and  there  are  cases  in  the  intermediate  ap- 
pellate court  which  cannot  be  reconciled  with  such  a  view.^^s     it 


that  the  landlord  is  bound  to  re- 
pair the  roof,  but  there  the  injury 
was  caused,  not  by  failure  to  repair 
the  roof,  but  by  the  landlord's  neg- 
ligence in  failing  to  keep  the  water 
spout  clear,  so  that  water  was  col- 
lected upon  the  roof  to  such  a  depth 
as  \o  pass  through  a  hatchway. 
There  is  an  element  of  active  mis- 
feasance in  such  a  case.  The  occu- 
pant of  property  so  constructed  as 
to  collect  water  to  the  injury  of 
neighboring  property  unless  drainpd 
off  would  seem  to  owe  a  duty  of 
diligence  to  see  that  the  drain  is 
unobstructed.  See  somewhat  analo- 
gous cases  cited  3  Farnham,  Waters, 
§  982,  and  Hargroves,  Aronson  &  Co. 
V.  Hartopp  [1905]  1  K.  B.  472,  where 
the  landlord  was  on  this  theory  held 
liable  for  failure  to  clear  out  a 
gutter   on   the   roof. 

330  Doupe  V.  Genin,  45  N.  Y.  119, 
6  Am.  Rep.  47. 

331  In  Golob  V.  Pasinsky,  178  N.  Y. 
458,  70  N.  E.  973,  it  was  held  that  a 
complaint  for  personal  injuries  to 
a  tenant  caused  by  the  fall  of  a  ceil- 
ing was  good  on  demurrer  when  it 
alleged  that  by  the  negligence  of 
defendant  landlord  the  roof  was 
permitted  to  become  dangerous  and 
out  of  repair,  and  that  this  danger- 
ous condition  caused  the  plaster  of 
the  ceiling  to  fall.  As  the  court 
says:  ''How  the  defective  condition 
of  the  roof  caused  the  ceiling  to 
fall  was  a  matter  of  proof,  not  of 
pleading."     If  the  ceiling  fell  merely 


by  reason  of  the  insufficiency  of 
the  roof  to  protect  the  ceiling  from 
the  rain,  the  landlord  would  not, 
under  the  doctrine  of  Doupe  v.  Gen- 
in, 45  N.  Y.  119,  6  Am.  Rep.  47. 
supra,  be  liable  therefor,  while  if  it 
fell,  not  by  reason  of  the  insuflf- 
ciency  of  the  roof  as  a  protection, 
but  because  the  landlord  negligently 
allowed  the  roof  to  become  so  weak 
as  to  fall  upon  the  ceiling,  he  woyld 
be   liable. 

332  That  he  is  under  such  an  obliga- 
tion is  decided  in  Schwartz  v.  Monday, 
49  Misc.  527,  97  N.  Y.  Snpp.  978;  Val- 
entine v.  "Woods,  59  Misc.  471,  110  N. 
Y.  Supp.  990.  In  Rauth  v.  Daven- 
port, 60  Hun,  70,  14  N.  Y.  Supp.  69, 
the  landlord  was  held  liable  for  in- 
juries to  the  tenant's  property  owing 
to  leakage  through  the  roof  which 
was  under  the  landlord's  control. 
The  decision  seems  to  be  based  in 
part  on  the  fact  that  the  landlord 
promised  to  repair  the  roof  if  the 
tenant  would  remain.  So  far  as  it 
holds  that  apart  from  this  promise 
the  landlord  is  liable  in  such  a 
case,  it  is,  it  seems,  in  conflict  with 
Doupe  v.  Genin,  45  N.  Y.  119,  6  Am. 
Rep.  47,  though  it  attempts  to  dis- 
tinguish the  later  case  on  the  ground 
that  there  the  defect  in  the  roof  was 
the  result  of  fire.  How  the  cause  of 
the  defect  in  the  roof  can  affect  the 
question  does  not  appear.  In  Frank 
V.  Simon.  109  App.  Dlv.  38,  95  N. 
Y.  Supp.  6G6,  it  is  decided,  without 
any  mention  of  Doupe  v.  Genin,  45 
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is  somewhat  difficult  to  perceive  npon  what  principle  an  obligation 
can  be  imposed  on  the  landlord  to  repair  the  roof  for  the  protec- 
tion of  the  tenant  from  the  elements.  Such  a  duty  cannot  well 
grow  out  of  the  relation  of  landlord  and  tenant,  since  there  is,  as 
is  well  settled,333  no  obligation  on  the  former  to  keep  the  prem- 
ises in  good  and  suitable  condition,  and  the  fact  that  he  is,  as  it 
were,  the  owner  of  adjoining  property,  which  is  a  source  of  pro- 
tection to  the  leased  premises,  would  not  ordinarily  obligate  him 
to  make  repairs  on  such  property .^34 

It  has  been  decided  that,  even  conceding  that  the  landlord  is 
under  an  obligation  to  repair  the  roof  which  is  under  his  control, 
he  is  under  no  such  obligation  as  regards  a  part  of  the  roof  which 
covers  only  that  part  of  the  building  included  in  the  lease,  since 
that  is  to  be  regarded  as  within  the  tenant's  control.^-''^*  And  the 
tenant  could  not  recover  for  injuries  to  his  property  on  the  prem- 
ises if  he  left  it  there  knowing  of  the  possibility  of  injury.336  It 
has  also  been  recognized  that  such  a  liability  for  nonrepair  of 
the  roof,  not  based  upon  any  express  stipulations  in  the  instru- 
ment of  lease,  if  its  existence  is  to  be  conceded,  is  to  be  regarded 
as  tortious  in  character,  arising  from  negligence,  and  not  as  aris- 
ing from  an  "implied  contract"  to  keep  the  roof  in  repair.^^T 

On  the  same  theory  as  that  asserted  in  connection  with  the  re- 
pair of  the  roof,  that  the  landlord  is  under  no  obligation  to  repair 
parts  of  the  building  under  his  control,  in  order  to  protect  the 
parts  included  in  the  lease,  so  long  as  the  nonrepair  does  not  make 
the  former  an  actual  source  of  danger  to  the  latter,  the  tenant 

N.  Y.  119,  6  Am.  Rep.  47,  supra,  that  321,  note  (1)   to  Pomfret  v.  Ricroft. 

the   landlord   was   liable    for   injury  In  Cheeseborough  v.  Green,  10  Conn, 

to  a  tenant  caused  by  the  fall  of  the  318,  26  Am.  Dec.  396,  he  is  said  to  be 

ceiling  in  his   apartment,   resulting  under    no    such    obligation    at   law, 

from   leakage   through   the   roof   of  whatever    might    be     the    case    in 

the  building,  loosening  the  plaster,  equity. 

333  See  ante,  §  87  a.  335  Lichtig  v.  Poundt,  23  Misc.  632, 

334  The  owner  in  fee  of  the  upper  52  N.  Y.  Supp.  136;  Margolius  v. 
floor  of  a  building  has  been  regarded  Muldberg,    88   N.    Y.    Supp.   1048. 

as  under  no  obligation  to  repair  tho  336  Klausner    v.    Herter,    36    Misc. 

roof  for  the  benefit  of  the  owner  of  869,   74  N.  Y.  Supp.  924;    Margolius 

the  lower  floor.     Pierce  v.  Dyer,  109  v.  Muldberg,  88  N.  Y.  Supp.  1048. 

Mass.  374,  12  Am.  Rep.  716;  Tenant  337  Kuhn   v.    Sol.    Heavenrich   Co., 

V.  Goldwin,  6  Mod.  314,  1  Salk.  361,  115  Wis.  447,  91  N.  W.  994,  60  L.  R. 

2   Ld.  Raym.   1091,  1  Wms.   Saund.  A.  585. 
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of  a  part  of  tlie  building,  it  has  been  decided,  cannot,  upon  the 
fall  thereof,  recover  of  the  landlord  on  account  of  the  latter 's 
failure  to  keep  in  repair  the  outside  or  other  wall  on  which  the 
leased  premises  were  dependent  for  support,  it  being  for  the  ten- 
ant to  make  repairs  necessary  for  this  purpose.^^**  The  landlord 
is  under  no  greater  obligation  to  his  tenant  as  regards  such  a  wall 
than  any  owner  of  land  is  to  repair  a  wall  thereon  wliich  furnishes 
a  support  to  a  building  on  adjoining  land,  and  no  such  obligation, 
it  has  been  decided,  exists  as  against  an  adjoining  owner.^^a 

In  some  jurisdictions,  even  though  the  landlord  is  under  no 
obligation  to  keep  in  repair  parts  of  the  building  in  his  control 
as  a  means  of  protection  to  the  tenant,  in  the  sense  that  he  is 
liable  for  injuries  caused  by  failure  to  repair,  the  latter  may,  pre- 
sumably, abandon  the  premises  and  refuse  to  pay  rent,  if  such 
lack  of  repair  renders  the  premises  untenantable.^^o 

If  the  landlord  maintains  a  nuisance  upon  the  premises  of 
which  he  retains  control,  he  is  no  doubt  liable  to  the  tenant  of  an- 
other part  of  the  building,  as  he  would  be  to  any  adjoining  owner, 
and  he  is  so  liable  if  he  authorizes  another  to  maintain  a  nuisance 
thereon,  or  leases  it  for  a  purpose  which  involves  the  maintenance 
of  a  nuisance.^^^ 

§  89.     Places  open  to  use  by  tenant. 

a.  Common  approaches.  It  frequently  happens  that  the 
owner  of  a  building  demises  separate  parts  thereof  to  different 
tenants,  access  to  which  parts  is  by  means  of  a  passage,  stairway, 
or  other  means  of  approach,  which,  while  intended  for  the  use  of 
the  different  tenants,  is  not  in  itself  included  in  the  demise  to  any 
one  of  them  and  consequently  remains  in  control  of  the  land- 
lord.     In    such    case    the    landlord    in    effect    invites    the    use 

83S  Colebeck  v.  Girdlprs'  Co.,  1  Q.  York  v.    Steward,   21   Mont.   .515,   55 

B.  Div.  234;  Ward  v.  Fagin,  101  Mo.  Pac.  29,  43  L.  R.  A.  125;   Graves  v. 

669,  14  S.  W.  738,  10  L.  R.  A.  147,  20  Berdan,   26    N.   Y.   498.     Commented 

Am.   St.  Rep.   650;    Miles  v.  Tracey,  on    in    Doupe    v.    Genin,    45    N.    Y. 

28  Ky.  Law  Rep.  621,  89  S.  W.  1128.  119,  6  Am.  Rep.  47;  Johns  v.  Eicliel- 

839  Chauntler  v.  Robinson,  4  Exch.  berger,    109   111.   App.    35.     And   aee 

163;   Pierce  v.  Dyer,  109  Mass.  374,  post,  §  182  n. 

12  Am.  Rpp.  716.  ^"  Winter  v.  Baker,  3  Times  Law 

»4'>SeG   Bissell    v.    TJoyd.    100    111.  R.   569;    Jenkins  v.  Jackson,  40  Ch. 

214;    Vann  v.  Rouse,  94  N.  Y.   401;  Div.  71. 
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of  such  passages  or  stairway  by  the  tenants,  and  by  other  persons 
whose  relations  to  the  tenants  involve  their  use  of  these  ap- 
proaches in  order  to  obtain  access  to  the  rooms  or  apartments 
demised,  and  he  is  accordingly  regarded  as  liable,  both  to  the 
tenant  and  such  other  persons,^^^  foj.  a,ny  injury  caused  by  his 
failure  to  exercise  reasonable  care  to  keep  such  parts  of  the  build- 
ing in  proper  repair,'^^^  ^g  jg  ^ny  owner  of  land  or  of  structures 

342  As  to  the  particular  classes  of  man  v.  Spencer  (Ind.)  49  N.  E.  9, 
persons  to  whom,  besides  the  tenant,  a  yiew  in  accordance  with  the 
he  owes  the  obligation  to  keep  such  weight  of  authority  is  apparently 
places  in  repair,  see  post,  §  98.  adopted,    as    it    explicitly    is    in    La 

343  See  GillTon  v.  Reilly,  50  N.  J.  Plante  v.  La  Zear,  31  Ind.  App.  433, 
Law,  26,  11  Atl.  481;  Lindsey  v.  68  N.  E.  312.  And  so,  in  Missouri, 
Leighton,  150  Mass.  285,  22  N.  E.  901,  the  dictum  in  Ward  v.  Fagin,  101 
15  Am.  St.  Rep.  199;  Dean  V.  Murphy,  Mo.  669,  14  S.  W.  738,  20  Am.  St. 
169  Mass.  413,  48  N.  E.  283;  Coupe  v.  Rep.  650,  10  L.  R.  A.  147,  adverse 
Piatt,  172  Mass.  458,  52  N.  E.  526,  to  such  responsibility,  is  evidently 
70  Am.  St.  Rep.  293;  Sawyer  v.  Mc-  overruled  by  McGinley  v.  Alliance 
Gillicuddy,  81  Me.  318,  17  Atl.  124,  10  Trust  Co.,  168  Mo.  257,  66  S.  W.  153, 
Am.  St.  Rep.  260,  3  L.  R.  A.  458;  56  L.  R.  A.  334.  Humphrey  v.  Wait, 
Barman  v.  Spencer  (Ind.)  49  N.  E.  22  U.  C.  C.  P.  580,  is  not  in  accord 
9;  Peil  v.  Reinhart,  127  N.  Y.  381.  with  the  rule  as  stated  in  the  text. 
27  N.  E.  1077,  12  L.  R.  A.  843  (hole  Cole  v.  McKey,  66  Wis.  500,  29  N.  W. 
in  stairway  carpet) ;  Dollard  v.  Rob-  279,  57  Am.  Rep.  293,  refers  to  this 
erts,  130  N.  Y.  269,  29  N.  E.  104,  case  and  also  to  the  earlier  Indiana 
14  L.  R.  A.  238  (defective  ceiling,  case,  but  does  not  either  adopt  or 
fall  of  plaster) ;  Wilber  v.  Follans-  repudiate  their  view.  The  later 
bee,  97  Wis.  577,  72  N.  W.  741,  73  N.  icase  of  Wilber  v.  Follansbee,  97 
W.  559;  La  Plante  v.  La  Zear,  31  Wis.  577,  72  N.  W.  741,  73  N.  W. 
Ind.  App.  433,  68N.  E.  312;  Shoninger  i559,  approves  the  rule  ordinarily 
Co.  V.   Mann,  219   111.  242,  76  N.  E.  adopted. 

354,   3  L.    R.   A.    (N.   S.)    1097    (un-  In    Schwandt  v.    Metzger  Linseed 

guarded    elevator   shaft) ;    Burke  v.  Oil    Co.,    93    111.    App,    365,    the    lia- 

Hulett,  216   111.   545,   75   N.   E.   240;  bility   of  the   landlord    is  based,   in 

Lewln    V.    Pauli,   19    Pa.    Super.    Ct.  part  at  least,  upon  his  covenant  to 

447;  Siggins  v.  McGill,  72  N.  J.  Law,  keep    the    premises    in    repair,    and 

263,    62   Atl.   411,   111   Am.    St.   Rep.  upon  his  promise  to  repair  the  par- 

666:   Miller  v.  Hancock   [1893]   2  Q.  tlcular  defect  in  the  common  stair- 

B.  177;   Johnson  v.  Lembeck  &  Betz  way     which     caused     the     accident. 

Brew.  Co.   (N.  J.  Law)   68  Atl.  85.  The  former  could,  however,  not  af- 

In  Purcell  v.  English,  88  Ind.  34,  feet  his  liability  for  snch  a   defect 

44  Am.  Rep.  255,  there  is  a  dictum  not  in  or  upon  the  leased  premises, 

to  the  effect  that  the  landlord  is  not  In  Lindsey  v.  Leighton,  150  Mass. 

responsible    for    the    condition    of   a  285,   22  N.  E.  901,  15  Am.   St.  Rep. 

common    passageway;    but    in    Bar-  199,  one  was  held  liable  for  such  a 
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thereon  as  re!2rariis  persons  whom  he  expressly  or  impliedly  invites 
to  enter  thereon.^^^  And  he  is  obviously  liable  for  negli^'ent  acts 
on  his  own  part  rendering  the  approaches  unsafe,  as  when  he  or 
his  servants  leave  hatcliways  or  elevator  shafts  therein  unguard- 
ed.•'^'^ 

On  what  may  be  regarded  as  the  same  principle,  that  the  land- 
lord is  bound  to  keep  the  common  approaches  safe,  the  lessor  of 
several  mill  sites  has  been  held  liable  for  injuries  caused  by  de- 
fects in  a  bridge  leading  to  such  mill  sites,  which  was  built  and 
maintained  by  him.^'"  The  same  j)rinciple  will  render  one  who 
leases  sei)arate  buildings  to  different  persons  liable  for  negligence 
in  failing  to  keep  in  repair  a  pathway  or  approach  common  to 
all  the  buildings.3^"  It  has  been  decided,  however,  that  in  the 
ease  of  what  is  sometimes  known  as  a  "double  house,"  that  is, 
a  building  constituting  two  semi-detached  houses,  a  flight  of  steps 
extending  in  front  of  each  house  or  "tenement"  as  a  means  of 


defect  In  a  common  stairway,  al- 
though not  the  owner  but  merely 
the  husband  of  the  owner,  he  hav- 
ing assumed  to  be  the  owner  and 
conducted  himself  as  such  both  be- 
fore and  after  the  accident,  and 
having  contracted  with  the  tenant 
as  If  the  owner. 

The  original  lessor  is  obviously 
not  liable  for  injuries  to  one  of  sev- 
eral subtenants  of  his  lessee,  caused 
by  defects  in  a  passageway  used  in 
common  by  such  sublessees,  if  he  has 
leased  the  building  as  a  whole, 
since  he  has  no  control  of  the  com- 
mon passageway.  Marley  v.  Wheel- 
wright, 172  Mass.  530,  52  N.  E.  lOGH. 
In  such  case  the  les.see  of  the  build- 
in,  as  having  control  of  the  passa-^re- 
way,  is  the  person  liable.  Shonin- 
ger  Co.  V.  Mann,  219  111.  242,  76  N. 
E.    354. 

H4i  As  to  the  general  duty  of  the 
occupant  of  land,  inviting  another, 
either  expressly  or  by  implication, 
to  come  upon  the  premises,  to  exer- 
cise reasonable  diligence  to  have 
them   safe,   see  Pollock,  Torts    (6th 


Ed.)  489;  2  Jaggard,  Torts,  889;  2 
Shearman  &  Redfield,  Neg.  55  70?- 
706.     Compare  ante,  §  86  d. 

s**  Gordon  v.  Cummings,  152  Mass. 
513,  25  N.  E.  978.  9  U  R.  A.  640,  23 
Am.  St.  Rep.  846;  Win)er  v.  Follans- 
bee,  97  Wis.  577,  72  N.  W.  741; 
Tousey  v.  Roberts,  114  N.  Y.  312,  21 
N.  E.  359,  11  Am.  St.  Rep.  655; 
O'Dwyer  v.  O'Brien,  13  App.  Div. 
570,   43  N.  Y.   Supp.   815. 

34G  Nash  V.  Minneapolis  Mill.  Co., 
24  Minn.  501,  31  Am.  Rep.  349. 

3  tr  "When  houses  are  rented  for 
dwellings,  which  can  only  be 
reached  by  the  use  of  a  common 
passage,  the  necessity  of  such  use 
for  the  beneficial  enjoyment  of  the 
thing  demised  establishes  a  right 
to  such  use  and  imposes  an  obli- 
gation upon  the  landlord  to  take 
reasonable  care  to  have  and  main- 
tain the  passage  safe  for  such  use." 
Gleason  v.  Boehm,  58  N.  J.  Law,  475, 
34  Atl.  886,  32  L.  R.  A.  645.  See 
Curtis  v.  Kiley,  153  Mass.  123,  26 
N.   E.  421. 
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access  to  both  is  a  part  of  the  two  houses,  half  being  included  in 
the  lease  of  each  house,  and  is  not  a  common  approach  under  the 
control  of  the  landlord  of  the  two  houses,  for  the  purpose  of  this 
rule.348 

In  such  case  of  a  common  passageway  or  other  approach,  there 
is,  it  seems,  an  easement  therein  in  favor  of  each  tenant,  arising 
by  implied  grant,  as  appurtenant  to  the  premises  leased  to  him,3-'>^ 
but  the  ordinary  rule  that  the  owner  of  the  dominant  tenement, 
and  not  of  the  servient  tenement^^*^  must,  as  between  themselves, 
make  the  repairs  necessary  for  the  enjoyment  of  the  easement, 
is  excluded  by  the  special  circumstances  of  the  case,^^!  and  the 
theory  would  seem  to  be  that,  all  obligation  on  the  part  of  the 
tenant  to  make  repairs  being  thus  excluded,  the  liability  of  the 
landlord  is  that,  as  previously  indicated,  of  a  landowner  expressly 
or  impliedly  inviting  others  to  come  upon  the  land  for  their  mu- 
tual advantage.2^2 

It  has  been  decided  that  the  obligation  on  the  landlord  of  an  of- 
fice building  to  keep  the  passageways  and  approaches  in  a  reason- 
ably safe  and  suitable  condition  did  not  extend  so  far  as  to  render 
him  liable  because  he  kept  a  certain  entrance  door  locked  over 
Sunday  and  thereby  rendered  it  impossible  for  the  tenant  to  re- 
move his  furniture  so  as  to  prevent  its  destruction  by  fire.^^^  Un- 
der some  circumstances,  however,  the  landlord  would  no  doubt 
be  liable  for  injuries  caused  by  failure  to  keep  a  door  unlocked  so 
as  to  enable  a  tenant  to  escape  or  to  rescue  his  possessions  from 
a  fire.^^'* 

b.    Places   other   than   approaches.     In   England,   while   the 

348  Kearlnes  v.  Cullen.  183  Mass.  ciple  of  Smith  v.  London  &  St.  Kath- 
298,  67  N.  E.  243.  See,  also.  Miles  arine  Docks  Co.,  L.  R.  3  C.  P.  326, 
V.  Janvrin,  196  Mass.  431,  82  N.  E.  and  also  Mr.  Pollock's  statement  of 
708,  124  Am.  St.  Rep.  575.  these    and    similar    cases    (Pollock, 

349  Miller  v.  Hancock  [1893]  2  Q.  Torts  [6th  Ed.]  493).  See,  also, 
B.  177.     See  post,  §  128.  Sawyer  v.  McGillicuddy,  81  Me,  318, 

35oGk)ddard,  Easements    (5th  Ed.)    17  Atl.  124.  3  L.  R.  A.  458,  10  Am. 
21,  374;   Gale,  Easements    (7th  Ed.)     St.  Rep.    260;    Gillvon  v.   Reilly,   50 
451    et   seq.;    1   Tiffany,   Real   Prop.    N.  J.  Law,  26.  11  Atl.  481. 
§   324.  353  Whitcomb    v.    Mason,    102    Md. 

351  Miller  v.  Hancock  [1893]  2  Q.  275.  62  Atl.  749,  4  L.  R.  A.  (N.  S.) 
B.  177.  565. 

352  See  Miller  v.  Hancock  [1893]  2  354  See  Sewell  v.  Moore,  166  Pa. 
Q.  B.  177,  supra,  adopting  the  prin-    570,  31  AtL  370. 
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laudloril's  liability  for  iii juries  caused  by  defects  iu  common  pas- 
sageways and  other  necessary  approaches  has  been  recognizcii, 
he  has  be«n  regarded  as  not  liable  by  reason  of  defects  in  places 
which  are  merely  open,  by  permission  of  tlie  landlord,  for  use  by 
all  the  teujints  and  their  families  and  employees,  if  they  so  desire, 
but  the  use  of  which  is  not  necessary  to  the  enjoyment  of  the 
premises.^'^^  In  this  country,  however,  the  landlord  has  been  re- 
garded as  under  an  obligation  to  repair  such  parts  of  the  building 
or  places  connected  therewith,  although  the  tenants  or  their  fam- 
ilies are  under  no  necessity  of  making  use  thereof  for  the  purpose 
of  access  to  their  respective  tenements.  Accordingly  he  has 
been  held  liable  for  defects  in  a  yard  or  platform  appurtenant  to 
a  building,  which  was  open  to  use  by  the  various  tenants  of  tin- 
building  as  a  place  for  drying  clothes,  as  a  playground  for  their 
children,  or  for  other  purposes,^^*''  ^^^  and  for  defects  in  the  ap- 
proaches to  such  a  place,358  and  also  for  defects  in  a  cellar,  or  in 
the  stairs  leading  thereto,  open  to  use  by  the  various  tenauts,^-''' 
as  well  as  for  defects  in  a  watercloset  open  for  their  use.^so 

c.  No  liability  apart  from  negligence.  The  landlord  is  thus 
liable  fur  injuries  caused  by  defects  in  a  pa.ssage,  stairway,  or 
other  place  used  in  common  by  the  tenants,  only  if  guilty  of  negli- 
gence, and  when  he  has  no  actual  notice  of  the  defect,  and  the 
defect  is  of  such  recent  origin  or  is  of  such  a  character  that  he 
could  not  be  expected,  in  the  exercise  of  ordinary  diligence,  to 
be  aware  thereof,  he  is  not  liable  for  resulting  injuries.3<5i     Bui 

358  Ivay  V.  Hedges,  9  Q.  B.  Div.  80.  471.     See  Mills'  Adm'r  v.  Cavanaugh, 

356,  857  Garrett    v.    Somerville,    98  29  Ky.  Law  Rep.  685,  94  S.  W.  651. 

App.  Div.  206,  90  N.  Y.   Supp.  705;  ass  Looney   v.    McLean,    129    Mass. 

Canavan  v.  Stuyvesant,  7  Misc.  113,  33,    37    Am.    Rep.    295;     Clarke    v. 

27N.  Y.  Supp.  413;  Sohmidt  v.  Cook,  Welsh,   93    App.   Div.   393,   87   N.   Y. 

12    Misc.    449,    33    N.    Y.    Supp.    624;  Supp.    697. 

Rouillon  v.  Wilson,  29  App.  Div.  307,  359  Donahue  v.  Kendall,   50   N.  Y. 

51    N.    Y.    Supp.    430;     Karlson    v.  Super.    Ct.     (18    Jones    &    S.)     386; 

Healy,   38   App.   Div.   486,    56   N.  Y.  Feinstein  v.  Jacobs,  15  Misc.  474,  37 

Supp.   361;    Moynihan  v.  Allyn,  162  N.  Y.   Supp.  345. 

Mass.  270,  38  N.   E.  497;   Wilcox  v.  8«M>Hes8    v.    Hinkson's    Adm'r,    29 

Zane,  167  Mass.  302,  45  N.  E.  923;  Ky.  Law  Rep.  762,  96  S.  W.  436. 

Wesener  v.  Smith,  89  App.  Div.  211,  sci  Gillvon  v.  Reilly,  50  N.  J.  Law, 

85  N.  Y.  Supp.  837;  Widlnp  v.  Penn-  26,  11  Atl.  481;  Handyside  v.  Powers, 

sylvania  Mut.  Life  Ins.  Co.,  95  Minn.  145    Mass.    123.    13   N.   E.    462;    Bar- 

279,  104  N.  W.  239,  111  Am.  St.  Rep.  man  v.  Spencer   (Ind.)    49  N.  E.  9; 
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notice  to  the  landlord's  agent  is  equivalent,  for  this  purpose, 
to  notice  to  the  landlord.^^^  And  the  fact  that  he  had  no  actual 
notice  of  the  defect  is  no  defense  if  he  should,  in  the  exercise  of 
reasonable  diligence,  have  had  such  notice.^^^ 

It  has  been  said  that  the  landlord  is  not  liable  for  his  failure 
to  remove  ''obstructions  arising  from  natural  causes,  or  the  acts 
of  other  persons,  and  not  constituting  a  defect  in  the  passageway 
itself"  and  that  "he  vv^ould  be  liable  for  negligently  leaving  a  coal 
scuttle  in  a  dangerous  position,  but  not  for  not  removing  one  so 
placed  by  another  person,  "-"^s^  That  the  landlord  is  under  no 
obligation  to  remove  an  object  negligently  placed  by  another  in 
a  common  passageway  or  approach,  of  which  he  is  fully  aware, 
seems,  however,  most  doubtful.  To  hold  him  liable  for  injuries 
to  one  caused  by  tripping  over  a  nail  in  an  imlighted  passageway 
or  a  hole  in  a  stair  carpet,  and  not  liable  for  injuries  caused  by 
tripping  over  a  log  placed  in  the  passageway  by  a  third  person, 
of  which  he  has  been  informed,  involves  a  rather  subtle  distinc- 

Black  V.  Maitland,  11  App.  Div.  188,  Rep.   513,  27  N.  Y.  Supp.   413;    Dol- 

42  N.   Y.  Supp.  653;    Flood  Y.  Huff,  lard  v.  Roberts,  130  N.  Y.  269,  29  N. 

29   Misc.    351,    60   N.   Y.    Supp.   317;  E.  104,  14  L.  R.  A.  238;    Widing  v. 

McGinley  v.  Alliance  Trust  Co.,  168  Pennsylvania  Mut.  Life  Ins.  Co..  95 

Mo.   257,   66   S.   W.   153,  56   L.  R.  A.  Minn.  279,   104  N.  W.   239,   111   Am. 

334;   Jucht  v.  Behrens,  26  N.  Y.   St.  St.  Rep.  471. 

Rep.  690,  7  N.  Y.  Supp.  195;  Schwartz  ses  Lindsay  v.  Leighton.  150  Mass. 

V.  Monday,   49    Misc.    527,   97   N.  Y.  285,  22  N.   E.  901,  15  Am.   St.  Rep. 

Supp.  978;  Boss  v.  Jarmulowsky,  81  199;     Leydecker    t.     Brintnall,     15S 

App.     Div.     577,     81     N.     Y.     Supp.  Mass.   292,  33   N.   E.   399;    Udden  v. 

400;     Idel    V.    Mitchell,    158    N.    Y.  O'Reilly,  180  Mo.  650,  79  S.  W.  691; 

134,     52      N.      E.      740;      Feinstein  Nadel  v.  Fichten,  34  App.  Div.  188, 

V.     Jacobs,     15     Misc.     474,     37     N.  54  N.  Y.  Supp.  551;  Olson  v.  Schultz, 

Y.  Supp.  345;  Flood  v.  Huff,  29  Misc.  67  Minn.  494,  70  N.  W.  779,  64  Am. 

351,  60  N.  Y.  Supp.  517;   McCabe  v.  St.  Rep.  437. 

Castens,  11  Misc.  272,  32  N.  Y.  Supp.  In    Rouillon    v.    Y/ils-on,    29    App. 

249;   Lynch  v.  Swan,  167  Mass.  510,  Div.  307,  51  N.  Y.  Supp.  430,  It  was 

46  N.  E.  51;    Vorrath  v.  Burke,  63  held  that  notice  of  a  defect  in  a  slat 

N.    J.   Law,    188,   42    Atl.    838;    Mer-  platform  on  the  roof  resulting  from 

chants'  Loan  &  Trust  Co.  v.  Boucher,  a  cause  which  would  naturally  im- 

115  111.  App.  101;    Shoninger  Co.  v.  pair  the  whole  of  it  if  it  impaired 

Mann,  219  111.  242,  76  N.  E.  354,  3  L.  any    part    put    the    landlord    on    in- 

R.  A.  (N.  S.)  1097.  quiry    as    to    the    condition    of    the 

362  Evers  v.  Weil,  43  N.  Y.  St.  Rep.  whole   platform. 

336,  17  N.  Y,  Supp.  29;   Canavan  v.  S64  Watkins  v.  Goodall,  138  Mass. 

Stuyvesant,  7  Misc.  113,  57  N.  Y.  St.  533, 
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tion.     In  the  oue  case  as  in  the  other,  it  seems,  there  is  a  danger- 
ous condition  whieh  it  is  his  duty  to  remove.^*^'' 

d.  Conditions  existing  at  the  time  of  demise.  The  landlord 
is  undi'r  no  obligiitioxi  to  the  tojjant  to  change  tlie  mode  of  con- 
struction of  the  passageways,  stairs,  or  platforms,  used  in  common 
by  the  tenants,  and  to  construct  them  upon  a  different  plan,  in 
order  to  make  them  more  safe,  provided  the  mode  of  construction 
was  api)arent  at  the  time  of  the  letting.^oo  His  obligation  has 
been  said  to  be  merely  to  keep  such  a  place  "in  such  condition  as 
it  was  in,  or  purported  to  be  in,  at  the  time  of  the  letting,"  mean- 
ing thereby  such  condition  as  it  would  appear  to  be  in  to  a  person 
of  ordinary  observation,  and  having  reference  to  the  obvious 
condition  of  things  existing  at  the  time  of  the  letting,^*^^  Accord- 
ingly, it  has  been  held,  a  landlord  is  not  liable  for  injuries  caused 
by  the  rotten  condition  of  a  platform  which  was  evidently  in.  that 
condition  at  the  time  of  the  lease.^^s  By  a  later  case  in  the  same 
jurisdiction  it  is  apparently  adjudged  that  the  landlord  is  not  lia- 
ble even  for  a  secret  defect  existing  at  the  time  of  the  demise, 
the  existence  of  which  he  might  have  discovered,  provided  only  it 
was  not  actually  known  to  him,^^^  this  view  being  based  on  the 

s55Wesener  v.  Smith,  89  App.  Div.  735;  Lindsey  v.  Leighton,  150  Mass. 

211,   85    N.    Y.    Supp.    837,   is   to   the  285,  22  N.  E.  901,  15  Am.  St.  Rep.  199. 

effect  that  the  landlord  is  liable  for  3S8  Moynihan    v.   Allyn,    162   Mass. 

obstructions    created    by    third    per-  270,  38  N.  E.  497. 

sons.    And  see  Boss  v.  Jarraulowsky,  sea  O'Malley  v.  Twenty-Five  Asso- 

81  App.  Div.  577,  81  N.  Y.  Supp.  400,  ciates,  178  Mass.  555,  60  N.  E.  387. 

where  this  seems  to  be  conceded.  where  it  is  said:     "The  suggestion 

son  Woods     V.     Naumkeag     Steam  of  a  stricter  rule  in  Lynch  v.  Swan, 

Cotton   Co.,   134   Mass.    357,   45   Am.  167  Mass.  510,  46  N.  E.  51,  is  merely 

Rep.  344;  Lynch  v.  Swan,  1G7  Mass.  a   dictum,   and   is  not   sustained  by 

510,  46  N.  E.  51;  O'Malley  v.  Twenty-  the    cases    cited,    which    are    cases 

Five  Associates,  178  Ma^s.  555,  60  N.  dealing   with    knowledge   of   defects 

E.  387;  Humphrey  v.  Wait,  22  U.  C.  possibly    arising    after    the    letting. 

Rep.  C.  P.  580;  Rogers  v.  Sorell,  14  The  duty  to  use  reasonable  care  to 

Man.    Rep.    450    (unglazed    fanlight  keep    a    staircase    safe,    up    to    the 

over  door  at  end  of  hall  by  which  standard   of   the   date   of  the   lease, 

water    entered).  might  not  be  met  by  proof  of  Ignor- 

36T  Andrews    v.     Williamson,     193  ance  that  the  staircase  had  decayed" 

Mass.  92,  78  N.  E.  737,  118  Am.  St.  (citing    Lindsey    v.    Leighton,     l&O 

Rep.  452.    And  see  Moynihan  v.  Allyn,  Mass.  285,  22  N.  E.  901,  15  Am.  St. 

162  Mass.  270,  38  N.  E.  497;   Quinn  Rep.    199;    Leydecker    v.    Brintnall, 

V.  Perham,  151  Mass.  162,  23  N.  E.  158    Mass.    292,   33   N.   E.   399;    Wil- 
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theory  that  there  is  no  requirement  of  diligence  in  discovering 
defects  in  the  leased  premises  themselves,^'''*^  and  that  "it  would 
be  anomalous  to  apply  one  rule  to  the  principal  object  demised 
and  another  and  severer  one  to  something  incidently  annexed." 
It  might,  however,  be  suggested  in  favor  of  a  different  view  that, 
conceding  that  the  lessor  is  under  no  obligation  to  discover  and  to 
reveal  to  an  intending  lessee  defects  in  the  leased  premises  them- 
selves, which  the  latter  is  supposed  to  examine  for  himself, ^^'^ 
he  might  well  be  charged  wdth  a  higher  degree  of  diligence  as 
regards  the  condition  of  parts  of  the  premises  which  do  not  pass 
out  of  his  own  control.  An  intending  lessee  of  an  apartment 
should  not,  it  seems,  be  required  to  inspect  the  various  passage- 
ways and  stairways  leading  to  the  appartment  with  the  same  par- 
ticularity as  he  is  expected  to  use  in  examining  the  apartment 
itself. 

e.  Obligation  to  light  approaches.  The  landlord  is  under  no 
obligation,  in  the  absence  of  statute  or  contract  to  that  effect,  to 
light  common  passages,  stairways  or  other  approaches,^'^'  unless 
perhaps  there  is  special  danger  from  unusual  construction  or  by 
reason  of  traps  and  pitfalls.^^s  in  New  York  City  it  is  required 
by  statute  that  all  public  hallways  in  tenement  houses  shall  be 
lighted^'^*  and  failure  to  comply  with  this  law  raises  at  least  a 
presumption  of  negligence  on  the  landlord's  part.^'s 

cox  V.  Jane,  167  Mass.  302,  45  N.  E.  Atl.  847;  Bnigher  v.  Buchtenldrch, 
923).  167  N.  Y.  153,  60  N.  E.  420.     In  the 

370  See  ante,  §  86  d.  former  case  it  is  saii  that  Marwedel 

371  See  ante,  §   86  a.  v.  Cook,  154  Mass.  235,  28  N.  E.  140, 

372  Gleason  y.  Boehm,  58  N.  J.  where  a  majority  of  the  court  de- 
Law,  475,  34  Atl.  886,  32  L.  R.  A.  cided  that  the  jury  might  find  that  it 
645;  Hilsenbeck  v.  Guhring,  131  N.  was  negligence  to  fail  to  light  stairs 
Y.  674,  30  N.  E.  580;  Brugher  v.  of  an  office  building,  may  perhaps  be 
Buchtenkirch,  167  N.  Y.  153,  60  N.  explained  on  this  theory.  And  see 
E.  420;  Dean  v.  Murphy,  169  Mass.  Burner  v.  Higman  &  Skinner  Co., 
413,  48  N.  E.  283;  Muller  v.  Minken,  127  Iowa,  580,  103  N.  W.  802,  post, 
5    Misc.    444,    26    N.    Y.    Supp.    801:    note  507. 

Brancato  v.  Kors,   36   Misc.   776,   74  S74  Laws  1901,  c.  334,  §   80;  Laws 

N.  Y.  Supp.  891.     O'Sullivan  v.  Nor-  1903,    c.    179.     See,    also,    the    prior 

wood,  8   N.  Y.   St.  Rep.   388,  to  the  laws.     Laws  1895,  c.  567,  §  9;  Laws 

contrary,  is  expressly  disapproved  in  1897,  c.  378,  §  1320. 

Muller   V.   Minken,    5    Misc.    444,    2S  sts  Ziegler    v.    Brennan,    75    App. 

N.  Y.  Supp.  801.  Div.  584,  78  N.  Y.  Supp.  342;   Llcht- 

373  Capen  v.  Hall,  21  R,  I.  364,  43  man  v.  Rose.   110  N.  Y,  Supp,  935. 
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f.  Ice  and  snow  on  approaches.  Tho  landlonl  lias  been  held 
in  several  cases  not  to  be  liable  ior  injuries  caused  to  a  tenant 
(or  other  person  rightfully  on  the  premises)  by  slipping  on  snow 
or  ice  on  a  common  stair  or  passageway,  on  the  grouml  that  he  is 
not  bound  to  clear  away  the  snow  or  ice,3'«  and  this  though  the 
construction  of  the  passage  or  steps  is  such  that  an  accumuJation 
of  snow  or  ice  tends  to  take  piace.3"  It  is  said  that  the  landlord 
owes  to  the  tenant  the  same  duty  in  this  regard  as  a  municipality 
owes  to  travelers  as  regards  sidewalks,'^^  and  this  is,  in  most 
states,  to  remove  ice  and  snow  which  has  formed  into  mounds 
and  ridges,  but  not  ice  or  snow  merely  rendering  the  surface  slip- 
pcry.37»  fie  has,  however,  been  held  liable  for  injuries  to  the 
tenant  caused  by  slipping  on  ice  which  accumulated  on  the  pas- 
sageway and  steps,  owing  to  leakage  from  a  break  in  a  pipe  con- 
nected with  the  roof  of  the  building,  he  being  in  such  case  re- 
garded as  the  active  agent  in  producing  the  dangerous  condi- 
tion.380 

g.  Negligence  of  independent  contractor.  Since  the  land- 
lord is  under  a  legal  obligation  to  exercise  diligence  to  keep  the 
common  approaches,  or  other  parts  of  the  building  used  in  com- 
mon, in  safe  condition  for  use,  he  cannot,  it  would  seem,  relieve 
himself  from  liability  for  failure  so  to  do  by  assorting  that  the 
defects  or  dangers  therein  were  caused  by  an  independent  con- 
See  Brown  v.  Wittner,  43  App.  DIv.  sto  See  15  Am.  &  Eng.  Enc.  Law 
135    59   N.  Y.   Snpp.   385;    Lendle  v.     (2d  Ed.)  447. 

Robin.<'on.   53   App.    Div.   140,   65   N.       ssoWatkins  v.  Goodall,  138  Mass. 
Y.   Siipp    ^94;    Aldrich   v.  Lane,  110    533. 

N.  Y.  Siipp.  897;   Gillick  v.  Jackson,        In    Hoag    v.    Willianisbiirj^h    Sav,- 
40  Misc.  627,  83  N.  Y.  Supp.  29.  Bank.   75    App.    Div.    306,    78    N.   Y. 

aTsPurcell  v.  English,  86  Ind.  34;  Supp.  141,  it  was  held  that  where 
Harkin  v.  Cnimble,  20  Misc.  568.  46  the  tenant  slipped  on  ice  formed 
N  Y  Supp.  453  (injury  to  guest  of  from  water  dripping  from  a  defec- 
tenant) ;  Tattle  v.  Wirth.  6  Misc.  301,  tive  closet,  the  landlord's  liability 
26  N  Y  Snpp.  1110.  See  Luraley  v.  was  to  be  determined  by  the  con- 
Backus  Mfg.  Co.,  20  C.  C.  A  1.  73  sideration  of  what  was  reasonable 
pg^    fjf-^'j  diligence  in  removing  the  defect  in 

sTT  Woods  V  Naumkeag  Steam  the  closet,  so  as  not  to  prevent  leak- 
Cotton  Co.,  134  Mass  357.  44  Am.  ing  into  the  hall,  which  was  kept  at 
Rep.  262  note,  45  Am.  Rep.  344.  a  freezing  temperature,   and  not  by 

3TS  Harkin    v.    Crumble,    20    Misc.   the  diligence   required  In   removingi 
568,  46  N.  Y.  Supp.  453;  Watkias  v.   the  ice. 
Goodall,  138  Mass.  533. 
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tractor,  employed  by  him  to  make  repairs,  or  vrere  the  result  of 
the  failure  of  such  contractor  to  make  the  repairs.^si  His  posi- 
tion in  this  regard  would  appear  to  be  the  same  as  that  of  a  mu- 
nicipality, which,  as  bound  to  keep  the  highways  in  repair,  is  li- 
able for  negligence  in  failing  to  repair  defects,  in  spite  of  the 
employment  of  an  independent  contractor.^s^ 

h.  Contributory  negligence  of  tenant.  The  tenant  or  other 
person  injured  by  defects  in  such  passageways  or  other  places 
cannot  recover  if  he  was  guilty  of  contributory  negligence.^s^  But 
the  mere  fact  that  the  person  injured  used  particular  parts  of  the 
building  in  the  landlord's  control,  though  knowing  of  defects 
therein,  does  not,  it  has  been  decided,  necessarily  render  him  guil- 
ty of  contributory  negligence,  this  being  a  question  for  the  jury,^^^ 

381  Brennan  v.  Ellis,  70  Hun,  472,  ground  on  which  to  base  the  deci- 
24  N.  Y.  Supp.  426.  In  Curtis  v.  sion.  The  same  may  be  said  of 
Kiley,  153  Mass.  123,  26  N.  E.  421,  Boss  v.  Jarmulowsky,  81  App.  Div. 
the  decision  appears  to  be  based  577,  81  N.  Y.  Supp.  400. 
partly  on  this  theory  and  partly  on  S82  See  16  Am.  &  Eng.  Enc.  Law 
the  theory  that  the  work  was  in  its    (2d  Ed.)   197. 

nature  likely  to  create  a  dangerous  383  Gallagher  v.  Button,  73  Conn, 
condition.  In  Robbins  v.  Atkins,  172,  46  Atl.  819;  Town  v.  Armstrong, 
168  Mass.  45,  46  N.  E.  425,  it  was  75  Mich.  580,  42  N.  W.  983;  Mospens 
held  that  the  landlord  was  liable  v.  Konz,  32  Ky.  Law  Rep.  80',  105 
for  injury  caused  by  the  removal,  by  S.  W.  381;  Mullen  v.  Rainear,  45  N. 
an  independent  contractor  employed  J.  Law,  520;  Vorrath  v.  Burke,  63 
to  deepen  the  cellar,  of  earth  sup-  N.  J.  Law,  188,  42  Atl.  838;  Gleason 
porting  a  stairway  if  he,  the  land-  v.  Boehm,  58  N.  J.  Law,  475,  34  Atl. 
lord,  had  reasonable  cause  to  be-  886,  32  L.  R.  A.  645  (injury  to  ten- 
lieve  that  this  would  be  the  effect  ant's  guest) ;  McCarthy  v,  Foster, 
of  the  work  contracted  for.  This  is  156  Mass.  511,  31  N.  E.  385;  hVee- 
in  accordance  with  a  well  recognized  man  v.  Hunnewell,  163  Mass.  210,  39 
exception   to    the   exemption    of   the    N.  E.  1012. 

employer  from  liability  for  the  neg-  384  Dollard  v.  Roberts,  130  N.  Y. 
ligence  of  a  contractor.  Ante,  at  269,  29  N.  E.  104,  14  L.  R.  A.  238: 
note  273.  Peil  v.   Reinhart,  127  N.  Y.   381,  27 

In  Mahon  t.  Burns,  13  Misc.  19,  34  N.  E.  1077,  12  L.  R.  A.  843;  Collier 
N.  Y.  Supp.  91,  the  landlord  was  re-  v.  Collins,  58  App.  Div.  550,  69  N. 
lieved  from  liability  partly  on  the  Y.  Supp.  94;  Karlson  v.  Hpaly,  38 
ground  that  the  obstruction  was  App.  Div.  486,  56  N.  Y  Supp.  361; 
caused  by  an  independent  contrac-  Keating  v.  Mott,  92  App.  Div.  156,  86 
tor  and  partly  on  the  ground  that  he  N.  Y.  Supp.  1041;  Looney  v.  McLean, 
was  not  chargeable  with  notice  of  129  Mass.  33,  37  Am.  Rep.  295:  Whit- 
the  obstruction  owing  to  the  brevity  taker  v.  Inhabitants  of  West  Boyl- 
of  its  existence  before  the  accident,  ston,  97  Mass.  273. 
The     latter     seems    the    preferable 
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and  such  has  been  held  to  be  the  case  thou<:rh  he  was  without  a 
light  to  reveal  the  delects.-'^''  In  other  cases,  however,  it  has 
apparently  been  decided  that  the  use  by  the  tenant  of  a  stairway 
which  ho  knew  to  bo  unsafe  prevents  reoovory  l)y  him.^^^ 

i.  Improper  user  by  tenant.  The  landlord  is,  it  seems,  liable 
for  injuries  to  the  tenant,  or  to  a  member  of  the  tenant's  family 
or  to  one  visiting  the  tenant,  caused  by  defects  in  a  passage,  stair- 
way, or  other  place  used  in  common  by  the  various  tenants,  only 
when  the  person  injured  was  at  the  time  making  a  proper  use  of 
such  part  of  the  building,  or  at  least  such  use  as  the  landlord  could 
anticipate  would  be  made  of  it,  and  whether  such  use  of  it  was 
being  made  has  been  regarded  as  a  question  for  the  jury.^s"^  So 
it  has  been  recognized  that  if  the  tenants  of  a  building  are  given 
the  right  to  use  the  roof  for  certain  restricted  purposes,  a  tenant 
or  a  member  of  a  tenant's  family  cannot  recover  for  injuries  re- 
ceived while  using  it  for  a.nothor  purpose.^ss  And  so,  a  fire  escape 
being  intended  for  a  particular  purpose,  there  can  be  no  recovery 
for  injuries  received  while  utilizing  it  for  another  purpose's" 
And  on  the  same  theory  a  right  of  recovery  for  injuries  caused  by 

385Kenney  v.  Rhinelander,  163  N.  -vrhen  a  grown  member  of  a  tenant's 

Y.  .576    57  N.  E.   1114,  afg.   28  App.  family    was   injured    while   witness- 

Div.  246,  50  N.  Y.  Supp.  1088;  Lendlo  ing  a  display  of  fireworks  from  the 

V.  Robinson,  53  App.  Div.  140,  65  N.  roof  of  the  building,  it  was  for  the 

Y.  Supp.  894;   Lee  v.  Ingrabam,  106  jury  whether  he  had  a  r'eht  to  be 

App.  Div    167,  94  N.  Y.  Supp.  284.  upon   the  roof,   the^  plaintiff  testify- 

386  Town  T.  Armstrong,  75  Mich.  Ing  that  the  roof  was  ordinarily 
580,  42  N.  W.  983;  McGinn  V.  French,  used  for  purposes  of  recreation 
107  Wis.  54,  82  N.  W.  724.  And  see  and  even  for  sleeping,  and  the 
O'Dwyer  v.  O'Brien,  13  App.  Div.  defendant  testifying  that  the  right 
570  43  N.  Y.  Supp.  815,  where,  wa.s  given  to  the  tenants  to  use  the 
knowing  that  a  walk  was  defective,  roof  only  for  drying  clothes, 
plaintiff  failed  to  look.  ^so  See  McAlpin  v.  Powell,  70  N.  Y. 

387  In  McGinley  v.  Alliance  Trust  126,  26  Am.  Rep.  555.  where  it  waa 
Co.,  168  Mo.  257,  66  S.  "W.  153,  56  L.  held  that  the  landlord  was  under  no 
R.  A.  334,  it  was  held  to  be  a  question  obligation  to  keep  the  platform  of 
for  the  jury  whether  ^he  children  of  a  fire  escape  safe  for  the  child  of  a 
a  tenant  who  were  sitting  on  a  com-  tenant  going  thereon  for  his  own 
mon  stairway  eating  their  lunch  amusement:  and  that  he  Is  not 
were  making  such  use  thereof  as  the  bound  to  keep  a  fire  escape  safe  for 
landlord  had  a  right  to  anticipate.  the  tenant  to  use  in  drying  clothes  is 

888  In    Wholey    v.    Kane,    16    App.    decided   in  Mayer  v.  Laux,  18  Misc. 
Div.   166,  78  N.  Y.  St.  Rep.   649.  44    671,  43  N.  Y.  Supp.  743. 
N.  Y.  Supp.   649,  it  was  held  that 
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the  breaking  of  the  railing  upon  a  balcony  was  denied,  when  the 
balcony  was  intended  merely  as  a  thoroughfare,  and  the  breakage 
v/as  caused  by  the  action  of  the  tenant  in  leaning  against  it  while 
hanging  clothes/^^^^ 

j.  Places  not  used  in  common.  It  has  been  apparently  de- 
cided in  several  cases  that  though  the  landlord  owes  to  his  ten- 
ants the  duty  to  keep  the  common  passageways,  stairs,  platforms 
and  the  like  in  safe  condition  for  the  use  of  the  various  tenants 
and  their  guests,  there  is  no  analogous  obligation  in  the  case  of  a 
passageway  or  platform,  the  use  of  which  is  not  common  to  two  or 
more  tenants,  but  which  one  tenant  alone  has  the  right  to  use, 
although  such  passageway  or  platform  is  not  a  part  of  the  leased 
premises,  but  is  retained  by  the  landlord,  and  the  tenant  is  given 
merely  the  right  to  make  use  thereof.^'^i  In  these  cases,  appar- 
ently, the  strict  rule  of  law  was  applied,  that  the  owner  of  a  tene- 
ment subject  to  an  easement  owes  no  duty  to  repair  the  tenement 
for  the  benefit  of  the  owner  of  the  easement,  but  that  he  himself 
must  make  the  repairs,39  2  ^  rule  which  the  courts  have  refused  to 
apply  in  the  case  of  places  used  in  common  by  various  tenants, 
on  the  ground  apparently  that  there  is  a  necessary  implication 

390  Walsh  V.  Frey,  116  App.  Div.  does  not  absolutely  prevent  one  from 
527,  101  N.  Y.  Supp.  774.  Compare  falling  through  it  because  of  a  sky- 
Clarke  V.  Welsh,  93  App.  Div.  393,  87  light?"  Miller  v.  Woodhead,  104  N. 
N.  Y.  Supp.  697.  Y.  471,  11  N.  E.  57.     In  other  words. 

In  Glain  v.  Sparandeo,  119  La.  the  landlord  owes  no  duty  to  keep 
339,  44  So.  120,  it  was  held  that  a  a  roof  intended  for  drying  clothes  In 
tenant  injured  by  the  giving  way  of  condition  for  falling  on. 
a  balcony  by  reason  of  the  pressure  soi  O'Dwyer  v.  O'Brien,  13  App. 
of  a  rope  "run"  over  it,  by  which  a  Div.  570,  43  N.  Y.  Supp.  815;  Culver 
heavy  weight  was  being  lowered,  v.  Kingsley,  78  111.  App.  540  (plat- 
could    not    recover.  form      used    by     tenant).       So     in 

Where  a  tenant  has  the  right  to  Mellen  v.  Morrill,  126  Mass.  545,  30 

use  a  roof  just  below  her  windows  for  Am.  Rep.  695.  a  case  of  injury  to  a 

drying  clothes,  the  landlord  owes  no  third   person  using  a  walk   leading 

duty  to  keep  a  skylight  in  the  roof  to  the  leased  premises,  it  was  held 

protected  by  a  grating  so  that  one  that  the  walk  was  under  the  lessee's 

falling  out  of  a  window  would  not  and  not  the  lessor's  control,  and  that 

fall   through   the   skylight.     "If   the  consequently     the     latter     was     not 

defendant  owes  no  duty  to  build  a  liable. 

roof  or  wall  or  any  other  structure  332  Goddard,  Easements   ''5th  Ed.) 

under  these  windows   to   catch  peo-  21,  374;   Gale,  Easements    (7th  Ed.) 

pie  who  fall  out  of  them,  how  is  his  451    et   seq.;    1   Tiffany,   Real   Prop. 

liability    increased    when    he    builds  §  324. 
a  structure  with  a  roof  but  which 
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otherwise,  under  such  cireumstances.^^^  But  the  landlord  is  liable, 
it  seems,  for  any  active  misfoasance  on  his  part  rendering  a  pass- 
age or  platform,  whicli  is  sulgeet  to  the  use  of  a  single  tenant  and 
his  family  or  guests,  unsafe  for  use.^o^  It  might  be  questioned,  it  is 
conceived,  whether  the  lessor,  retaining  possession  and  control 
of  an  approach  to  a  single  tenement,  necessary  for  access  thereto, 
should  not  be  under  the  same  duty  of  exercising  diligence  to  keep 
it  safe  as  in  the  case  of  an  approach  to  several  tenements,  since  he 
invites  its  use  by  the  tenant  and  the  tenant's  visitors. 

As  regards  an  approach  or  platform  on  a  part  of  the  land  which 
is  to  be  regarded  as  included  in  the  lease,  the  landlord  obviously 
owes  no  duty  to  the  tenant  or  persons  claiming  under  him,  greater 
than  that  which  he  owes  as  to  any  other  part  of  the  leased  prem- 
ises. There  have  been  occasional  decisions  as  to  whether  the  par- 
ticular place  in  which  the  accident  occurred  was  within  the  leased 
premises  so  as  to  exempt  the  landlord  from  liability .^^^ 

393  See  Miller  v.  Hancock  [1893]  2  Camp  v.  Wood.  76  N.  Y.  92,  32  Am. 
Q.  B.  177:  Sawyer  v.  McGillicuddy.  Rep.  282,  the  owner  of  an  assembly 
81  Me.  318,  17  Atl.  124,  10  Am.  St.  hall  who  had  leased  it  to  another 
Rep.  260,  3  L.  R.  A.  458.  was  held  liable  for  leaving  open,  on 

394  So  in  Brunker  v.  Cummins,  133  the  passage  leading  to  the  hall,  a 
Ind.  443,  32  N.  E.  732,  one  who  had  door  which  opened  on  an  awning 
leased  a  part  of  his  building  for  use  as  merely,  through  which  a  guest  at  the 
a  lodge  room,  left  on  a  walk,  which  hall  pas.sed  and  consequently  fell 
was  the  ordinary  approach  to  such  into  the  street.  See,  also,  Edwards 
lodge  room,  a  barrel  over  which  one  v.  New  York  &  H.  R.  Co.,  98  N.  Y. 
intending  to  go  to  the  lodge  room  255,  50  Am.  Rep.  659;  Cole  v.  McKey, 
fell,  and  the  lessor  was  held  liable,  66  Wis.  500,  29  N.  W.  279,  57  Am. 
The  court  says:     "Where  an  owner  Rep.  293. 

leases  property  to  a  tenant,  and  sn.-.  a  step  leading  to  a  semi-de- 
licenses  the  tenant,  or  those  having  tached  house,  though  but  a  contlnu- 
rights  under  the  tenant,  to  use  a  way  ation  of  a  step  leading  into  the  ad- 
of  ingress  and  egress  to  the  demised  joining  house,  was  regarded  as  part 
premises,  he  has  no  right,  by  ob-  of  the  house  Into  which  It  led. 
structing  the  way,  to  make  its  use  Kearines  v.  Cullen,  183  Mass.  298, 
dangerous  to  the  tenant  or  those  hav-  67  N.  E.  243.  And  the  same  view 
ing  rights  under  him.  In  Totton  v  was  taken  of  an  approach  leading 
Phipps,  52  N.  Y.  354,  a  landlord  was  from  the  sidewalk  to  a  house,  though 
^eld  liable  for  injury  to  a  tenant  of  there  were  adjoining  houses  owned 
part  of  the  building  caused  by  leav-  by  the  same  landlord.  Ward  v. 
ing  open  a  hatchway  in  a  hall  which  Hinkleman,  37  Wash.  375,  79  Pac. 
led  to  such  part  and  also  to  a  part  956.  And  see  Mellen  v.  Morrill,  126 
retained    by   the   landlord.     And    In   Mass.  545.     Likewise  a  platform  con- 
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§  90.    Adjoining  buildings  and  grounds. 

We  have  before  referred  to  various  decisions  bearing 
upon  the  question  whether  the  covenant  for  quiet  enjoyment 
covers  acts  by  the  landlord  upon  premises  owned  by  him, 
adjoining  those  leased.^^^  Apart  from  the  liability  under 
such  a  covenant,  so  far  as  it  may  exist  in  the  particular 
case,  the  landlord  may,  prima  facie,  make  such  use  of  adjoin- 
ing premises  as  he  may  desire,  although  such  use  to  some 
extent  interferes  with  the  tenant's  enjoyment  of  the  premises 
leased.  The  tenant  may  have,  however,  as  appurtenant  to  the 
leased  premises,  an  easement  in  adjoining  property,  giving  him 
a  right  to  make  use  thereof  for  a  certain  purpose,  or  excluding 
a  particular  use  thereof  by  another,^^^  and  such  easement  is  obvi- 
ously enforcible  against  such  property  in  the  hands  of  the  land- 
lord as  well  as  in  the  hands  of  another,  the  grant  of  such  an  ease- 
ment being  indeed  quite  frequently  implied  from  the  fact  that 
the  lessor  is  the  owner  of  the  adjoining  property  at  the  time  of 
the  lease.398  The  landlord,  as  the  owner  of  adjoining  property, 
is  also,  as  is  any  other  owner  of  such  property,  bound  to  refrain 
from  the  maintenance  of  a  nuisa.nce  thereon,  and  is  also  liable 
for  any  injury  to  the  tenant  of  the  leased  premises  caused  by  neg- 
ligence in  the  course  of  his  utilization  of  the  adjoining  property .^^^ 

C.  As  TO  Appliances. 

§  91.    Appliances  under  landlord's  control. 

The  landlord- is  liable  for  injuries  to  a  tenant,  as  to  any  other 

nected  with  an  apartment,  -wliicli  so*  See  Smith  v,  Faxon,  156  Mass. 
•was  used  hy  the  tenant  of  the  apart-  .589  31  N.  E.  887. 
ment  for  storing  fuel,  and  on  which  In  New  York,  it  having  been  de- 
was  located  the  water  closet,  was  re-  elded  in  Ryan  v  New  York  Cent,  R. 
garded  as  a  part  of  the  apartment  Co.,  35  N.  Y.  210.  91  Am.  Dec.  49, 
leased,  though  it  was  connected  by  tLat  the  owner  of  a  building  which 
stairways  with  the  platforms  belong-  takes  fire  through  his  ntegligence  is 
ing  to  other  apartments  and  with  not  liable  for  the  consequent  de- 
the  yard.  Phelan  v.  Fitzpatrick.  188  struction  of  another  building,  it  was 
Mass.  237.  74  N.  E.  326,  108  Am.  St.  decided  in  H.  L.  .Judd  &  Co.  v.  Cush- 
Rep.   469.  ing-  50  Hun,  181,  22  Abb.  N.  C.  358,  2 

396  Sep  ante,  §  79  d  (2).  N.   Y.   Supp.  836,  that  the  owner  of 

397  See  post,  §§  131-135.  a  building  is  liable  to  a  tenant  there- 

398  See  post,  §   128.  In  who  is  injured  by  fire  resulting 

L.  and  Ten.  41. 
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porsoD  ri^'htfully  on  the  premises,-"^"  causod  ])y  the  formor's  noff- 
lect  to  remedy  defects  in,  or  by  his  improper  management  of,  ap- 
pliances of  which  he  retains  control.  Accordingly  he  has  been 
held  liable  for  injuries  caused  by  leakage  from  water  pipes  or 
other  plumbing  attachments  in  his  control,-^"^  or  by  overflow  from 
such  attachments,^"^  for  injuries  from  defects  in,  or  unskillful 
management  of,  a  heating  apparatus,^<>3  an  elevator  for  carrying 

from  the  landlord's  negligence  in  the  C.  Lewis  Co.  v.  Metropolitan  Realty 
repairing  of  an  adjoining  building  Co.,  112  App.  Div.  3S5.  98  N.  Y,  Supp. 
owned  by  him  only  if  the  two  build-  391;  Id..  189  N.  Y.  534.  82  N.  E.  1126 
ings  are  used  as  a  single  building.        (overflow  from  water  tank);   James 

400  In   this  section  not  only   cases   Sheehan  &  Co.  v.  Barberis,  41  Wash, 
are  cited  In  which  the  person  seek-  671,  84  Pac.  607. 

Ing  to  recover  for  injuries  was  the  '"^  ^^    McNichol    v.    Malcolm,    39 

tenant,  but  also  a  number  in  which  Can.    Sup.    Ct.    265.    a    landlord   was 

a  member  of  his  family  or  other  per-  held   liable   for   the  act  of  his  care 

son  rightfully  on  the  premises  was  taker  in  turning  on  the  steam  with- 

the    complaining    party.     As    stated  «ut  first  seeing  that  that  the  radl- 

post    (§5   98-100)    the  obligations  of  ^tor    in    plaintiff's    apartment    was 

the  landlord   are  the  same  in  both  closed,  the  steam  having  been  turned 

„^„^„  off   for    repairs.     And    in   Bryant   v. 

401  Priest  V.  Nichols,  116  Mass.  401  Carr,  52  Misc.  155,  101  N.  Y.  Supp. 
(leakage  from  landlord's  engine  646,  the  landlord  was  held  liable  for 
pumps  and  waste  pipes  on  the  upper  the  escape  of  steam  from  a  radiator 
floor) ;  Indianapolis  Abattoir  Co.  v.  in  the  course  of  repairs  thereon. 
Temperlv.  159  Ind.  651,  64  N.  E.  906,  In  Railton  v.  Taylor,  20  R.  I.  279, 
95  Am.  St.  Rep.  330  (leaking  gas  38  Atl.  980,  39  L.  R.  A.  246.  it  was 
pipes) ;  Levine  v.  Baldwin,  87  App.  held  that  where  the  lease  provided 
Div.  150,  84  N.  Y.  Supp.  92  (leaking  that  the  property  of  the  lessee  on 
water  pipe) ;  Rubenstpin  v.  Hudson,  the  premises  was  to  be  at  the  risk  of 
86  N.  Y.  Supp.  750  (ditto);  Levin  v.  the  lessee  in  regard  to  damage  by 
Habicht.  45  Misc.  381,  90  N.  Y.  Supp.  fire,  water,  "or  in  any  other  way  or 
349  (ditto);  Kecoughtan  Ix)dge  No.  manner,"  the  words  in  quotations 
29  V.  Steiner,  106  Va.  589,  56  S.  E.  were  restricted  by  the  particular 
569  (bursting  of  water  pipe).  words   "fire"   and   "water,"   and   did 

402  Pike  V.  Brlttan,  71  Cal.  159,  11  not  relieve  the  landlord  from  liabil- 

Pac.  890,  60  Am.  Rep.  527  (stop  cock  ity  for  injuries  from  smoke  and  ex- 

negligently    left   open    by   landlord's  cessive  heat  caused  by  the  negligent 

janitor) ;     Sheridan    v.    Forsee,    106  management  of  the  heating  appara- 

Mo.  App.  495,  81  S.  W.  494;   Eugene  tus. 
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freight  or  passengers/o^  a  dumb  waiter/f'^  and  machinery  trans- 
mitting power.^^^ 

Since  the  landlord  is  under  an  obligation  to  exercise  diligence 
to  keep  appliances  under  his  control  in  proper  repair,  he  cannot 
rid  himself  of  the  obligation  by  delegating  the  task  to  an  inde- 
pendent eontractor.407  j^;  i-^^^  i^ggj^  g^jfj  that  he  is  liable  for  the 
negligence  of  the  contractor  in  such  case  as  if  it  were  his  own.^"^ 
But  it  may  be  questioned  whether  the  landlord  is  under  an  obli- 
gation to  do  more  than  use  reasonable  diligence  to  see  that  the 
appliances  are  not  left  by  the  contractor  in  such  a  condition  as  to 
injure  the  tenant,  since,  as  regards  anything  beyond  his  legal 
duty  he  is  entitled  to  assert  the  intervention  of  an  independent 
contractor.  In  the  same  state  in  which  this  statement  was  made 
it  has  been  held  that  the  landlord  was  not  liable  for  the  manner 
in  which  a  contractor  employed  by  him  made  repairs  on  a  boiler 
which  subsequently  burst.^'^^ 

Occasionally  there  is  an  express  provision  in  the  lease  affecting 
the  landlord's  liability  for  the  flooding  of  the  leased  premises.  A 
provision  that  the  lessors  are  not  liable  for  damage  caused  by  the 
leakage  or  bursting  of  water  pipes  was  held  to  apply  to  damage 
caused  by  the  bursting  of  water  pipes  in  a  part  of  the  building 
not  leased,  this  clause  being,  in  view  of  other  clauses,  superfluous 
if  construed  as  applying  only  to  leakage  or  bursting  on  the  de- 

404  Griffen  v.  Manice,  165  N.  Y.  v.  Farrell,  34  Misc.  515,  69  N.  T. 
188,  59  N.  E.  925,  52  L.  R.  A.  992.  Supp.  886;  Timlan  v  Dillworth  (N. 
82  Am.   St.  Rep.   630;    Bogendoerfer   J.  Law)    67  Atl.  433 

V.  Jacobs,  97  App.  Div.  355,  89  N.  Y.  406  Poor  v.  Sears,  154  Mass.  539,  28 

Supp.  1051:  Stewart  y.  Harvard  Col-  N.    E.    1046,    26    Am.    St.    Rep.    272; 

lege,  94  Mass.  (12  Allen)  58;  Ellis  v.  Davis  v.  Pacific  Power  Co.,  107  Cal. 

Waldron,  19  R.   I.  269.  33  Atl.  869;  563.  40  Pac.  9^0,  48  Am.  St.  Rep.  156. 

Springer  v.  Ford,  189  111.  430,  59  N.  407  See  Wagner  v.  Welling.  84  N. 

B.  953,  52  L.  R.  A.  930,  82  Am.  St  Y.   Supp.   979;    16  Am.  &  Eng.   Enc. 

Rep.  464.  Law  (2d  Ed.)   197. 

So  where   certain   obligations   im-  408  Blake  v.  Fox,  43  N.  Y.  St.  Rep. 

posed  by  statute  as  to  guarding  ele-  527,  17  N.  Y.  Supp.  508.     Worthing- 

vatcr    shafts    were    neglected.     Mai-  ton  v.  Parker.  11  Daly   (N.  Y.)    545, 

loy  V.  New  York  Real  Estate  Assn.,  goes  perhaps  to  this  extent. 

13   Misc.    495.    34   N.   Y.    Supp.   679;  4o<»  Perkins   v.    Elghmie,   24    N.   Y. 

Weinberger  v.  Katzenstein,  71  App.  St.  Rep.  728,  6  N.  Y.  Supp.  156,  afd., 

Dlv    155,  75  N.  Y.  Supp.  537.  without  opinion,  125  N  Y.  706,  26  N. 

405  Blake  v.  Fox,  43  N.  Y.  St.  Rep.  E.  752. 
527,  17  N.  Y.  Supp.  508;  Hirtenstein 
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miscd  premises.*^"  But  a  clause  in  a  leaao  of  a  building  exempt- 
ing the  lessor  from  liability  for  injurj'  by  tire  or  water  was  held 
not  to  apply  to  damage,  to  one  who  had  taken  a  sublease  of  a 
room  in  the  building,  eaused  by  the  flow  of  water  from  adjoining 
land  which  was  owned  by  the  landlord,  the  liability  in  such  case 
being  based  on  his  ownership  of  such  land  and  not  on  his  owner- 
ship of  the  building.^ ^1  A  provision  in  a  lease  of  a  lower  floor 
exempting  the  landlord  from  liability  for  damage  by  leakage  of 
water  has  been  held  to  apply  to  leakage  from  pipes  in  an  upper 
floor  to  which  the  lessee  had  access  and  which  he  had  agreed  to 
repair.^12  g^t  it  has  been  decided  that  the  landlord  is  not  relieved 
from  liability  for  leakage  resulting  from  his  own  negligence,  by  a 
provision  in  terms  exempting  him  from  liability  for  "injury  by 
water  which  may  be  sustained  by  the  said  tenant  or  other  per- 
sons, or  for  any  other  damage  or  injury  from  the  carelessness, 
negligence  or  improper  conduct  on  the  part  of  any  tenant,  "*^^ 
nor  by  a  clause  exempting  him  from  liability  "for  any  damage 
caused  by  leakage  of  water  or  for  anj'  other  cause  or  event,  "^^•* 
nor  by  a  provision  that  the  landlord  shall  not  be  answerable  "for 
damages  caused  by  the  elements  by  leakages  in  roof,  or  pip- 
ing 'mis 

It  has  been  decided  that  a  clause  exempting  the  landlord  from 
liability  for  injuries  caused  "by  the  elevators"  does  not  relieve 
him  from  liability  for  those  caused  by  the  negligence  of  an  ele- 
vator operator.^i^a 

§  92.    Appliances  not  under  landlord's  control. 

The  landlord's  liability  is  based  on  his  right  of  control  over 
the  appliances,  and  he  is  not  liable  for  injuries  from  defects  in 

4ioFera   v.    Chllfi     115   Mass.    32.  And  to  the  same  effect,  that  such 

*ii  Smith  ▼.  Faxon,  156  Mass.  589.  a  clause  does  not  exempt  the  land- 

31  N.  E.  687.  lord  from  injuries  by  leakag;e  which 

412  Taylor  v    Bailey,  74   Til.  178.  Is     directly     caused     by     him.     see 

4i3Lf^Tin  V.  Habirht,  45  Misc.  381,  Eugene   C.    I..ewis    Co.    v.   MetropoU- 

90  N.  Y.  Supp.  349.  tan    Realty   Co..   112   App.    Div.    385, 

«i*  Randolph  V.  Feist,  23  Misc.  650,  98    N.    Y.    Supp.    391,    afd.,    without 

52  N.  Y.  Sunp.  109.     But  see  Sonn  v.  opinion,  189  N.  Y.  534,  82  N.  E.  1126. 

Weissmann,   29   Misc.   622,  61    N.  Y.  <i5«  Cunningham     v.     Mutual     Re- 

Supp.  78.  sprve    Life    Ins.    Co.,    125    App.    Div. 

415  Worth ington  v.  Parker,  11  Daly  688,  109  N.  Y.  Supp.  107O. 

(N.  Y.)  545. 
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appliances  located  on  the  leased  premises  if  he  does  not  reserve 
control  thereof,  and  accordingly  it  has  been  held  that  he  is  not 
liable  for  defects  in  water  pipes  in  an  apartment,  when  the  only 
purpose  of  such  pipes  is  to  supply  and  distribute  water  for  tho 
apartment,  they  constituting  a  part  of  the  demised  premises,  as  to 
which  the  landlord  is  under  no  obligation  to  the  tenant,'* ^^  while 
on  the  other  hand  he  is  liable  for  defects  in  pipes  on  the  leased 
premises  if  he  retains  control  of  these  as  being  intended  to  supply 
water  to  other  parts  of  the  same  building.^i'^'  jf^^  even  in  the 
case  of  pipes  or  other  appliances  upon  the  leased  premises  which 
are  used  for  the  purpose  of  supplying  water  or  heat  to  those  very 
premises,  he  is  liable  in  case  he  assumes  control  for  a  particular 
purpose,  as  for  the  making  of  specific  repairs,  and  by  his  negli- 
gence causes  a  leakagCj^i^  and  so  he  would  be  liable  if  he  is  negli- 
gent in  the  management  of  the  supply  of  water  or  steam.^i*  The 
landlord  is  not  liable  for  injuries  to  a  tenant  in  a  building  caused 
by  the  improper  use  of  appliances  within  the  exclusive  control  of 
a  tenant  of  another  part  of  the  building,  as  when  water  fixtures 
on  the  premises  of  one  tenant  are  improperly  used  by  the  latter 
so  as  to  cause  a  flooding  of  the  premises  of  another  tenant.'^^o  Nor 
is  the  landlord  liable  when  the  injuries  result  from  defects  in  ap- 
pliances on  premises  leased  by  him  to  another,  when  these  defects 
arise  after  the  lease  without  the  landlord's  fault,^^!  though  he  is 

416  McKeon  v.  Cutter,  156  Mass.  iif  Bryant  v.  Carr,  52  Misc,  155, 
296,  21  N.  E.  389;  Whitehead  v.  Com-   101  N.  Y.  Supp.  646. 

stock  &  Co.,  25  R.  I.  423,  56  Atl.  446.        ^is  McNichol   v.   Malcolm,   39   Can. 
In  the  latter  case  it  was  decided  to    Sup.  Ct.  265,  ante,  note  403. 
be  Immaterial    in    this    respect  that       420  Kenny  v.  Barns,  67  Mich.   336, 
the  landlord  was  bound  to   furnish    24    N.    W.    587;    McCarthy    v.    York 
water.  County   Sav.    Bank,    74    Me.    315,    43 

417  Priest  V.  Nichols,  116  Mass.  401.  Am.  Rep.  591;  Mendel  v.  Fink,  8  III. 
So  in  Levine  v.  Baldwin,  87  App.  App.  (8  Bradw.)  378  (semble) ; 
Dlv.  150,  84  N.  Y.  Supp.  92,  it  "W^as  Greene  v.  Hague,  10  111.  App.  (10 
held  that  a  pipe  passing  from  the  Bradw.)  598  (upper  tenant  allowing 
roof  through  the  cellar,  constructed  pipes  to  freeze) .  But  he  might  be- 
for  the  purpose  of  carrying  off  wa-  come  liable  therefor  by  express  con- 
fer from  the  root,  being  for  the  bene-  tract,  Dunn  v.  Robins,  48  N.  Y.  St. 
fit  of  the  whole  building,  was  under   Rep.  45,  20  N.  Y.  Supp.  341, 

the  landlord's  control,  and  was  not  421  Haizlip  v.   Rosenberg,   63   Ark. 

included  in  the  lease  of  the  cellar,  4-30,   39   S.  W,   60;    Leonard   r.   Gun- 

and  that  consequently  the  landlord  ther,  47  App.  Div.  194,  62  N.  Y.  Supp. 

was  liable  for  defects  therein.  99. 
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liable  if  the  damage  is  caused  by  defects  existing  at  the  time  of 
such  lease,-*--  on  principles  hereafter  discussed.*'-^ 

§  93.     Liabilities  apart  from  negligence. 

The  landlord  is  not  liable,  at  least  as  a  general  rule,  for  injuries 
caused  by  defects  in  appliances  under  his  control,  unless  he  is 
negligent  in  this  regard.-*^*  Accordingly,  it  has  been  held  that 
the  landlord  was  not  liable  for  injury  by  leakage  from  a  water 
closet  in  an  upper  floor,  the  landlord  having  used  ordinary  care 
and  diligence  in  looking  after  the  closet,^26  or  for  the  negligence  ot 
a  person  unknown  in  stopping  the  outlet  of  a  sink.^^e  ^nfj  the 
fact  that  an  overflow  occurs  by  reason  of  the  use  of  a  faucet  with- 
in the  control  of  the  landlord  has  been  decided  not  to  show  negli- 
gence on  his  part,  when  the  faucet  is  accessible  to  and  utilized  by 
other  tenants,  who  might  have  caused  the  overflow.-^^^ 

In  any  jurisdiction  ^^s  where  the  doctrine  is  in  force  that  one 
who  accumulates  on  his  premises,  for  his  own  purposes,  a  thing 

*22  Ingwersen  v.  Rankin,  47  N.  J.  against  them  and  using  them  as  a 
T^w,  18,  54  Am.  Rep.  109;  Citron  v.  backrest  while  glazing  the  window. 
Bayley,  36  App.  Div.  130,  55  N.  Y.  *23  See  post,  §  103  f. 
Supp.  382.  In  the  case  last  cited  it  *^*  See  Bertsch  v.  Unterberg,  88  N. 
was  held  that  the  landlord  was  liable  T.  Supp.  983;  Greene  t.  Hague.  10 
for  the  overflow  of  water  in  a  cis-  111.  App.  (10  Bradw  )  598;  Becker 
tern  owing  to  the  absence  of  a  "ball  v.  Bnllowa,  36  Misc.  524,  73  N.  Y. 
cock"  if  this  was  necessary  and  cus-  Supp.  944;  Russo  v.  McLaughlin,  51 
tomary.  But  in  McCarthy  v.  York  Misc.  34,  99  N.  Y.  Supp  839;  Hansel- 
County  Sav.  Bank,  74  Me.  315,  43  man  t.  Broad.  113  App.  Div.  447,  99 
Am.  Rep.  -^91,  it  was  held  that  the  N.  "¥.  Supp.  404;  Timlan  v.  Dillworth 
landlord  was  not  negligent  because  (N.  J.  I..a-w)  67  Atl.  433;  Rice  v. 
the  aperture  in  a  wash  bowl  for  the  Trustees  of  Boston  University,  191 
outflow  of  water  was  insufficient  to  Mass.  30,  77  N.  E.  308;  Mills'  Adm'r 
carry  off  all  the  water  which  flowed  v.  Cavanaugh,  29  Ky.  Law  Rep.  685, 
Into  the  bowl  when  the  faucet  was  94  S.  W.  651. 

negligently  left  open,  he  being  liable  *25  Bernhard    v.   Reeves,    6   Wash. 

only     for    defects     incident    to    the  424,  33   Pac.  873. 

proper  use  of    the  appliance.  426  Rospn field  v.  Newman,  59  Minn. 

In   Shillak  v.  White.   38  N.  Y.  St.  156,  60  N.  W.  1085. 

Rep.    483.   14   N.   Y.    Supp.   637,  afd.  42T  Aschenbach  v.  Keene,  46  Misc. 

136  N.  Y.  625,  32  N.  E.  1014,  it  was  600.  92  N.  Y.  Supp.  764,  citing  Moore 

held   that  a  landlord  was  under  no  v.  Gopdel,  34  N.  Y.  527. 

obligation  to  see  that  window  guards  *"  That  is,  in  jurisdictionB  where 

wpre   strong   enough   to  sustain   the  the  doctrine  of  Rylands  v.  Fletcher, 

weight   of  a   grown   person    leaning  L.  R.  3  H.  L.  330,  is  adopted. 
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which  is  likely  to  do  injury  if  it  escapes,  is  bound  at  his  peril  ts 
prevent  its  escape,  the  landlord  night  be  liable  for  defective  ap- 
pliances even  apart  from  negligence.  The  doctrine  referred  to  has 
been  ordinarily  enunciated,  and  has  been  applied,  as  between 
adjoining  land  owners,  and  not  as  between  the  owners  of  differ- 
ent parts  of  the  same  building,  but  the  same  reasons  for  its  ap- 
plication apparently  exist  in  the  latter  case  as  in  the  former. 
Occasionally  it  appears  to  have  been  regarded  as  applicable  as 
between  a  tenant  of  part  of  a  building  and  the  landlord  retaining 
control  of  another  part,  in  which  he  introduced  or  collected  water 
which  escaped,  its  application  in  those  particular  cases,  however, 
being  excluded  on  the  ground  that  the  introduction  or  collection 
of  the  water  by  the  landlord  was  not  for  his  own  exclusive 
benefit,  but  was  for  the  benefit  of  the  building  as  a  whole.^^a 
Admitting  that  the  doctrine  applies  as  between  owners  or  ten- 
ants of  different  parts  of  the  same  building,  the  language  of  the 
leading  case  on  the  subject  of  this  absolute  liability  would  seem 
to  justify  the  view  that  a  landlord  introducing  water,  in  the 
ordinary  way,  in  the  part  of  the  building  in  his  control,  would 
be  liable,  irrespective  of  negligence,  in  ease  a  leakage  occurs  to 
the  injury  of  the  tenant  of  another  part  of  the  building.-*3o  Such 
an  introduction  of  water  in  moderate  quantity  for  the  ordinary 
uses  incident  to  a  building  of  that  character  would,  however,  it 
is  likely,  be  regarded  as  a  "natural  user"  of  the  part  of  the 
building  retained  by  the  landlord,  within  an  exception  which  has 
apparently  been  established  to  the  rule  of  absolute  liability .^^^ 
This  doctrine  of  the  liability  of  a  landowner  apart  from  negli- 
gence has  not,  it  is  proper  to  remark,  been  accepted  in  most 

429  Anderson  v.  Oppenheimer,  5  Q.  case  adverse  to  the  landlord  is  said 

B.  Div.  602;   Carstairs  v.  Taylor,  L.  to   be  lia;sed   on   a   finding   of  negli- 

R.  6  Exch.  217;  Tennant  v.  Hall,  27  gence. 

New  Br.  499.     In  Defianc?  Water  Co.  4so  See  the  opinion  of  Blackbnm, 

V.    dinger,    54    Ohio    St.    532,   44   N.  J.,  in  Fletcher  v.  Rylands,  L.  R.   1 

E.   238,   32   L.   R.   A.   736,  there  are  Exch.    278    approved    in    Rylands    v. 

expressions    to    the    effpct    that    the  Fletcher,  L.  R.  3  H.  L.  330. 

doctrine   is   applicable   as  against  a  ist  Wilson  v.  Waddell,  2  App.  Cas. 

landlord  in  favor  of  the  tenant.     In  95.     See  the  rule  in  Rylands  v.  Flet- 

Langabangh    v.    Anderson,    68    Ohio  cher  and  the  exceptions  thereto  dis- 

St.  131,  67  N.  E.  286,  62  L.  R.  A.  948,  cussed  in  Pollock's  Torts,  c.  12. 
however,   the  decision   in   the  prior 
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of  the  jurisdictions  of  this  country  in   which   it  has  been  the 
subject  of  consideration. ■*^- 

In  one  state  in  this  country,  without  express  reference  to  the 
doctrine  just  considered,  of  liability  apart  from  negligence,  tht^ 
landlord  has  been  held  liable  for  injuries  caused  a  tenant  by 
leakage  from  water  appliances  to  which  the  landlord  has  a  right 
of  access,  although  the  injuries  result  from  their  misuse  by  third 
persons.'*^^ 

§  94.     Contributory  negligence  of  tenant. 

One  injured  by  defects  in  appliances  under  the  landlord's  con- 
trol cannot  recover  damages  if  he  himself  was  guilty  of  negligence 
contributing  to  the  injury,**34  or  if  he  had  no  right  to  use  them, 
or  was,  at  the  time  of  the  injury,  where  he  had  no  right  to  be.'*-''^ 
A  landlord  has  been  held  not  to  be  liable  for  the  bursting  of  a 
pipe  in  the  part  of  the  premises  retained  by  him,  causing  injury 
to  the  tenant  of  another  part,  resulting  from  the  failure  to  turn 
off  the  water  from  the  building  in  cold  weather,  when  the  only 
stop  cock  for  this  purpose  was  outside  the  building,  and  under 
the  control  of  the  city,  it  being  quite  as  much  within  the  power 
of  the  tenant  as  of  the  landlord  to  have  the  water  turned  oflF.'*-'"' 
Likewise  he  has  been  held  not  to  be  liable  for  loss  of  the  tenant's 
property  caused  by  failure  to  clean  a  chimney  flue  connected 

*32  See  Shoannan  &  Rodfleld.  Npg.  107  rial.  563,  40  Par,.  950,  48  Am.  St. 

(5th    'Ed.)     §    701;     Burdick,    Torts.  Rep.    156     (employe    of    tenant    In- 

447  jured) ;  Huber  v.  Ryan,  57  App.  Dlv. 

♦S3  Marshall  v.  Cohen.  44  Cxa.  489.  34,  67  N.  Y.  Supp.  972. 
9    Am.    Rep.    170;     Freidenburg    v.       •iss  Stewart  v.  Harvard  College,  94 

Jones,   63   Ga.    612;    Jones  v.    Freid-  Mass.    (12   Allen)    58. 
enbiirg.  6C   Ga.  505.  42  Am.  Rep.  86.        ••acBur-kloy     v.     Cunningham,     101 

ITiese  decisions  go,  in  their  results,  Ala.  449,  15  So.  826,  49  Am.  St.  Rep. 

even    beyond    the    doctrine    of    Ry-  42.     In  Taylor  v.  Bailey.  74  111.  178, 

lands  V.  Fletcher,  L.  R.  3  IT.  1j.  330,  the    same   view    was   taken,   though 

which  has  been  decided  not  to  apply  there  the  appliance  for  turning  off 

when  the  immediate  cause  of  injury  the  water  was  in   the  hall.     See,  as 

is    the    act   of   a   stranger.     Box    v.  to   the  effect  of  a  covenant  by  the 

Jnbb,  4  Exch.  Div.  76.  tenant  to  turn  off  the  water,  Moore 

434  Taylor  v.  Bailey,  74  111.  178,  54  v.  Goedel.   34   N.  Y.   527;   Walker  v. 

L.  R.  A.  780,  92  Am.  St.  Rep.  205;  Globe     Mfg.    &    Importing    Co.,    56 

Gallagher  v.  Button,  73  Conn.  172,  46  N.  Y.  Super  Ct.  (24  Jones  &  S.)  431, 

Atl.  819;  Davis  v.  Pacific  Power  Co.,  4  N.   Y.  Supp.  193. 
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with  the  tenant's  apartment,  when  this  flue  could  have  readily 
been  cleaned  by  the  tenant  without  affecting  the  flues  used  by 
other  tenants,  and  the  landlord  had  not  undertaken  to  clean  the 
flue,  nor  retained  any  control  thereover.'*^^ 

§  85.    Effect  on  liability  for  rent. 

Apart  from  the  question  of  the  tenant's  right  to  recover  for 
damage  from  defects  in  appliances  under  the  landlord's  control, 
he  is,  in  some  states,  if  such  defects  render  the  premises  unten- 
antable, entitled  to  relinquish  possession  and  thereby  free  him- 
self from  liability  for  rent.^^^  And  he  has  been  held  to  have 
this  right  when  the  landlord  turned  off  the  water  from  the  leased 
premises.^2^  In  some  jurisdictions  the  failure  to  make  proper 
repairs  might  be  referred  to  as  an  "eviction,"  for  the  purpose  of 
relieving  the  tenant  from  liability  for  rent.^^^* 

II.    Landlord's  Obligations  Towards  Third  Persons. 

A.  To  Persons  on  Premises  Leased. 

§  96.    Conditions  existing  at  time  of  demise. 

a.  Ordinarily  no  obligation.  We  have  before  considered  the 
question  of  the  liability  of  the  landlord  for  injuries  to  the  person 
or  property  of  the  tenant  caused  by  defects  in  the  leased  prem- 
ises, and  have  found  that,  as  a  general  rule,  the  landlord  is  so 
liable  only  when  the  defects  existed  at  the  time  of  the  demise. 
and,  even  then,  only  if  they  were  so  hidden  that  the  lessor  could 
be  regarded  as  under  an  obligation  to  notify  the  lessee  of  their 
existence.^^o  Considering  now  the  liability  of  the  landlord  for 
injuries  to  persons,  other  than  the  tenant,  rightfully  on  the 
premises,  by  the  tenant's  request  or  permission,  we  shall  find 
that  ordinarily,  at  least,  if  not  in  every  case,  the  landlord  is 
liable  in  so  far  as  he  would  be  liable  to  the  tenant,  and  no  further. 

As  regards  defects  existing  at  the  time  of  the  demise,  the  gen- 

4S7  Cooper    V.    Lawson,    139    Mich.  Pac.  29,  43  li.  R.  A.  125.     See  post, 

628,  103  N.  W.  168.  §  182  n. 

438  Fitch    V.     Armour,     59    N.    Y.  439  West   Side  Sav.   Bank  v.   New- 
Super.  Ct.  (27  Jones  &  S.)  413,  39  N.  ton,  76  N.  Y.  616. 
Y.    St.    Rep.    246,    14    N.    Y.    Supp.  439a  See  post,  §§  182  n,  185  f  (4). 
319;   Vann  v.  Rouse,   94  N.  Y.  401;  440  See   ante,   §§    86,    87. 
York  V.   Steward,   21   Mont.   515,   55 
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cral  rule  is  that  the  landlord,  whether  the  original  lessor  or  his 
transferee,  is  not  liable  for  injuries  to  tlie  person  or  property  of 
any  person  ^Yho  may  thereafter  be  on  the  premises.*"*^  He  haa 
a  perfect  riglit  to  lease  premises  in  a  "tumbletiown"  or  other- 
wise danj^erous  condition,  if  any  person  cares  to  take  a  lease  of 
them^^2  and,  as  he  incurs  no  liability  to  the  tenant  by  so  doing, 
so  he  can  incur  no  liability  to  persons  who  go  on  the  premises 
merely  "in  right  of"  the  tenant.  Otherwise  the  tenant,  by  invit- 
ing persons  on  the  premises,  could  impose  liabilities  on  the  land- 
lord to  an  indefinite  extcnt.'*^^  ^g  has  been  well  said,  "the  general 
rule  of  law  undoubtedly  is,  that  persons  who  claim  damages  on 
the  account  that  they  were  invited  into  a  dangerous  place,  in 
which  they  received  injuries,  must  seek  their  remedy  against 
the  person  who  invited  them.  There  is  nothing  in  the  relation  of 
landlord  and  tenant  which  changes  this  rule.*  *  *  While  such 
persons  may  reasonably  expect  the  exercise  of  care  for  their 
safety  by  the  person  who  invites  them,  they  have  no  right  to  ex- 

441  Schwalbach  v.  Stiiukle,  Wilson  Am.  Rep.  471;   Eyer  v.  Jordan,  111 

&  Kreis   Co.,   97   Fed.   483;    Dyer  v.  Mo.  424,  19  S.  W.  1095,  33  Am.  Rep. 

Robinson,   110    Fed.    99;    Burdlck   v.  543;    O'Malley  v.  Twenty-Five  Asso- 

Cheadle,    26    Ohio    St.    393,    20    Am.  ciates,  178  Mass.  555,  60  N.  E.  387; 

Rep.  767;   McCain  v.  Majestic  Bldg.  Clyne  v.  Helmes,  61  N.  J.  Law,  358, 

Co.,  120  La.  306,  45  So.  258;   Harpel  39  Atl.  767;  Towne  v.  Thompson,  68 

V.  Fall,  63  Minn.  520,  65  N.  W.  913;  N.  H.  317,  44  Atl.  492;  Ryan  v.  Wil- 

Mellen  v.  Morrill,  126  Mass.  545,  30  son,  87  N.  Y.  471,  41  Am.  Rep.  384; 

Am.  Rep.  695;  Phelan  v.  Fitzpatrick,  Montieth  v.  Finkbeiner,  6C  Hun,  633, 

188  Mass.  237,  74  N.  E.  326,  108  Am.  21  N.  Y.  Supp.  288;    Smith  v.  State, 

St.  Rep.  469;    Peterson  v.  Smart,  70  92  Md.   518,  48  Atl.  92;   Cole  v.  Mc- 

Mo.  34;    Henson  v.  Beckwith,  20  R.  Key,   66  Wis.  500,  29  N.  W.  279,   57 

I.  165.  37  Atl.  702,  38  L.  R    A.  716,  Am.   Rep.   293;    Anderson  v.   Hayes, 

78    Am.   St.   Rep.   847;    Lane  v.   Cox  101  Wis.  538,  77  N.  W.  891,  70  Am. 

fl897]  1  Q.  B.  415;  Copp  v.  Aldridge  St.  Rep.  930;  Metzger  v.  Schultz,  16 

&  Co.,  11  Times  Law  R.  411;  Wilson  Ind.  App.  454,  43  N.  E.  886,  45  N.  E. 

V.  Tread  well,  81  Cal.  58,  22  Pac.  304;  619,  59  Am.  St.  Rep.  323;    Schmalz- 

Jaffe  V.  Harteau,  56  N.  Y.  398,  15  Am.  ried    v.   White,   97   Tenn.   36,   36   S. 

Rep.  438:  Folsom  v.  Parker,  31  Misc.  W.  393;   J^ne  v.  Cox  [1897]  1  Q.  B. 

348,  64  N.   Y.   Supp.   263;    McKenzle  415. 

V.  Che<3tham.  83  Me.  543.  22  AM.  469;  ■»42Robbins  v.  Jones,  15  C.  B.    (N. 

Whitmore    v.    Orono    Pulp    &    Paper  S.)   221. 

Co.,   91   Me.  297,  39  Atl.  1032.  40  L.  •»"  Henson    v.    Beckwith,    20  R.    I. 

R.  A.  377.  64  Am.  St.  Rep.  229;  State  165.  37  Atl.  702;   Smith  v.  State.  92 

V    Boyce.  73   Md.   469.   21   Atl.   322;  Md.  518,  48  Atl.  92,  51  L.  R.  A.  772. 
Bowe  V.  Hunking,  135  Mass.  380,  46 
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pect  like  care  from  his  landlord,  with  whom  they  are  not  in  priv- 
j^y  "444  There  are,  however,  occasional  decisions  to  the  effect, 
apparently,  that  the  lessor,  if  he  knows  of  defects  or  dangers  at 
the  time  of  the  lease,  is  liable  for  any  resulting  injuries  to  per- 
sons who  may  go  on  the  premises  by  the  tenant's  invitation^^s 

The  question  whether  the  lessor,  by  making,  at  the  time  of  the 
lease  or  subsequently,  a  contract  to  repair  the  premises,  renders 
himself  liable  to  a  third  person  on  the  premises,  for  injuries 
received  by  the  latter  from  defects  existing  at  the  time  of  the 
demise,  which  would  not  have  continued  to  exist  had  the  con- 
tract been  performed,  will  be  discussed  in  connection  with  that 
of  the  lessor's  liability  for  injuries  caused  by  defects  arising  after 
the  lease,  the  principle  involved  being  the  same  in  both  cases.^^" 

b.  Concealed  defects  and  dangers.  To  the  above  rule  of  ex- 
emption of  the  landlord  from  liability  to  third  persons  on  the 
premises  for  pre-existing  defects,  there  is  one  exception,  similar 
to  that  which  exists  as  regards  his  liability  to  the  tenant  him- 
self.^**^  The  lessor  is  liable  to  such  persons  rightfully  on  the 
premises  for  injuries  caused  by  defects  or  dangerous  conditions 
existing  at  the  time  of  the  demise,  which,  while  not  apparent 
to  the  lessee,  were  known  to  the  lessor,  and  of  which  he  failed 
to  inform  the  lessee.  That  is,  the  lessor,  by  failing  to  inform  the 
lessee  of  such  hidden  defects,  incurs  a  liability  to  such  third 

•t44Burdick  v.  Cheadle,  26  Ohio  St.  opinion.  On  the  authority  of  this 
399,  20  Am.  Rep.  767,  per  Mcllvaine,  case,  in  part  at  least,  a  lessor  was 
J.  To  the  same  effect,  see  Johnson  held  liahle  for  injuries  to  a  guest  of 
V.  Tacoma  Cedar  Lumber  Co.,  3  the  lessee,  in  Donk  Bros.  Coal  & 
Wash.  St.  722,  29  Pac.  451;  McKen-  Coke  Co.  v.  Leavitt,  109  111.  App.  385. 
zie  V.  Cheetham,  83  Me.  543,  22  Atl.  In  Patterson  v.  Jos.  Schlitz  Brew. 
469.  Co.,  16  S.   D.  33,  91  N.  W.  336,  the 

445  In  Baird  v.  Shipman,  132  111.  landlord  was  held  liable  for  injuries 
16,  23  N.  E.  384,  it  was  assumed  to  the  tenant's  employee,  the  court 
that  a  lessor  is  liable  for  an  injury,  stating  broadly  that  a  landlord  Is 
caused  by  a  defect  of  which  the  les-  liable  for  an  injury  to  a  stranger 
sor  knew  at  the  time  of  the  lease,  caused  by  a  dangerous  condition  of 
to  one  coming  on  the  premises  to  which  he  had,  or  might  have  had, 
deliver  goods  to  the  tenant.  There  notice,  a  rule  properly  applicable 
was  no  discussion  of  the  question,  only  as  regards  injuries  to  third  per- 
apparently.  either  by  the  court  or  sons  not  on  the  premises  by  the  ten- 
counsel.  There  wag  an  oral  promise  ant's  invitation.  See  post,  §  101. 
by  the  lessor's  agent  to  repair,  but  448  See  post,  §  97  c. 
no  reference  is  made  thereto  in  the;       447  See  ante,  §  86  d. 
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persons  injured  by  such  defects."*^*  And  his  liability  extends  not 
only  to  dau'^crous  conditions  of  which  he  actually  knows,  but 
also  to  those  the  existence  of  which  he  has  reasonable  ground  t<. 
suspect.-'^'* 

One  leasing  premises  performs  his  full  duty  if  he  informs  the 
lessee  of  any  hidden  danger  or  defect  of  which  the  lessee  is  ignor- 
ant, and  he  is  not  Hal  tie  to  a  third  person  on  the  premises  because 
the  latter  is  not  infoinied  of  the  danger  by  the  lessee.  This  is 
clearly  implied  by  the  decisions,  though  not  explicitly  stated.*'^*' 

448  Whitmore  v.  Orono  Pulp  &  Pa-  These    cases    have    been    criticised 

per  Co..  91  Me.  297.  39  Atl.  1032,  64  (Jaffe  v.  Harteau,  56  N.  Y.  398.15  Am. 

Am.  St.  Rep.  229;  Cutter  v.  Hamlen,  Rep.  438)  and  there  is  a.  dictum  clear- 

147   Mass.   471,   18   N.    E.   397;    Mar-  ly  opposed  to  them  In  Schwalbach  v. 

tin  V.  Richards,  155  Mass.  381,  29  N.  Shinlde,  Wilson  &  Kreis  Co.,  97  Fed. 

E.  591;  Shuts  r.  Bills,  191  Mass.  433,  483.     They   are   not   in   accord    with 

78  N.  E.  96;  Coke  v.  Gutkese,  8Q  Ky.  the  current  of  authority  to  the  effect 

598,    44    Am.    Rep.    499;    Holzhauer  that  the  lessor  is  liable  for  injuries 

V.  Sheeny,  31  Ky.  Law  Rep.  1238,  104  only  if  they  are  caused  by  hidden  de- 

S.    W.    1034;    Moore    v.    Parker,    63  fects  of  which  the  lessor  knew  and 

Kan.  52,  64  Pac.  975,  53  L.  R.  A.  778;  which  he  failed  to  disclose. 
Davis  V.  Smith,  26  R.  I.  129,  58  Atl.       "o  Metzger  t.  Schultz,  16  Ind.  App. 

630.  454,   43  N.   E.  886,   45   N.  E.   619,  59 

In  Godley  v.  Hagerty,  20  Pa.  387,  Am.    St.    Rep.    323;    Schmalzrled   v. 

59  Am.  Dec.  731,  it  was  held  that  one  White,   97   Tenn.   36,   36  S.  W.   393; 

who  built  a  light  and  unsubstantial  Stenberg  v.   Willcox,   96   Tenn.    163, 

building  and  leased  it  for  purposes  33  S.  W.  917;   Willcox  v.  Hines.  100 

of  heavy  storage   was  liable  for  in-  Tenn.  524,  45  S.  W.  781,  66  Am.  St 

juries   to   a    laborer   therein    caused  Rep.  761;  Willcox  v.  Hines,  100  Tenn 

by  the  fall  of  the  building,  and  the  538,  46   S.  W.  297,  66  Am.  St.  Rep 

same  lessor  was,  in  Carson  V.  Godley,  770;    Borman    v.    Sandgren,    37    III 

26    Pa.    111.   67   Am.    Dec.    404,   held  App.  160;  Albert  v.  State,  66  Md.  325 

liable  for  injuries  to  goods  stored  in  7  Atl.  697.  59  Am.  Rep.  159.     But  he 

the  building.    The  liability  was  placed  is  not  liablo  if  he  did  not  have  reas 

on  the  ground  of  negligence  in  leasing  onable  ground   to  suspect  such   con 

a  building  for  such  a  purpose,  know-  ditions.     Shute    v.    Bills,    191    Mass 

Ingly,  or,  as  having  built  it,  having  433,  78  N.  E.  96. 

reason  to  know,  Its  insuff.ciency;  and  <5o  See  Schwalbach  v.  Shinkle, 
though  thess  cafes  do  not,  as  do  the  Wilson  &  Kreis  Co.,  97  Fed.  483; 
later  cases,  base  the  lessor's  liability  Whitmore  v.  Orono  Pulp  &  Paper  Co., 
on  bis  failure  to  inform  the  lessee  91  Me.  297,  39  Atl.  1032,  64  Am. 
of  the  defects,  they  say  that  he  would  St.  Rep.  229;  Harnel  v.  Fall,  63  Minn, 
have  been  relieved  from  liability  if  520,  65  N.  W.  913;  O'Brien  v.  Cap- 
he  had  stipulated  against  any  use  well,  59  Barb.  (N.  Y.)  497:  Akerley 
of  the  premises  for  heavy   storage,  v.  White,  58  Hun,  362,  12  N.  Y.  Supp. 
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The  lessee's  knowledge  is  in  effect  imputed  to  the  person  injured, 
or  rather,  perhaps,  it  is  the  lessee's  duty,  not  the  lessor's,  to 
inform  persons,  entering  on  the  premises  by  the  former's  invita- 
tion or  permission,  of  the  dangerous  condition.  A  different  rule, 
requiring  the  lessor  to  give  such  information  to  every  person 
whom  the  lessee  may  allow  upon  the  premises,  would  impose  on 
the  lessor  the  duties  of  an  occupant  while  divested  of  the  benefits, 
and  would  in  effect  prevent  the  leasing  of  any  premises  in  which 
there  is  a  concealed  source  of  danger  to  persons  who  might 
enter  thereon. 

As  has  been  before  indicated,  in  connection  with  the  question 
of  the  lessor's  liability  to  the  tenant  himself,  for  injury  by  con- 
cealed defects  of  which  he  knows,'*-''>i  the  preferable  theory  of  lia- 
bility is  in  effect  the  same  as  that  by  which  one  who  sells  an  arti- 
cle which  he  knows  to  be  dangerous,  without  disclosing  its  dan- 
gerous character,  is  held  liable  to  any  person  injured  thereby .^^2 
For  the  purpose  of  the  application  of  such  a  principle,  it  is  imma- 
terial whether  the  thing  thus  disposed  of  to  another  without  any 
notification  of  its  dangerous  characteristics  is  a  piece  of  land,  a 
house,  or  a  chattel,  or  whether  it  is  disposed  of  for  a  limited  period 
or  permanently.  In  any  jurisdiction  in  which  the  lessor's  liability 
for  injuries  caused  by  concealed  defects  of  which  he  knew  at  the 
time  of  the  lease  is  based  exclusively  on  the  theory  of  fraud,'*^^  the 
question  might  arise  whether  a  third  person,  not  a  party  to  the 
lease,  could  recover  by  reason  of  such  defects,  on  the  theory  that 
the  concealment  was  intended  to  deceive  such  a  third  person  as 
well  as  the  lessee,  the  general  rule  being  that  there  can  be  no  re- 
covery in  an  action  for  deceit  unless  the  defendant  intended  that 

149;    Anderson    v.   Hayes,    101    Wis.  have    been    reasonably    anticipated." 

538,  77  N.  W.  891;  Roche  v.  Sawyer,  Burdiclf,  Torts,  453.     "A  person  who 

176  Mass.  71,  57  N.  E.  216;   Jordan  l^nowingly  sells  or  furnishes  an  ar- 

V.  Sullivan,  181  Mass.  348,  63  N.  E.  tide  which,   by  reason  of  defective 

909.  construction  or  otherwise,  is  immi- 

451  See  ante,  at  notes   35-39.  nently  dangerous  to  life  or  property, 

452  "A  person,  who  sells  or  rents  without  notice  or  wnrning  of  the  de- 
an article,  which  he  knows,  or  is  le-  feet  or  danger,  is  liable  to  third  par- 
gally  bound  to  know,  is  imminently  ties  who  suffer  therefrom."  Cooley, 
dangerous  to  life  or  limb,  to  another.  Torts  (3d  Ed.)  1489.  See,  also, 
without  giving  notice  of  its  quali-  Huset  v.  J.  I.  Case  Threshing  Mnch. 
ties,  is  liable  to  any  person  who  suf-  Co..  57  C.  C.  A.  237,  120  Fed.  865. 
fers  injury  therefrom,  which  might       453  See  ante,  note  40. 
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the  plaintifT,  or  persons  of  the  class  to  Avhicli    plaintiff   belongs, 
should  act  on  the  false  representation.^"-* 

A  liability  on  the  ])art  of  the  lessor,  for  injuries  caused  by 
concealed  defects,  known  to  and  not  disclosed  by  him,  has  been 
asserted  in  favor  of  members  of  the  tenant's  family  residing 
with  him  on  premises  leased  for  residence  purposes,*^'^  and  also 
in  favor  of  employees  of  the  tenant.*^^  It  would  seem  to  exist 
also  in  favor  of  a-ny  persons  whose  presence  on  the  demised  prem- 
ises might  have  been  anticipated  by  the  lessor  as  a  result  of  the 
making  of  the  lease,  such  as  business  visitors,  or  social  guests.^ '^^ 
Likewise  the  lessor  owes  such  a  duty,  it  would  seem,  to  a  sub- 
lessee or  assignee  of  the  leasehold  as  well  as  to  persons  coming  on 
the  premises  by  invitation  of  such  sublessee  or  assignee,''^^  pro- 
vided, it  seems,  the  sublease  or  assignment  is  not  prohibited  by 
the  lease,  and  not  if  it  is  so  prohibited,  since  the  presence  of  the 

454  In  Lovitt  V.  Creckmore,  26  Ky.  the  leased  premises.  Here,  however, 
Law  Rep.  234,  80  S.  W.  1184,  it  Is  the  landlord  wa.s  held  not  liable  im- 
decided.  without  any  discussion  of  der  the  general  rule  that  the  lessor 
the  matter,  that  the  lessee's  servant  is  not  liable  for  defects  in  the  prem- 
conld  not  recover  in  the  absence  of  ises.  The  court  does  not  refer  to  the 
allegations  of  fraud  on  the  part  of  obligation  of  the  lessor  to  reveal 
the  lessor.  It  was  not  decided  hidden  defects.  It  would  appear 
whether  he  could  recover  on  the  that  the  lessor  knew  of  the  defect  be- 
ground  of  fraud.  fore  the  injury   but  not  before  the 

As  to  the  general  rule  referred  to,  lease.     As  to  the  sufficiency  of  such 

see  Kerr,  Fraud  &  Mistake  (3d  Ed.)  knowledge    to    impose    liability,    see 

402:  Bigelow,  Torts  {7th  Ed.)  §  164;  ante,  notes  57,  58. 

Burdick,  Torts,  374.  ""  McConnell    v.    Lemley,    48    La. 

455  Moore  v.  Parker,  63  Kan.  52,  Ann.  1433.  20  So.  887,  holding  the 
64  Pac  975  53  L-  ^-  ^-  '^'^^'  ^^^^  landlord  exempt  from  liability  to  a 
T  Gutkese,  80  Ky.  598,  44  Am.  Rep.  guest  of  the  tenant,  was  decided  en- 
499-  Cutter  V.  Hamlen,  117  Mass.  471,  tirely  upon  the  local  statute,  wlth- 
18  N  E  397.  See  Sbute  v.  Bills,  191  out  reference  to  any  common-law 
Mass.   433,  78  N.  E.   96.  authorities. 

456Harrinson    v.    Jelly,    175   Mass.       458  See  Jaffe  v.  Harteau,  56  N.  Y. 

292   56  N.  B.  283;  Andorfon  v.  Hayes,  398,  15  Am.  Rep.  438,  for  a  dictum 

101  Wis.  538.  77  N.  W.  891,  70  Am.  that  the  lessor  owes  the  same  duty 

St  Rep.  930.     See  Godley  v.  Hagerty,  to    the    sublessee   as    to    the    lessee. 

20  Pa    387    59  Am.  Dec.  731.  But  that  he  owes  no  duty  to  the  ^ub- 

In  Perez  v.  Rabaud,  76  Tex.  191,  lessee's  licensee,  see  Malone  v.  Las- 

13  S.  W.  177,  it  is  said  that  the  em-  key    [1907]   2   K.   B.   141,  post,   note 

ployee  of  the  tenant  stnnds  in  place  473. 
of  the  tenant  as  regards  a  defect  In 
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sublessee  or  of  persons  invited  by  him  could  not  have  been 
anticipated  by  the  lessor  if  such  prohibition  existed.'*^^ 

It  does  not  seem  that,  in  this  connection,  the  distinction  which 
exists,  with  reference  to  the  liability  of  a  landowner,  between 
persons  invited  on  the  premises  by  him  and  "mere  licensees,"  has 
any  place.  The  lessor  is  liable  to  persons  on  the  leased  premises 
on  account  of  concealed  defects  therein,  not  as  having  invited 
them  on  the  premises,  nor  because  the  lessee  has  invited 
them  thereon,  but  because  he  had  reason  to  anticipate  their 
presence,  and  consequently  had  no  right  to  subject  them  to 
danger  by  failing  to  warn  the  lessee,  so  that  the  latter  might 
guard  against  the  danger,  or  in  turn  warn  such  persons  of  the 
existence  of  the  danger. 

The  liability  imposed,  as  stated  above,  on  a  lessor  who  leases 
premises  in  which  there  are  concealed  defects  or  dangers,  which 
lie  fails  to  divulge  to  the  lessee,  being  based  on  the  lessor's  neg- 
ligence in  so  doing,  cannot,  it  would  appear,  be  extended  to  a 
subsequent  transferee  of  the  reversion.  That  is,  the  liability  is 
imposed  on  one  as  lessor  rather  than  as  landlord.'* '^'^ 

c.  Premises  of  public  or  quasi  public  nature.  The  lessor  of 
premises  used  for  a  public  or  quasi  public  purpose,  such  as  a 
wharf  or  pier,46i   or  a  pul)lic   hall,4f!2   has  been  held  liable  to 

459  In  Cole  V.  McKey,  66  Wis.  500',  But  the  lessor  was  held   not  to  be 

29  N.  W.  279,  57  Am.  Rep.  293;  Don-  liable  for  defects  in  a  pier,  of  whicH 

aldson  v.  Wilson,  60  Mich.  86,  26  N.  defects  he  did  not  know  at  the  time 

W.  842,  1  Am.   St.   Rep.  487,  it  was  of   the   demise    and   could   not  have 

held  that  the  landlord  owed  no  duty  known  in  the  exercise  of  reasonable 

to  a  sublessee  when  subleasing  was  diligence.     State    v.    Boyce,    73    Md. 

forbidden  by  the  lease.  469,    21    Atl.    322.     In    Cannavan    v. 

460Ahern  v.  Steele,  115  N.  Y.  203,  Conklin,  1  Daly  (N.  Y.)   509,  1  Abb. 

22  N.  B.  193,  5  L.  R.  A.  449,  12  Am.  Pr.  (N.  S.)  271,  the  lessors  of  a  pier 

St.  Rep.  778,  seems  to  decide  this  in  reserved  the  right  to  use  and  occupy 

effect,   but  the   case   is    complicated,  so  much  as  their  business  would  re- 

and  needlessly  so,  it  appears,  by  the  quire,  and  it  was  held  that  they  and 

introduction    of   the    theory   of   nui-  their  lessee  were  in  joint  possession 

sance.     See  post,   §§    102-104.  and    so   were    jointly   liable   for   de- 

461  Albert  v.   State,   66  Md.   325,  7  fects.     It  would  seem  more  properly 

Atl.  697,  59  Am.  Rep.  159;  Swords  v.  that    the    lessee    was    in    possession, 

Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295;  while  the  lessor  merely  had  a  license 

Joyce  V.  Martin,  15  R.  I.  558,  10  Atl.  to  use  it. 

620;    Eckman  v.  Atlantic  Lodge  No.       402  Oxford  v.  Leathe,  165  Mass.  254, 

276,   68  N.  J.  Law,  10,  52  Atl.   293.  43  N.  E.  92;  Pox  v.  Buffalo  Park,  21 
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persons  riiihtfully  there  for  <lc foots  existing  therein  at  the  time 
of  tlie  demise,  and  there  are  oceasional  expressions  to  the  effect 
that  there  is  a  duty  iijion  the  lessor  of  such  premises,  Avhieh  does 
not  exist  in  the  ease  of  other  premises,  to  see  that  they  are,  at 
the  time  of  tlie  demise,  safe  for  use  by  the  public  or  by  such 
portion  of  the  public  as  may  have  occasion  to  enter  thereon.^os 

App.  Div.  321,  47  N.  Y.  Supp.  788,  of  the  court  (four  judges)  decided 
afd.  1G3  N.  Y.  559,  57  N.  E.  1109;  that  the  lessor  was  not  liable,  since 
Camp  V.  Wood,  76  N.  Y.  92;  Copley  he  had  no  roapnn  to  suppose  that  the 
V.  Balle,  9  Kan.  App.  465.  60  Pac.  656  gallery  would  be  so  filled,  it  having 
(hotel)';  May  v.  Ennis,  78  App.  Div.  been  originally  built  and  always 
552,  79  N.  Y.  Supp.  896   (ditto).  used  merely  for  the  serving  of  re- 

in Oxford  V.  Leathe,  1^5  Mass.  254,  freshments  to  a  limited  number  of 
43  N.  E.  92,  it  was  held  that  where  persons,  of  which  fact  the  lessee 
a  building  was  leased  for  a  public  ex-  might  have  known  by  the  presence 
hibition,  the  lessor  was  liable  to  of  the  tables  and  chairs,  it  anp-^aring 
one  injured  by  the  fall  of  a  platform  furthermore  that  the  lessor  had  no 
in  front  of  the  building  while  wait-  knowledge  of  any  weakness  in  Its 
Ing  for  the  exhibition  to  open,  since  construction.  The  minority  of  the 
the  lessor  "must  be  taken,  or  at  least  court  (three  judges)  thought  that 
might  have  been  found,  to  have  con-  the  condition  of  the  gallery  when 
tem')la!ed  the  use  of  the  stairs  and  leased  was  not  such  as  to  necessarily 
platform,  as  they  were,  by  the  pub-  charge  the  lessee  with  notice  that 
lie  for  the  purpo-^e  of  going  to  the  the  gallery  was  not  intended  to  be 
show.  If  the  jury  found  that  the  use  used  as  other  parts  of  the  house  and 
actually  made  of  the  platform  was  filled  to  its  utmost  capacity,  but  that 
something  which  the  /lefendant  w;vs  this  was  a  question  for  the  jury, 
bound  to  have  contemVated,  he  was  483  in  Sterger  v.  Van  Sicklen,  132 
liable  for  any  neglect  of  proper  pre-  N.  Y.  499,  30  N.  E.  987.  16  L.  R.  A. 
cautions  to  make  it  safe,  *  *  •  640,  28  Am.  St.  Rep.  594,  it  is  said: 
Just  as  in  the  case  of  premises  let  "There  are  cases"  (referring  to 
with  a  nuisance  upon  them."  In  Clancy  v.  Byrne,  56  N.  Y.  129,  15 
Jordan  v.  Sullivan,  181  Mass.  348,  63  Am.  Rep.  391;  Swords  v.  Edgar,  59 
N.  E.  909.  this  case  is  distinguished,  N.  Y.  28,  17  Am.  Rep.  295)  "where 
apparently,  on  the  ground  that  the  the  use  to  which  an  owner  of  prop- 
person  injured.  In  the  later  case,  was  erty  puts  it  is  of  si^ch  a  public  char- 
not  of  a  cla^s  whose  prpsence  on  the  acter  that  he  is  bound  to  ob?!erve 
premises  could  have  been  anticipated  reasonable  care  in  keeping  It  in  such 
by  the  lessor.  a,    condition    as    to    save,    harmless. 

In  Edwards  v.  New  York  &  H.  R.  those  who  are  invited  to  come  onto 
Co.  98  N.  Y.  245,  50  Am.  Rep.  659,  it  for  the  benefit  and  profit  of  the 
where  a  hall  was  leased  for  the  pur-  owner."  And  in  Fox  v.  Buffalo 
pose  of  a  walking  match,  and  a  gal-  Park,  21  App.  Div.  321,  47  N.  Y. 
lery  therein  fell  when  filled  by  a  Supp.  788,  afd.  without  opinion,  in 
large  and  unruly  crowd,  the  majority   163  N.  Y.  559,  57  N.  E.  1109,  the  court 
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The  idea  is,  perhaps,  that  owing  to  the  fact  that  the  lessor  knows 
that  persons  will  come  upon  the  premises  in  large,  or  at  least 
considerable,  numbers,  without  having  had,  or  seeking,  direct 
communication  with  the  tenant,  it  cannot  be  anticipated  that 
they  will  be  informed  by  the  tenant  of  the  existence  of  danger- 
ous conditions,  and  perhaps  also  it  is  thought  that  in  the 
ease  of  such  a  place  persons  coming  thereon  will  be  less  likely 


says:  "While  it  is  undoubtedly- 
true,  in  ordinary  cases,  in  the  leas- 
ing of  buildings,  that  there  is  no  im- 
plied warranty  on  the  part  of  the 
lessor  that  the  buildings  are  fit  and 
safe  for  the  purposes  for  which  they 
are  leased,  the  rule  is  different  in 
regard  to  buildings  and  structures 
in  which  public  exhibitions  and  en- 
tertainments are  designed  to  be 
given,  and  for  admissions  to  which 
the  lessors  directly  or  indirectly  re- 
ceive compensation.  In  such  cases 
the  lessors  or  owners  of  the  build- 
ings or  structures  hold  out  to  the 
public  that  the  structures  are  rea- 
sonably safe  for  the  purposes  for 
which  they  are  let  or  used  and  im- 
pliedly undertake  that  due  care  has 
been  exercised  in  the  erection  of  the 
buildings."  The  cases  cited  in  sup- 
port of  this  statement  are,  however, 
inapplicable. 

In  Smith  v.  State,  92  Md.  518,  48 
Atl.  92,  it  is  said  that  "if  he  prop- 
erty be  of  a  public  character,  he  (the 
owner)  cannot  with  impunity  rent 
it  in  an  unsafe  condition,  and,  if  he 
does,  may  be  required  to  answer  to 
those  who  are  brought  upon  it,  at 
the  instance  of  his  lessee,  for  inju- 
ries they  sustain;"  citing  and  quot- 
ing Albert  v.  State,  66  Md.  325,  59 
Am.  Rep.  159,  supra,  where  it  is  said: 
"A  wharf  furnishing  the  only  mode 
of  ingress  and  egress  to  a  summer  re- 
sort, where  crowds  are  invited  to 
come,   if  in  an  tmsafe  and   danger- 


ous condition,  is  certainly  a  nui- 
sance of  the  worst  character.  It 
will  not  do  for  the  owner,  knowing 
its  condition,  or  having,  by  the  ex- 
ercise of  any  reasonable  care,  the 
means  of  knowing  it,  to  rent  it  out 
and  receive  rent  for  it,  but  escape  all 
liability  when  the  crash  comes.  He 
who  solicits  and  invites  the  public 
to  his  resorts  must  have  them  in  a 
reasonably  safe  condition,  and  not 
in  a  condition  to  risk  the  lives  and 
limbs  of  his  visitors." 

In  Barrett  v.  Lake  Ontario  Beach 
Imp.  Co.,  174  N.  Y.  310,  66  N.  E.  968, 
61  L.  R.  A.  829,  it  is  said  that  "if  the 
premises  are  rented  for  a  public  use 
for  which  the  lessor  knows  that  they 
are  unfit  and  dangerous,  he  is  guilty 
of  negligence  and  Taaj  become  re- 
sponsible to  persons  suffering  injury 
while  rightfully  using  them,"  and 
one  who  bad  leased  to  another  a 
bathing  establishment,  appurtenant 
to  which  was  a  tobaggan  slide  "de- 
signed for  the  use  of  the  public,"  was 
held  liable  for  injuries  to  a  guest  of 
the  establishment  caused  bj^  the  de- 
fective construction  of  the  slide. 

In  Copley  v.  Balle,  9  Kan.  App.  465, 
60  Pac.  656,  it  was  said  that  the  les- 
sor of  a  hotel  "was  negligent  in  leas- 
ing the  property  to  be  used  for  a 
public  purpose  without  providing  for 
the  protection  of  patrons  from  the 
danger  of  injuries  by  reason  of  the 
excavation    thereon." 


L.  and  Ten.  42. 
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to  be  on  tlie  alert  to  avoid  danfrcr.  These  considerations  would 
seem,  however,  to  apply  to  the  same  extent  to  premises  used  for 
any  private  business,  such  as  a  department  store,  on  which 
persons  are  likely  to  enter  in  conJjideruble  numbers.  And 
if  such  a  store  is  to  be  regarded  as  a  public  place  within  the 
moaninj;  of  the  view  asserted  in  the  cases  referred  to,  the  ques- 
tion arises  as  to  how  large  and  how  popular  a  store  must  be  in 
order  to  constitute  a  public  place.  The  cases  make  no  sugges- 
tions us  to  the  basis  of  the  rule,  otherwise  than  occasional  state- 
ments that  such  a  dangerous  condition,  existing  on  premises  of 
a  publie  or  quasi  public  character,  constitutes  a  "nuisance,"  nor 
do  they  undertake  to  say  what  class  of  use  is  public  or  quasi  pub- 
lic so  as  to  render  the  rule  applicable.  Occasionally,  as  in  the  case 
of  a  public  hall  "leased"  to  one  for  a  few  nights  only,  the  owner's 
liability,  it  is  submitted,  might  be  more  properly  placed  on  the 
ground  that  he  has  not  given  a  lease  but  merely  a  license,  and 
consequently  retains  the  full  possession  and  control  of  the 
premises  and,  because  the  licensee  is  in  no  position  to  look  to  the 
physical  condition  of  the  premises,  the  lessor,  .so  called,  owes 
the  duty  of  keeping  the  premises  safe  for  all  such  as  he  may 
expect  to  come  thereon  by  invitation  of  the  so  called  lessee.*'"'^ 
Occasionally  the  view  that  a  distinction  exists  between  a  build- 
ing devoted  to  public  purposes  and  one  devoted  to  private 
purposes,    seems    to    have    been    expres.sly    repudiated.'*'^'      If 

*<i*  See  Oxford  v.  Leathe,  165  Mhss.  tertainments,   and   lets   it   for  those 

254,  43  N.  E.  92.  and  ante,  §  7  b.  purposes,  knowing  that  it  is  so  im- 

4cr,  In  Willcox  V.  Hines,  100  Tenn.  perfectly  and  carelessly  built  that  it 

638    40  S.  W.  297,  41  L.  R.   A.   278,  is  liable  to  go  to  pieces  in  the  ordi- 

66  Am.  St.  Rep.  770,  it  is  said  there  is  nary  use  for  which  it  was  designed, 

no  ground  for  the  application   of  a  he   is  liable  to  the  persons  injured 

different  rule  in  the  case  of  a  lease  through  his   carelessness.     And   this 

of  premises  for  public  purpose.s  from  rule  of  responsibility  go*^s  far  enough 

that  applicable  in  the  case  of  a  lease  for  the  protection  of  lessees  and  of 

ftxr  private  purposes,  since  "the  obli-  the    public    generally.     It    is    but    a 

gation  not  to  expos"  the  individual  just    and    reasonable    application    of 

to  danger  is  the  same  as  that  not  to  the  maxim,  .st^  utcre  tuo  ut  alienum 

expose  the  public  to  danger."  non    laedas."     And    it    is    said    else- 

In  Edwards  v.  New  York  &  H.  R.  where  in  the  opinion  as  to  the  lia- 
Co.  98  N.  Y.  245,  50  Am.  Rep.  659,  biltty  of  the  landlord,  that  "there  18 
Earl,  J.,  says:  "If  one  builds  a  no  distinction  stated  in  any  author- 
house  for  public  amusements  or  en-  ity    between   cases    of   a    demise   of 
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such  a  distinction  is  to  be  generally  recognized,  it  is  desirable 
that  the  reasons  therefore  may  be  presented  judicially,  and  that 
the  line  between  public  and  private  use  may  be  indicated  with 
some  degree  of  clearness.  To  say  that  the  lessor  is  liable  for 
such  a  condition  upon  premises  leased  for  use  for  public  pur- 
poses, because  such  a  condition  upon  such  premises  constitutes 
a  nuisance,  seems  little  more  than  a  statement  that  he  is  liable, 
and,  furthermore,  it  seems  hardly  correct,  since  liability  for  the 
maintenance  of  a  nuisance  is  independent  of  negligence,"*^^-  ^^"^ 
and  the  cases  referred  to  above  ordinarily  assert  a  liability  as 
for  lack  of  due  care. 

§  97.    Conditions  arising  after  demise. 

a.  Ordinarily  no  obligation.  The  lessor  is  ordinarily  under  no 
obligation  towards  persons  on  the  premises  for  defective  or 
dangerous  conditions  which  may  have  arisen  after  the  demise, 
he  being  in  no  position  to  discover  such  conditions  or  to  remove 
them,  and  the  obligation  in  that  regard  being  upon  the  tenant 
in  control  of  the  premises.  Accordingly  he  has  been  held  not 
to  be  liable  for  injuries  to  one,  rightfully  on  the  premises,  which 
were  caused  by  a  lack  of  repair,  such  repair  not  having  become 
necessary  till  after  the  demise,^*'^  for  those  caused  by  defective 
repairs  or  improvements  made  by  the  tenant,'*^^  or  for  those 
caused  by  the  tenant's  negligence  in  leaving  open  hatchways, 

dwelling  houses  and  of  buildings  to  J.  Law,  358,  39  Atl.  767;    Clancy  v. 

be    used    for    public    purposes."     In  Byrne,  56  N.  Y.  129,  15  Am.  Rp'?.  391; 

this   case    the   "lease"    was   of   "Gil-  Canandaigua  v.  Foster.  15T>  i^r.  Y.  354, 

more's  Garden"  for  a  pedestrian  ex-  50  N.    E.    971,   41   L.   R.  A.   554,   66 

pedition,   and   was   legally   no   more  Am.  St.  Rep.  575;    Curran  v.   Flam- 

than    a    license.     The    decision   was,  mer,  49  App.  Div.  293,  62  N.  Y.  Supp. 

properly   no   doubt,    that    the    lessor  106I;    Leaux  v.  New  York,   87  App. 

was  not  liable  because  not  guilty  of  Div.  398.  84  N.  Y.  Supp.  514;  Towne 

negligence.  v.  Thompson,  68  N.   H.   3l7,  44  Atl. 

4G6,  467  See  post,  §  102.  492,  46  L.  R.  A.  748;  Perez  v.  Rabaud, 

468  McLean  V.  Fiske  Wharf  &  Ware-  76  Tex.  191,  13  S.  W.  177;   Ward  v. 

house  Co.,   158  Mass.   472,   33  N.  E.  Hinkleman,    37   Wash.    375,    79   Pac. 

499;    Dalton  v.  Gibson,  192  Mass.  1,  956;  Lane  v.  Cox  [1897]  1  Q.  B.  415. 

77  N.  E.  1035,  116  Am.  St.  Rep.  218;        469  Glass  v.  Colman,  14  Wash.  635, 

Cummings  v.    Ayer,   188    Mass.    292,  45  Pac.   310. 

74  N.  E.  336;  dyne  v.  Helmes,  61  N. 
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elevator  doors  and  tlie  like,'*"'^  in  not  lighting  passage  ways,*^' 
or  in  using  defective  machinery.'' '- 

1).  Negligent  acts.  To  the  rule  exemptin<j  the  landlord  from 
liability  for  a  defect  or  dan<?er  arising  after  the  demise,  there  is, 
apparently,  an  exception  when  the  defect  or  danger  is  the  creation 
of  the  lessor  himself,  in  the  course  of  repairs  or  alterations  made 
by  him  during  the  tenancy.  ITe  is  liable  therefor  as  for  any 
negligent  act  on  his  part  resulting  in  injury  to  another.''^^  And 
on  somewhat  the  same  principle  he  is  liable  for  injuries  caused 
by  defects  in  machinery  which  he  retains  under  his  exclusive 
control  for  his  own  purposes.^'^* 

*7o  Handysiflfi  v.  Powers,  145  Mass.  ■♦t.-!  See  Barman  v.  Spencer  (Ind.) 
123,  13  N.  E.  462;  Caldwell  v.  Slade,  49  N.  E.  9;  Shute  v.  Bills,  191  Mass. 
156  Mass.  84,  30  N.  E.  87;  Texas  433,  78  N.  E.  96,  7  L.  R.  A.  (N.  S.) 
Loan  Agency  v.  Fleming,  92  Tex.  965,  114  Am.  St.  Rep.  631;  Leslie  v. 
458,  49  S.  W.  1039,  44  L.  R.  A.  279;  Pounds,  4  Taunt.  649.  But  in  Malone 
De  GralTenried  v.  Wallace,  2  Ind.  T.  v.  Laskey  [1907]  2  K.  B.  141,  it  was 
657,  53  S.  W.  452;  Dood  v.  Roths-  decided  that  the  landlord  was  not 
child,  31  Misc.  721,  65  N.  Y.  Supp.  liable  for  injury  to  a  licensee  of  a 
214.  sublessor    caused    by    defective    re- 

•»7i  Mellen  v.  Morrill,  12G  Mass.  545,  pairs  made  by  workmen  employed 
30  Am.  Rep.  695;  Eyer  v.  Jordan,  by  him  and  supposed  by  him  to  be 
111  Mo.  424,  19  S.  W.  1095,  33  Am.  competent.  The  decision  seems  to 
St.  Rep.  543.  b?  based  chiefly  on   the  theory  that 

One  who  has  leased  a  building  as  a  ihere  was  no  invitation  on  the  part 
whole  is  not  liable  to  one  to  whom  of  the  landlord  to  such  licensee  to 
his  lessee  subleased  a  part  of  the  use  the  premises,  and  that  in  the 
building  for  defects  in  a  passageway  absence  of  such  invitation  he  owed 
used  by  the  sublessees  in  common,  no  duty  to  exercise  care  as  regards 
since  such  original  lessor  has  no  con-   such  licensee. 

trol  thereof.     Marley  v.  Wheelwright,       474  Poor  v.  Sears,  154  Mass.  539,  28 
172  Mass.  530,  52  N.  E.  1006.  N.    E.    1046,    26    Am.    St.    Rep.    272; 

472  Johnson  v.  Tacoma  Cedar  Lum-  Davis  v.  Pacific  Power  Co.,  107  Cal. 
ber  Co.,  3  Wash.  St.  722,  29  Pac.  451.    563,  40  Pac.  950.  48  Am.  St.  Rep.  156, 

In  Crusselle  v.  Pugh,  67  Ga.  430,  in  both  of  which  cases  the  machinery 
44  Am.  Rep.  724,  the  exemption  of  the  was  used  for  transmitting  power  to 
lessor  from  liability  was  held  to  an  adjoining  building  occupied  by 
extend  to  a  case  where  the  person  the  landlord.  In  the  latter  case  it 
Injured  supposed  that  he  was  still  was  decided  that  the  plaintiff  who, 
in  the  lessor's  employ,  not  knowing  having  gotten  something  in  his  fin- 
that  the  premises  had  been  leased  ger,  went  to  the  only  place  where 
and  that  he  was  in  reality  working  there  was  sufficient  light  for  the 
for  the  lessee.  This  was  a  case  of  purpose  of  extracting  it,  and  was 
Injuries  from  blasting.  there  injured,  was  not  a  "mere  vol- 
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e.  Contract  by  lessor  to  repair.  It  has  been  judicially  asserted 
that,  if  the  lessor  agrees  with  the  lessee  to  make  repairs,  and  a 
third  person  is  injured  by  defects  which  would  not  have  existed 
if  the  lessor  had  performed  such  agreement,  such  person  may 
recover  against  the  lessor.  Tliis  view  has  usually  been  asserted 
in  connection  with  injuries  to  persons  not  on  the  premises,'*''^^ 
and  has  been  in  terms  based  upon  the  theory  that  "circuity 
of  action"  is  thereby  avoided,  since  the  person  injured  could 
have  recovered  against  the  tenant,  and  the  tenant  could  in  turn 
have  recovered  on  the  lessor's  agreement  to  repair.* '^^  This 
theory  of  avoidance  of  circuity  of  action  has  apparently  been 
but  seldom  suggested  in  connection  with  an  action  by  a  person 
on  the  premises  by  invitation  from  the  tenant,'*"'^  and  its  sound- 
ness is  open  to  question.^'^'^  In  a  few  states  there  are  decisions 
that  the  lessor  thus  contracting  to  repair  is  liable  to  a  person 
upon  the  premises  by  invitation  from  the  tenant,  who  is  injured 
by  the  lack  of  repair,  without  any  statement  of  the  theory  ol 
liability.*'^ ^     And  there  are  occasional  statements  to  the  effect 

unteer"   while   there,   since   he   was  ground  for  imposing  liability  on  the 

engaged    in    the    removal   of    an   ob-  landlord.     The   others    give   no   rea- 

stacle    to    the    performance    of    his  son.     The    case    is    referred    to    in 

work.  rather  disparaging  terms  in  Russell 

475  See  post,  §  107.  v.  Shenton,  3  Q.  B.  449. 

4T6  Gridley  v.  City  of  Bloomington,  477  in  Perez  v.  Rabaud,  76  Tex.  191, 

68  111.  47;   Boyce  v.  Tallerman,  183  13    S.    W.    177,   7   L.    R.   A.    620,   art 

111.  115,  55  N.  E.  703;   City  of  Low-  action    for    injuries   to   the    tenant's 

ell  V.  Spaulding,  58  Mass.   (4  Cush.)  servant,  it  is  referred  to  as  one  ex- 

277,    50    Am.    Dec.    775;    Inhabitants  ception  to  the   general   I'ule  of  non- 

of  Milford  v.  Holbrook,  91  Mass.  (9  liability  on  the  part  of  the  landlord. 

Allen)    17,  85  Am.  Dec.  735;    Szath-  In    Miles    v.    Janvrin,    196    Mass. 

mary  v.   Adams,   166    Mass.   145,    44  431,    82    N.    E.    117,    124    Am.    St. 

N.  E.  124;  Frischberg  v.  Hurter,  173  Rep.    575,    it   is    decided    that   liabil- 

Mass.  22,  52  N.  E.  1086;    Fleischner  ity  on  the  part  of  the  landlord  for 

V.   Citizens'  Real  Estate  &  Inv.  Co.,  injuries    to   the   tenant's  wife  could 

25   Or.   119,   35   Pac.   174;    Nelson  v.  not  be  sustained  on  this  theory,  since 

Liverpool  Brewery  Co.,  2  C.  P.  Div.  she  could  not  have  sued  the  tenant, 

311.  her  husband. 

In  Payne  v.  Rogers,  2  H.  Bl.  350,  478  See  post,  §  107. 

on  which  all  the  later  decisions  are  479  Campbell  v.  Portland  Sugar  Co., 

directly  or  indirectly  based,  but  one  62  Me.   552,  16  Am.   Rep.  503;    Bar- 

of    the    four    judges    mentioned    the  ron  v.  Liedloff.  95  Minn.  474,  104  N. 

avoidance  of  circuity  of  action  as  a  W.    289;    Sontag   v.   O'Hare,   73    111. 
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that  he  is  so  liaMo  on  tlio  iiroiind  of  neglii^ence,  if  he  fails  to 
mako  repairs  within  a  reasonable  period  after  he  knows  of  the 
need  of  repair.-*'*'^  In  one  case  the  view  that  a  lessor  is  liable  if 
he  covenants  to  repair  has  been  extended  to  the  case  of  a  war- 
ranty by  him  as  to  the  safe  condition  of  the  premises,  a  meml>cr 
of  the  tenant's  family  having  been  injured  by  an  unsafe  con- 
dition.-**^ 

In  a  number  of  cases  a  rijjht  of  recovery  aj^ainst  the  landlord, 
in  favor  of  a  person  upon  the  premises  by  the  tenant's  invitation, 
injured  by  reason  of  defects  or  dangers  which  would  have  been 
obviated  had  the  lessor  performed  his  covenant  to  repair,  is  ex- 
plicitly denied,^^-  wdiile  in  others  it  is  in  effect  decided  that  he 
has  no  such  right  of  recovery  unless  the  landlord  had  notice  of 
the  need  of  repairs.**^ 

App.  432;  Stilhwell's  Adm'r  v.  South   v.  Ennis,  78  App.  Div.  552,  79  N.  Y. 

Louisville  Land  Co.,  22  Ky.  Law  Rep.    Supp.   896. 

785,  58  S.  W.  696,  52  L.  R.  A.  325.  4si  Moore  v.   Steljes,  69  Fed.   518. 

In  Olson  V.  SchuUz,  67  Minn.  494,  4S2  Clyne  v.  Helmes,  61  N.  J.  I^w, 
70  N.  W.  779,  36  L.  R.  A.  790,  64  358,  39  Atl.  767;  Miles  v.  Janvrin,  196 
Am.  St.  Rep.  437,  it  was  held  that  Mass.  431,  82  N.  E.  708,  124  Am.  St. 
under  a  covenant  "to  keep  the  ele-  Rep.  575;  Quay  v.  Lucas,  25  Mo.  App. 
vator  and  approaches  in  constant  4;  Burdick  v.  Cheadle,  26  Ohio  St. 
repair  and  perfect  condition,"  the  393,  20  Am.  Rep.  767;  Brady  v.  Klein, 
lessor  was  liable  for  injuries  to  the  133  Mich.  422,  95  N.  W.  557,  103  Am. 
employe  of  one  of  the  tenants  arising  St.  Rep.  455;  Dustin  v.  Curtis,  74  N. 
from  defects  in  the  elevator  irrespec-  H.  266,  67  Atl.  220;  Cavalier  v.  Pope 
tive  of  the  lessor's  actual  knowledge  [1906]  App.  Cas.  428,  afg.  [1905]  2  K. 
of  the  defects,  provided,  it  seems,  B.  757;  Willcox  v.  Hines,  100  Tenn. 
he  could  have  discovered  them  in  the  524,  45  S.  W.  781,  66  Am.  St.  Rep.  761; 
exercise  of  reasonable  diligence;  and  Sterger  v.  Van  Sicklen,  132  N.  Y. 
that  it  was  not  sufTu-ient  to  keep  it  499,  30  N.  E.  987,  16  L.  R.  A.  640,  28 
in  such  repair  as  it  was  in  at  the  Am.  St.  Rep.  594;  Flynn  v.  Hatton,  43 
date  of  the  demise.  The  court  How.  Pr.  (N.  Y.)  333;  Frank  v.  Man- 
emphasizes  the  covenant  as  a  basis  del,  76  App.  Div.  413,  78  N.  Y.  Supp. 
of  liability,  but  it  might  as  well  have  855;  Dood  v.  Rothschild,  31  Mi?c.  721, 
been  based  on  the  fact  that  the  ele-  65  N.  Y.  Supp.  214;  Miller  v.  Rin- 
vator  was  under  the  lessor's  control,  aldo,  21  Misc.  470,  47  N.  Y.  Supp. 
It  not  being  included  in  the  demise,  636;  Stelz  v.  Van  Dusen,  93  App.  Div. 
but  being  used  in  common  by  all  the  358,  87  N.  Y.  Supp.  716;  Sherlock  v. 
tenants  of  the  building.  See  post,  Rushmore,  99  App.  Div.  598,  91  N. 
§  99.  Y.   Supp.   152. 

4-0  Thompson  v.  Clemens,  96  Md.  *«^  Thtimpson  v.  Clemens,  96  Md. 
196,  53  AtL  919,  60  L.  R.  A.  580;  May    196,    53    Atl.    913,    00   L.    R.   A.    580; 
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A  lessee  who  has  made  a  sublease  cannnot,  it  has  been  decided, 
be  subjected  to  liability  to  a  third  person  by  reason  of  his 
covenant  with  his  lessor  to  keep  the  premises  in  repair.  The 
theory  of  avoidance  of  circuity  of  action  is  inapplicable  for  the 
purpose  of  imposing  such  liability,  since  such  lessee  is  not  by 
his  covenant  bound  to  indemnify  the  sublessee,  who  is  primarily 
liable  to  the  person  injured.'*^'' 

In  one  jurisdiction  there  are  statements  to  the  effect  that  the 
fact  that  the  lessor  has  covenanted  to  repair,  or  that  he  has 
reserved  a  right  to  enter  to  repair,  does  not  impose  upon  him 
a  liability  for  injuries  to  a  person  on  the  premises  by  reason  of 
the  lack  of  repair,  unless  this  constitutes  a  "  nuisance.  "^^^  It 
is  somewhat  difficult  to  understand  what  is  meant  by  the  ex- 
pression "nuisance"  in  this  connection.  A  defect  or  danger  on 
private  premises  cannot  well  constitute  a  nuisance  as  regards 
one  coming  thereon  by  license,^^^  since  it  does  not  affect  him 
in  the  enjoyment  of  property  or  in  the   exercise  of  a  common 

Hutchinson  v.  Cummings,  156  Mass.  in  Tiittle  v.  Gilbert  Mfg.  Co.,  145 
329,  31  N.  E.  127;  McLean  v.  Fiske  Mass.  169,  13  N.  E.  465,  which,  how- 
Wharf  &  Warehonse  Co.,  158  Mass.  ever,  makes  no  reference  to  the  ques- 
472,  33  N.  E.  499;  Marley  v.  Wheel-  tion  of  notice  of  the  need  of  repairs, 
Wright,  172  Mass.  530,  52  N.  B.  1066;  bnt  is  explicitly  to  the  effect  that  a 
Ahem  v.  Steele,  115  N.  Y.  203,  22  mere  failure  by  the  lessor  to  perform 
N.  E.  193,  12  Am.  St.  Rep.  778;  Ploen  his  contract  to  repair  imposes  on 
V.  Staff,  9  Mo.  App.  309.  In  Sinton  him  no  liability  for  personal  injuries 
V.  Butler,  ^O'  Ohio  St.  158,  it  was  re-  received  by  the  lessee. 
garded  as  a  question  of  the  construe-  ■Js*  Ahern  v.  Steele,  115  N.  Y.  203, 
tion  of  the  lease  whether  the  lessor  22  N.  E.  193,  5  L.  R.  A.  449,  12  Am. 
Is  liable,  by  reason  of  his  agreement  St.  Rep.  778;  Clancy  v.  Byrne,  56  N. 
to  repair,  in  the  absence  of  notice  to  Y.  129,  15  Am.  Rep.  391. 
him  of  the  need  of  repairs.  4S5  Sterner  v.  Van  Sieklen,  132  N. 
The  implication  in  these  cases  Y.  499,  30  N.  B.  987,  16  L.  R.  A.  640, 
other  than  the  one  first  cited,  that  28  Am.  St.  Rep.  594;  Ahern  v.  Steele, 
the  lessor  is  liable  in  case  he  has  115  N.  Y.  203,  22  N.  E.  193,  5  L.  R 
notice  of  the  need  of  repairs,  would  A.  449,  12  Am.  Rep.  778;  Quay  v. 
seem  hardly  reconcilable  with  other  Lucas,  25  Mo.  App.  7.  And  see 
decisions  in  the  same  jurisdictions  Brady  v.  Klein,  133  Mich.  422,  95  N. 
cited  in  the  next  preceding  note.  W.  557,  62  L.  R.  A.  909,  103  Am.  St. 
The  first  of  the  Massachusetts  cases  Rep.  455. 

above     cited,     Hutchinson    v.     Cum-       4R6  See  Burdick  v.  Cheadle,  26  Ohio 

mings,  156  Mass.  329,  31  N.  E.  127,  St.    393,    20   Am.    Rep.    767,   an  able 

ptirports  to  be  based  on  the  decision  opinion  by  Mcllvaine,  J. 
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right.*^"  Tliis  exception  in  favor  of  the  lial)ility  of  a  lessor  would 
seem  to  ])e  inapplicable  unless  perhaps  the  premises  are  of  a 
public  character. 

The  person  injured  cannot,  it  seems  clear,  recover  by  reason  of 
the  lessor's  breach  of  his  contract  to  repair,  if  the  injuries  can  be 
attributed  to  contributory  negligence  on  the  part  of  the  former.^sa 

B.  To  TKr^soNS  in  Places  or  Using  Appliances  Undeu  the  Lanih 

lord's  Control. 

§  98.    Persons  in  places  under  landlord's  control. 

We  have  before  considered  the  liability  of  a  landlord  to  his 
tenant  for  injuries  to  the  latter  caused  by  defects  and  dangerous 
conditions,  not  in  the  premises  leased  to  the  tenant,  but  in  places 
adjacent  thereto  which  are  retained  and  controlled  by  the  land- 
lord, though  used  in  common  by  such  tenant  and  other  tenanU, 
of  the  same  landlord  in  connection  with  their  respective  tene- 
ments, a  doctrine  applied  with  the  greatest  frequency  in  the  ease 
of  common  passages  and  stairways  used  in  connection  -with  the 
various  apartments  in  a  building  leased  to  diiTerent  persons,''^'' 
but  which  is  also  applicable  in  case  of  defects  in  a  common  ap- 
proach to  separate  buildings,  as  Avell  as  in  the  case  of  yard«, 
spaces  and  platforms  intended  for  use  by  the  various  tenants 
of  the  person  in  control.^^*^  The  landlord  is  liable  to  the 
various  tenants  for  defects  in  such  approaches,  or  other  places 
adjacent  to  the  leased  premises  and  used  by  the  various  tenants, 
on  the  ground  that  either  by  making  the  lease,  or  by  acfpilring 
such  places,  subject  to  the  rights  of  the  tenants  to  make  use  there- 
of, he  impliedly  invites  each  tenant  to  enter  on  such  places,  so 
far  as  this  may  be  necessary  in  the  reasonable  use  of  the  de- 
mised premises,  and,  like  any  other  landow.ner  expressly  or 
impliedly  inviting  a  person  to  enter  on  his  land  or  on  a  certain 
part  thereof,  he  is  bound  to  exercise  reasonable  diligence,  to  make 
the  premises  safe  for  the  person  so  entering  thereon.  On  the 
same  principle  the  landlord  is  liable  for  defects  in  such  common 

4«7  See  po<5t,  §  102.  at  note  555.  MrOinn  v.  Frpnch,  107  Wis.  54,  82  N. 

4s«  See   Thompson    v.    CIpttiptis,   96  W.  724. 
Md.  196,  53  Atl.  919.  60  L.  R.  A.  580;        4«o  See  ante,  §  89  a. 

400  See  ante,  §  89  b. 
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approaches,  or  other  places  controlled  by  the  landlord,  to  such 
persons,  generally  speaking,  other  than  the  tenant,  as  are  right- 
fully in  such  places  as  having  family,  business  or  social  relations 
with  the  tenant,  the  lease  being  in  effect  an  implied  invitation 
to  them  to  enter  on  such  places,  as  it  is  to  the  tenant  himself.*®^ 
It  is  impossible  to  state  with  exactness  the  classes  of  persons  to 
whom  the  landlord  is  thus  under  an  obligation  to  keep  safe  the 
passageways  or  other  places  used  in  common  by  the  tenants,  as 
having  impliedly  invited  them  to  use  such  places.  It  seems  that 
they  should  be  such  persons  as  the  landlord  would  have  reason, 
in  view  of  the  nature  of  the  premises  leased  to  the  individual 
tenants,  the  circumstances  of  the  leasing,  and  the  nature  of  the 
place  in  question,  to  expect  to  be  in  such  place.  This  is  perhaps 
the  general  tendency  of  the  decisions,  though  as  a  matter  of  fact 
the  question  has  rarely  arisen  whether  a  particular  person  bore 
such  a  relation  to  the  tenant  that  he  was  within  the  scope  of  the 
landlord's  implied  invitation  to  use  the  common  passageways  or 
other  common  places.  There  is  no  doubt  that  a  member  of  the 
family  of  one  of  the  tenants,  residing  on  the  leased  premises,  is 
entitled  to  recover  against  the  landlord  in  case  of  injuries  from 
defects  in  a  common  passageway  or  other  means  of  approach,^^^ 

401  See  Leydecker  V.  Bnntnall,  158  126  Mass.  374;  Widing  v.  Pennsyl- 
Mass.  292,  33  N.  E.  399;  Marvv-edel  vania  Mut.  Life  Ins.  Co.,  20  S.  D.  279, 
V.  Cook,  154  Mass.  235,  28  N.  E.  140;  104  N.  W.  239;  Shoninger  Co.  t. 
Harrin^n  v.  Jelly,  175  Mass.  292,  56  Mann,  219  III.  242,  76  N.  E.  354,  3  L. 
N.  E.  283;  Hamilton  v.  Taylor,  195  R.  A.  (N.  S.)  1097;  Looney  v.  Mc- 
Mass.  68,  80  N.  E.  592;  Miles  v.  Lean,  129  Mass.  33,  37  Am.  Rep.  295; 
Janvrin,  196  Mass.  431,  82  N.  E.  Coupe  v.  Piatt,  172  Mass.  458,  52  N. 
708,  124  Am.  St.  Rep.  575;  Mc-  E.  526,  70  Am.  St.  Rep.  293;  Cana- 
Ginley  v.  Alliance  Trust  Co.,  168  van  v.  Stuyvesant,  7  Misc.  113,  27 
Mo.  257,  66  S.  W.  153,  56  L.  R.  A.  N.  Y.  Supp.  413;  Schmidt  v.  Cook, 
334;  Gillvon  V.  Reilly,  50  N.  J.  Law,  12  Misc.  449,  33  N.  Y.  Supp.  624. 
26,  11  Atl.  481;  Brady  v.  Valentine,  492  McGinley  v.  Alliance  Trust  Co., 
3  Misc.  20,  21  N.  Y.  Supp.  76G;  168  Mo.  257,  66  S.  W.  153,  56  L.  R.  A. 
Brugher  v.  Buchtenkirch,  29  App.  334;  Wessel  v.  Gerken,  36  Misc.  221, 
Div.  342,  51  N.  Y.  Supp.  464;  Burner  73  N.  Y.  Supp.  192;  Looney  v.  Mc- 
T.  Higman  &  Skinner  Co.,  127  Iowa.  Lean,  129  Mass.  33,  37  Am.  Rep.  295; 
580,  103  N.  W.  802;  Burke  v.  Hulett,  DoIIard  v.  Roberts,  130  N.  Y.  269,  29 
216  111.  545,  75  N.  B.  240;  Gleason  v.  N.  E.  104,  14  L.  R.  A.  238;  Canavan 
Boehm,  58  N.  J.  Law,  475,  34  Atl.  886,  v.  Stuyvesant,  7  Misc.  113,  27  N.  Y. 
32  L.  R.  A.  645;  Readman  v.  Conway,  Supp.  413;  Schmidt  v.  Cook,  12  Misc. 
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and  likewise  on  account  of  def(K:ts  in  platforms  or  yards  intended 
for  general  use  by  the  tenants  of  the  building  and  their  fam- 
ilies,-*"''  thougli  this  might  not,  it  seems,  be  the  case,  if  the  prem- 
ises were  such  that  the  landlord  could  not  have  anticipated  their 
use  for  residence  purposes.  So  the  landlord  is  liable  for  injuries 
to  an  employee  of  one  of  his  tenants  caused  by  defects  in  f. 
common  passageway j"***^  or  in  another  place  used  in  common  by 
the  tenants,  and  which  the  tena-nt's  employees  might  naturally  be 
expected  to  use.*^'^  In  the  case  of  a  lease  of  premises  which 
might  be  expected  to  be  used  for  business  purposes,  a  customer  or 
other  person,  approaching  such  premises  by  a  common  passage- 
way for  purposes  connected  with  the  business  conducted  on  the 
premises,  would  be  entitled  to  assert  a  liability  against  the  land- 
lord if  the  passageway  were  unsafe,^^"  and  the  same  right  would 

449,  33  N.  Y.  Supp.  624;  Schwandt  v.  sher,    195   Mass.    281,  81   N.   E.   t91; 

Metzger  Linseed  Oil  Co.,  93  111.  App.  Hess    v.    Hinkson's    Adm'r,    29    Ky. 

365.  Law  Rep.  762,  96  S.  W.  436. 

Boarders    and    Indeers    can   assert  *o*  Harrinson    v.    .Telly.    175    Mass. 

such    liability.     Coupe   v.    Piatt,   172  292,  56  N.  E.  283;   Shoninger  Co.  v. 

Mass.  458.  52  N.   E.  526,   70  Am.  St.  Mann,   219   111.   242,   76   N.   E.   354,   3 

Rep.  293.  L.  R.  A.   (N.  S.)    1097. 

In  McGinley  v.  Alliance  Trust  Co.,  os  One  requested  by  a  tenant  to 
168  Mo.  257,  66  S.  W.  153,  it  was  held  go  on  a  platform  on  the  roof  which 
to  be  a  question  for  the  jury  whether  was  used  in  common  by  the  tenants, 
the  children  of  a  tenant,  who  were  to  do  some  work  there  for  the  ten- 
sitting  on  a  common  stairway  eating  ant  (shaking  rugs),  was,  though 
their  lunch,  were  making  such  a  use  working  gratuitously,  in  effect  a 
of  the  stairway  as  the  landlord  had  servant  or  agent  of  the  tenant,  and 
a  right  to  anticipate,  so  as  to  render  waa  entitled  to  recover  for  injuries 
him  liable.  from  defects  in  the  common  plat- 
ans Schmidt  t.  Cook,  12  Misc.  449,  form.  Wilcox  t.  Zane,  167  Mass.  302, 
33  N.   Y.  Supp.  624     (injury  to  ten-  45  N.  E.  923. 

ant's  child  playing  in  yard  of  tene-  ■'fto  Miller  v.  Hancock   [18931   2   Q. 

ment  house);    Canavan   v.    Stuyves-  B.    177;    Readman    v.    Conway.    126 

ant,  7  Misc.  113,  27  N.  Y.  Supp.  413  Mass.  374  (senible).     So  a  letter  car- 

(ditto).     See     Moynihan     v.     Allyn,  rier,    falling   into   an   open    elevator 

162  Mass.  270,  38  N.  E.  497.  shaft  while  entering  the  hallway  to 

So  the  landlord  Is  liable  to  a  mem-  leave  mail  for  one  of  the  tenants,  can 

ber  of  a  tenant's  family  for  injuries  recover    against   the    landlord.     Gor- 

caused    by   a   defective   water   closet  don  v.  Cummlngs.  152  Mass.  513,  2b 

controlled  by  the  hindlord  and  open  N.  E.  978,  9  L.  R.  A.  640,  23  Am.  St. 

to  the  use  of  the  \-arious  tenants  and  Rep.  846. 
their   families.     Domenicis    v.    Flei- 
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exist  in  favor  of  tradesmen  delivering  goods  on  premises  used 
for  residence  purposes.^^'''  Likewise  a  sublessee  or  his  employee,  or 
a  member  of  his  family,  would  be  so  entitled,-*^^  but  not,  it  seems, 
if  the  sublease  was  forbidden  by  the  terijis  of  the  lease,  since 
the  landlord  could  not,  in  that  case,  have  anticipated  the  pres- 
ence of  such  persons.  A  social  guest  of  the  tenant  has  likewise 
been  regarded  as  entitled  to  assert  this  liability  on  the  part 
of  the  landlord,"*^^  and  a  peace  officer,  summoned  to  make  an 
arrest,  has  been  decided  to  be  entitled  to  an  extraordinary  degree 
of  diligence  on  the  part  of  the  landlord  in  this  respect.'^"*^ 

To  persons  who  are  without  any  invitation,  express  or  implied, 
from  any  of  the  tenants,  to  visit  the  building,  and  are  without 
any  invitation  from  the  landlord  to  use  the  common  approach 
or  other  place  under  his  control,  the  landlord  would  seem  to 
owe  no  duty  as  to  the  condition  thereof.  So  it  has  been  in  one 
state  decided  that  the  landlord  was  not  liable  for  injuries  re- 
ceived by  one  while  leaving  a  "wake"  held  on  the  occasion  of 
the  death  of  a  person  who  was  not  an  acquaintance  of  the  persoa 
injured,  and  to  which  wake  such  person  went  without  an  invita- 
tion,5oi  and  it  was,  likewise,  in  the  same  jurisdiction,  decided 
that  one  thus  injured  on  a  common  approach  could  not  recover 

497  Wright  V.  Perry,  188  Mass.  268,  spect,  therefore,  to  all  persons  visit- 

74  N.  E.  328.     And  see  Burke  v.  Hul-  Ing  a  tenant  upon  any  lawful  occa- 

ett,  216  111.  545,  75  N.  E.  240;  Ham-  sion,    the    duty    of    the    landlord    is 

llton  V.  Taylor,  195  Mass.  68,  80  N.  E.  similar  to  that  which  he  owes  to  the 

E92_                    '  tenant."     Per  Magie,  J.,  in  Gleason  v. 

"When  houses  are  rented  for  dwel-  Boebm,   58   N.   J.  Law,   475,  34   Atl. 

lings  which  can  only  be  reached  by  886,  32  L.  R.  A.  645. 

the  use   of  a   common   passage,   the  *98  See  Jaffe  v.  Harteau,  56  N.  Y. 

necessity  of  such  use  for  the  bene-  398,    15    Am.    Rep.    438;    O'Sullivan 

ficial    enjoyment    of    the    thing    de-  v.    Norwood,    8    N.   Y.    St.   Rep.    388 

mised  establishes  a  right  to  such  use,  (injury  to  sublessee's  guest), 

and  imposes  an  obligation  upon  the  499  Gleason  v.  Boehm,  58  N.  J.  Law, 

landlord  to  take  reasonable  care  to  475,    34   Atl.    886,    32   L.   R.   A.    645; 

have  and  maintain  the  passage  safe  Hilsenbeck  v.  Guhring,  131  N.  Y.  674, 

for  such  use.     But  the  use 'of  such  30  N.  E.  580;  Brady  v.  Valentine,  3 

rooms  for  dwellings  equally  necessi-  Misc.  20',  21  N.  Y.  Supp.  766;  Henkel 

tates    the    use    of    the    passage    by  v.  Murr,  31  Hun  (N.  Y.)  28. 

tradesmen    in    delivering    goods,    by  500  See  post,  note  507. 

persons  having  other  business  with  boi  Hart  v.  Cole,  156  Mass.  475,  31 

the  occupant,  or  by  those  who  visit  N.  E.  644,  16  L.  R.  A.  557. 
him    for    social    reasons.    With    re- 
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if  he  was  going  to  see  one  of  the  tenants,  his  brother,  merely 
on  his  own  business,  to  try  to  borrow  money  from  him,  without 
any  invitation,  express  or  implied,  to  call  for  such  a  purpose, 
he  being  in  such  case  a  "mere  licensee. "°'^-  These  decisions  are 
based  on  the  view  that  the  landlord  is  liable  for  defects  in  a 
common  approach  only  to  persons  coming'  thereon  by  reason  ot 
an  invitation,  express  or  implied,  given  by  one  of  the  tenant, 
to  visit  the  part  of  the  building  in  the  tenant's  possession,  and 
not  to  persons  visiting  the  tenant  as  "mere  licensees."  This 
seems  the  equivalent  of  a  statement  that  the  landlord  owes  a 
duty  towards  third  persons  visiting  the  tenant,  as  regards  th. 
condition  of  such  approach,  only  when  the  tenant  himself  owes 
a  duty  as  regards  the  condition  of  the  leased  premises  them- 
selves.^''^  This  is  perhaps  as  satisfactory  a  criterion  for  de- 
termining the  persons  to  whom  the  landlord  owes  a  duty  of  care 
as  any  which  could  be  suggested.  It  would,  in  England,  and 
any  other  jurisdiction  in  which  a  social  guest  is  regarded  as 
a  mere  licensee,^*^^  leave  such  guest  without  any  redress  against 

B02  Ganley  v.  Hall,  168  Mass.  513,  social.  In  this  case  It  Is  said,  per 
47  N.  E.  416.  Knowlton,  J.,  that  "the  duty  of  the 

603  In  Plummer  v.  Dill,  156  Mass.  defendant  to  keep  the  platform  safe 
426,  31  N.  E.  128,  32  Am.  St.  Rep.  for  the  tenant,  and  for  those  claim- 
463,  it  ffas  held  that  there  could  be  ing  under  him,  grew  out  of  the  con- 
no  recovery  by  one  who  went  into  a  tract  of  hiring.  It  was  a  part  of  the 
building  "to  inquire  about  a  matter  contract  that  the  platform  shonld  be 
which  con'^erned  herself  alone"  and  kept  reasonably  safe  for  the  tenant 
"not  to  transact  with  any  occupant  of  for  use  in  connection  with  his  tene- 
the  building  any  kind  of  business  in  ment.  The  contract  impliedly  includ- 
which  he  was  engaged,  or  in  the  ed,  not  only  the  tenant  him.self,  but 
transaction  of  which  the  building  the  members  of  his  family,  and  his 
was  used  or  designed  to  be  used,"  servants  and  agents  who  might 
she  being  a  "mere  licensee."  rightfully  occupy  and  use  the  tene- 

504  See  Burdick,  Torts,  457.  ment  with  him.     It  included  board- 

In  Coupe  V.  Piatt.  172  M-xss.  458.  ers  and  lodgers,  if,  in  a  proper  use 
52  N.  E.  526,  70  Am.  St.  Rep.  293,  of  the  tenement,  such  persons  might 
the  lanfilord  was  held  to  bo  liable  be  received  there  by  the  tenant.  It 
for  injuries  to  one  passing  over  a  included  all  persons  who,  in  connec- 
platform  used  in  common  by  the  tion  with  the  use  of  the  tenement  by 
tenants  when  "on  a  visit  to  one  of  the  tenant,  might  properly  pass  over 
the  t^nnnts.  made  on  his  express  In-  the  platform  under  the  express  au- 
vltation  to  come  on  a  particular  day  thority  of  the  tenant  and  in  his 
for  a  particular  purpose."  It  does  rieht.  To  all  such  persons,  by 
not  appear  whether  the  purpose  was   virtue  of  her  contract  with  the  ten- 
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the  landlord  for  a  defective  condition  not  constituting  a  trap 
or  pitfall.  Even  to  members  of  the  tenant's  family  the  landlord 
is  not  liable  for  defects  in  a  part  of  the  building  on  which  he 
had  no  reason  to  expect  the  tenant  or  members  of  his  family 
to  enter,  never  having  given  an  express  or  implied  invitation  to 
them  to  use  such  places.  They  are  at  most,  with  reference  there- 
to, mere  licensees.^'^^* 

The  extent  of  the  landlord's  liability  to  persons  such  as  those 
above  named,  rightfully  in  the  common  passages  or  other  places 
used  in  common  by  the  tenants,  is  the  same  as  that  under  which 
he  stands  as  regards  the  tenants  themselves,  and  this  has  been 
previously  considered  at  length.^o^  He  is  bound  merely  to  exer- 
cise reasonable  diligence  to  discover  and  remedy  defects,^^^  and 
he  is  not  bound  to  change  the  mode  of  construction  of  such 
places  from  that  which  existed  at  the  time  of  the  demise,^°'^  nor 


ant,  the  landlord  owed  the  same 
duty  that  she  owed  to  the  tenant 
personally,  to  keep  the  platform 
reasonably  safe."  This  language,  in 
suggesting  that  the  landlord's  lia- 
bility in  such  a  case  is  contractual, 
is,  It  is  submitted,  incorrect,  and  as 
a  matter  of  fact  this  very  case  was 
an  action  of  tort  and  not  of  con- 
tract. The  law  does  not  imply  a 
contract  by  the  lessor  as  to  the  con- 
dition of  the  passageways  and  ap- 
proaches, that  is,  there  is  no  liabil- 
ity in  quasi  contract;  nor,  it  would 
seem,  is  the  making  of  the  lease 
ground  for  an  implication  in  fact  of 
a  contract  such  as  is  mentioned  in 
the  opinion.  Moreover,  even  had 
there  been  an  express  and  explicit 
contract  of  the  character  mentioned, 
it  seems  questionable,  in  view  of  the 
Massachusetts  cases  adverse  to  the 
right  of  the  beneficiary  of  a  contract, 
not  a  party  thereto,  to  sue  thereon, 
whether  any  pers-on  other  than  the 
tenant  could  avail  himself  thereof. 

504a  Flaherty  v.  Nieman,  125  Iowa, 
45fi,  101  N.  W.  280;  Dalin  v.  Worces- 
ter Consol.  St.  R.  Co.,  188  Mass.  344, 


74  N.  E.  597.  In  Widing  v.  Penn- 
sylvania Mut.  Life  Ins.  Co.,  20  S. 
D.  279,  104  N.  W.  239,  it  was  held 
that  if  the  children  of  the  various 
tenants  of  the  building  were  in  the 
habit  of  playing  on  the  porches  an- 
nexed to  the  various  apartments, 
without  reference  to  whether  any 
particular  porch  was  adjacent  to  the 
apartment  of  the  child's  parents,  a 
child  of  a  tenant  was  not  a  mere 
licensee  while  on  a  porch  adjacent  to 
the  apartment  of  another  tenant, 
cos  See  ante,  §  89. 

506  Gillvon  V.  Reilly,  50  N.  J.  Law, 
26,  11  Atl.  481;  Jucht  v.  Behrens,  26 
N.  Y.  St.  Rep.  690,  7  N.  Y.  Supp.  195; 
Evers  v.  Weil,  43  N.  Y.  St.  Rep.  336, 
17  N.  Y.  Supp.  29;  Idel  v.  Mitchell, 
158  N.  Y.  134.  52  N.  B.  740;  Lynch  v. 
Swan,  167  Mass.  510.  46  N.  E.  51. 
And  according  to  O'Malley  v.  Twen- 
ty-Five Associates,  178  Mass.  555,  60 
N.  E.  387,  he  is  under  no  obligation 
to  discover  defects  existing  at  the 
time  of  the  demise.  See  ante,  note 
369. 

507  Roche  v.  Sawyer,  176  Mass.  71, 
57  N.  E.  216.     In  Learoyd  v.  Godfrey, 
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is  he  hounil,  as  a  poneral  rule,  to  light  passageways  in  order 
to  make  them  safe."^*^^^ 

It  is  a  defense  to  an  action  for  injuries  to  a  third  person, 
as  well  as  to  one  for  injuries  to  the  tenant,  that  there  was 
contributory  negligence  on  the  part  of  the  person  injured,'**"'  as 
it  is  apparently,  that  the  person  injured,  though  he  had  a  right 
to  go  for  some  purposes  upon  the  place  where  the  accident  hap- 
pened, had  no  right  to  be  there  for  the  particular  purpose  for 
which  he  was  there'll**' ''"i 

As  regards  the  condition  of  an  approach  or  platform  used  by 
a  single  tenant  in  connection  with  the  premises  leased  to  him, 
the  landlord  owes  to  a  third  person  who  is  there  by  the  tenant's 

138  Mass.  315,  the  landlord  was  held  elevator  shaft.  Such  a  "trap"  In  a 
liable  for  injuries  to  an  officer,  sum-  passageway  might  well  be  regarded 
moned  to  make  an  arrest,  caused  by  as  demanding  a  light  to  insure  a 
his  falling  into  a  well  in  the  moderate  degree  of  safety  to  per- 
common  passageway;  and  this  is  sons  using  the  hallway,  and  in  this 
explained  in  the  case  of  Jordan  case  there  was  no  light.  (See  ante, 
V.  Sullivan,  181  Mass.  348,  63  N.  at  note  373).  The  court  bases  the 
B  909-  as  follows:  "The  plain-  landlord's  liability  upon  his  obliga- 
tift  in  Learoyd  v.  Godfrey,  138  Mass.  tion  to  keep  the  elevator  under  his 
315  did  not  enter  on  the  common  control  in  a  safe  condition.  But  It 
passageway  on  the  invitation  of  the  was  the  passageway  rather  than  the 
tenant  alone  but  he  came  there  as  a  elevator  which  was  unsafe,  and  the 
public  officer  in  the  discharge  of  his  decision  seems  not  in  accord  with 
duty  As  the  passageway  was  one  the  view  that  the  landlord  is  under 
within  the  control  of  the  defendant  no  obligation  to  change  the  construc- 
and  was  the  way  provided  by  him    tion. 

for  access  to  the  tenement  let  by  ''"^  Gleason  v.  Boehm.  58  N.  J.  Law, 
him  to  which  the  plaintiff's  duty  475,  34  Atl.  886.  32  L.  R.  A.  645:  Hil- 
called  him.  the  defendant  was  under  senbeck  v.  Guhrlng.  131  N.  Y.  674,  30 
the  dutv  of  using  due  care  to  make  N.  E.  580.  See  ante.  §  89  e. 
the  way  safe  as  against  the  plain-  bm  Vorrath  v.  Burke,  63  N.  J.  Law, 
tiff  even  if  it  were  necessary  to  188.  42  Atl.  838:  Gleason  v.  Boehm, 
change  the  construction,  although  he  58  N.  J.  Law.  475.  34  Atl.  886.  32 
was  not  under  such  an  oMication  L.  R.  A.  645:  Robinson  v.  Crimmins, 
as  against  a  tenant  and  thos" '"oming  120  Ann.  Div.  250,  104  N.  Y.  Supp. 
under  the  tenant's  riehts."  The  cor-  1076:  McCarthy  v.  Foster.  156  Mass. 
rectness  of  the  decision  is  perhaps  511.  31  N.  E.  385:  Chi^-aeo.  P.  &  St 
open  to  question.  L   R.  Co.  v.  Doyle.  119  Til.  .Anp.  303. 

In  Burner  v.  Hi'^man    &   Skinner    See  TTamiUon  v.  Taylor,  195  Mass.  68, 
Co..  127  Towa.  580.  103  N.  W.  802.  the    80  N.  E.  592. 
landlord  was  held  liable  for  an   in-       "lo.  sii  See  ante,  5  89  i. 
Jury  caused  by  failure  to  guard  an 
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invitation  as  great  a  degree  of  diligence  at  least  as  he  owes  the 
tenant.  Conceding  that  the  landlord  is  not  liable  for  injuries 
to  the  tenant  himself  caused  by  defects  in  a  passageway  leading 
to  the  latter 's  apartment  alone,^!^  ^  different  view  might  per- 
haps be  taken  as  regards  injuries  to  one  visiting  the  tenant  so 
caused,  since  the  landlord  has  in  effect  invited  him  to  use  the 
passageway,  and  there  is  no  duty  on  him  to  make  repairs.  The 
landlord  is  liable,  it  seems,  if  by  active  intervention  he  makes 
an  approach  to  the  premises  unsafe,  though  he  is  not  bound  to 
keep  it  in  repair.^^^ 

§  99.     Persons  using  appliances  under  landlord's  control. 

On  the  same  principle  on  which  the  landlord  is  held  liable  for 
injuries  to  persons  by  defects  in  places  still  under  the  landlord's 
control,  though  used  by  his  various  tenants,  the  landlord  is  liable 
for  injuries  to  persons  who  are,  in  right  of  the  tenant,  using 
appliances  under  his  control,  caused  by  defects  in  such  ap- 
pliances. So  the  landlord  has  been  held  liable  for  injuries  to  one 
using,  in  right  of  the  tenant,  an  elevator  intended  for  use  by  thi 
various  tenants  of  the  building  and  by  other  persons  having  rea- 
son to  visit  the  tenant,  the  person  injured  not  being  a  trespasser 
or  "mere  licensee. "^^^  And  the  landlord  has  been  held  liable  for 
injuries,  caused  by  defects  in  a  hoisting  machine  intended  for 
the  use  of  the  tenants,  to  an  employee  of  a  tenant  or  a  person 
properly  using  the  machine  for  the  delivery  of  goods  to  a  ten- 
ant.^^^  But,  as  in  the  case  of  dangerous  places,  the  landlord 
is  liable  for  injuries  from  dangerous  appliances  only  if  he  failed  to 
exercise  reasonable  diligence  to  discover  and  remedy  the  defects,^ ^^ 

512  See  ante,  §  89  j.  v.  Ford,  189   111.  430,   59  N.  E.  953, 

513  See  Bnmker  v.  Cnmmins,  133  52  L.  R.  A.  930,  82  Am.  St.  Rep.  464; 
Ind.  443,  32  N.  E.  732;  Camp  v.  Rhodins  v.  Johnson,  24  Ind.  App. 
Wood,  76  N.  Y.  92,  32  Am.  Rep.  282;  401,  56  N.  E.  942;  Rosenberg  v. 
Mellen  v.  Morrill,  126  Mass.  545,  30  Schoolherr,  116  App.  Div.  289,  101 
Am.  Rep.  695.  N.  Y.  Sunp.  505;  Marker  v.  Mitchell. 

514  Stewart  v.  Harvard  College,  94  54  Fed.  637;  Olson  v.  Schultz,  67 
Mass.  (12  Allen)  58;  Griffen  v.  Man-  Minn.  494,  70  N.  W.  779,  36  L.  R.  A. 
ice,  166  N.  Y.  188,   59  N.  E.  925,   52  790,  64  Am.  St.  Rep.  437. 

L,.  R.  A.  922,  82  Am.  St.  Rep.  630;  5i5  onVTalley  v.  Twenty-Five  Asso- 
Bogendoerfer  v.  Jacobs,  97  App.  Div.  ciates.  178  Mass.  555.  60  N.  E.  387. 
355,   89  N.  Y.  Supp.  1051;    Springer        5i6  Olson  v.  Schultz,  67  Minn.  494, 


072  PHYSICAL  CONDITIONS.  §   100 

and  the  person  injurod  must  no  doubt  have  had  a  ritrht  to  use  the 
appliance,  and  must  have  been  free  from  contributory  negligence, 
in  order  to  recover.''^'^  The  landlord  is  under  no  obligation  to 
change  the  plan  of  construction  in  order  to  make  the  appliance 
safe."8 

The  landlord  should  not,  it  seems,  be  relieved  from  liability 
to  third  persons  for  injuries  caused  by  the  nonrepair  of  appliances 
under  his  control  by  the  fact  that  the  lessee  has  contrr  ted  to 
keep  such  appliances  in  repair,  as  he  would  not  be  by  a  contract 
to  that  cfTect  made  by  a  third  person.'^ia  >jor  can  he  relievo 
himself  from  such  liability  to  third  persons  by  inserting  in  the 
lease  a  clause  exempting  him  from  liability  for  any  injuries 
caused  by  a  particular  appliance,  such  third  person  not  being 
a  party  to  the  lease  and  consequently  not  bound  by  such  a  pro- 
vision.620.  522 

§  100.    Statutory  obligations. 
As  before  stated^^^  there  are  in  one  or  two  states  statutory 

70  N.  W.  779,  36  L.  R.  A.  790,  64  Am,  Iowa,  580,  103  N.  W.  802,  ante,  note 

St.  Rep.  437;  Rice  V.  Trustees  of  Bos-  507,    where   the   landlord    was  held 

ton  University,  191  Mass.  30,  77  N.  E.  liable  for  failure  to  guard  the  shaft 

308;   Russo  v.  McLaughlin,  51  Misc.  used  for  an  elevator  under  his  con- 

34,  99  N.  Y.  Supp.  839.  trol  though  there  was  apparently  no 

In  the  case  of  passenger  elevators,  guard   for  the  shaft  at  the  time  of 

however,  a  higher  degree  of  diligence  making  the  lease.     Such  a  shaft  in  a 

is  by  some  cases,  required,  the  owner  hallway  would  seem  to  impose  the 

and  operator  of  the  elevator  being  obligation   at   least   of   keeping   the 

regarded  as  a  carrier  of  passengers,  hallway  lighted,  which  was  not  done 

See  10  Am.   &  Eng.  Enc.  Law    (2d  in  this  case.     See  ante,  at  note  373. 

Ed.)   945;    Springer  v.  Ford,  189  111.  bi9  See   Poor   v.    Sears.    154    Mass. 

430.  59  N.  E.  9.^3,  52  L.  R.  A.  807.  82  539,  28  N.  E.  1046.  14  L.  R.  A.   123. 

Am.  St.  Rep.  464;  Marker  V.  Mitchell,  26   Am.    St.   Rep.    272,    and    post,    af 

54  Fed.  637,  supra.  notes  640-643  a. 

SIT  Stewart  v.  Harrard  College,  94  B2n..'i22  Springer    v.    Ford,    189    111. 

Mass.     (12    Allen)     58;    Rhodius    v.  430,  59  N.  E.  953.  52  L.  R.  A.  930,  82 

.Johnson,  24  Ind.  App.  401,  56  N.  E.  Am.  St.  Rep.  464;   Shoninger  Co.  v. 

942;     Freeman     v.    Hnnnewell,     163  Mann,  219   111.  242,   76  N.  E.  354.  3 

Mass.  210,  39  N.  E.  1012;   Mi<=sell  v.  L.    R.    A.    (N.    S.)    1097;    Griffen   v. 

Lennox   (C.  C.  A.)   156  F^d.  347.  Manice.  166  N.  Y.  188,  59  N.  E.  925, 

st8 -preeman     v.     Hunnewell,     163  52  L.  R.  A.  9?2.  82  Am.  St.  Rep.  630. 

Mass.  210.  39  N.  E.  1012.       But  see  B23  See  ante,  §  87  c. 
Burner  v.  Higman  &  Skinner  Co.,  127 
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obligations  upon  the  landlord  to  make  repairs,  and  failure  to 
comply  with  such  an  obligation  may  render  him  liable  to  a  persoD 
on  the  premises  injured  by  the  lack  of  repair. 

In  several  cases  the  question  has  arisen  whether  a  statutory 
obligation  to  furnish  fire  escapes  requires  this  to  be  done  by  the 
landlord  or  the  tenant.     It  has  been  held  that  a  statute  making 
it  the  duty  of  "any  agent  or  owner  of  any  factory,  workshop, 
tenement  house,  inn  or  public  house"  to  provide  fire  escapes,  im- 
posed such  duty  on  one  occupying  a  part  of  a  building,  as  a 
tenant  thereof,  and  using  such  part  for  factory  purposes,  and 
not  upon  the  owner  of  the  building.524     ^j^j  a  similar  construc- 
tion was  placed  upon  a  statute  imposing  the  duty  upon  owners, 
superintendents  or  managers  of  factories,  the  owners  or  keepers 
of  hotels,  and  the  owners  or  landlords  of  tenement  houses  and 
their  agents,^ 25  ^nd  so  it  has  been  held  that  the  proprietor  of  a 
hotel,  and  not  the  owner  of  the  hotel  building,  was  bound  to 
provide  the  escapes  under  a  statute  requiring  this  to  be  done  by 
"the  owner,  proprietor,  lessee  or  keeper  of  every  hotel,  boarding 
and  lodging  house,  school  house,  opera  house,  theatre,  music  hall, 
factory  or  office  building.  "^26     Qn  the  other  hand  it  was  held 
that  the  owner  of  the  building  was  bound  to  erect  fire  escapes 
when  the  statute  provided  that  all  buildings  over  a  certain  height 
should  be  provided  with  a  fire  escape  and  that  the  municipal 
authorities  should  serve  notice  on  "the  owner  or  owners,  trustees, 
lessee  or  occupant"  to  erect  such  escapes,  and  further  provided 
that  all  such  buildings  thereafter  erected  should  be,  upon  or 
before  their  completion,  provided  with  fire  escapes,^^-  ^nd  the 
same  construction  was  placed  upon  a  statute  requiring   every 
building  in  which  any  manufacture   or  business  is   carried   on, 
requiring  the   presence   of  workmen   above   the   first   story,   as 
well  as  certain  other  classes  of  buildings,  to  be  furnished  with 
fire  escapes,  and  providing  that  the  municipal  authorities  should 

524  Lee  V.  Smith,  42  Ohio  St.  458,    Co.,   117  Tenn.   470,   101   S.  W.    428, 
51  Am.  Rep.  839.  121  Am.  St.  Rep.  1002,  to  the  same 

525  Schott  V.  Harvey,  105  Pa.  222,    effect. 

51  Am.  Rep.  201;  Keely  v.  O'Conner,  52- Landsnraf  v.  Kuh,   188   111.  484, 

106  Pa.  321.  59  N.  E.  501.     But  see.  as  to  the  con- 

526  Johnson  v.  Snow,  102  Mo.  App.  strnction  of  the  Illinois  Statute,  Mc- 
233,  76  S.  W.  672,  10  L.  R.  A.  254.  Culloch  v.  Ayer,  96  Fed.  178. 

And  see  Adams  v.  Cumberland   Inn 

L.   and  Ten.  43. 
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notify  the  occupant  and  also  "tlie  owner  tliereof,  if  known," 
oi'  the  need  of  such  escape.^-^  The  landlord  is  not  liable  for 
injuries  to  a  tenant's  employee  caused  by  his  inability  to  make 
iisp  of  the  fire  escape  owing  to  the  action  of  another  tenant  in 
locking  the  door  which  furnished  access  to  the  fire  escape.''^'* 

In  New  York  there  are  rigid  statutory  requirements  as  to  the 
mode  of  coustruetion  and  maintenance  of  tenement  houses  for 
the  protection  of  the  life  and  health  of  the  inmates  and  defining 
the  size  of  the  halls,  stairways  and  rooms,  the  character  of  open- 
ings for  air  and  light  and  the  materials  for  the  construction  of 
various  parts  of  the  building.^^" 

C.  To    Persons    Owning    or    Using   Nbighboring    Property    oi: 

Highway. 

§  101.     General  rule  of  liability. 

Having  considered  the  question  of  the  landlord's  liability 
to  a  tenant  for  injuries  resulting  from  physical  conditions  exist- 
ing on  or  near  the  premises  leased,  and  also  of  his  liability 
for  such  injuries  to  a  third  person  rightfully  on  the  premises 
leased,  or  in  a  place  adjacent  thereto  which  is  under  the  land- 
lord's control,  it  remains  to  consider  his  liability  for  such 
injuries  to  a  third  person  who  is  not  within  this  description. 
Such  class  of  persons,  not  bearing  any  relation  to  the  landlord 
or  to  the  tenant,  based  either  on  contract  or  conveyance, 
or  on  an  invitation  to  use  the  landlord's  or  tenant's  property, 
may  be  conveniently  designated  by  the  term  "strangers,"  and 
they  are  necessarily  either  the  owners  or  occupants  of  nearby 
property,  persons  temporarily  on  such  property,  or  persons  on 
a  neighboring  highway  or  other  public  place. 

The  rule  generally  applicable  in  determining  the  liability  of 
the  lessor'^^'   of  land  for  injuries  to  strangers  occurring  during 

BzsCarrigan    v.    Stillwell,    97    Me.  who  Is  not  the  lessor,  but  merely  a 

247,  54  Atl.  389,  Gl  L.  R.  A.  163.  transferee  of  the  reversion,  see  post, 

B29  Sewell  V.   Moore,   166  Pa.   570,  §  104. 

31  Atl.  370.  If   tbe  lease   is   merely   colorable. 

B30  N.    Y.    Laws    1901,    c.    334,    as  the  nominal  lessor  retaining  the  full 

amended  by  T^aws  1903,  c.  179  (Ten-  possession   and  control  of  the  prem- 

ement  House  Law).  ises    as    before,   the    making   of   the 

631  As  to  the  liability  of  a  landlord  lease  does  not  affect  his  liability  for 


§  101  LANDLORD'S  OBLIGATIONS  TOWARDS  THIRD  PERSONS.   675 

the  tenancy,  as  a  result  of  the  condition  of  the  premises,  or  of 
the  use  made  thereof  by  the  tenant,  is  that  he  is  liable  for 
injuries  caused  by  conditions  which  existed  at  the  time  of  the 
demise,532  and  for  injuries  arising  from  the  character  of  the 
use  of  the  premises  made  by  the  tenant,  if  this  use  can  be  re- 
garded as  having  been  intended  or  contemplated  by  the  lessor,533 
while  he  is  not  liable  for  injuries  caused  by  a  condition  on  the 
premises  arising  after  the  demise,534  or  for  injuries  caused  by 
the  tenant's  mode  of  using  the  premises,  if  he  cannot  be  regarded 
as  having  connived  at  or  authorized  the  creation  of  such  condi- 
tions or  such  mode  of  use.^^s 

The  rule  as  to  the  lessor's  liability,  above  stated,  that  he  is 
liable  for   a   condition   existing  at  the  time   of  the   demise   or 

subsequent     injuries     to     strangers,    ers  of  Hudson  County  v.  Woodcliff 
See  Spaine  v.   Stiner,   51  App.   Div.    Land  Imp.  Co.,  74  N.  J.  Law,  355,  65 
481,  64  N.  Y.  Supp.  655,  afd.,  without    Atl.  844. 
opinion,  168  N.  Y.  666,  61  N.  B.  1135.        e3i  Wolf  v.   Kilpatrick,    101   N.   Y. 

532  Todd  V.  Flight,  9  C.  B.  (N.  S.)  146,  4  N.  E.  188,  54  Am.  Rep.  672; 
377;  Durant  V.  Palmer,  29  N.  J.  Law,  Curran  v.  Flammer,  49  App.  Div. 
544;  Tomle  v.  Hampton,  129  111.  379,  293,  62  N.  Y.  Supp.  1061;  Shindel- 
21  N.  E.  800;  Davenport  v.  Ruck-  beck  v.  Moon,  32  Ohio  St.  264,  30  Am. 
man,  37  N.  Y.  568;  Dalay  v.  Savage,  Rep.  584;  Johnson  v.  McMillan,  69 
145  Mass.  38,  12  N.  E.  841,  1  Am.  St.  Mich.  36,  36  N.  W.  803;  Adams  v. 
Rep.  429;  Matthews  v.  De  Groff,  13  Fletcher,  17  R.  I.  137,  20  Atl.  263  33 
App.  Div.  356,  43  N.  Y.  Supp.  237;  Am.  St.  Rep.  859;  Fehlauer  v.  St. 
Waterhouse  v.  Joseph  Schlitz  Brew.  Louis,  178  Mo.  635,  77  S.  W.  843* 
Co.,  12  S.  D.  397,  81  N.  W.  725,  48  L.  Mylander  v.  Beimschla,  102  Md.  689, 
R.  A.  157,  76  Am.  St.  Rep.  616;  Isham  62  Atl.  1038,  5  L.  R.  A.  (N.  S.)  316.' 
v.  Broderlck,  89  Minn.  397,  95  N.  W.  535  Kalis  v.  Shattuck,  69  Cal.  593, 
224;  Mylander  v.  Beimschla,  102  Md.  11  Pac.  346,  58  Am.  Rep.  568;  Baker 
689,  62  Atl.  1038,  5  L.  R.  A.  (N.  S.)  v.  Allen,  66  Ark.  271,  50  S.  W.'  511,  74 
316.  Am.  Dec.  93;   Jansen  v.  Varnum,  89 

E33Lufkin  V.  Zane,  157  Mass.  117,  111.  100;  Little  Schuylkill  Nav.  Co.  v. 
31  N.  E.  757,  17  L.  R.  A.  251,  34  Am.  Richards,  57  Pa.  142,  98  Am.  Decl 
St.  Rep.  262;  Boston  Beef  Packing  209;  Saltonstall  v.  Bunker,  74  Mass. 
Co.  V.  Stevens,  12  Fed.  279;  Wunder  (8  Gray)  195;  Metropolitan  Sav. 
V.  McLean,  134  Pa.  334,  19  Atl.  749,  Bank  v.  Manion,  87  Md.  68,  39  Atl. 
19  Am.  St.  Rep.  702;  Jackman  v.  90;  Lufkin  v.  Zane,  157  Mass.  117, 
Arlington  Mills,  137  Mass.  277;  31  N.  E.  757,  17  L.  R.  A.  251.  34  Am! 
House  V.  Metealf,  27  Conn.  631;  St.  Rep.  262;  Edgar  v.  Walker,  106 
Grady  v.  Wolsner,  46  Ala.  381,  7  Am.  Ga.  454,  32  S.  E.  582;  Louisville  & 
Rep.  593;  Fleischner  v.  Citizens*  N.  Terminal  Co.  v.  Jacobs,  109  Tenn. 
Real  Estate  Inv.  Co..  25  Or.  119,  35  727,  72  S.  W.  954,  61  L.  R.  A.  188. 
Pac  174;  Board  of  Chosen  Freehold- 
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for  any  nse  of  the  premises  by  the  tenant  which  may  have  been 
contemplated  by  him,  and  not  otherwise,  though  simple  and 
reasonable  in  itself,  is  sometimes  difficult  of  application.  The 
simplest  case  is  when  the  injury  results  from  a  condition  which 
existed  on  the  premises  at  the  time  of  the  lease,  without  refer- 
ence to  the  mode  in  which  the  tenant  uses  the  premises,  or  to 
whether  he  uses  them  at  all,  as  when  the  lessor  is  held  liable  for 
injuries  caused  by  the  fall  of  a  chimney,  owing  to  the  structural 
defects  existing  at  the  time  of  the  demise,  or  for  those  caused 
by  the  defective  condition  at  that  time  of  the  fastenings  of  the 
cover  to  a  coal  hole  in  the  sidewalk.  In  such  a  case  a  condition 
which  existed  at  the  time  of  the  demise  is  evidently  the  sole 
cause  of  the  injury,  A  more  difficult  question  arises  when  the 
particular  mode  of  use  -which  the  tenant  makes  of  the  premises 
results  in  injury  to  a  stranger.  In  such  a  case  a  condition  existing 
at  the  time  of  the  demise  has  ordinarily  some  connection  with 
the  injury,  since  it  is  in  the  course  of  the  utilization  of  the  prem- 
ises in  the  condition  in  which  they  then  were  that  the  injury  oc- 
curs. But  the  mere  fact  that  the  tenant  causes  the  injuries  while 
using  the  premises  in  the  condition  in  which  they  were  at  the 
time  of  the  demise  is  not  sufficient  to  impose  any  liability  on 
the  lessor,  but  for  this  purpose  it  is  necessary  that  the  injuries 
be  directly  chargeable  to  such  condition.  That  is,  the  lessor  is 
lial)le  if  the  condition  of  the  premises  at  the  time  of  the  demise 
is  such  that,  when  used  as  it  was  apparently  intended  by  the 
parties  to  the  lease  that  they  should  be  used,  injuries  to  third 
persons  result,^"^  while  on  the  other  hand  he  is  not  liable  merely 

536  Boston    Beef    Packing    Co.    v.  Mass.    277),    or    where    "the    owner 

Stevens,    12    Fed.    279;    Wunder   v.  leases    premises    which    are    a    nui- 

McLean,  134  Pa.  334,  19  Atl.  749,  19  sance  or  in  the  nature  of  thin5TS  must 

Am.  St.  Rep.  702;  Fleischner  v.  Citl-  hecome  so  by  their  user"    (Maenner 

zens*  Real  Estate  &  Inv.  Co.,  2.5  Or.  v.  Carroll,  46  Md.  216;  Metropolitan 

119     35   Pac.   174;    Rex   v.    Pedly,    1  Sav.  Banl<  v.  Manion,  87  Md.  68,  39 

Adol    &  E.  822.  Atl.  90),  or  where  "the  structure  was 

So  it  is  said  that  the  lessor  is  lia-  in  such  a  condition  that  it  would  be 

ble   where  "the  houses,   drains  and  likely  to  become  a  nuisance  in  the 

wells"  in  questions  "were  adapted  to  ordinary  and  reasonable  use  of  the 

be  used  and  intended  to  be  used  in  same  for  the  purpose  for  which   it 

the    manner    in    which    they    were  was  constructed  and   let"    (Kalis   v. 

used."  thereby  producing  the  injury  Shattuck,  60  Cal.  593,  11  Pac.  346,  58 

(Jackman    v.    ArUngton    Mills,    137  Am.   Rep.   568). 
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because  the  premises  are  susceptible  of  a  nse  which  may  cause 
injuries  to  others,  and  the  tenant  makes  such  use,  this  not  bein^ 
such  a  use  as  he  had  reason  to  contemplate."'*^^  Applying  this 
distinction,  the  lessor  has  been  held  liable  for  the  frightening  of 
a  horse  by  the  tenant's  operation  of  a  waterwheel  in  a  mill  near 
the  highway,  the  wheel  being  "in  the  same  condition  as  when 
the  lease  was  made,"  and  it  being  "used  in  the  manner  con- 
templated and  intended  by  the  parties,  "^^^  and  likewise  for 
injury  to  goods  on  adjoining  premises  caused  by  the  tenant's 
lighting  of  a  fire  in  a  cooking  stove,  placed  by  the  lessor  in  such 
a  position  that  a  fire  therein  would  have  that  effect,^39  ^nd  for 
injuries  to  adjoining  property  from  the  use  of  a  kiln  erected  on 
the  premises  by  the  lessor  for  drying  lumber.'*^"  On  the  other 
hand  it  was  decided  that  a  lessor  was  not  liable  for  injuries 

537  See  Gould  v.   Stafford,   91   Cal.  made  of  them  by  the  tenant,    then 

146,  27  Pac.  543;   Kalis  v.  Shattuck,  the  question  is  whether  this  use  is 

69  Cal.  593,  11  Pac.  346,  58  Am.  Rep.  authorized  by  the  landlord.     If  the 

568;   Edgar  v.  Walker,  106  Ga.  454,  premises  can  be  used  by  tJie  tenant 

32  S.  E,  582;  Louisville  &  N.  Termi-  in  the  manner  intended  by  the  land- 

nal  Co.  V.  Jacobs,  109  Tenn.  727,  72  S.  lord,    either   as    shown    by   the    con- 

W.  954,  61  L.  R.  A.  188.  struction  of  the  premises,  or  by  the 

"If  a   landlord    lets   premises   not  terms  of  the  lease,  or  by  other  evi- 

in   themselves  a  nuisance,  but  which  dence,  without  becoming  a  nuisance, 

may  or  may  not  become  a  nuisance,  the    landlord    is   not   liable   for   the 

and  it  is  entirely  at  the  option  of  acts  or  neglect  of  the  tenant  which 

the  tenant  so  to  use   them  or  not,  create   the   nuisance.       If   the   ten- 

and  the  landlord  receives  the  same  ant    creates    the    nuisance    without 

benefit  whether  they  are  or  not,  he  authority  of  the  landlord,  and  after 

cannot  be  made  responsible  for  the  he   has    entered    into   occupation    as 

acts   of  his    tenant."     Per  Creswell,  tenant,   the  landlord    is  not  liable." 

J.,  in  Rich  v.  Basterfield,  4  C.  B.  783.  Per  Field,  C.  J.,  in  Lufkin  v.  Zane, 

"The  landlord  will  not  be  liable  for  157  Mass.  117,  31  N.  E.  757,  17  L.  R. 

the   use  of  the  premises  in  such   a  A.  251,  34  Am.  St.  Rep.  262. 

way  as  to  do  harm  merely  because  "The  landlord  is  not  liable  unless 

there  was  a  manifest  possibility  of  he  knew  the  use  to  which  the  prem- 

their  being  used  in  such  a  way.     The  ises  would  be  applied,  and  that  such 

liability   will    stop   with    the   tenant  use   would   be   a   nuisance."     Muller 

whose  intervening  wrong  is  the  im-  v.  Stone,  27  La.  Ann.  123. 

mediate  cause  of  the  damage."     Per  bss  House  v.  Metcalf,  27  Conn.  631. 

Holmes,    J.,    in    Clifford   v.    Atlantic  539  Grady  v.  Wolsner,  46  Ala.  381, 

Cotton  Mills,  146  Mass.  47,  15  N.  E.  7  Am.  Rep.  593. 

84,  4  Am.  St.  Rep.  279.     "If  the  prem-  540  Helwig  v.  Jordan,  53  Ind.  21,  21 

ises    are   a   nuisance,    not   in    them-  Am.  Rep.  189. 
selves,  but  in  consequence  of  the  use 
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caused  by  smoke  issuing  from  a  chimney,  if  the  injuries  could 
have  been  avoided  by  the  tenant's  use  of  a  particuhir  kind  of 
fuel,5^i  or  for  injuries  caused  l)y  the  slippery  condition  of  the 
pavement,  resulting  from  the  flow  of  water  from  a  gutter  on  the 
premis'^s,  wliich  condition  would  not  have  existed  had  the  tenant 
refrained  from  pouring  Avater  into  the  gutter  during  the  preva- 
lence of  freezing  weather.  ^"^^ 

Without  reference  to  the  condition  of  the  premises  at  the 
time  of  the  demise,  if  one  demises  them  to  be  used  for  a  par- 
ticular purpose,  having  reason  to  believe  that  this  use  of  the 
premises  is  likely  to  injure  a  stranger,  the  lessor  is  liable  for 
such  injuries.  This  case  difl'ers  from  that  previously  referred 
to  merely  in  the  fact  that  the  lessor's  complicity  in  the  noxious  use 
is  inferred,  not  from  the  condition  of  the  premises  which  renders 
such  use  possible  and  probable,  but  from  the  lessor's  knowledge  of 
such  intended  use  when  placing  the  premises  in  the  lessee's  con- 
trol. Accordingly  one  leasing  premises  for  the  purpose  of  making 
boilers  is,  it  is  said,  liable  if  he  knows,  or  has  reason  to  believe, 
that  the  making  of  boilers  on  the  premises  is  likely  to  prove 
injurious  to  an  adjoining  owner,^^^  and  one  leasing  premises  for 
use  as  a  bawdy  house  is  liable  to  the  adjoining  owner  injured 
by  such  use.^^^  So  one  leasing  a  floor  of  a  building  for  ware- 
house purposes,  knowing  it  to  be  too  weak  to  be  safely  used  for 
such  purposes,  is  liable  to  the  tenant  of  a  lower  floor  injured 
by  the  giving  away  of  the  upper  floor-^'^s  It  has  even  been 
decided  that  one  leasing  premises  to  another  for  the  purpose  of 
blasting  rock  therefrom  is  liable  for  an  interference  with  an 
easement  of  support  to  which  such  premises  are  subject,  result- 

641  Rich  V.  Ba<rterfield,  4  C.  B.  783,  48  Am.  Rep.  272.     But  it  was  held 

This  case  is,  however,  questioned  in  that  a  lease  for  such  purpose  did  not 

Harris    v.    James,   45  I>aw   J.   Q.   B.  render  the  lessor  liable  if  the  house 

545.  and  with  reason,  it  would  seem,  was  licensed,  since  it  was  not  in  such 

B42  Gardener  V.  Rhodes,  114  Ga.  929,  case  a  nuisance  per  se;  and  though 

41  S    E.  63,  57  L.  R-  A.  749.     Com-  so   conducted    as   to  be   a  nuisance, 

pare  post,  note  586.  he  was  not  liable  unless  he  renewed 

543  Fish  V.  Dodge,  4  Denio  (N.  Y.)  the   lease  or   assented   to  such   con- 

311,    47    Am.    Dec.    254.     So    where  duct  of  it.     Givens   v.   Van    Studdi- 

premises   were   leased    for   use   as  a  ford.  86  Mo.  149,  56  Am.  Rep.  421. 

lime  quarry.       Harris  v.  James,   45  r,45  Brunswick-Balke  Collender  Co. 

Law  J.  Q.  B.  545.  v.  Roes.  69  Wis.  442,  34  N.  W.  732.  2 

B**  Marsan  v.  French,  61  Tex.  173,  Am.  St.  Rep.  748. 
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ing  from  such  blasting.^^^a  Pnrthermore  the  landlord,  whether 
the  original  lessor  or  not,  is  liable,  as  would  be  any  other  person, 
if  he  aids  or  advises  the  tenant  to  create  a  condition  on,  or  to 
make  a  use  of,  the  premises,  likely  to  injure  a  third  person.^^s 

Not  only  when  the  injury  arises  exclusively  from  the  use  made 
of  the  premises  by  the  tenant,  is  the  lessor  free  from  liability,^^*^ 
but  also  when  it  is  caused  by  the  latter 's  failure  to  repair  defects 
arising  after  the  time  of  the  demise,  this  not  being  regarded  as  a 
result  of  the  condition  at  the  time  of  the  demise  within  the 
rule  of  liability ,-^4s  and  it  is  immaterial  that  the  lessor  knew 
that  if  the  tenant  failed  to  make  repairs  as  they  became  neces- 
sary, danger  to  third  persons  might  arise.^^^  Every  lessor  or 
•'endor  of  property  knows  that. 

The  lessor  is  obviously  not  liable  for  acts  of  the  tenant  on  the 
premises,  not  abetted  by  him  and  having  no  connection  whatever 
with  the  conHition  of  the  premises,  as  when  the  lessor  throws 
or  shoots  missiles  therefrom,^^^  qj.  allows  dangerous  matter  to 
escape  therefrom.^^^ 

545a  Board  of   Chosen   Freeholders  188,  54  Am.  Rep.  672;   Lindstrom  v. 

of  Hudson  County  v.  Woodcliffe  Land  Pennsylvania  Co.  for  Ins.  on  Lives  & 

[mp.  Co.,  74  N.  J.  Law,  355,  65  Atl.  Granting  Annuities,  212  Pa.  391,  61 

^44.  Atl.  940. 

546  Baker  v.  Allen,  66  Ark.  271,  50  549  See  Deller  v.  Hofferberth,  127 
S.  W.  511,  74  Am.  St.  Rep.  93;  Riley  Ind.  4V4,  26  N.  E.  889;  2  Shearman 
v.  Simpson,  83  Cal.  217,  23  Pac.  293,  &  Redfleld,  Neg.  §  708. 

7  L.  R.  A.  622;  Twiss  v.  Baldwin,  3        550  See    Leonard    v.    Hornellsville, 

Conn.  291,  23  Am.  Dec.  339;  Scott  v.  41  App.  Div.  106,  58  N.  Y.  Supp.  266; 

Bay,  3  Md.  431;  Meadows  v.  Trues-  Walter  v.  Dennehy,  93  I\Io.  App.  7. 
dell  (Tex.  Civ.  App.)  56  S.  W.  932.  osi  Langabaugh    v.    Anderson,    68 

547  See  ante,  at  note  535.  Ohio  St.  131,  67  N.  E.  286,  62  L.  R. 

548  Russell  V.  Shenton,  3  Q.  B.  449;  A.  948. 

Nelson  v.  Liverpool  Brewery  Co.,  2  The  landlord  is  not  liable  for  in- 

C.  P.  Div.  311;  Borman  v.  Sandgren,  juries   caused   by   the   negligence  of 

37  111.  App.  160;  Hull  v.  Sherrod,  97  the  tenant  in  leaving  open  an  aper- 

111.  App.  298;   Frischberg  v.  Hurter.  ture  in  a  sewer  through  which  tide 

173  Mass.  22.  52  N.  B.  1086;   Harris  water  consequently  flows,  to  the  in- 

v.  Cohen,  50  Mich.  324,  15  N.  W.  493;  jury  of  an  adjoining  owner,  because 

Ingwersen  v.  Rankin,  47  N.  J.  Law,  this  was  done  while  the  tenant  was 

18,  54  Am.  Rep.  109;  Pope  v.  Boyle,  making   repairs,   towards  which   re- 

98  Mo.  527,  11  S.  W.  1010;  Gridley  v.  pairs  the  landlord  had  agreed  with 

City  of  Bloomington,  68  111.  47;  City  the  tenant  to  pay  a  specified  sum. 

of  Lowell  V.  Spaulding,  58  Mass.   (4  Murray  v.  Richards,  83  Mass.   (1  Al- 

Cush.)    277,  50  Am.  Dec.  775;   Wolf  len)  414. 
V.  Kilpatrick,  101  N.  Y.  146,  4  N.  E. 
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The  lessor's  lial)ility  on  account  of  conelitions  existing  at  the 
time  of  the  lease  is  not  affected  by  the  fact  that  the  tenant  is 
also  liable,  as  having  failed  to  make  necessary  repairs,  or  as 
having  used  the  premises  while  thus  in  a  defective  or  dangerous 
condition/'-'^'- 


§  102.    Theory  of  liability. 

The  theory  on  which  the  lessor  is  held  lialde  for  injuries  arising 
from  a  condition  of  the  premises  which  existed  at  the  time  of 
the  demise  is  ordinarily  stated  to  be  that  such  a  condition,  liable 
to  cause  injury  to  another,  is  a  "nuisance,"  and  that  one  whose 
land  is  subject  to  a  nuisance  cannot  relieve  himself  from  liability 
therefor  by  making  a  lease  or  the  land.^"     It  appears  to  the 


652  Durant  v.  Palmer,  29  N.  J.  Law, 
544;  Walsh  v.  Mead,  8  Hun  (N.  Y.) 
387;  Mancuso  v.  Kansas  City,  74  Mo. 
App.  138;  Joyce  v.  Martin.  15  R.  I. 
558,  10  Atl.  620,  2  Am.  St.  Rep.  295; 
Schwalbach  v.  Shinlde,  Wilson  & 
Kreis  Co.,  97  Fed.  483;  Wunder  v. 
McLean,  134  Pa.  334.  19  Atl.  749,  19 
Am.  St.  Rep.  702;  Poor  v.  Sears,  154 
Mass.  539,  28  N.  E.  1046.  14  L.  R. 
A.  123.  26  Am.  St.  Rep.  272; 
Matthews  -v.  DeGroff,  13  App.  Div. 
356,  43  N.  Y.  Supp.  237. 

503Roswell  V.  Prior.  12  Mod.  635,  1 
Ld.  Raym.  713,  2  Salk.  460;  Todd  v. 
Flight.  9  C.  B.  (N.  S.)  377;  Metro- 
politan Sav.  Bank  v.  Manion,  87  Md. 
6^,  39  Atl.  90;  Shindelbeck  v.  Moon, 
32  Ohio  St.  264,  30  Am.  Rep.  584; 
Wenzler  v.  McCotter,  22  Hun  (N.  Y.) 
60;  Fleischner  t.  Citizens'  Real  Es- 
tate Co..  25  Or.  119,  35  Pac.  174; 
O'Connor  v.  Andrews,  81  Tex.  28,  16 
S.  W.  628;  Kalis  v.  Shattuck,  69  Cal. 
593,  11  Pac.  346,  58  Am.  Rep.  568; 
City  of  Peoria  v.  Simpson,  110  111. 
294.  51  Am.  Rep.  683;  Tomle  v. 
Hampton,  129  111.  379.  21  N.  E.  800; 
Uggla  V.  Brokaw.  117  App.  Div.  586, 
102  N.  Y.  Supp.  857. 
A   somewhat   analogous   rule   has 


been  applied  in  the  case  of  a  convey- 
ance in  fee  simple.  Que  who  creates 
a  nuisance  being  held  liable  for  its 
continuance  even  after  he  makes 
such  a  conveyance.  See  Clerk  & 
Lindsell,  Torts  (3d  Ed.)  393;  Joyce. 
Nuisance,  §  454;  Dorman  v.  Ames,  li 
Minn.  451;  Plumer  v.  Harper,  3  N. 
H.  89,  14  Am.  Dec.  333;  Curtice  v. 
Thompson,  19  N.  H.  471;  Eastman  v. 
Amoskeag  Mfg.  Co.,  44  N.  H.  143. 
82  Am.  Dec.  201;  Blunt  v.  Aikin,  15 
Wend.  (N.  Y.)  522,  30  Am.  Dec.  75. 
In  Now  York  it  is  held  that  the  gran- 
tor is  not  liable  for  the  nuisance 
nnless  he  affirms  and  upholds  the 
nuisance,  as  by  covenants  for  the 
quiet  enjoyment  of  the  premises  in 
the  particular  condition  which  con- 
stitutes the  nuisance.  Waggoner  v. 
.Termaine.  3  Denio  (N.  Y.)  306,  45 
Am.  Dec.  474;  City  of  Albany  v.  Cun- 
liff.  2  N.  Y.  (2  Corast.)  165,  174.  And 
to  the  same  effect,  apparently,  see 
East  Jersey  Water  Co.  v.  Bigelow,  60 
N.  J.  Law,  201,  38  Atl.  631.  In  the 
case  of  a  lease  the  receipt  of  rent  has 
been  regarded  as  equivalent  to  such 
a  covenant  for  the  purpose  of  im- 
posing liability  on  the  lessor.  City 
of   Albany    v.    Cunliff,    2    N.    Y.    (2 
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present  writer  that  while  in  some  cases  the  liability  of  the  lessor 
to  a  stranger  by  reason  of  conditions  on  the  property  at  the  time 
of  the  lease  is  properly  based  on  the  theory  of  nuisance,  in  others 
it  may  more  properly  be  based  on  the  theory  of  negligence. 

The  word  "nuisance"  is  not  infrequently  used  in  a  sense  so 
broad  as  to  make  it  almost  equivalent  to  the  word  "tort"^^^  but, 
it  is  conceived,  a  nuisance  is  properly  either  an  interference  with 
a  "common  right,"  such  as  that  to  use  a  highway,  or  an  inter- 
ference with  the  enjoyment  of  property.^^^  Furthermore,  in 
order  that  a  nuisance  may  be  created,  there  must  be  a  more  or 
less  continuous  interference  with  the  enjoyment  of  a  common 
right  or  of  particular  property,  and  the  mere  fact  that,  by  reason 
of  a  condition  existing  in  connection  with  one's  property,  some 
single  isolated,  and  approximately  instantaneous,  event  occurs, 
resulting  in  immediate  injury  to  the  person  or  property  of  an- 
other, does  not,  it  is  submitted,  render  such  condition,  or  the 
property  in  connection  wdth  which  it  exists,  a  nuisance.^^^*^  For 
instance,  the  fact  that  A's  wall  falls  on  B's  property  does  not 
render  that  wall,  as  it  existed  before  it  fell,  a  nuisance.  If  it 
did,  the  peculiar  result  would  frequently  arise  that  whether  a 
particular  condition  of  property  involves  a  nuisance  could  not 
be  discovered  until  that  condition  ceases  to  exist.    Furthermore, 

Comst.)   165,  174;  Hause  v.  Cowing,  In    Abbott's    Law    Dictionary    siib 

1  Lans.  (N.  Y.)  288.  voce  "Nuisance,"  the  deflciticns  of  a 

BS4  Thus,  in  Cooley,  Torts  (2d  Ed.)  nuisance  as  anything  which  injures 
070,  "actionable  nuisance"  is  defined  another  are  criticized,  and  it  is  said 
as  "any  thing  wrongfully  done  or  that  "the  notions  presented  by  the 
permitted  which  injures  or  annoys  term,  properly  used,  seem  to  be,  first, 
another  in  the  enjoyment  of  his  legal  that  there  is  some  use  of  one's  prop- 
rights."  This  definition  is  substan-  erty  or  rights;  and  second,  that  it 
tially  adopted  by  Mr.  Jaggard  (Torfc,  is  carried  beyond  the  limits  v/hlch  a 
744).  And  see  the  numerous  judi-  just  regard  to  the  welfare  of  the 
cial  definitions  collected  in  Joyce,  community  or  of  individuals  affected 
Nuisances,  p.  2  et  seq.  prescribes." 

555  "Nuisance  is  the  wrong  done  to  sr.sa  "It  appears  to  be  of  the  essence 

a  man  by  unlawfully  disturbing  him  of  a  nuisance  that  there  should  be 

in    the  enjoyment  of  his  property  or,  some  duration  of  mischief.     A  wrong 

in  some  cases,  in  the  exercise  of  a  producing    damage    instantaneously, 

common  right."     Pollock,  Torts  (6th  as  in  the  case  of  an  explosion,  coujd 

Ed.)   385.     See,  also,  Burdick,  Torts,  hardly    be    a    nuisance."       Bigelow, 

395,  for  a  substantially  similar  defi-  Torts  (7th  Ed.)   299. 
nition. 
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if  a  parlioular  eonilition  existing  in  connection  with  one's  prop- 
erty constitutes  a  nuisance,  merely  because  it  results  eventually 
in  some  catastrophe  injuriously  affectinj?  others,  there  is  no 
reason  for  the  consideration  of  the  question  of  negligence  in 
connection  with  the  owner's  liability  for  such  injuries,  since  the 
question  of  due  care  has  no  bearing  on  that  of  the  existence  of 
a  nuisance.^°"  But  that  the  ow^ner  or  occupant  of  land  is  not 
subject  to  such  an  absolute  liability,  irrespective  of  negligence, 
for  injuries  to  strangers,  is  unquestionable.'^''^  It  may,  more- 
over, be  remarked  that  the  word  "nuisance"  itself  involves  the 
idea  of  an  actual  present  injury,  and  a  private,  as  distinguished 
from  a  public  nuisance,  cannot  exist,  it  is  conceived,  apart  from 
a  right  of  action  in  favor  of  some  particular  person  or  persons 
for  th(^  recovery  of  damages.  But  one  cannot  recover  damages 
as  against  a  property  owner  because  a  condition  exists  in  con- 
nection with  such  property  which  may  or  will,  in  the  future, 
cause  the  former  some  injury,  as  for  instance,  by  the  fall  of  a 
wall ;  and  consequently  such  a  condition,  not  affecting  the  rights 
of  the  public  as  to  the  enjoyment  of  a  common  right,  cannot  well 
be  a  nuisance,  even  if  it  does  subsequently  result  in  an  injury  to 
some  person  or  persons. 

The  question  of  what  constitutes  a  nuisance  has  been  referred 
to  for  the  reason  that  it  has  a  direct  bearing  upon  the  theory 
on  which,  in  many  cases,  a  lessor's  liability  for  injuries  to  a 
stranger  is  to  be  based.  If  these  injuries  are  in  their  nature 
continuous,  or  at  least,  repeated,  and  they  consist  in  interfer- 
ence with  the  enjoyment  of  another's  property,  and  they  are, 
furthermore,  the  result  of  conditions  existing  at  the  time  of  the 
lease,  then  the  lessor's  liability  may  unciuestionably  be  based  on 
the  theory  of  nuisance.  For  instance,  if  one  leases  to  another 
property  which  is  so  constructed  as  constantly  to  flood  a  neigh- 
bor's premises  with  water  or  filth,  or  to  obstruct  or  pollute  a 
watercourse  to  the  detriment  of  another,  or  which,  when  used  in 
the  manner  called  for  by  the  condition  of  the  property,  interferes 
with  the  right  of  a  neighbor  to  a  reasonable  degree  of  immunity 
from  noxious  and  disagreeable  odors  and  from  noise,  the  injury 

csfsBnrdick,  Torts,  4f>5;  2  Jaggard,  bst  See  Shearman  &  Redfield,  Nee. 
Tort=;,  747;  21  Am.  &  Ens.  Enc.  Law  c.  36;  1  Thomppon,  Neg.  §§  694-714, 
(2d  Ed.)   688.  1055,  1064;  Burdick,  Torts,  p.  445. 
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is  in  its  nature  a  nuisance,  and  it  is  proper  to  base  the  lessor's 
liability  on  the  theory  of  nuisance,  as  it  would  be  to  base  the 
lessee's  liability,  or,  if  the  property  were  not  under  lease,  the 
liability  of  the  teaiant  in  fee  simple  in  control.  But  when  there  is 
no  such  continuous  or  repeated  interference  with  one's  enjoy- 
ment of  his  property,  but  merely  an  injury  to  g.  person  or  prop- 
erty, caused  by  an  event  of  brief  duration,  which  results  from  a 
condition  existing  in  connection  with  neighboring  property,  the 
person  injured  can  properly,  it  is  submitted,  recover  damages 
on  the  ground  only  of  a  lack  of  due  care,  and  this  whether  the 
liability  is  asserted  against  a  lessor  of  the  property,  the  defective 
condition  of  which  caused  the  injury,  against  a  lessee  of  such 
property,  or  against  one  having  an  estate  of  fee  simple  in 
possession.  As  before  suggested,  if  a  lessor  is  to  be  held  liable  in 
such  a  case  on  the  theory  that  the  existence  of  such  condition 
constitutes'  a  nuisance,  that  theory  is  a  fortiori  applicable  as 
against  one  in  actual  control  and  possession  of  the  property. 
The  sounder  theory,  it  is  submitted,  on  which  to  base  the  liability 
of  one  who  leases  to  another  property  in  connection  with  which 
there  exists  a  condition  which  is  likely,  at  some  time  in  the 
future,  to  result  in  injury  to  a  third  person  or  persons  not  claim- 
ing in  right  of  the  lessee,  is  that  he  is  negligent  in  putting  out 
of  his  own  control  a  thing  which  he  knows,  or  should  know,  to 
be  a  source  of  danger  to  others,  and  that  he  cannot  protect  him- 
self from  liability  to  such  strangers  for  injury  therefrom  as  he 
can  from  liability  to  persons  entering  on  the  premises  in  right 
of  the  lessee,^^^  by  informing  the  lessee  of  the  dangerous  con- 
dition, since  a  stranger  cannot  be  regarded,  in  favor  of  the 
lessor,  as  charged  with  notice  of  what  the  tenant  knew,  and 
since  furthermore,  even  if  he  did  know,  he  could  avoid  the  danger 
only  by  the  sacrifice  of  his  right  to  use  adjoining  property.  That 
the  liability  of  the  lessor  for  a  dangerous  condition  existing  on 
the  premises  at  the  time  of  the  lease,  which  results  subsequently 
in  injury  to  a  stranger,  is  to  be  based  on  the  theory  of  negligence 
and  not  of  nuisance,  seems  clearly  involved  in  occasional  deci- 
sions that  the  lessor  is  liable  only  if  he  knew  of  such  condition 
at  the  time  of  the  lease.^^^ 

BBS  See  ante.  §  96  b.  N.  Y.  514,  27  N.  E.  786,  22  Am.  St. 

659  Timlin  v.  Standard  Oil  Co.,  126  Rep.   845;    Borman  v.   Sandgren,   37 
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In  the  case  of  one  conveying  land  in  fee,  the  theory  of  liability 
on  his  part,  on  account  of  tlie  continuance  of  a  nuisance  existing 
at  the  time  of  the  conveyance,  is  based  upon  the  ground  that  he 
was  the  creator  of  the  nuisance,  and  that  he  cannot  relieve  him- 
self from  the  conseciuences  of  his  wrong  by  conveying  the  prem- 
ises to  another,^"^  and  the  same  ground  of  liability  is  asserted 
in  the  first  and  leading  case  upon  the  liability  of  the  lessor,  that 
he  himself  created  the  nuisance.^^^  This  suggests  the  question 
whether  liability  can  properly  be  imposed  on  the  lessor  for  injury 
accruing  after  the  date  of  the  lease,  on  the  theory  of  nuisance, 
if  the  injurious  condition  was  created  by  the  lessor's  grantor,  or 
by  some  other  third  person. 

Occasionally  it  is  said  that  the  lessor  is  liable  for  injuries  due 
to  a  condition  on  the  premises  which  existed  at  the  time  of  the 
lease,  because  by  making  the  lease  he  authorizes  a  continuance 
of  such  condition,5°2  or  authorizes  their  use  in  that  condition.'^^ 
If  we  adopt  the  theory  above  suggested,  that  the  lessor  is  liable 
for  injuries  caused  by  a  casualty  resulting  from  a  condition  thus 
existing  at  the  time  of  the  lease,  because  he  was  negligent  in 


111.  App.  160;  Griffith  v.  Lewis,  17 
Mo.  App.  605;  Curran  v.  Flammer,  49 
App.  Div.  293,  62  N.  Y.  Supp.  1061; 
Monroe  v.  Carlisle,  176  Mass.  199, 
57  N.  E.  332;  Patterson  v.  Jos. 
Schlltz  Brew.  Co.,  16  S.  D.  83,  91 
N.  W.  336;  Waterhouse  v.  Jos. 
Schlltz  Brew.  Co.,  12  S.  D.  397,  81 
N.  W.  725,  48  L.  R.  A.  157;  Id.,  16 
S.  D.  592,  94  N.  W.  587. 

In  Leonard  v.  Hornellsville,  41 
App.  Div.  106,  68  N.  Y.  Supp.  266,  it 
Is  apparently  iiAlmated  that  the  les- 
sor's knowledge  of  the  tenant's 
dangerous  mode  of  using  the  prem- 
ises would  render  the  lessor  liable, 
though  such  knowledge  was  acquired 
after  the  demise.  This  is  evidently 
not  so. 

BOO  See  cases  cited  ante,  note  553, 
and  also  an  excellent  note  in  86  Am. 
St.  Rep.  509,  upon  the  subject  of  an 
owner's  linblllty  for  a  nuisance 
created  by  another.     It  is  there  said: 


"The  real  basis  of  liability  for  the 
consequences  flowing  from  a  nui- 
sance rests  neither  on  the  ownership 
nor  the  occupancy  of  the  premises 
upon  which  it  exists.  The  occupant, 
as  such,  is  not  answerable  for  the 
nuisance;  neither  is  the  owner,  as 
such,  answerable.  It  is  the  one  who 
creates  a  nuisance,  or  who  knowing- 
ly continues  it  if  created  by  anolher, 
that  is  answerable  for  the  consequen- 
ces." 

6C1  Roswell  V.  Prior,  12  Mod.  635. 

B62  Nugent  V.  Boston,  C.  &  M.  R 
Co.,  80  Me.  62,  12  Atl.  797,  6  Am.  St 
Rep.  151;  Lufkin  v.  Zane,  157  Mass 
117,  31  N.  E.  757,  17  L.  R.  A.  251,  34 
Am.  St.  Rep.  262;  Dalay  v.  Savage 
145  Mass.  38,  12  N.  E.  841,  1  Am.  St 
Rep.   429. 

803  Boston  Beef  Packing  Co.  t 
Stevens,  12  Fed.  279;  House  v.  Met 
calf.  27  Conn.  631;  .Jackinan  v.  Arl 
inglon  Mills,  137  Mass.  277. 
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leasing  tlie  premises  while  subject  to  such  condition,  there  is  no 
occasion  to  resort  to  this  theory  of  authorization.  The  fact  that 
the  lessor  negligently  leases  the  premises  in  such  a  condition 
that,  if  the  lessee  negligently  fails  to  remove  such  condition,  a 
third  person  is  injured,  renders  the  lessor  liable,  not  because  he 
authorized  the  lessee  to  be  negligent,  but  because  his,  the  lessor's 
negligence,  was  an  effective  cause  of  the  injury.  It  is  a  case 
of  joint  negligence  of  a  successive,  as  distinguished  from  a  si- 
multaneous, character .-''s^  Even  if  the  lessor's  liability,  in  the 
particular  case,  for  injuries  resulting  from  a  condition  existing  on 
the  premises  at  the  time  of  the  lease,  is  properly  based  on  the 
theory  of  nuisance,  it  would  seem,  as  is  suggested  above,  that  he 
is  ordinarily  liable  because  he  created  the  nuisance,  and  did 
nothing  to  abate  it,  and  it  seems  questionable  whether,  using 
the  word  "authorize"  in  its  ordinary  sense,  a  lessor  can  be  re- 
garded as  authorizing  the  lessee  to  maintain  the  premises  in  the 
same  condition  as  at  the  time  of  the  lease,  for  the  purpose  of 
imposing  liability  on  the  lessor.  As  a  matter  of  fact  the  lessor 
or  grantor  of  property,  in  connection  w^ith  which  a  nuisance  ex- 
ists, does  not,  by  making  the  lease  or  other  conveyance  of  the 
property,  intend  to  authorize  the  continuance  of  the  nuisance, 
nor  does  the  lessee  regard  him  as  so  intending,  and  the  doctrine 
of  "apparent  authority,"  recognized  in  the  law  of  agency,  is 
inapplicable  to  such  a  case,  for  the  reason,  firstly,  that  such  doe- 
trine  has  no  bearing  upon  the  liability  of  one  person  for  another's 
torts,  other  than  deceit,^'^^  and  secondly,  the  person  injured  was 
not  as  a  matter  of  fact  misled  by  any  appearance  of  authority .^^^ 
It  would  rather  seem  as  if,  by  the  statement  that  the  landlord  is 
liable  for  a  dangerous  or  injurious  condition  existing  at  the  time 
of  the  lease,  because  by  making  the  lease  he  authorizes  a  continu- 
ance of  such  condition,  or  a  use  of  the  property  in  that  condi- 
tion, is  meant  merely  that,  by  thus  putting  the  land  out  of  his 
control,  he  puts  it  in  the  power  of  the  lessee  to  maintain  such 
a  condition,  irrespective  of  the  landlord's  desire  to  end  it.  In 
the  first  and  leading  case  upon  the  subject  of  a  lessor's  liability 
for  injuries  caused  by  a  condition  on  the  premises  existing  at 

B64  Pollock,  Torts  (6tli  Ed.)   454.  bgg  Huffcut,  Agency  (2d  Ed.)  §  53. 

565  See  Huffcut,  Agency   (2d  Ed.) 
§  52  a. 
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the  time  of  the  lease,  such  condition  in  that  case  involving  the 
obstruction  of  ancient  lights  upon  neighboring  property,'*^^  there 
are,  unquestionably,  expressions  to  the  effect  that  the  making  of 
the  lease,  reserving  rent,  involved  an  agreement  for  its  continu- 
ance, but  the  language  of  the  opinion  as  a  whole  seems  to  base 
the  lessor's  liability  upon  the  theory  that  he  cannot,  after  erect- 
ing a  nuisance,  free  himself  from  liability  by  granting  the  prop- 
erty over.  It  does  not  seem  that  any  appreciable  advantage  is 
to  be  gained  by  introducing  the  fiction  of  authorization  in  this 
connection. 

Occasionally  it  is  intimated  that  the  receipt  of  rent  by  the 
lessot  is  a  consideration  tending  to  show  authority  from  him  to 
the  lessee  to  continue  the  condition  which  caused  the  injury,  so 
as  to  render  him  liable  for  the  injury .^^^  jn  reference  to  this 
statement,  as  to  the  statement  that  the  making  of  the  lease  shows 
such  autliority,  it  may  be  said  that,  as  a  matter  of  fact,  a  lessor 

BGT  Roswell  V.  Prior,  12  Mod.  635.  reason  that  he  that  does  the  first 
There  it  is  said:  "And  surely  this  wronj?  shall  answer  for  all  conse- 
action  is  well  brought  against  the  quential  damages;  and  here  the  orig- 
erector,  for  before  his  assignment  inal  erection  does  influence  the  con- 
over  he  was  liable  for  all  consequen-  tinuance,  and  it  remains  a  continu- 
tial  damages,  and  it  shall  not  be  In  ance  from  the  verj'  erection,  and  bj- 
his  power  to  discharge  himself  by  the  erection,  till  it  be  abated." 
granting  it  over,  and  more  especially  srs  See  Rosewell  v.  Prior,  2  Salk. 
here,  where  he  grants  over,  reserving  459,  12  Mod.  635;  Board  of  Health  of 
rent,  whereby  he  agrees  with  the  New  Rochelle  v.  Valentine,  57  Hun. 
grantee  that  the  nuisance  should  591,  11  N.  Y.  Supp.  112;  Stephanl  v. 
continue,  and  has  a  recompense,  viz.,  Brown,  40  111.  428;  Helwig  v.  Jor- 
the  rent,  for  the  same;  for  surely  dan,  53  Ind.  21,  21  Am.  Rep.  189; 
when  one  erects  a  nuisance,  and  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am. 
grants  it  over  In  that  manner,  he  is  Rep.  295;  Orady  v.  Wolsner,  46  Ala. 
a  continnor  with  a  witness.  And  381,  7  Am.  Rep.  593.  So  It  is  said 
suppose  in  this  case  the  lessor  or  that  the  person  who  parts  with  the 
assignor  had  been  seised  in  fee,  and  possession  of  the  land  remains  11a- 
had  erected  this  nuisance,  and  then  ble  for  a  nuisance  created  by  him 
infeoffed  another  over,  he  had  con-  only  if  he  receives  a  benrflt  from  its 
veyed  this  as  a  nuisance,  and  causa  continuance,  as  by  receiving  rent,  or 
causar  est  causa  causati.  And  If  a  if  he  upholds  the  nuisance  by  a  cov- 
wroncdoer  conveys  his  wrong  over  TO  enant  for  its  continuance.  City  of 
another,  whereby  he  puts  it  out  of  Albany  v.  Cnnliff.  2  N.  Y.  (2  Comst.) 
his  power  to  redress  it,  he  ought  1o  174;  Hanse  V.  Cowing,  1  Lans.  (N 
answer  for  it.  *  *  *  And  it  is  a  Y.)  288. 
fundamental    principle    in    law    and 
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does  not  ordinarily  intend,  by  receiving  rent,  to  authorize  the 
continuance  of  a  pre-existing  condition,  and  there  is  nothing  in 
such  course  of  action  to  justify  a  third  person  in  supposing  that 
he  does  so  intend.  The  receipt  of  rent  might  as  well  show  an 
authority  to  continue  a  condition  created  after  the  demise  as  one 
created  prior  thereto. 

§  103.    Applications  of  rule. 

a.  Dangerous  conditions  in  highway.  The  question  of  the  les- 
sor's liability  for  injuries  to  strangers  has  arisen  most  frequently, 
perhaps,  in  connection  with  uncovered  or  defectively  covered 
openings  made  for  the  benefit  of  the  leased  premises  in  the  high- 
way on  which  they  abut.  Applying  the  general  rule  above  stated, 
the  lessor  is  liable  in  case  he  leases  the  premises  with  an  area 
way  or  cellar  entrance  inadequately  guarded,  and  one  subse- 
quently passing  falls  therein,^*^'^  but  he  is  not,  as  a  general  rule, 
liable  if  such  place  is  sufficiently  guarded  at  the  time  of  the 
lease,  and  the  guard  or  covering  becomes  out  of  repair  during 
the  tenancy,^^^  or  it  is  temporarily  left  unguarded  by  the  tenant 
or  some  third  person.^'^i  So  the  lessor  is  liable  if  the  defective 
construction  of  a  "coal  hole,"  or  a  defective  condition  existing 
therein  at  the  time  of  the  demise,  results  in  injury  to  a  third 
person,5'^2  ^hile  he  is  not  so  liable  if  the  coal  hole  is  in  the  ten- 

569  Stephani  v.  Brown,  40  111.  428;  ran  v.  Flammer,  49  App.  Div.  293,  62 
City  of  Peoria  v.  Simpson,   110   111.    N.  Y.  Supp.  1061. 

294,  51  Am.  Rep.  683;  Mcllvaine  v.  571  Rider  v.  Clark.  132  Cal.  382,  64 
Wood,  2  Handy  (Ohio)  166;  Tomle  Pac.  564  (leaving  cellar  doors  open) ; 
V.  Hampton,  129  111.  379,  21  N.  E.  Fehlauer  v.  St.  Louis,  178  Mo.  635, 
800;  Larue  v.  Farren  Hotel  Co.,  116  77  S.  W.  843  (ditto);  Duffin  v.  Daw- 
Mass.  67;  Davenport  v.  Ruckman,  37  son,  211  Pa.  593,  61  Atl.  76;  Opper  v. 
N.  Y.  568;  McGrath  v.  Walker,  64  Hellinger,  116  App.  Div.  261,  101  N. 
Hun,  179,  18  N.  Y.  Supp.  915;  Brogan  Y.  Supp.  616. 

V.  Hanan,  55  App.  Div.  92,  66  N.  Y.  f;72  Dalay  v.  Savage,  145  Mass.  38, 

Supp.  1066;  Durant  v.  Palmer,  29  N.  12  N.  E.  841,  1  Am.  Rep.  429;   Stoet- 

J.  Law   (5  Dutch.)   544;  Kirchner  v.  zele  v.  Swearingen,  90  Mo.  App.  588; 

Smith,  207  Pa.  431,  56  Atl.  947.  Mancuso  v.  Kansas  City.  74  Mo.  App. 

570  Gridley  V.  City  of  Bloomington,  138;  Anderson  v.  Dickie,  24  N.  Y. 
68  111.  47;  City  of  Lowell  v.  Spauld-  Super  Ct.  (1  Roh.)  238;  Matthews 
!ng,  58  Mass.  (4  Cush.)  277,  50  Am.  v.  DeGroff.  13  App.  Div.  356,  43  N. 
Dec.    775;    Gelof   v.    Morgenroth,    5S  Y.  Supp.  237. 

Misc.  557,  109  N.  Y.  Supp.  880';  Cur- 
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jint's  control,  ami  the  latter  fails  to  make  repairs  thereon,  the 
necessity  of  which  arises  after  the  demise,^*^^  or  fails  to  properly 
close  or  fasten  it.'^'^'* 

In  the  case  of  an  opening  or  excavation  thus  existing  in  the 
highway,  for  whatever  purpose  made,  it  has  been  held  that  if 
there  is  a  statutory  requirement  that,  before  it  is  made,  per- 
mission must  be  obtained  from  the  state  or  municipal  authorities, 
and  no  such  permission  has  been  given,  the  person  making  it  is 
guilty  of  creating  a  public  nuisance,  and  for  injuries  resulting 
from  such  nuisance  he  will  be  liable,  without  reference  to  the 
fact  that  the  direct  cause  of  the  injuries  is  the  failure  of  another 
person  in  control  of  the  excavation  to  properly  guard  the  open- 
ing. This  principle  has  been  applied  so  as  to  render  the  abutting 
owner  liable  for  the  negligence  of  an  independent  contractor  in 
Tailing  to  guard  such  an  excavation,5f5  and  it  will  be  applied  as 
against  one  who  demises  the  premises  after  having  made  the 
excavation,  and  the  fact  that  the  absence  of  sufficient  protection 
is  owing  to  the  fault  of  the  lessee  or  of  a  third  person  will  con- 
stitute no  defense.'''"^  In  one  state  it  has  apparently  been  de- 
cided that  an  opening  or  excavation  in  the  highway,  if  made 
without  permission,  is  a  nuisance,  even  though  there  is  no  ex- 
press statutory  requirement  of  such  permission  ;f'""  and  there  is 

573  Gridley  V.  City  of  Bloomington,  Rep.    422;     West    Chicago    Masonic 

68  111.  47;  Wolf  v.  Kilpatrick,  101  N.  Ass'n     v.     Cohn,     192     111.     210,     61 

Y.  146,  4  N.  E.  188,  54  Am.  Rep.  672;  N.  E.  439,  55  L.  R.  A.  235,  85  Am. 

West  Chicago  Masonic  Ass'n  v.  Cohn,  St.  Rep.  327.     In  Holroyd   v.  Sher- 

192  111.  210,  61  N.  E.  439,  55  L.  R.  A.  iflan,    53    App.    Div.    14,    65    N.    Y. 

53.^,  85  Am.  St.  Rep.  327;  Frischburg  Siipp.  442,  a  like  principle  was  ap- 

V.  Hurter,  173  Mass.  22,  52  N.  E.  1086.  plied  as  a  basis  for  holding  a  lessor 

fi-4  Stewart  v.  Putnam,  127   Mass.  liable  for  injuries  from  doors  swing 

403;  Frischberg  v.  Hurter,  173  Mass.  ing  over  the  sidewalk,  these  being  re 

22,  52  N.  E.  108C;  Johnson  v.  McMil-  garded  as  a  nuisance  as  having  been 

Ian,    69    Mich.    36,    36    N.    W.    803;  erected    without    municipal    permis- 

Adams  V.  Fletcher,  17  R.  I.  137,  20  sion.     The  liability,  however,  might 

Atl.  263,  33  Am.  St.  Rep.  859;  Gordon  as    well    have    been    placed    on   the 

V.  Peltzer,  56  Mo.  App.  599.  ground  that  they  were  on  the  prem- 

^75  Congreve  v.   Morgan,   18  N.  Y.  ises  wbrn  leased. 
84,   72   Am.   Dec.    495;    Congreve   v.       nTT  Congreve  v.  Morgan,  18  N.  Y. 

Smith,  18  N.  Y.  79;   Creed  v.  Hart-  84,   72    Am.   Dec.   4*^5;    Congreve   v. 

mann,  29  N.  Y.  591,  86  Am.  Dec.  341.  Smith.  18  N.  Y.  79;  Clifford  v.  Dam. 

«7fl  Owlngs    V.    Jones,    9    Md.    117;  81  N.  Y.  .52;    Creed  v.  Hartmann,  29 

Fisher  v.  Thirkell,  21  Mich.  1,  4  Am.  N.  Y.  591,  86  Am.  Dec.  341.    But  see 
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a  suggestion  to  the  same  effect  in  another  state.^^^  By  other 
decisions,  however,  it  is  considered  that,  in  the  absence  of  a  stat- 
utory requirement,  no  permission  or  authority  is  required  before 
making  an  excavation  of  an  ordinary  character  in  or  under  the 
sidewalk,  for  the  purpose  of  storing  coal  or  of  access  to  parts  of 
the  premises.s''^  Even  where  there  is  such  a  statutory  require- 
ment, permission  may,  it  has  been  held,  be  inferred  from  the  ex- 
istence of  the  excavation  for  a  considerable  period  of  time  with- 
out objection  by  the  municipality .^s<* 

It  appears  to  be  immaterial,  in  determining  the  lessor's  liabil- 
ity for  injuries  caused  by  an  excavation  in  the  sidewalk,  whether 
the  place  where  the  excavation  is  made  belongs  to  such  abutting 
owner  or  to  the  city,  as  the  owner  of  the  fee,^si  and  for  the  pur- 
poses of  such  determination,  places  which  are  in  effect  made  by  the 
abutting  owner  to  constitute  a  part  of  the  sidewalk,  are  regarded 
as  being  such.^^^ 

In  one  state  it  has  been  decided  that  the  lessor  remains  liable 
for  any  injuries  caused  by  such  an  excavation,  although  it  was 
lawfully  made,  and  although,  he  parts  with  the  entire  use  and 
control  therof  in  favor  of  one  to  whom  he  leases  a  part  of  the 
abutting  land  and  building,  the  case  being  distinguished  from 
that  in  which  he  makes  a  lease  of  the  entire  premises.^^-"^  The 
decision  is  based  on  the  theory  that,  as  a  matter  of  public  policy, 

Bond  V.  Smith,  113  N.  Y.  378,  21  N.  66  Am.  St.  Rep.  575;  Gridley  v.  City 

E.  128.  of  Bloomington,  68  111.  47. 

578  West  Chicago  Masonic  Ass'n  \.  5si  in  2  Shearman  &  Redfield,  Neg. 
Cohn,  192  111.  210,  61  N.  E.  439,  55  (5th  Ed.)  §  703,  the  New  York  cases, 
L.  R.  A.  235,  85  Am.  St.  Rep.  327.  before  referred   to,  in  which  an  ex- 

579  Fisher  v.  Thirkell,  21  Mich.  1,  cavation  without  permission  is  re- 
4  Am.  Rep.  422;  Adams  v.  Fletcher,  garded  as  a  nuisance,  rendering  the 
17  R.  I.  137,  20  Atl.  263,  33  Am.  St.  owner  liable  without  reference  to 
Rep.  859;  King  v.  Thompson,  87  Pa.  negligence,  are  sought  to  be  based  on 
365,  30  Am.  Rep.  364;  Gordon  v.  Pelt-  the  ground  that  in  those  cases  the 
zer,  56  Mo.  App.  599;  Nelson  v.  God-  "fee"  of  the  highway  belonged  to  the 
frey.  12  111.  20  (semble);  Buesching  municipality.  The  cases  do  not, 
V.  St.  Louis  Gaslight  Co.,  73  Mo.  219,  however,  mention  such  a  distinction. 
39  Am.  Rep.  503.  5S2  Tomle  v.  Hampton,  129  111.  379, 

Bso  Jennings  t.  Van  Schaick,  108  N.    21  N.  E.  800,  where  the  opening  was 
Y.  530,  15  N.  E.  424,  2  Am.  St.  Rep.    in  a  platform,  along  the  wall  of  the 
459;    Babbage  v.  Powers,  130  N.  Y.    building,  which  was  open  to  use  by 
281,    29    N.    E.    132;    Canadaigua   v.    the  public. 
Foster,  156  N.  Y.  354,  50  N.  B.  971,        ess  Canadaigua   v.    Foster,    156    N. 

L.  and  Ten.  44. 
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it  is  necessary  to  hold  the  abutting  owner  responsible  for  the 
condition  of  the  excavation  so  long  as  he  retains  possession  of 
any  part  of  the  land  or  building,  but  it  does  not  clearly  appear 
why  a  ditVerent  rule  should  apply  from  that  applicable  when  he 
parts  with  the  entire  abutting  property .^^^■*  The  decision  is  at 
variance  with  a  decision  in  another  jurisdiction.'^ss 

It  has  been  decided  that  a  lessor  is  liable  for  injuries  to  a 
pedestrian  caused  by  ice  formed  as  a  result  of  the  construction 
of  a  water  pipe  with  its  outlet  above  the  pavement.^^e  Elsewhere 
it  has  been  decided  that  if  the  formation  of  ice  would  not  have 
occurred  had  the  tenant  refrained  from  discharging  water  from 
the  premises  in  cold  weather,  tlie  lessor  is  not  liable.'^^^  And  he 
has  been  regarded  as  exempt  from  liability  for  ice  on  the  side- 


Y.  354,  50  N.  E.  971,  66  Am.  St.  Rep. 
575. 

5''4  The  language  of  the  court  is 
perhaps  hardly  broad  enough  to  im- 
pose liability  on  one  who,  after  erect- 
ing two  houses  side  by  side  on  the 
land,  with  a  coal  vault  or  other  exca- 
vation in  front  of  each  of  them,  de- 
mises one  of  them,  retaining  pos- 
session of  the  other,  when  an  injury 
results  from  the  act  of  his  tenant  in 
leaving  open  the  covering  in  front 
of  the  one  demised.  Such  a  state  of 
affairs  is  not  considered,  but  the  only 
difference  between  such  a  case  and 
that  where  the  use  and  control  of 
the  excavation  goes  to  the  lessee  of 
one  or  two  floors,  as  in  the  princi- 
pal case,  is  that  the  excavation  may 
possibly,  so  far  as  appearances  go.  be 
used,  in  the  latter  case,  in  connec- 
tion with  the  whole  building. 

The  later  cases,  in  the  supreme 
court  of  New  York,  of  Schroeck  v. 
Reiss,  46  App.  Div.  502,  61  N.  Y. 
Supp.  1054;  Finigan  v.  Biehl,  ?>0 
Misc.  735.  R3  N.  Y.  Supp.  147;  Sturm- 
wold  v.  Schreiber,  69  Apr.  Div.  476, 
74  N.  Y.  Supp.  995,  seem  rather  to 
ignore  the  above  derision  in  Can- 
andaigua  v.  Foster,  156  N.  Y.  354,  50 


N.  E.  971,  66  Am.  St.  Rep.  575.  Cur- 
ran  v.  Flammer,  49  App.  Div.  29^3, 
62  N.  Y.  Supp.  1001,  involved  in- 
juries to  a  guest  of  the  tenant,  and 
Canandaigua  v.  Foster  is  distin- 
guished on  that  ground. 

cs.-i  West  Chicago  Masonic  Ass'n  v. 
Cohn,  192  111.  210,  61  N.  E.  439,  55 
L.  R.  A.  235,  85  Am.  St.  Rep.  327,  ap- 
parently disapproves  the  New  York 
view.  In  Boston  v.  Gray,  144  Mass. 
53,  10  N.  E.  509,  it  was  held  that  the 
lessor  was  not  liable,  the  excavation 
passing  with  the  lease  of  the  ground 
floor  and  basement.  Here,  however, 
the  residue  of  the  building  was  not 
retained  by  the  lessor  but  was  leased 
to  other  tenants. 

B8C  Isham  v.  Rroderick,  89  Minn. 
397,  95  N.  W.  224;  Wenzler  v.  McCot- 
ter,  22  Hun  (N.  Y.)  60;  Brown  v. 
White.  202  Pa.  297.  51  Atl.  962,  58 
L.  R.  A.  321;  Organ  v.  City  of  Toron- 
to, 24  Ont.  318.  And  see  Leahan  v. 
Cofhran,  178  Mass.  566,  60  N.  E.  382, 
r>?.  Jj.  R.  A.  891.  86  Am.  St.  Rep.  506, 
where  such  a  condition  of  things  Is 
regarded  as  a  public  nuis^ance. 

r-"-  nardner  v.  Rhodes,  114  Ga.  929, 
41   S.  E.  63,  57  L.  R  A.  749. 
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walk  caused  by  the  overflow  of  a  gutter  on  the  roof  as  a  result 
of  the  failure  of  the  tenant  to  clear  out  the  gutter.^^^ 

b.  Fall  of  building  or  part  thereof.  In  case  a  building,  or  a  part 
of  a  building,  falls  on  private  property  adjoining,  the  person 
injured  by  reason  of  such  fall  has  a  right  of  action  against  the 
person  in  control  of  the  building,  if  the  latter  failed  to  exercise 
reasonable  diligence  in  discovering  its  dangerous  condition,  or 
in  preventing  the  fall.  There  is  no  liability  apart  from  negli- 
gence, it  seems,^^^  and  consequently  the  right  of  action  is  not  for 
the  maintenance  of  a  nuisance.^^*^  There  being  thus  no  right  of 
action  against  a  person  actually  in  control  of  the  building,  apart 
from  negligence  on  his  part,  the  lessor  cannot  well  be  liable  apart 
from  negligence  on  his  part.  If  the  unsafe  condition  of  the 
premises  does  not  constitute  a  nuisance  for  the  purpose  of  im- 
posing an  absolute  liability  upon  the  person  in  control,  it  can- 
not constitute  a  nuisance  for  the  purpose  of  imposing  an  abso- 
lute liability  upon  a  person  not  in  control.  The  few  decisions 
bearing  upon  the  liability  of  the  lessor  in  such  case  are  ordinarily 
opposed  to  the  idea  of  any  liability  apart  from  negligence,  even 
when  they  refer  to  the  condition  of  the  building  as  constituting 
a  nuisance.^^i 

If  the  fall  of  the  building  or  of  a  part  thereof  does  not  result 
from  a  condition  which  existed  at  the  time   of  the  lease,  the 

588  Shindelbeck  v.  Moon,  32  Ohio  the  defective  condition  of  the  build- 
St.  264,  30  Am.  Rep.  584.  ing.     In  Timlin  v.  Standard  Oil  Co., 

589  See  2  Shearman  &  Redfield,  126  N.  Y.  514,  27  N.  E.  786,  22  Am. 
Neg.  §  343  ad.  fin.;  2  Jaggard,  Torts,  St.  Rep.  845,  though  the  court  speaks 
839;  1  Cyclopedia  Law  &  Proc.  774;  of  the  lessor  being  liable  as  for  a 
Ainsworth  v.  Lakin,  180  Mass.  397,  nuisance,  it  is  expressly  declared 
62  N.  E.  746,  57  L.  R.  A.  132,  91  Am.  that  he  was  not  liable  unless,  at  the 
St.  Rep.  314.  time  of  the  lease,  he  "knew,  or  ought 

590  See  ante,   §  102.  to  have  known,  or  had  notice"  that 

591  In  Waterhouse  v.  Jos.  Schlitz  the  wall  was  in  a  dangerous  condi- 
Brew.  Co.,  12  S.  D.  397,  81  N.  W.  725,  tion.  Likewise  in  Todd  v.  Plight,  9 
48  L.  R.  A.  157,  76  Am.  St.  Rep.  616:  C.  B.  (N.  S.)  377,  though  the  opin- 
Id.,  16  S.  D.  592,  94  N.  W.  5S7;  and  ion  proceeds  on  the  theory  of  nui- 
Patterson  v.  Jos.  Schlitz  Brew.  Co.,  sance,  it  expressly  refers  to  the  fact 
16  S.  D.  33,  91  N.  W.  336,  the  les-  that  "tjie  defendant  let  the  house 
sor's  liability  is  based  upon  the  les-  when  the  chimneys  were  known  by 
Bor's  failure  to  exercise  reasonable  him  to  be  ruinous  and  in  danger  of' 
care  previous  to  the  lease  to  discover  falling." 
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lessor  is  not  Ha])le  therefor^^-  unless,  according  to  the  view 
adopted  in  some  jurisdictions,  he  has  contracted  to  keep  the 
premises  in  rt'i)air.^"3  Accordingly  he  is  not  liable  by  reason 
of  the  fall  of  a  structure  erected  by  the  tenant,'^"^  or  if  the  fall 
is  the  result  of  the  tenant's  improper  use  of  a  part  of  the  building 
leased.^'-*^ 

As  regards  the  fall  of  a  building  or  of  a  part  thereof  upon  a 
highway,  it  is  somcAvhat  difficult  to  say  whether  there  is  any 
absolute  obligation  upon  the  person  in  control  to  prevent  such 
fall,  in  other  words,  whether  a  building  which  is  likely,  cither 
in  part  or  as  a  whole,  to  fall  upon  the  highway,  is  a  public 
nuisance,  so  as  to  entitle  one  injured  by  its  fall  to  recover  dam- 
ages, irrespective  of  the  question  of  negligence.  A  building  which 
is  in  such  a  state  of  disrepair  as  to  be  apt  to  fall  upon  the 
highway  has  been  regarded  as  a  public  nuisance  on  which  an 
indictment  may  be  based^^^  and  there  are  occasional  decisions  in 
which  the  liability  of  the  person  in  control,  for  injuries  caused 
by  the  fall  of  a  wall  or  other  part  of  a  building,  or  of  an  object 
attached  thereto,  has  been  referred  to  as  a  liability  for  the  main- 
tenance of  a  nuisanee.^^'^  Even  these  latter  cases,  however,  ordi- 
narily discuss  such  person's  liability  as  existing  by  reason  of 
lack  of  due  care,^^^  and  in  other  cases  his  liability  is  placed  ex- 
clusively upon  the  ground  of  negligence,^^^  the  mere  fall  of  the 

092  Grogan   v.   Broadway   Foundry  the  circumstances,  as  a  question  for 

Co.,   87  Mo.  321;    O'Connor  v.   And-  the  jury. 

rews,  81  Tex.  28,  IG  S.  W.  628.  ooc  Reg  v.  Watts,  1  Salk.  357. 

693Boyce    v.    Tullerman,    183    111.  sot  Kalis  v.  Shattuck,  69  Cal.  593, 

115,  55  N.  E.  703;  Boyce  v.  Snow,  187  11  Pac.  346.  58  Am.  Rep.  568;  Deford 

111.  181.  58  N.  E.  403,  79  Am.  St.  Rep.  v.  State,  30  Md.  179;   Murray  v.  Me- 

214.     See  post,  §  107.  Shane,  52  Md.  217,  36  Am  Rep.  367; 

504  Grogan  v.  Foundry  Co.,  87  Mo.  Wilkinson  v.  Detroit  Steel  &  Spring 

821.  Works,  73  Mich.  405.  41  N.  W.  490. 

r.on  Kalis  v.  Shattuck,  69  Cal.  593,  bos  See  Kalis  v.   Shattuck,  69  Cal. 

11  Pac.  346,  58  Am.  Rop.  568.  593,  11  Pac.   396.  58  Am.  Rep.  568; 

In  Hofferberth  v.  Myers,  42  App.  Deford  v.  State.  30  Md.  179;  Wilkin- 
Div.  183,  59  N.  Y.  Supp.  88,  where  a  Fon  v.  Detroit  Steel  &  Spring  Works, 
wall  on  the  premises  gradually  73  Mich.  405.  41  N.  W.  490. 
forced  out  of  position  a  wall  on  an  r.no  Rector  of  Church  of  Ascension 
adjoining  lot,  It  was  held  that  the  v.  Buckhart,  3  Hill  (N.  Y.)  193; 
lessor  was  liable  if  this  was  a  result  Mullen  v.  St.  .John,  57  N.  Y.  567.  15 
of  the  original  constrn-^tinn  of  the  Am.  Rep.  530;  Railway  Co.  v.  Hop- 
wall,   and  this  was  regarded,  under  kins,  54  Ark.  209,  15  S.  W.  610,  12 
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building  or  of  a  part  thereof  being  regarded  as  prima  fade  evi- 
dence of  negligence,^"^"  in  accordance  with  the  so  called  doctrine 
of  res  ipsa  loquitur.^^^  AVhile  a  wall  or  building  in  such  a  state 
as  to  show  an  evident  likelihood  of  falling  upon  the  highway 
may  well  be  regarded  as  a  public  nuisance,  as  interfering  with 
the  use  of  that  part  of  the  highway,  by  frightening  persons  away 
therefrom,  it  would  seem  most  questionable  whether  a  wall  or 
building,  or  a  part  of  a  building,  can  properly  be  so  regarded,  so 
as  to  impose  either  criminal  liability,  or  an  absolute  liability  in 
damages  for  injuries  to  a  person  on  the  higliM^ay,  merely  because 
it  falls  upon  the  highway.  If  the  likelihood  of  its  fall  is  not  ap- 
parent to  the  ordinary  traveler  on  the  highway,  it  does  not  inter- 
fere with  the  use  of  the  highway  by  the  public,  nor  are  the  public 
affected  by  its  eventual  fall  and  the  consequent  injury  to  a  par- 
ticular individual. 

If,  in  accordance  with  the  views  above  indicated,  a  building 
or  a  part  of  a  building  or  other  structure  is  not  a  nuisance,  merely 
because  it  is  in  such  condition  that  it  eventually  falls  upon  the 
highway,  the  person  in  control  cannot  be  regarded  as  absolutely 
liable  for  any  injuries  caused  by  the  fall,  but  can  be  subjected 
to  liability  only  as  for  lack  of  due  care  in  regard  to  the  condition 
of  the  building,  and  as  before  stated,  the  cases  are  ordinarily 
to  this  effect.  And  if  such  a  structure  is  not  a  nuisance  for  the 
purpose  of  imposing  a  liability  upon  the  person  in  control  thereof, 

L.  R.  A.  189;  Inhabitants  of  Mulford  between  negligence  and  nuisance  ia 

V.  Holbrook,  91  Mass.   (9  Allen)   17,  well    stated.     See,    also,    Martin    v. 

85  Am.  Dec.   735;    Ryder  v.  Kinsey,  Pettit,  117  N.  Y.  118,  22  N.  E.  566,  5 

62  Minn.  85,  64  N.  W.  94,  34  L.  R.  A.  L.  R.  A.  794;    Sturmwold  v.  Schrei- 

557,  84  Am.  St.  Rep.  623.  ber,  69  App.  Div.  476,  74  N.  Y.  Supp. 

In    New    York    the    cases    distin-  995;  Matthews  v.  De  Groff,  13  App. 

guish,  in  the  case  of  actions  against  Div.  356.  43  N.  Y.  Supp.  237;    Dood 

abutting    owners,    lessors    or    others  v.  Rothschild,  31  Misc.  721,  65  N.  Y. 

for    defects    in    the    street,    between  Supp.  214. 

those  based  on  negligence  and  those  eoo  Hadley  v.  Taylor,  L.  R.  1  C.  P. 

based  on  the  maintenance  of  a  nui-  53;  Railway  Co.  v.  Hopkins,  54  Ark. 

sance,  holding  that  if  the  complaint  209.  15  S.  W.  610,  12  L.  R.  A.  189; 

is  based  on  one  theory  there  can  bo  Mullen  v.  St.  John,  57  N.  Y.  567,  15 

no  recovery  on  the  other.     See  Fish-  Am.  Rep.  530. 

er  V.  Rankin,  25  Abb.  N.  C.  191,  7  eoi  See  Shearman  &  Redfield,  Neg. 

N.   Y.   Supp.   837,   and   Mr.    Abbott's  §§  59,  60. 
note   thereto,   where  the   distinction 
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it  cannot  be  a  nuisance  for  the  purpose  of  imposing:  liability  upon 
a  person  who  has  Uivested  hiuisclf  of  the  control,  that  is,  one  who 
has  leased  to  another  the  land  with  tiie  Imilding  thereon,  and 
he  can  be  subjected  to  liability,  it  seems,  only  upon  the  theory  of 
negligence  in  leasing  a  building  Avhich  he  knows,  or  ought  to 
know,  to  be  in  a  dangerous  condition,  as  before  suggested.  In 
one  jurisdiction  the  lessor  has  been  held  liable  in  such  case  on  the 
theory  of  negligence,*'^-  while  in  others  the  liability  is  stated  as 
being  by  reason  of  the  leasing  of  the  premises  in  a  condition 
constituting  a  nuisance.^^-'' 

c.  Fall  of  snow  or  ice.  The  question  of  the  liability  of  a  lessor 
for  injuries  caused  to  one  on  the  highway  by  the  fall  of  ice  or 
snow  from  the  roof  of  a  building  has  been  the  subject  of  litiga- 
tion in  several  cases.  There  is  one  decision  to  the  effect  that  the 
lessor  is  liable  in  such  case,  on  the  theory  that  the  injury  is  due 
to  the  faulty  construction  of  the  roof.<"^^  And  elsewhere  it  has 
been  asserted  that  liability  for  such  an  injury  is  not  by  reason 
of  lack  of  due  care  in  the  management  of  the  roof  but  rather 
by  reason  of  the  erection  and  maintenance  of  a  roof  in  that 
shape. '^^^     In  other  cases  it  has  been  decided  that  the  lessor  is 

602  "Waterhouse     v.     Jos.      Schlitz  does   not    appear.     Nor   does   it   ap- 

Brew.   Co.    16   S.  D.   592,   94   N.   W.  pear  whether  the  statement  that  the 

587  ■  Patterson  v.  Jos.  Schlitz  Brew,  les.sor  and   lessee  were  prima  facie 

Co     16   S.  D.  33,  91  N.  W.  336,   65  responsible  means  that  there  was  a 

L.   R    A.  151.  presumption    that   they   were   negll- 

C0.-5  Keeler  v.  Lederer  Realty  Corp.,  gent,  under  the  doctrine  of  res  ipsa 

26  R    I.   524,  59   Atl.   855;    Kalis   v.  loquitur.       The  opinion  quotes  from 

Shattuck,   69   Cal.    593,   11   Pac.   346,  text  books  in  which  the  word  "nui- 

58  Am.  Rep.  568;   Uggla  v.  Brokaw,  sance"    is   used   in   connection   with 

117  App.  Dlv.  586,  102  N.  Y.  Supp.  the  liability  for  injuries  caused  by 

g5Y  the  fall  of  a  building. 

In  Mitchell  v.  Brady,  124  Ky.  411,  »04  Walsh  v.  Mead,  8  Hun  (N.  Y.) 

30  Ky.  Law  Rep.  258,  99  S.  W.  266,  387. 

124  Am.  St.  Rep.  408,  it  is  said  that  eos  Hannem  v.  Pence,  40  Minn.  127, 

the  lessor  and  lessee  are  both  prima  41  N.  W.   657,  12  Am.  St.  Rep.  717; 

facie   responsible   for  the   fall    of   a  Shipley  v.  Fifty  Associates.  106  Mbjbs. 

pipe  placed  on  the  building  leased.  194,   8    Am.    Rep.    318.     This    latter 

It  is   not   stated   that  the   fall   was  case  seems,  however,  to  be  overruled 

by   reason   of  defects  in  the  fasten-  in   this  regard  by  later  cases  cited 

Ings   of   the   pipe   which   existed   at  in  the  next  note, 

the  time  of  the  lease,  and  the  theory  In   Cnman  v.  Alles,  198  Mass.  99. 

on  which  the  lessor  was  held  liable  83  N.  E.  1097,  15  L.  R.  A.   (N.  S.) 
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not  liable  for  injuries  so  caused,  for  the  reason  that  he  has  a  right 
to  rely  upon  the  exercise  of  due  care  by  the  tenant  in  removing 
snow  and  ice.*"^^ 

If  the  lessor  is  to  be  held  liable  in  such  case,  it  seems  proper 
to  base  his  liability  upon  his  negligence  in  leasing  the  property 
with  a  roof  which  he  knows  is  likely,  by  reason  of  its  construc- 
tion, to  be  a  source  of  danger  to  others.*'^'^  And  whether  the  con- 
struction of  the  roof  is  such  that,  in  view  of  the  climatic  condi- 
tions in  that  particular  place,  he  is  negligent  in  placing  the  build- 
ing in  the  control  of  another,  who  may  or  may  not  clear  off  the 
roof,  would  seem  to  be  a  proper  question  for  a  jury  to  pass 
upon.^os  To  hold  him  absolutely  free  from  liability  in  any  and 
every  such  case  is  in  contravention  of  the  ordinary  rules  as  to  a 
lessor's  liability  for  a  condition  on  the  premises,*509  and  on  the 
other  hand  to  hold  him  absolutely  liable  in  such  a  case,  without 
reference  to  the  question  of  negligence,  seems  justifiable  only 
upon  the  theorj^  that  a  roof  from  which  snow  and  ice  may  thus 
possibly  fall  on  the  highway  constitutes  a  public  nuisance,  and, 
as  was  remarked  by  a  distinguished  Massachusetts  judge,  if  such 
a  condition  of  the  premises  constitutes  a  nuisance,  "half  the 
householders  in  Boston  (or  in  any  other  Northern  city)  are  in- 
dictable. "^^*^  Since  a  roof  so  constructed  as  to  facilitate  the 
fall  of  snow  or  ice  therefrom  on  the  highway  does  not  interfere 
with  the  use  of  the  highway  by  the  public,  it  does  not  seem  to 
come  within  the  legal  conception  of  a  public  nuisance,^^i  and  it 

1120,  the  same  theory  was   applied  441,  79  N.  E.  810,  it  being  there  said 

to  relieve  the  lessor  from  liability  for  that  "because  of  the  failure  of  the 

injury  caused  by  the  fall  of  ice  result-  plaintiff  to   introduce   evidence  that 

ing  from  the  accurhulation  of  water  the    house    was    a   nuisance    at    the 

in  a   gutter  on  the   building,   since  time  of  the  letting  by  the  defendant 

the    tenant    might    have    prevented  or  that  there  was  an  existing  condi- 

such  accumulation.  tion  of  construction  that  the  defend- 

608  Lee  V.  McLaughlin,  86  Me.  410,  ant  intended  to  have  used  in  such  a 

30  Atl.  65,  26  L.  R.  A.  197;   Clifford  way  as  to  make  it  a  nuisance,  a  ver- 

V.   Atlantic  Cotton   Mills.  146   Mass.  diet  was  rightfully  directed  for  the 

47,  15  N.  B.  84,  4  Am.  St.  Rep.  279;  defendant." 

Leonard  v.  Storer,  115  Mass.  86,  15  eog  See  ante,  §  101. 

Am.   Rep.    76;    Atwill   v.   Blatz,    118  eio  Holmes,    J.,    in   Clifford   v.    At- 

Wis.  226,  95  N.  W.  99.  lantic  Cotton  Mills,  146  Mass.  47,  15 

607  See  ante,  §  102.  N.  E.  84,  4  Am.  St.  Rep.  279. 

608  Such   a   view    is   perhaps   indi-  eii  See  ante,  §  103  b, 
cated  in  Neas  v.  Lowell,  193  Mass. 
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is  not  a  private  nuisance,  since  its  existence  is  not  a  continuing 
cause  of  injury  to  any  particular  individual.*^' ^" 

d.  Escape  of  water  or  filth.  For  injuries  to  adjoining  premises 
or  property  tiiereon  caused  by  the  failure  to  make  repairs  in 
pipes,  drains  or  cesspools,  the  necessity  for  -which  arose  after 
the  demise,*''-  or  for  those  caused  by  the  tenant's  improper  use 
of  such  appurtenances,  the  lessor  is  not  liable,"'^  while  he  is 
liable  if  their  condition  is  such  at  the  time  of  the  demise  that, 
though  properly  used  by  the  tenant  in  the  manner  to  be  antici- 
pated, such  injuries  result.''^'* 

e.  Interference  with,  water  rights.  The  lessor  is  not  liable  for 
the  act  of  his  tenant  in  interfering,  by  the  erection  of  a  dam  or 
otherwise,  with  the  natural  flow  of  a  stream  or  of  surface  wa- 
ter,**^^  or  in  polluting  it,"^^  unless  he  advised  or  aided  the  tenant 
therein,^^*^  or  unless  the  condition  oF  the  premises  at  the  time  of 

6iia  See  ante,  §  102.  «i<  Fleischner  v.  Citizens'  Real  Es- 
«i2  Deutsch  V.  Abeles,  15  Mo.  App.  tate  &  Inv.  Co.,  25  Or.  119,  35  Pac. 
398;  Harris  v.  Cohen,  50  Mich.  324,  174;  Knauss  v.  Briia,  107  Pa.  85; 
15  N.  W.  493;  Strauss  v.  Hamersley,  Fow  v.  Roberts.  108  Pa.  489;  Wunder 
37  N.  Y.  St.  Rep.  749,  13  N.  Y.  Supp.  v.  McLean,  134  Pa.  334,  19  Atl.  749, 
816;  Ingwersen  v.  Rankin.  47  N.  J.  19  Am.  St.  Rep.  702;  Rex  v.  Pedly, 
Law,  18,  54  Am.  Rep.  109;  Pope  t.  1  Adol.  &  E.  822;  McCullum  v.  Hutch- 
Boyle,  98  Mo.  527,  11  S.  W.  1010;  ison,  7  U.  C.  C.  P.  508.  So  in  My- 
Mylander  v.  Beimschla,  102  Md.  689,  lander  v.  Beimschla,  102  Md.  689,  62 
62  Atl.  1038,  5  L.  R.  A.  (N.  S.)  316.  Atl.  1038,  5  L.  R.  A.  (N.  S.)  316,  while 
613  "Vason  V.  City  of  Augusta,  38  the  landlord  was  regarded  as  free 
Ga.  542;  Edgar  v.  Walker,  106  Ga.  454,  from  liability,  in  the  case  of  defects 
32S.  E.  582.  So  in  Lufkin  V.  Zane.  157  in  a  spout  which  arose  during  the 
Mass.  117,  31  N.  E.  757.  17  L.  R.  A.  lease,  so  far  as  concerned  injuries  ac- 
251,  34  Am.  St.  Rep.  262,  a  case  of  cruing  during  that  tenancy,  he  was 
a  flow  of  wast6  matter  from  a  stable,  held  liable  for  injuries  thereafter 
it  was  said  that  "if  it  was  reasonably  accruing,  though  he  subsequently 
practicable  to  use  the  premises  for  a  leased  to  another, 
stable  in  the  manner  in  which  the  sis  .Tansen  v.  "Varnum.  89  111.  100; 
landlord  intended  they  should  be  Baker  v.  Allen,  06  Ark.  271,  50  S.  W. 
used,  without  creating  a  nuisance,  511,  74  Am.  St.  Rep.  93;  Fiske  v. 
then  it  cannot  be  said  that  by  letting  Framingham  Mfg.  Co..  31  Mass.  (14 
them  the  landlord  authorized  the  Pick.)  491;  Batteman  v.  P"'inn,  32 
creation  or  continuance  of  a  nul-  How.  Pr.  (N.  Y.)  501 ;  Sargent  v. 
sance."  To  the  same  effect,  that  a  Stark,  12  N.  H.  332. 
livery  stable  is  not  necessarily  a  «i8  Little  Schuylkill  Nav.  Co.  v, 
nuisance  so  as  to  render  the  lessor  Richards.  57  Pa.  142,  98  Am.  Dec.  209. 
liable,  see  Metropolitan  Sav.  Bnnk  v.  ik  TwIss  v.  Baldwin,  9  Conn.  291, 
Manlon,  87  Md.  68,  39  Atl.  SO.  23  Am.  Dec.  339;  Baker  v.  Allen,  66 
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thie  demise  was  such  that  this  was  a  natural  result  of  the  tenant's 
use  of  the  premises. ^^^ 

f .  Injuries  to  other  tenants.  A  tenant  of  other  premises,  under 
the  same  landlord,  whether  or  not  a  part  of  the  same  building, 
is  a  third  person  within  the  meaning  of  the  rule  of  liability  which 
we  have  above  considered,  and  consequently  a  landlord  is  not 
liable  to  his  tenant  for  injuries  caused  by  conditions  existing  on 
premises  leased  by  him  to  another  person,  if  he  had  no  part  in 
the  creation  of  such  conditions.*^^^  So  a  landlord  is  not  ordina- 
rily liable  for  injuries  to  his  tenant,  caused  by  the  nonrepair  or 
negligent  management  of  water  fixtures  or  appliances  in  another 
part  of  the  same  building  which  is  leased  to  another  person.®^® 

§  104.     Liability  of  transferee  of  reversion. 

The  liability,  by  reason  of  the  demise  of  premises  while  in  a 
condition  productive  of  injury  to  a  stranger,  is  necessarily  re- 


Ark.  271,  50  S.  W.  511,  74  Am.  St. 
Rep.  93. 

618  So  the  lessor  was  held  liable  for 
the  pollution  of  a  stream  where 
"houses,  drains  and  wells  were  con- 
structed and  owned  by  the  (lessor) 
and  were  adapted  to  be  used,  and 
intended  to  be  used,  by  the  tenants 
in  the  manner  in  which  they  were 
used,"  and  this  resulted  in  such  pol- 
lution. Jackman  v.  Arlington  Mills, 
137  Mass.  277.  But  it  was  held  that 
a  lessor  was  not  liable  for  the  taking 
of  an  excessive  amount  of  water  from 
a  stream  at  the  dry  season  of  the 
year  merely  because  the  flume  on 
the  premises  by  which  the  water  was 
taken  was  of  a  size  proper  for  tak- 
ing such  amount,  this  amount  not 
being  excessive  at  other  seasons  of 
the  year.  Gould  v.  Stafford,  91  Cal. 
146,  27  Pac.  543. 

619  White  V.  Montgomery,  58  Gai 
204;  Peterson  v.  Bullion-Beck  & 
Champion  Min.  Co.,  33  Utah,  20,  91 
Pac.  10^5.  So  it  was  held  that  the 
landlord  is  not  liable  for  injuries  to 


one  of  his  tenants  caused  by  the  use 
of  gasoline  by  another  tenant  in  the 
same  building,  unless  he  knew,  or 
had  reason  to  know,  when  leasing  to 
the  latter,  that  he  would  use  gaso- 
line or  some  other  dangerous  sub- 
stance. Lewis  V.  Hughes,  12  Colo. 
208,  20  Pac.  621. 

620  Lebensburger  v.  Scofield  (C  C. 
A.)  155  Fed.  85;  Haizlip  v.  Rosen- 
berg, 63  Ark.  430,  39  S.  W.  60,  62  Am. 
St.  Rep.  206;  Becker  v.  Bullowa,  36 
Misc.  524,  73  N.  Y.  Supp.  944;  Leon- 
ard V.  Gunther,  47  App.  Div.  194,  63 
N.  Y.  Supp.  99;  White  v.  Montgom- 
ery, 58  Ga.  204;  McCarthy  v.  York 
County  Sav.  Bank,  74  Me.  315,  43 
Am.  Rep.  591;  Harris  v.  Cohen,  50 
Mich.  324,  15  N.  W.  493;  Sheridan 
V.  Forsee,  106  Mo.  App.  495,  81  S. 
W.  494.  Compare  Freidenburg  v. 
Jones,  63  Ga.  612;  Jones  v.  Freiden- 
burg, 66  Ga.  505,  42  Am.  Rep.  86. 
where  the  landlord  and  a  tenant  both 
had  the  right  to  use  the  bath  room 
in  which  the  leak  occurred. 
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strioted  to  the  person  who  makes  the  dcmLsc,  and  cannot  be  ex- 
tended to  one  to  whom  tlie  reversion,  existing  after  the  making 
of  the  demise,  is  transferred."-*  It  has  been  in  one  case  decided 
that  the  transferee  might  be  liable  if  he  knew  of  such  condition  at 
the  time  of  his  acceptance  of  the  trausfer,«22  but  such  a  view 
seems  most  questionable,  since  Uie  transferee  has  neither  created 
nor  maintained  the  dangerous  conditicm,  and  he  is  in  no  position 
to  effect  its  removal.  One's  mere  acquisition  of  an  interest  in 
property  in  connection  with  which  a  dangerous  or  harmful  con- 
dition exists,  the  property  still  remaining  in  another's  control, 
cannot  involve  any  liability  on  his  i)art  to  a  person  injured  by 
such  condition,  on  the  theory  either  of  negligence  or  of  nuisance, 
since  such  tran.sferee  of  an  interest  in  the  property  cannot,  while 
the  property  is  in  another's  exclusive  control,  be  regarded  as 
negligent  in  failing  to  remove  the  condition,  or  as  thereby  main- 
taining a  nuisance.^-"  A  transferee  of  the  reversion  is,  however, 
liable,  as  would  be  any  other  person,  if  he  advises,  aids  or  abets 
an  action  of  the  tenant  which  causes  an  injury  to  a  stranger.^* 

§  105.    Efifect  of  renewal  of  lease. 

Although  neither  tlic  lessor  nor  his  ti*ansferee  is  liable  to  one 
injured  by  reason  of  a  condition,  existing  in  connection  with 
the  premises,  which  arose  after  the  malcing  of  the  lease,  he  is  so 
liable  if  he  renews  the  lease  with  such  condition  still  existent, 
and  knowing,  or  having  reason  to  know,  of  such  condition,  the 
same  rule  appljang  as  if  the  lease  were  not  a  renewal,  but  an 
original,  lease.^'^s 

621  Timlin  v.  Standard  Oil  Co.,  126  sage  in  Addison  on  Torts,  which  Is 
N.  Y.  &14,  27  N.  E.  786,  22  Am.  St.  in  turn  based  on  a  djctum  of  Little- 
Rep.  845;  Ahern  v.  Steele,  115  N.  Y.  dale,  J.,  in  Rex  v.  Pedly,  1  Adol.  & 
203,  22  N.  E.  193,  5  L.  R.  A.  449,  12  E.  827.  But  this  dictum  is  ques- 
Am.  St.  Rep.  778;  Woram  v.  Noble,  tioned  in  the  last  (eighth)  edition 
41  Hun  (N.  Y.)  398;  Dalay  v.  Sav-  of  Mr.  Addison's  work  at  p.  499,  in 
age,  145  Mass.  38,  12  N.  E.  841,  1  Am.  Clarlc  &  Lindsell,  Torts  (3d  Ed.)  at 
St.  Rep.  429;  Lufkin  v.  Zane.  157  p.  39,  and  in  Ahern  v.  Steele,  115  N, 
Mass.  117,  31  N.  E.  757.  17  L.  R.  A.  Y.  203,  22  N.  E.  193,  5  L.  R.  A.  449. 
251,  34  Am.  St.  Rep.  262.  12    Am.    St.    Rep.    778.     A    contrary 

622  Pierce  v.  German  Sav.  &  Loan  view  appears  also  to  be  indicated  in 
Soc,  72  Cal.  ISO,  13  Pac.  478,  1  Am.  Dalay  v.  Savage,  145  Mass.  38,  12  N. 
St.  RpD.  45.  E.  841,  1  Am.  St.  Rep.  429. 

C23  The   decision  cited  in  the  last       ^24  See  ante,  at  note  546. 
preceding   note   is  based  on   a  pas-       «28  Ingwersen  v.  Rankin,  47  N.  J. 
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§  106.    Periodic  tenancy. 

The  question  has  arisen  whether,  in  the  case  of  a  periodic  lease, 
that  is,  one  from  year  to  year,  from  month  to  month,  or  the  like, 
the  landlord  is  liable  for  a  defect  or  injurious  condition  in  the 
premises  existent  at  the  end  of  any  period,  as  if  he  had  at  that 
time  given  a  renewal  lease,  merely  because  he  has  failed  to  give 
the  necessary  notice  and  thereby  terminate  the  tenancy  at  that 
time.  A  tenancy  from  year  to  year  being  in  effect  a  tenancy  for 
one  year  certain  with  a  growing  interest  during  every  year  there- 
after, springing  out  of  the  original  lease,^26  j^  would  seem  that 
the  reversioner  could  not  be  held  liable  for  injuries  caused  by  a 
condition  not  existing  at  the  commencement  of  the  tenancy  but 
arising  thereafter,  prior,  however,  to  a  time  at  which  he  might 
have  terminated  the  tenancy,  that,  in  other  words,  he  is  not 
liable  as  if  he  had  renewed  the  lease  at  the  end  of  the  year  merely 
because  he  failed  at  that  time  to  terminate  the  tenancy,  and  a 
similar  view  would  seem  to  apply  in  the  case  of  any  other  peri- 
odic tenancy.  The  English  decisions,  as  they  now  stand,  are 
clearly  to  the  effect  that,  in  the  case  of  a  periodic  tenancy,  the 
landlord  is  not  liable  for  conditions  arising  after  the  commence- 
ment of  the  tenancy.*^27     There  are  occasional  decisions  in  this 

Law,  18,  54  Am.  Rep.  109;  Baker  v.  627  in  Gandy  v.  Jubber,  5  Best  A 

Allen,    66    Ark.    271,    50    S.    W.    511,  S.  78,  it  was  held  that  the  landlord, 

74     Am.     St.     Rep.     93;     Dalay     v.  failing  to  terminate  a  tenancy  from 

Savage,     145     Mass.     38,    12    N.     E.  year  to  year,  was  liable  for  the  in- 

841,  1  Am.   St.  Rep.   429;    Ahern  v.  juries  if  the  injurious  condition  had 

Steele,  115  N.  Y.  203,  22  N.  E.  193,  5  existed  at  the  end  of  any  year.     A 

L.  R.  A.  449,  12  Am.  St.  Rep.  778;  contrary   conclusion  was  arrived  at 

Timlin  v.   Standard  Oil  Co.,  126  N.  on  writ  of  error,  but  the  case  was 

Y.  514,  27  N.  E.  786,  22  Am.  St.  Rep.  settled    and    the    opinion    never    de- 

845;    Matthews  v.   DeGroff,   13   App.  livered.     This  opinion  is  reported  in 

Div.  356,  43  N.  Y.  Supp.  237;  Fleisch-  Gandy  v.  Jubber,  9  Best  &  S.  15.     In 

ner  v.  Citizens'  Real  Estate  &   Inv.  the  subsequent  case  of  Sandford  v. 

Co.,  25  Or.  119,  35  Pac.  174;  Water-  Clarke,  21  Q.  B.  Div.  398,  the  decision 

house  V.  Jos.  Schlitz  Brew.  Co.,  12  S.  in  error  in  the  previous  case  is  re- 

D.  397,  81  N.  W.  725,  48  L.  R.  A.  157,  ferred  to  as  law  in  the  case  of  a  ten- 

76  Am.  St.  Rep.  616;   Gandy  v.  Jub-  ancy  from  year  to  year,  but  it  was  de- 

ber,    5    Best    &    S.    78;    Metzger    v.  cided    that    the    same    rule    did    not 

Schultz,  16  Ind.  App.  454,  43  N.  E.  apply   to   a   weekly   tenancy   on   the 

886,  45  N.  E.  619,  59  Am.  St.  Rep.  323.  theory  that  a  weekly  tenancy  is  in 

626  See  Cattley  v.  Arnold,  1  Johns,  its   nature   different  from  one   from 

&  H.  651,  and  ante,  §  14  a,  year  to  year  and  comes  to  an  end  at 
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country  to  the  contrary .^^^ 

§  107.     Effect  of  contract  as  to  condition  or  repairs. 

It  has  been  quite  frequently  asserted  that  if  there  Is  an  a^rree- 
meut  by  the  landlord  to  make  repairs,  the  landlord  is  liable  for 
injuries  arising  from  a  failure  to  make  them,  although  the  ne- 
cessity for  repairs  does  not  arise  till  after  the  demise,  the  theory 
usually  advanced  being  that  thereby  circuity  of  action  is  avoid- 
ed.'^^s  Occasionally  the  liability  of  the  landlord  by  reason  of 
such  an  agreement  has  been  questioned.^^o 

That  the  landlord  is  so  liable  was  first  suggested  somewhat  over 
a  century  ago,  in  a  case°-^^  in  which  it  was  decided  that,  by  reason 

the  end   of  each  week  without  any  c20Gridley  v.  City  of  Bloomlngton, 

notice.     But  in  Bowen  v.  Anderson  68    111.    47;    Reichenbacher    v.    Pah- 

[1894]  1  Q.  B.  164,  this  latter  deci-  meyer,  8  111.  App.   (8  Bradw.)   217;' 

sion  is  overruled,  and  it  is  decided  Boyce  v.  Tallerman,  183  111.  115,  55 

that  a  weekly  tenancy  is  not  term-  N.  E.  703;  City  of  Lowell  v.  Spauld- 

inated  without  notice,  and  that  there-  ing,  58  Mass.  (4  Cush.)   277,  50  Am. 

fore   the    landlord   is  not   liable   for  Dec.  775;    Inhabitants  of  Milford  v. 

a  condition  arising  after  the  making  Holbrook,  91  Mass.   (9  Allen)   17,  85 

of  the  lease.  Am.  Dec.  735;   Szathmary  v.  Adams, 

628  In  Borman  v.  Sandgren,  37  111.  166  Mass.  145,  44  N.  E.  124;  Frisch- 

App.  16  and  Griffith  v.  Lewis,  17  Mo.  burg  v.  Hurter,  173  Mass.  22,  52  N. 

App.  605,  the  decision  in  Gandy  v.  E.    1086;    Mills    v.    Temple-West,    1 

Jubber,  5  Best  &  S.  78,  is  followed,  Times  Law  R.  503  (semble) ;  Nelson 

without    any    particular    discussion  v.    Liverpool   Brewery    Co.,    2    C.    P. 

and    without    reference    to    that   on  Div.  311. 

error  in  Id.,  9  Best  &  S.  15,  and  a  like  cso  Russell  v.  Shenton,  3  Q.  B.  440; 

view  appears  to  be  adopted  in  East  Brady  v.  Klein,  133  Mich.  422,  95  N. 

End  Imp.  Co.  v.  Sipp,  14  Ky.  Law  W.  557,  62  L.  R.  A.  909,  103  Am.  St. 

Rep.  924.     But  Hull  v.   Sherrod,  97  Rep.  455;  Clyne  v.  Helmes,  61  N.  J. 

111.  App.  298,  appears  to  accord  with  Law,  358,  39  Atl.  767.     In  Sterger  v. 

the  later  English  doctrine.     In  Glass  Van  Sicklen,  132  N.  Y.  499,  30  N.  E. 

V.  Colman,  14  Wash.  635,  45  Pac.  310,  987,  16  L.  R.  A.  640,  28  Am.  St.  Rep. 

it  was  decided   that  if  the  tenancy  594,  it  is  said  that  "the  covenant  of 

was  to  be  regarded  as  coming  to  an  the  landlord  to  repair  does  not  enure 

end  at  the  end  of  each  period,  the  to  the  benefit  of  a  stranger  sustain- 

tenant  was  to  be  regarded  as  having,  ing   injury   because   of   its    breach." 

at  the  end  of  each  period,  asserted  The    case    cited    in    support    of    the 

his    right    then    to    remove    the    Im-  statement.  Odell  v.  Solomon,  99  N.  Y. 

provements  which  caused  the  Injury,  635,  1  N.  E.  408,  involved  a  covenant 

and  as  having  replaced  them  at  the  by  the  lessee. 

commencement    of    the    succeeding  csi  payne  v.  Rogers,  2  H.  Bl.  350. 
period. 
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of  such  an  agreement  on  the  part  of  the  landlord,  the  tenant 
was  not  liable,  and  one  of  the  judges  said  that  to  hold  the  tenant 
liable  in  such  a  case  would  '^' encourage  circuity  of  action,  as  the 
tenant  would  have  his  remedy  over  against  the  landlord."  A 
recent  Illinois  case^^-  appears  to  be  the  only  actual  adjudication 
that  the  landlord  is  liable  by  reason  of  such  a  covenant,  and  there 
has  been  no  judicial  discussion  of  the  theory  of  liability  or  of 
the  soundness  of  the  view  that  such  a  liability  exists.  Prima 
facie,  as  has  been  remarked,'^^^  "j^  would  be  difficult  to  say  that 
a  contract  between  the  landlord  and  tenant  could  give  third  per- 
sons a  right  to  sue  the  landlord. ' '  The  contract  by  the  landlord 
cannot  be  regarded  as  made  for  the  benefit  of  any  person  who 
may  happen  to  be  injured  by  a  condition  on  the  premises  which 
would  have  been  obviated  had  the  contract  been  performed,  and 
consequently  the  person  injured  would  have  no  right  of  action 
upon  the  contract,  even  in  jurisdictions  where  the  beneficiary  of 
a  contract  made  with  another  is  allowed  to  sue  thereon,^''*  and 
even  conceding  that  damages  for  such  injuries  could  be  recovered 
in  an  action  on  the  contract,  as  distinguished  from  an  action 
of  tort.^^5  The  landlord's  liability,  consequently,  if  it  exists  at 
all,  must  be  in  tort  and  not  in  contract.  As  to  the  theory  of 
avoidance  of  circuity  of  action,  this  is,  as  has  been  remarked  in 
this  particular  eonnection,^^^  "a  questionable  principle  at  best, 
and  peculiarly  one  of  last  resort  and  one  whose  operation 
thus  broadly  applied  is  counter  to  every  just  notion  of  privity 
of  action."  Moreover  it  assumes  that,  in  case  of  a  recovery 
by  the  person  injured,  as  against  the  tenant,  of  a  judgment  for 
damages,  the  tenant  could,  in  an  action  against  the  landlord  on 
the  contract,  recover  the  amount  of  such  judgment,  which  he  has 
been  compelled  to  pay.  Whether  A's  subjection  to  such  a  judg- 
ment in  favor  of  a  third  person,  for  injuries  which  would  not 
have  occurred  had  B  performed  his  contract  to  repair,  would 
be  a  proper  ground  of  recovery  in  an  action  by  A  against  B 
for  nonperformance  of  the  contract,  is  open  to  most  serious  ques- 

e32Boyce    v.    Tallerman,    183     111.  635  See  ante,  §  87  d   (10). 

115,   55  N.   E.   703.  636  6  Am.  Law  Rev.  at  p.  629.  in  the 

633  Per  Colericlge,  J.,  in  Russell  v.  course  of  an  able  and  suggestive 
Shenton,  3  Q.  B.  449.  article  by  Joseph  Willard.  Esq.,  of  the 

634  See  article  by  Professor  Willis-  Boston  bar,  on  "Resrion-^ibilitv  for 
ton  in  15  Harv.  Law  Rev.  at  p.  803;  the  Condition  of  Demised  Premises." 
Hammon,  Contracts,  714, 
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tion.  Neither  the  injury  to  a  third  person  nor  a  reeovery  by 
him  would  seem  to  have  been  within  the  contemplation  of  the 
parties  at  the  time  of  the  making  of  the  contract.  In  other  words, 
a  contract  to  make  repaii-s  should  not  be  given  the  effect  of  a 
contract  to  indemnify  against  liability  for  injuries  caused  third 
persons  by  lack  of  repairs. 

Tt  has  been  suggested  that  the  landlord  may  be  held  liable,  by 
reason  of  his  contract  to  make  repairs,  for  injuries  received  by 
a  third  person,  on  the  theory  that  the  landlord  is,  by  reason  of 
such  contract,  in  control  of  the  premises,  so  far  as  concerns  the 
repair  or  lack  of  repair  thereof.^"  But  it  is  doubtful  whether 
one  can  properly  be  regarded  as  in  control  of  premises  for  the 
purpose  of  imposing  on  him  a  duty  as  to  third  persons,  merely 
because  he  has  agreed  to  repair  such  premises.*''''^ 

That  the  lessor  reserves  the  right  to  make  repairs,  without 
contracting  to  make  them,  has  been  held  to  impose  no  liability 
upon  him  for  injuries  caused  by  the  lack  of  repair.^aa 

There  are  in  England  decisions  to  the  effect  that  the  lessor  is 
exempt  from  liability  Cor  injuries  caused  by  conditions-'  existing 
at  the  time  of  the  demise,  if  the  lessee  has  contracted  to  make 
repairs,  the  theory  being  that,  by  thus  devolving  the  duty  of  re- 

637  Burdick  v.  Cheadle,  2C  Ohio  St.  which  we  have  been  referred,  im- 
393    20  Am.  Rep.  767.  plies  something  more  than  the  right 

638  In  the  recent  case  of  Cavalier  v.  or  liability  to  repair  the  premises. 
Pope  [1906]  App.  Cas.  428,  it  is  said  It  implies  the  power  and  the  right 
by  Lord  Atkinson,  in  an  opinion  to  admit  people  to  the  premises  and 
concurring  with  those  of  the  other  to  exclude  people  from  them.  But, 
judges.  "It  was  insisted  upon  by  the  this  power  and  this  right  belong  to 
appellant's  counsel  that  the  premises  the  tenant,  not  to  the  landlord,  and 
were  under  the  control  of  the  land-  the  latter's  contract  to  repair  can- 
lord  because  of  his  agreement  to  re-  not  transfer  them  to  him.  The  exls- 
pair.  I  have  been  quite  unable  to  tence  of  such  an  agreement  may  en- 
follow  the  reasoning  by  which  that  title  a  landlord  to  demand  from  his 
ronclusioti  has  been  arrived  at.  In  tenant  admission  to  the  premises  for 
Miller  v.  Hancock  [18931  2  Q.  B.  177,  the  servants  and  workmen  required 
and  Hargroves,  Aronsnn  &  Co.  v.  to  carry  out  his  contract,  but  noth- 
Hartopp  [1^051  1  K.  B.  472.  the  land-  ing  in  the  shape  of  control." 

lord  was  held  liable  because  control        «3o  Ahern  v.  Steele,  115  N.  Y.  203, 

was  retained  by  him;  but  the  power  22  N.  E.  193,  5  L.  R.  A.  449,  12  Am. 

of  control  necessary  to  raise  the  duty,  f^t.  Rep.  778.     And  see  Clifford  v.  At- 

for  a  breach  of  which  damages  were  lantic  Cotton  Mm?.  14«  Mass.  47,  15 

recovered    In    the    several    cases    to  N.  E.  84,  4  Am.  St.  Rep.  279. 
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pairs  on  the  lessee,  the  lessor  shows  tliat  he  does  not  ''authorize  the 
premises  to  be  kept  in  a  dangerous  state.  ""^^^  Tliis  theory  of 
authorization  as  a  basis  of  the  lessor's  liability  has  been  before 
referred  to,^^^  and  it  does  not  seem  that  such  liability,  imposed 
by  a  rule  of  law,  should  be  excluded  merely  by  the  lessee's  cove- 
nant to  undertake  the  duties  which  the  lessor  owes  in  this  respect 
to  the  public  generally.  That  a  lessor  cannot  thus  relieve  himself 
from  liability  for  a  dangerous  condition  existing  in  connection 
with  the  premises  at  the  time  of  the  lease,  by  exacting  a  covenant 
to  repair  from  the  lessee,  has  been  decided  in  several  cases  in  this 
country .^^2  Jn  Massachusetts,  however,  there  are  to  be  found 
expressions  favoring  the  English  view,*^-*^  and  the  highest  court 

840  Pretty  v.  Bictmore,  L.  R.  8  C.  enant  of  the  lessee  to  keep  in  repair 
P.  401;  Gwinnell  v.  Earner,  L.  R.  10  absolved  the  lessor  from  that  duty 
C,  P.  658.  toward    the    public,    why    is    he   not 

»4i  See  ante,  at  notes  563-567.  absolved     without    covenant?       For 

642  "The  person  injuriously  affected  whether  or  not  covenanting  so  to  do, 
by  the  ruinous  state  of  the  premises  the  tenant  or  occupant  of  premises  is 
demised  has  no  right  nor  privity  in  under  the  duty  to  the  public  to  keep 
the  covenant.  He  is  not  given  there-  them  in  a  safe  condition,  so  far  as 
by  a  right  of  action  against  the  les-  the  public  have  concern  therewith." 
see  greater  nor  more  sure  than  he  Folger,  J.,  in  Swords  v.  Edgar,  59  N. 
had  before.  He  has  the  right  with-  Y.  28,  17  Am.  Rep.  295.  To  the  same 
out  the  covenant.  *  *  *  It  is  not  effect,  see  Ingwersen  v.  Rankin,  47 
so  that  a  person  upon  whom  there  N.  J.  Law,  18,  54  Am.  Rep.  109;  Nug- 
rests  a  duty  to  others  may,  by  an  ent  v.  Boston,  C.  &  M.  R.  Co.,  80  Me. 
agreement  solely  between  himself  62,  12  Atl.  797,  6  Am.  St.  Rep.  151; 
and  a  third  person,  relieve  himself  Odell  v.  Solomon,  99  N.  Y.  635,  1  N. 
from  the  fulfillment  of  his  duty.  E.  408;  Keeler  v.  Lederer  Realty 
Surely  an  ineffectual  attempt  to  full-  Corp.,  26  R.  I.  524,  59  Atl.  855;  Hel- 
fill  it  would  not;  as  if  in  this  case  big  v.  Slaughter,  95  111.  App.  623. 
insufficient  repair  of  the  pier  had  643  Leonard  v.  Storer,  115  Mass. 
been  made  by  a  builder  who  had  86,  15  Am.  Rep.  76,  where  the  land- 
contracted  with  the  lessor  to  do  all  lord  was  held  not  to  be  lia- 
that  was  needful  to  make  the  pier  ble  for  injuries  to  a  person 
secure  for  all  comers.  A  covenant  passing,  caused  by  the  fall  of  snow 
taken  from  a  lessee,  to  k^ep  in  order  from  the  roof,  the  decision  was 
and  repair,  is  no  more  effectual  than  presumably  based  on  the  theory  that 
a  contract  with  a  builder  to  the  same  the  failure  to  remove  the  snow,  and 
end.  Both  may  afford  an  indemnity  not  the  slope  of  the  roof,  was  what 
to  the  lessor,  bitt  neither  can  shield  caused  the  injury  (see  ante,  note 
him  from  liability.  *  *  *  jf  P06),  biit  the  opinion  mentions  the 
Pretty  v.  Bickmore.  L.  R.  8  C.  P.  401,  fact  that  the  tenant  agreed  to  make 
is  put  upon  the  ground  that  the  cov-   all  repairs.     In  Munroe  v.  Carlisle, 
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of  tliat  stato  has  gone  so  Tar  as  to  hold  thai  a  h'ssor  is  volioved 
from  liability,  for  injuries  caused  by  the  condition  of  a  part  of 
tlie  building  not  leased  by  him,  by  a  covenant  on  the  part  of  the 
lossoo  of  another  part  to  save  him,  the  lessor,  harmless  from  any 
claim  or  damage  arising  in  connection  with  the  part  not 
leased.^^^* 

§  108.    Conditions  in  connection  with  propsrty  not  leased. 

If  a  building  is  leased  in  part  only,  the  landlord  is  liable  for 
defects  and  dangerous  conditions  in  that  part  of  the  building 
not  leased,  resulting  in  injury  to  strangers,  since  he  is  in  control 
of  that  part."^-*  On  the  same  principle,  if  the  owner  of  a  building 
leases  the  various  apartments  therein  to  different  tenants,  the 
exterior  parts  of  the  building,  or  at  least  some  of  such  parts, 
cannot  be  regarded  as  included  in  any  lease,  and  remain  under 
his  control,  and  for  injuries  to  strangers  caused  by  defects  or 
pai-tieular  conditions  in  such  parts  he  is  liable  as  if  no  part  of 
the  building  were  under  lease.^^     The  same  rule  applies  if  he 

176  Mass.  199,  57  N.  E.  332,  an  ac-  the  building  were  not  strangers.  A 
tion  against  a  landlord  by  a  person  lessee  of  a  portion  of  a  building  is, 
injured  by  the  fall  of  a  stone  from  it  is  submitted,  as  great  a  stranger 
the  building,  the  opinion  lays  stress  as  regards  another  portion  of  the 
on  the  fact  that  there  was  a  cove-  building  as  he  would  be  as  regards 
nant  by  the  lessee  to  repair,  but  also  another  building  which  happened  to 
lays  stress  on  the  fact  that  the  lia-  be  owned  by  the  same  lessor.  Com- 
bility  of  the  stone  to  fall  did  not  ap-   pare  Poor  v.  Sears,  154  Mass.  539,  28 

pear  at  the  time  of  the  lease,  three   N.  E.  1046,  26  Am.  St.  Rep.  271. 

years  before  the  accident.  «**  Ingwersen  v.  Rankin,  47  N.  J. 

643a  Wixon  V.  Bruce,  187  Mass.  232,   Law.  18,  54  Am.  Rep.  109;  Brunswick- 

72  N    E.  978.  68  L.  R.  A.  248.     The    Balke  Collcnder  Co.  v.  Rees,  69  Wis. 

decision  is  bnsed  on  Quinn  v.  Crim-    442.  34  N.  W.  732,  2  Am.  St.  Rep.  748. 

min'^g    171  Mass.  255,  50  N.  E.  624,    So  the  landlord  has  been  held  liable 

where'  it  had  been  decided  that  one    to  a  tenant  of  a  part  of  the  building 

adjoining  owner  could,  by  contract-    for    injuries     caused    by     defective 

ing  to  maintain  a  partition  fence,  re-   plumbing  in  a  part  not  leased.     Clt- 

lieve  the  other  from  any  liability  for   ron  v.  Bayley.  36  App.  Div.  130,  55 

injuries  to  a  third  person  caused  by    N.  Y.  Supp.  382. 

a  defeat  therein.     In  the  later  case  it       <••<-  Kirbv  v.  Boylston  Market  Ass'n, 

Is  said  that  the  person  injured  could    80  Mn?s.   (14  Gray)  249,  74  Am.  Dec. 

not   maintain    an    action    against    a    692:    O'Connor  v.   Andrews,   81    Tex. 

fttranfjer  who  had   agreed  to  insure    28.  16  S.  W.  628  (cornice  falling  from 

fTie  oTrnoT  against  llahllitv  for  dam-    building). 

ages,  but  that  tenants  of  a  portion  of 
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retains  control  of  some  particular  appurtenance  used  in  connec- 
ti<m  with  several  apartments  or  buildings,  each  of  which  is  de- 
mised by  hira  to  a  different  tenant.''*^  In  Massaclnisetts  it  seems 
to  be  the  law  that  the  lessor  can  shift  the  liability  for  injuries 
caused  by  defects  in  a  part  of  a  building  which  remains  in  his 
possession,  by  exacting  a  covenant  from  a  lessee  of  another  part 
t©  keep  the  entire  building  in  repair,*^^"  a  view  which,  it  is 
apprehended,  would  not  ordinarily  be  indorsed. 

III.  Tenant's  Obligations  Towards  Landloed. 

§  109.     To  refrain  from  waste. 

a.  What  acts  constitute  waste — (1)  General  considerations. 
A  tenant  under  lease  has  the  right  to  use  and  enjoy  the  premises 
in  the  condition  in  which  he  receives  them,  and  to  take  therefrom 
the  profits  of  the  land,  whether  periodical  or  continuous,  but 
cannot  generally  do  any  acts  upon  the  premises  which  involve  a 
diminution  in  tlieir  value,  to  the  injury  of  the  reversion.  Such 
acts  of  injury  to  the  reversion  constitute  "waste." 

Waste  is  divided  into  two  classes,  "voluntary  waste,"  which 
usually  consists  of  affirmative  acts  on  the  part  of  the  tenant  caus- 
ing injury  to  the  premises,  and  "permissive  waste,"  which  in- 

«i6  Inhabitants  of  Milford  v.  Hoi-  entrusted  with  the  charge  of  the  coal 

brook.  91  Mass.  (9  Allen)  17,  85  Am.  vault,  is 'employed  by  the  tenants  to 

Dec.  735  (landlord  liable  for  defects  carry  the  coal  tx>  their  apartments, 

in  wooden  awning  in  front  of  several  does   not  relieve  the  landlord  from 

shops  leased  by  him).  liability  for  the  act  of  the  janitor  in 

So  if  the  landlord  of  a  house,  parts  leaving  the  hole  open  after  taking  in 
of  which  are  leased  to  different  ten-  coal  for  the  use  of  the  tenants.  Jen- 
ants,  retains  control  of  the  coal  hole  nings  v.  Van  Schaick,  108  N.  Y.  530, 
in  front  of  the  building,  he  is  liable  15  N.  E.  424,  2  Am.  St.  Rep.  459.  In 
for  defects  therein,  or  for  negligence  New  York,  as  before  stated,  the  lessor 
in  leaving  it  open.  Canandaigua  v.  has  been  held  liable  for  the  leaving 
Foster,  156  N.  Y.  354,  50  N.  E.  971,  open  of  the  coal  hole  though  he  has 
41  L.  R.  A.  554,  66  Am.  St.  Rep.  575;  transferred  the  control  thereof  to  a 
Stevenson  v.  Joy,  152  Mass.  45,  25  N.  lessee  of  a  part  of  the  building.  Can- 
B.  78.  And  this  has  been  decided  to  andaigua  v.  Foster,  156  N.  Y.  354,  50 
be  so  although  the  negligence  is  that  N.  E.  971,  41  L.  R.  A.  554.  66  Am.  St. 
of  a  tenant  to  whom  he  lends  the  Rep.  575,  ante,  note  583. 
key.  Anderson  v.  Caulfield,  60  App.  647  See  Wixon  v.  Bruce,  187  Mass. 
Dlv.  ?)60,  69  N.  Y.  Supp.  1027.  And  232,  72  N.  E.  978,  68  L.  R.  A.  248, 
the  fact  that  the  landlord's  janitor,  ante,  note  643  a. 

L.  and  Ten.   45. 
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volves  acts  of  omis.sion   rathf-r  than   commission   on   the  pari  of 
the  tenant.     Permissive  waste  will  be  hereafter  considered.'^ '« 

The  question  of  what  constitutes  waste  is  determined  pri- 
marily by  the  consideration  whether  the  act  results  iu  injury  to  the 
reversioner  or  remainderman.''^^  But  acts  on  the  part  of  the  ten- 
ant, invoh'ing  unauthorized  alterations  of  the  premises,  are  also 
quite  frequently  regarded  as  waste,  even  thouj^'h  their  elTcet  is 
to  increase,  or  at  least  not  to  diminish,  the  value  of  the  prop- 
erty."^*'  Acts  thus  constituting  technical  waste,  though  cah-u- 
lated  to  increase  the  value  of  the  premises,  are  known  as  "melio- 
rating waste." 

Many,  perhaps  the  majority,  of  the  decisions  upon  the  ques- 
tion of  waste  have  been  made  with  reference  to  the  rights  and 
obligations,  not  of  a  tenant  claiming  under  a  lease  as  against  the 
landlord,  but  of  a  life  tenant  claiming  under  a  will  or  settlement, 
or  by  right  of  dower  or  courtesy,  as  against  the  remainderman. 
The  same  considerations,  however,  ordinarily  determine  what 
constitutes  waste,  whether  the  tenant  holds  under  a  lease  or 
otherwise,  and  the  authorities  hereafter  cited,  though  many  of 
them  not  involving  questions  arising  under  leases,  may  be  re- 
garded, generally  speaking,  as  authorities  bearing  upon  sucli 
questions  as  they  may  arise  between  landlord  and  tenant. 

A  merely  trifling  damage  has,  from  early  times,  been  regarded 
as  insufficient  to  support  an  action  as  for  waste,  the  judgment 
being  entered  for  defendant  in  case  the  jury  finds  for  the  plain 
tiff  in  merely  nominal  damages.'^-'^^ 

In  determining  whether  particular  acts  constitute  wa.ste,  the 
condition  and  usages  of  the  particular  locality  are  to  be  con- 
sidered, a  thing  thus  constituting  waste  in  one  locality  which  is 
not  waste  in  another.*^^^    it  is  said,  indeed,  that  no  act  is  waste 

648  See  post.  §  113.  c^^i  Co.  Lltt.  54a;  Harrow  School  v. 

649  Doe  d.  Grubb  v.  Biir1inp:ton,  5  Alderton,  2  Bos.  &  P.  86;  Doe  d. 
Bam.  &  Adol.  507;  Pynchon  v.  Grubb  v.  Burlington,  5  Barn.  &  Adol 
Steams.  52  Mass.  (11  Mete.)  304,  45  507:  Dohorty  v.  Allman.  3  App.  Cas. 
Am.  Dec.  207;  King  v.  Miller,  99  N.  733;  Sheppard  v.  Sb<>p|)ard,  3  N.  C 
C.  583.  6  S.  E.  660;  Proffitt  v.  Hen-  382. 

derson.    29    Mo.    325;    McGregor    v.  «52  Pynchon   v.    Stearns,   52   Mass. 

Brown',  10  N.  Y.  (6  Seld.)  114.     But  (11    Mete.)    304,    45    Am.    Dec.    207; 

gee  Livingston  v.  Reynolds,  26  Wend.  Drown  v.  Smith,  52  Me.  141;  King  V- 

(N.  Y.)  115.  Miller,  99  N.  C.  583,  6  S.  K  6C0. 
«o  See  post,  at  notes  713-723. 
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which  is  sanctioned  by  a  prevailing  local  usage,  unless  such  usage 
is  excluded  by  the  instrument  of  demise.^^^  The  general  tend- 
ency of  the  American  courts  has  been  to  restrict  the  application 
of  the  English  law  of  waste,  in  order  to  adapt  it  to  the  conditions 
of  a  new  and  growing  country,  and  to  stimulate  the  development 
of  the  land  by  the  tenant  in  possession.*'^^  Even  though  an  act 
or  series  of  acts  on  the  part  of  the  tenant  result  in  injury  to  the 
reversion,  he  is  not  guilty  of  waste  if  there  was  merely  a  reason- 
able and  proper  user  of  the  tenement,  having  regard  to  the 
class  to  which  it  belongs.°^^ 

There  is  a  decision  to  the  effect  that  the  act  of  the  tenant  in 
defacing  the  buildings  on  the  premises  by  smearing  offensive  and 
greasy  matter  thereon  did  not  constitute  waste,  the  injury  not 
being  of  a  permanent  character,  and  being  reparable  by  mere 
cleansing.*'^ "^  There  has,  apparently,  been  no  other  decision  with 
reference  to  whether  such  action  by  a  particular  tenant  consti- 
tutes waste. 

The  question  whether  waste  has  been  committed  is,  in  an  action 
at  law,  usually  regarded  as  one  for  the  jury  under  the  instruc- 
tions of  the  court,  depending,  as  it  does  to  a  great  extent,  on  mat- 
ters of  fact,  such  as  the  custom  of  the  neighborhood,  the  character 
of  the  premises,  the  reasonableness  of  the  use  made  thereof,  the 
actual  commission  vel  non  of  the  acts  charged,  and  whether  the 

653  Per  Lindley,  L.  J.,  in  Dashwood  The  tenant  is  not  liable  as  for 
V.  Magniac  [1891]  3  Ch.  306.  So  in  waste  because  he  turns  cattle  into  a 
Tucker  v.  Linger,  21  Ch.  Div.  18,  it  field  without  fencing  young  trees 
was  held  not  to  be  waste  for  a  ten-  therein,  the  landlord  having  reason, 
ant  for  years  to  collect  and  sell  flints  from  the  fact  that  the  premises  were 
turned  up  in  plowing,  this  being  in  leased  as  a  dairy  farm,  to  know  that 
accordance  with  a  local  custom.  cattle  would  be  placed  in  the  field. 

654  4  Kent,  Comm.  76;  Gaines  v.  Fowler  v.  Johnstone,  8  Times  Law 
Green  Pond  Iron  Min.  Co.,  33  N.  J.  E.  327.  But  negligently  allowing 
Eq.  (6  Stew.)  603;  Pynchon  v.  cattle  to  go  into  an  orchard  has  been 
Stearns,  52  Mass.  (11  Mete.)  304,  45  regarded  as  waste.  Warder  v.  Henry, 
Am.   Dec.   207;    Clemence  v.   Steere,  117  Mo.  530,  23  S.  W.  776. 

1  R.  I.  273,  53  Am.  Dec.  621;   King  656  Bandlow  v.  Thieme,  53  Wis.  57, 

V.  Miller,  99  N.  C.  583,  6  S.  E.  660;  9  N.  W.  920.     The  court  held  that  It 

Drown  v.  Smith,  52  Me.  141;  Findlay  was  an  action,  not  for  waste,  but  for 

V.  Smith,  6  Munf.   (Va.)   134,  8  Am.  malicious  and  willful  injury  to  land, 

Dec.  733;  Chase  v.  Hazleton,  7  N.  H.  and   consequently  could   be  brought 

171;  ProfRt  v.  Henderson,  29  Mo.  325.  before  a  justice  of  the  peace. 

655  Saner  v.  Bilton,  7  Ch.  Div.  815. 
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premises  have  been  injured  by  such  aets.'''^  Certain  acts,  how- 
ever, may  be  so  clearly  injurious  to  the  premises  and  beyond 
the  power  of  tlie  tenant  to  commit  as  to  constitute  waste  as 
matter  of  law,  and  the  court  would  no  doubt  in  any  such  case 
control  the  verdict  of  the  jury  in  that  regard.*''^^ 

(2)  Alteration  in  character  of  land.  An  alteration  in  the 
character  of  land  leased,  as  by  the  conversion  of  meadow  into 
arable  land,  or  of  arable  land  into  wood,  or  c  convcrso,  has  been 
usually  stated  to  be  waste,  the  reasons  given  being,  firstly,  that  the 
course  of  husbandry  is  thereby  changed,  and,  secondly,  that  the 
identity  of  the  property  is  affected,  with  the  result  of  rendering 
the  proof  of  title  more  difficult. '''^^  The  first  reason  for  the  rule 
lias  been  stated  to  be  inapplicable  in  this  country,  where  the 
custom  has  ordinarily  been  for  farmers  to  change  the  mode  of 
using  land  ad  libitumf''^^  and  the  second  reason  is  likewise  inap- 
plicable, since  land  is  almost  invaria])ly,  at  the  present  day,  de- 
scribed by  metes  and  bounds  or  courses  and  distances,  or  by 
reference  to  a  plat  or  survey,  and  not  by  its  particular  charac- 
ter.^^i  And  it  was  held  in  one  case  that  the  ploughing  of  certain 
meadow  land  was  not  waste,  it  being  shown  by  evidence  that 
such  plowing  was  good  husbandry .'^^'^  gtjn  an  entire  change  in 
the  character  of  the  premises  leased,  if  evidently  not  contemplated 
by  the  lessor  at  the  time  of  leasing,  as,  for  instance,  if  land  which 
has  previously  been  used  for  pasture  purposes  only  is  entirely 
ploughed  up  and  planted  ^vith  crops,  might  well  be  regarded  by 
the  courts  as  an  act  of  waste,  without  reference  to  whether  it 
actually  lessens  the   value   of  the  land.^^"^     The    conversion   of 

657  Agate  V.  Lowenbein,   57   N.   Y.  7  Bing.  640;  Murphy  v.  Daly,  13  Ir. 

e04;    Hasty  v.  Wheeler,  12  Me.  434;  C.   L.   239. 

Webster  v.  Webster,  33  N.  H.  18,  66  ogo  Pynchon    v.    Stearns,    52    Mass. 

Am.    Dec.    705;    Jackson   v.    Tibbits,  (11    Mete.)    304,    45    Am.    Dec.    207; 

3  Wend.  (N.  Y.)  341;  Young  v.  Spen-  Clemence  v.   Steere,  1  R.   I.   272,   53 

cer,   10   Barn.    &   C.    145.     See   post,  Am.  Dec.  621.    See  3  Dane's  Abr.  218. 

note  697.  *''^  Pynchon    v.    Stearns,    52   Mass. 

688  See  McGregor  v.  Brown,  10  N.  (11    Mete.)    304,    45   Am.    Dec.    207; 

Y.    (6    Seld.)    114,   as   explained    in  Clemence  v.  Steere,  1  R.  I.  272,  53 

Agate  V.  Lowenbein,  57  N.  Y.  604.  Am.  Dec.  621.  See  3  Dane's  Abr.  218. 

650  Co.     Utt.     53     b;     Bac.     Abr.  ««J  Hubble  v.  Cole,  85  Va.  87,  7  S. 

Wa.ste,    c.    1;      City    of    London    v.  E.  242. 

Oreyme,  Cro.  .Tac.  181:  Darcy  v.  Ask-  ««^  In  Chapel  v.  Hull,  60  Mich.  167, 

With,  Hob.  234;  Simmons  v.  Norton,  26  N.  W.  874,  it  was  held  that  the 
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meadows  and  pasture  land  into  a  cemetery  lias  been  enjoined  on 
the  theory  that  it  would  constitute  waste,^^^  and  there  is  one 
decision  to  the  effect  that  depositing  large  quantities  of  refuse 
material  on  the  premises,  so  as  to  raise  the  surface  thereof  several 
feet,  and  so  alter  the  nature  of  the  land  demised,  constitutes 
w^aste.^'"'^ 

(3)  Diminution  in  value  of  land.  Acts  by  the  tenant  involving 
actual  diminution  in  the  value  of  the  land  ordinarily  constitute 
waste ;  as  where  the  tenant  undertook  to  plow  up  strawberry  beds 
in  actual  bearing,^*^^  or  to  sew  a  crop  of  a  peculiarly  noxious  qual- 
ity which  would  take  several  years  to  eradicate.^^'^  In  this  last 
case  the  sowing  of  the  noxious  crop  was  with  the  intention  of  in- 
juring the  land,  and  mere  injudicious  and  unhusbandlike  farming 
has  been  held  not  to  be  waste,^^^  though  it  apparently  constitutes 
a  breach  of  an  implied  contract  on  the  tenant's  part  as  to  cultiva- 
tion.^*^^  As  elsewhere  stated,  in  some  cases  at  least,  acts  of  the 
tenant  may  constitute  waste  although  they  do  not  actually  de- 
ci^ase  the  value  of  the  premises.^''^*^ 

(4)  Removal  of  earth  and  minerals.  A  particular  tenant,  such 
as  a  tenant  for  life  or  years,  has,  in  the  absence  of  a  stipulation 
or  license  allowing  him  so  to  do,'''^^*  no  right  to  take  clay,  gravel, 
soil,  and  the  like,  unless  such  material  was  one  of  the  recognized 
profits  of  the  land  before  the  commencement  of  his  tenancy,"''^ 
nor  can  he  open  new  quarries,  mines,  or  oil  or  gas  wells,  unless 

plowing  up  of  all  the  meadow  land  e^o  See  ante,  §  109  a  (S). 

on  the  farm  leased  was  waste  and  eioa  See  ante,  §  7  c. 

would    be    restrained.       The    court  67i  Co.  Litt.  53  b;  Whitham  v.  Ker- 

speaks  of  this  as  involving  an   un-  shaw,  16  Q.  B.  Div.  613;  Doe  d.  Wood 

husbandlike  use  of  the  farm.  v.  Morris,  2  Taunt.  52;  United  States 

««*  Hunt  v.   Browne,    Sausse   &  S.  v.  Bostwick,  94  U.  S.  53,  24  Law.  Ed. 

178.    Here  the  tenant  held  under  a  65;   Smith  v.  City  of  Rome,  19  Ga. 

lease  for  lives,  renewable  forever.  89,  63  Am.  Dec.  298;   University  v. 

865  West     Ham     Central     Charity  Tucker,  31  W.  Va.  621,  8  S.  E.  410; 

Board   v.   East  London   Waterworks  Coates  v.  Cheever,  1   Cow.    (N.  Y.) 

Co.  [1900]   1  Ch.  624.  460;   Reed's  Ex'rs  v.  Reed,  16  N.  J. 

6««  Pratt  V.  Brett,  2  Madd.  62.  Eg.   (1  C.  E.  Green)    248.     Compare 

««7  Watherell  v.  Howells,  1  Camp.  Gulf  C.  &  S.  P.  R.  Co.  v.  Settegast,  79 

227.  Tex.  256,  15  S.  W.  228.     The  tenant 

•«fi  Richards  v.   Torbert,    3   Houst.  may,   however,   take   clay   or   gravel 

(Del.)  172;  Harris  v.  Mantle,  3  Term  for  the  repair  of  the  house  on  the 

R.  307;  10  Bac.  Abr.,  Waste,  p.  423.  same    principle    on    which    he    may 

6*9  See  post,  §  119  a  (1).  take  wood  for  that  purpose,  under 

the  law  of  estovers.     Co.  Litt  53  b. 


710 


PHYSICAL  CONDITIONS.  S  109 


he  is  expressly  given  such  rii^Jit."-  Quarries,  mines,  or  wells, 
however,  which  were  opened  before  the  eoniiueucement  of  the 
tenancy  in  (juestion,  may  be  worked  by  the  tenant,  it  being  con- 
sidered that  tlie  previous  owner,  by  such  (ipenin-^  made  the  min- 
erals a  part  of  the  regular  profits  of  the  land."'^  And  an  0]>en 
mine,  it  is  held,  may  be  worked  even  to  exliaustion.*"^  The 
mine  or  quarry  cannot  be  worked  by  the  tenant  for  general  pur- 
poses, as  lor  sale,  if.  previous  to  his  tenancy,  it  was  worked  merely 
for  some  other  and  restricted  purpose,  as  for  the  repair  of  par- 
ticular buililings."'"' 

If  the  work  in  a  mine  was  discontinued  before  the  beginning 
of  the  tenancy,  and  the  discontinuance  was  such  as  apparently  to 
show  an  intention  on  the  part  of  the  previous  owner  to  devote 
the  land  to  other  uses,  the  tenant  cannot  work  it,  though  he  may 
do  so  if  the  discontinuance  was  owing  to  lack  of  sale  for  the 
minerals,  to  want  of  capital,  or  to  a  like  reason.^"^  And  the  right 
to  work  a  mine  or  quarry  which  is  already  opened  includes  the 
right  to  sink  new  shafts  on  the  same  vein,  or  break  new  ground  on 
the  same  rock,  but  not  to  work  new  veins.^^'^ 

672  Co.  Litt.  53  b;  Astry  v.  Ballard,  enbur,  2  Abb.  Dec.    (N.  Y.)    189,  34 

2  Mod.  193;   Saunders'  Case,  5  Coke,  How.  Pr.  449. 

12  a;   Stoushron  v.  Leigh.  1  Taunt.        cTtSayers    v.    Hoskinson,    110    Pa. 

410;  Owings  v.  Emery,  6  Gill  (Md.)  473,  1  Atl.  308;   Irwin  v.  Covode,  24 

260;   Harlow  v.  Lake  Superior  Iron  Pa.   162,   62  Am.   Dec.  372;    Koen  v. 

Co.,'   36    Mich.    105;    Williamson    v.  Bartlett,  41  W.  Va.  559,  23  S.  E.  664, 

Jones.  43  W.  Va.  562,  27  S.  E.  411,  56  Am.  St.  Rep.  884. 
64   Am.   St.   Rep.   891.     See   Ison  v.       e^o  Elias   v.   Snowdon   Slate  Quar- 

Rex  Crude  Oil  Co.,  147  Cal.  659,  82  ries  Co.,  4  App.   Cas.  454.     But  see 

Pac.  317.  Neel  v.   Neel,   19   Pa.   323,  where   a 

073  Co.  Litt.  54  b;  Astry  v.  Ballard,  different  view  was  taken  as  to  the 

2  Mod.   193;     Gaines  v.  Green  Pond  rights  of  a  life  tenant  not  holding 

Iron  Min.  Co.,  33  N.  J.  Eq.  (6  Stew.)  under  a  lease. 

603;  McCord  v.  Oakland  Quicksilver       676  Gaines  v.  Green  Pond  Iron  Min. 

Min.  Co.,  64  Cal.  134.  27  Pac.  863,  49  Co.,  32  N.  J.  Eq.  (5  Stew.)  86;  Bagot 

Am.  Rep.  686;   Findlay  v.  Smith,  6  v.  Bagot,  32  Beav.  509.     See  Stough- 

Munf.    (Va.)    134.   8    Am.   Dec.    733;  ton  v.  Leigh,  1  Taunt.  402. 
Lynn's    Appeal,    31    Pa.    44,    72    Am.        677  Clavering    v.    Clavering,    2    P. 

Dec.   721;    Moore  v.   Rollins,  45  Me.  Wms.   388;    Elias  v.  Snowdon  Slate 

493.     This    rule    has    been    held    to  Quarries  Co.,  4  App.  Cas.  466;  Gaines 

be     inapplicable,     however,     if     tho  v.  Green  Pond  Iron  Min.  Co.,  33  N. 

premises  were,  by  the  express  terms  .T.    Eq.    (6    Stew.)    603;    Billings    v. 

of  the  lease,  to  be  used  for  agricul-  Taylor,    27    Mass.     (10    Pick.)     460; 

tural  purposes  only.     Freer  v.  Stot-  Moore  v.  Rollins,  45  Me.  493;  IrwIn 
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It  has  been  decided  in  Canada,  and  presumably  would  be  so 
decided  in  any  jurisdiction,  that  in  the  case  of  a  lease  of  land 
which  is  evidently  for  agricultural  purposes,  the  lessee  may  re- 
move stones  in  the  land  for  the  purpose  of  putting  it  into  condi- 
tion for  agriculture. ^"^5 

(5)  Destruction  of  trees  ajid  timber.  Trees  are,  for  the  pur- 
pose of  the  law  of  waste,  divided  in  England  into  "timber"  trees 
and  trees  not  timber.  Some  trees,  such  as  oak,  ash,  and  elm, 
seem  to  be  invariably  regarded  as  timber,  but  other  trees  may  be, 
and  frequently  are,  timber  by  the  custom  of  the  particular  neigh- 
borhood. Trees  are  not,  however,  considered  timber  until  twenty 
years  of  age,  and,  by  custom,  may  require  even  a  greater  age 
in  order  to  be  so  considered.<579  This  distinction  between  timber 
trees  and  trees  not  timber  has,  in  that  country,  important  results. 
Timber  trees  are  considered  as  part  of  the  inheritance,  and  con- 
sequently a  tenant  has  no  right  to  cut  them  except  upon  land 
where  it  has  been  the  custom  to  fell  seasonable  wood  at  intervals 
as  part  of  the  regular  profits^^so  Trees  not  timber  the  tenant  for 
life  may  cut,  generally  speaking,  provided  such  cutting  does  not 
injure  the  inheritance.  The  tenant  may  accordingly  cut  under- 
wood, provided  he  does  not  destroy  the  stubs  from  which  it  grows, 
such  wood  being  for  this  purpose  like  an  ordinary  crop  on  the 
land,^si  and  a  tenant  may  cut  "dotards,"  or  dead  trees.^^^  Tre^s 
of  the  nature  of  timber  trees,  but  which  are  as  yet  too  young  to 
be  timber,  can  be  cut  only  for  the  purpose  of  thinning  the  growth 
for  the  benefit  of  other  trees.^^^  Fruit  trees  cannot  be  cut,*^^'* 
nor  trees  other  than  timber,  if  beneficial  to  the  inheritance,  such 

V.  Covode,  24  Pa.  162,  62  Am.  Dec.  rights  of  a  tenant  for  life  under  a 

372;  Findlay  v.  Smith,  6  Munf.  (Va.)  devise  or  settlement.     Presumably  a 

134   8  Am.  Dec.  733.  tenant  under  a  lease  would  have  the 

678  Lewis  V.  Godson,  15  Ont.  252.  same  right,  but  the  matter  would  al- 
See  dictum  to  the  same  effect  in  most  invariably  be  controlled  by  the 
Dearden  v.  Evans,  5  Mees.  &  W.  11.  covenants  of  the  lease. 

679  Co.  Litt.  53  a;  Bewes,  "Waste,  esi  Co.  Litt.  53  a;  Bewes,  Waste, 
98;  Honywood  v.  Honywood,  L.  R.  58;  Phillips  v.  Smith,  14  Mees.  &  W. 
18    Eq.    306;    Dashwood   v.   Magniac  589. 

[18911  3  Ch.  306.  ^^~  Co.    Litt.    53   a;    Herlakenden's 

6S0  perrot    v.    Perrot,    3    Atk.    94;  Case,  4  Coke.  62. 

Ferrand    v.    Wilson,    4    Hare,    344;  ess  Honywood  v.  Honywood,  L.  R. 

Dashwood  v.  Magniac   [1891]    3  Ch.  18  Eq.  30«. 

306.    These   cases  all   involved   ^le  684  Bewes,  Waste,  95;  Co.  Litt.  53  a. 
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as  willows   protecting   the    banks    of   streams,    and    ornamental 
trces.'^*''' 

In  this  country,  what  constitutes  waste  as  regards  timber  is 
detorniined  ^^enerally  by  considerations  both  of  the  purpose  of  the 
cutting  and  its  elVect  upon  the  value  of  the  inheritance.  In  view 
of  the  quantity  of  land  which  is  here  available  for  use  only  by 
clearing  away  the  timlier  thereon,  it  is  usually  held  that  a  tenant 
is  not  guilty  of  waste  if  he  cuts  timber  to  a  reasonable  extent  in 
order  that  he  may  cultivate  the  soil,  and  the  fact  that  he  sells 
the  timber  so  cut  is  inimaterial.*586  But  cutting  is  waste  if  it 
decreases  rather  than  enhances  the  value  of  the  land,^^'^  or  if  the 
real  purpose  of  the  cutting  is  the  sale  of  the  timber,®^^  or  gome 
other  purpose  not  conducive  to  the  benefit  of  the  land/'^"  The 
question  is,  it  is  said,  to  be  determined  with  reference  to  what  one 
would  do,  in  the  exercise  of  good  husbandry,  if  he  were  the  owner 
of  the  fee,**'-*"  and  also  with  regard  to  the  custom  of  the  neighbor- 


ess  Co.  Litt.  53  a;  Honywood  v. 
Honywood.  L.  R.  18  Eq.  309;  Phil- 
lips V.  Smith,  14  Mees.  &  W.  589. 

6S5aKeeler  v.  Eastman,  11  Vt.  293; 
Drake  v.  Wigle,  24  U.  C.  C.  P.  405; 
Kidd  V.  Dennison,  6  Barb.  (N.  Y.) 
9;  Jackson  v.  Browning,  7  Johns. 
(N.  Y.)  227,  5  Am.  Dec.  218;  Cannon 
V.  Barry.  59  Miss.  28D;  King  v.  Mil- 
ler, 99  N.  C.  583.  6  S.  E.  HGO;  Daw- 
son V.  Coffman,  28  Tnd.  220;  Sayers 
V.  Hoskinson,  110  Pa.  473,  1  Atl.  308; 
Owen  V.  Hyde,  14  Tenn.  (f.  Yerg.) 
334.  27  Am.  Dec.  467;  Wilkinson  v. 
Wilkinson,  59  Wis.  557,  18  N.  W.  513; 
Disher  v.  Disher,  45  Neb.  100,  63  N. 
W.   368. 

nso  Wilkinson  v.  Wilkinson,  59 
Wis.  557,  18  N.  W.  513;  Cannon  v. 
Barry.  59  Miss.  289;  King  v.  Miller, 
09  N.  C.  583,  6  S.  E.  660;  Davis  v. 
nilliam.  40  N.  C.  (5  Tred.  Eq.)  308; 
Kepler  v.  Eastman.  11  Vt.  293:  Prof- 
fitt  V.  Henderson,  29  Mo.  325. 

6S7  Davis  V.  fSilliara,  40  N.  C.  f5 
Tred.  Eq.)  308:  Mooers  v.  Wait,  3 
Wond.  (^N.  Y.'i  T^'l:  .Tr>hnsnn's  .\dnn'r 
V.  Johnsoa,  2  HUl  Eq.   (S.  C.)    277, 


29  Am.  Dec.  72;  Jackson  v.  Brown- 
son,  7  .Johns.  (N.  Y.)  227,  5  Am.  Dec. 
258;  Proffitt  v.  Henderson,  29  Mo. 
325;  Disher  v.  Disher,  45  Neb.  100,  63 
N.  W.  368;  Warren  County  v.  Gans, 
80  Miss.   76,  31  So.   539. 

SB'S  Johnson  v.  Johnson,  18  N.  H. 
594;  Davis  v.  Gilliam,  40  N.  C.  (5 
Ired.)  308;  Smith  v.  Smith,  105  Ga. 
106.  31  S.  E.  135;  Warren  County  v. 
Gans,  80  Miss.  76,  31  So.  539;  Moss 
Point  Lumber  Co.  v.  Board  of  Super- 
visors of  Harrison  County,  89  Miss. 
448,  42  So.  290;  Davis  v.  Clark,  40 
Mo.  App.  515;  Modlin  v.  Kennedy, 
53  Ind.  267;  Lester  v.  Young,  14  R. 
I.  579;  Morehouse  v.  Cofheal,  22  N. 
J.  Law  (2  Zab.)  521;  Padelford  v. 
Padelford,  24  Mass.  (7  Pick.)  151; 
Noyes  v.  Stone,  163  Mass.  490,  40  N. 
E.  856:  Chase  v.  Hazelton,  7  N.  H. 
171:  McLeod  v.  Dial,  63  Ark.  10,  37 
S.  W.  306. 

««» Armstrong  v.  Wilson,  60  111. 
226;  Cook  v.  Cook,  77  Mass.  (11 
Gray)  123. 

"""Cannon  v.  Barry,  59  Miss.  289; 
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hood.^^i  The  fact  that  but  a  small  proportion  of  the  property 
is  woodland  is  a  strong  consideration  against  the  tenant's  right 
to  remove  timber.^^^  xhe  cutting  or  destruction  of  fruit  trees  is 
waste,6»3  but  not  of  dead  trees.*^^^  In  some  of  the  New  England 
states,  however,  it  seems  questionable  whether  the  cutting  of 
wood,  otherwise  than  for  estovers,  by  a  tenant  in  possession,  is  in 
any  case  allowable,'^^^  and  it  seems  questionable  whether  the  les- 
see of  a  farm,  a  large  proportion  of  which  is  timber  land,  would,  if 
his  tenancy  is  to  endure  but  a  few  years,  be  allowed  to  extend  the 
•  cultivated  portions  at  the  expense  of  the  timber,  and  so  materially 
to  alter  the  nature  of  the  thing  demised,  even  though  the  money 
value  of  the  farm  is  thereby  increased  rather  than  diminished.^'^'^ 
The  question  whether  the  cutting  of  timber  by  a  tenant  is  reason- 
able, and  in  accordance  with  the  custom  of  the  country,  has  been 
regarded  as  one  for  the  jury.^^*^ 

The  terms  of  the  lease  may  authorize  such  a  cutting  of  timber 
as  would  otherwise  be  waste,*^^^  and  the  nature  of  the  property 

Davis  V.  Gilliam,  40  N.  C.    (5   Ired.  Henry,   117  Mo.   530,   23   S.  W.   776. 

Eq.)  308;  Chase  v.  Hazelton,  7  N.  H.  But  the  tenant  is  not  liable  if  this 

171;    Drown  v.   Smith,   52  Me.   141;  was    merely    the    result   of    keeping 

Keeler  v.  Eastman,  11  Vt.  293;  Wilk-  stock  on  the  premises,  as  the  lessor 

inson  v.  Wilkinson,  59  Wis.  557,  18  had    reason    to    expect.     Fowler    v. 

N.  W.  513;   Moss  Point  Lumber  Co.  Johnstone,  8  Times  Law  R.  327. 

V.  Board  of  Supervisors  of  Harrison  es*  Sayers    v.    Hoskinson,    110    Pa. 

County,  89  Miss.  448,  42  So.  290.  473,  1  Atl.  308;   Keeler  v.  Eastman, 

691  Morehouse  v.  Cotheal,  22  N.  J.  11  Vt.  293;  King  v.  Miller,  99  N.  C. 
Law    (2    Zab.)    521;    McCuUough   v.  583,  6  S.  E.  6G0. 

Irvine's  Ex'rs,  13  Pa.  438;  Proffitt  v.  ess  See  Ford  v.  Erskine,  50  Me.  227; 

Henderson,    29   Mo.    329;    Drown   v.  White  v.  Cutler,  34  Mass.   (17  Pick) 

Smith,  52  Me.  141;  Findlay  v.  Smith,  248,  28  Am.  Dec.  296;   Clark  v.  Hol- 

6  Munf.  (Va.)  134,  8  Am.  Dec.  733.  den,   73   Mass.    (7  Gray)    8,   66  Am. 

692  Powell  v.  Cheshire,  70  Ga.  357.  Dec.  450;  Chase  v.  Hazelton,  7  N.  H. 
48  Am.  Rep.  572;  Duncomhe  v.  Felt,  171. 

81  Mich.  332,  45  N.  W.  1004;   Hast-  eoe  See  ante,  §  109  a  (2). 

ings  V.  Crunckleton,  3  Yeates   (Pa.)  fis?  Jackson  v.  Brownson,  7  Johns. 

261;  McLeod  v.  Dial,  63  Ark.  10,  37  (N.  Y.)   233,  5  Am.  Dec.  258;  Drown 

S.  W.  306.  V.  Smith,  52  Me.  141;  King  v.  Miller, 

693  Bellows  V.  McGinnis,  17  Ind.  99  N.  C.  583,  6  S.  E.  660;  McCullough 
64;  Duncomhe  v.  Felt,  81  Mich.  332,  v.  Irvine's  Ex'rs,  13  Pa.  438.  See 
46  N.  W.  1004;    Silva  v.  Garcia,  65  ante,  note  657. 

Cal.    591;     Co.    Litt.    53    a;    Bewes,        ess  See  McDaniel  v.  Callan,  75  Ala. 

Waste,    95.     Allowing    cattle    to    iu-    327. 

jure  fruit  trees  is  waste.     Warder  v.        A  lease  giving  a  right  to  the  lessee 
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leased  may  be  such  as  to  give  rise  to  un  implication  of  a  license  to 
that  elTect.  Accordingly  it  has  been  decided  that  where  a  smelt- 
ing furnace  was  leased  together  with  adjoining  land,  there  was 
an  implication  of  a  right  in  the  lessee  to  use  wood  for  tlic  fur- 
nace."*'* And  a  tenant  has,  on  the  same  principle,  been  allowed 
to  use  wood  on  the  premises  in  connection  with  salt  wells  also 
located  tliereon."°° 

A  covenant  by  the  lessee  not  to  cut  down  timber  except  for  the 
lessee's  use  or  to  improve  the  premises,  has  been  regarded  as 
broken  by  tapping  the  trees  for  sap,  if  this  is  calculated  to  injure 
them  for  timber  purposes.""^ 

It  has  in  one  ease  been  decided  that,  when  the  lease  gave  the 
lessee  tlie  right  to  cut  timber,  a  subsequent  contract  by  him,  re- 
linquishing such  right,  was  valid,  though  the  contract  was  not  in 
writingJ^i*  The  decision  is  placed  upon  the  ground  that  such 
contract  involved  a  change  in  the  mode  of  performance  of  the 
"contract  of  lease,"  and,  performance  having  taken  place,  such 
modifying  contract  was  not  within  the  statute  of  fraudsJ""  What 
is  meant  by  the  statement  that  the  contract  had  been  performed 
does  not  clearly  appea,r.  By  the  decisions  in  most  of  the  states 
the  grant  of  a  right  to  cut  timber  is  regarded  as  the  conveyance 
of  an  interest  in  land  which  must  be  in  writing,'"^.  704  ^nd  a  relin- 
quishment of  that  right  might,  it  seems,  be  regarded  as  a  recon- 
veyance of  such  interest,  which  must  also  be  in  writing. 

(6)  Estovers.  A  tenant  for  life  or  years,  or  from  year  to 
year,  but  not  a  tenant  at  will,  is  entitled  to  cut  and  appropriate  a 
reasonable  quantity  of  timber  for  the  purpose  of  repairing  build- 
ings, fences,  gates,  and  the  like,  which  were  upon  the  premises 

to  cut  and  use  the  wood  from  such  ore  therefrom.     Wilson  v.  Smith,  1? 

part  of  the  land  as  he  desires  to  clear  Tenn.   (5  Yerg.)  381. 

for  cultivation  obviously  gives  him  ^oo  Findlay  v.  Smith,  6  Munf.  (Va.) 

no  right  to  sell  trees  from  another  134,   8   Am.   Dec.   773.     In   this  case 

part  of  the  land.     Ladd  v.  Shattock.  the  tenant  was  one  for  life  under  a 

devise 

90  Ala.  134,  7  So.  764.     And  so  where  ^^^  ^^^^^^^   ^    ^^^^^^^^    ^^   ^    ^ 

the  right  to  cut  wood  is  expressly  re-  ^    ^   ^^^ 

stricted  to  a  particular  part  of  the  ^0,3  ^o^  ^    Hawks.  68  Miss.  669,  9 

premises.     Jones    v.    Gammon,    123  go.  828,  13  L.  R,  A.  033. 

Ga.  47,  50  S.  E.  982.  T02  Sep    Wald's   Pollock,    Contracts 

600  Den  V.  Kinney,  .5  N.  J.  I^aw  (2  (WilliKton's  Ed.)    p.  823. 

Southard)    552.     So    where    a    mine  to3,  704  See  1  Tiffany,  Real  Prop.  p. 

was  leased  with  the  right  to  smelt  530. 
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at  the  time  of  the  demise,  and  also  for  repairing  implements  of 
husbandry,  and  he  may,  moreover,  take  sufficient  wood  to  bum 
in  the  house,  or  it  seems,  in  houses  occupied  by  his  servants.  The 
timber  which  he  is  thus  entitled  to  take  is  known  as  ''estovers" 
or  "botes. ""^05  He  is,  however,  guilty  of  waste  if  he  cuts  down 
growing  wood  when  there  is  sufficient  dead  timber  for  the  purpose, 
or  if  he  takes  superior,  rather  than  inferior  trees,  and  likewise 
if  he  takes  more  than  a  reasonable  amount,  or  if  he  sells  the 
timber  so  cut."<^<5  He  has  no  right  to  take  timber  for  repairs  which 
have  been  rendered  necessary  by  his  own  fault.'^^^  He  can,  in- 
stead of  using  the  timber  from  the  premises  for  the  purpose  of 
repairs,  exchange  that  timber  for  other  timber  to  be  used  for  the 
repairs,  if,  it  seems,  this  is  a  clear  saving  to  the  reversioner  or 
remainderman,  and  not  otherwise.'^'^s    The  question  whether  trees 

705  Co.  Lltt.  41  b,  53  b;  Smith  v.  jure  the  reversion.  The  note  to  this 
Jewett,  40  N.  H.  530;  Padelford  v.  case,  in  the  Lawyers'  Reports  An- 
Padelford,  24  Mass.  (7  Pick.)  152;  notated,  vol.  68,  at  p.  641,  states  at 
Walters  v.  Hutchins'  Adm'x,  29  Ind.  length  the  various  eases  on  the  sub- 
136;   Calvert  v.  Rice,  91  Ky.  533,  16  ject  of  estovers. 

S.  W.   351;    Gardiner  v.   Derring,   1  707  Co.  Litt.  53  b. 

Paige   (N.  Y.)    573;   London  v.  War-  tos  Loomis  v.  Wilbur,  5  Mason,  13; 

field,  28  Ky.    (5  J.  J.  Marsh.)    196;  ped.     Cas.     No.     8,498;     Miller     v. 

Harris  v.  Goslin,  3  Har.  (Del.)  340;  Shields,    55    Ind.    71.     See    King    v. 

Hubbard  v.  Shaw,  94  Mass.   (12  Al-  Miller,  99  N.  C.  583,  6  S.  E.  660.     In 

len)  120;  Wright  v.  Roberts,  22  Wis.  the   case   first   cited,    the    statement 

161.  in  Co.  Litt.  53  b,  that  it  is  waste  If 

706  Co.  Litt.  53  b;  Simmons  v.  Nor-  the  tenant  sells  trees  and  makes  re- 
ton,  7  Bing.  640;  Doe  d.  Foley  v.  Wil-  pairs  with  the  proceeds,  is  regarded 
son,  11  East,  56;  Johnson  v.  Johnson,  Tjy  Story,  J.,  as  referring  to  a  case 
18  N.  H.  594;  Padelford  v.  Padelford,  in  which  the  original  cutting  was 
24  Mass.  (7  Pick.)  152;  Phillips  v.  wrongful  as  not  being  made  for  the 
Allen,  89  Mass.  (7  Allen)  115.  purpose  of  procuring  means  to  make 

In  Anderson  v.  Cowan,  125  Iowa,  repairs,     which     wrongful     cutting 

259,  101  N.  W.  92,  68  L.  R.  A.  641,  could  not  be  legalized  by  the  subse- 

106  Am.  St.   Rep.   303,  the  tenant's  quent  application  of  the  proceeds  to 

right    to    estovers    for    firewood    is  repairs. 

clearly  recognized,  but  it  is  restricted  In  In  re  Williams,  1  Misc.  35,  22 

by  the   language   of  the  opinion,   it  N.   Y.   Supp.   906,  it  is  held  that  a 

seems,   to  cases  in  which   the  trees  tenant  given  the  right  to  cut  timber 

cut  are  of  such  a  character  as  are  for  fencing  could  cut  and  sell  tim- 

usually  cut  for  use  as  firewood  and  ber  to  pay  for  fencing. 
In  which  such  cutting  doe.s  not  in- 
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have  b(»en  cut  down  in  pood  faith  for  the  purpose  of  repairs 
has  bern  ropardcd  as  one  for  the  jury.'^"^ 

(7)  Alteration  or  removal  of  buildings  or  other  fixtures.  The 
tenant  is  oi-dinarily  guilty  of  waste  if  he  removes  buildings  or 
other  structures,  or  parts  thereof,  which  were  annexed  to  the 
land  at  the  time  of  the  lease.^^*^  It  is  said  by  Coke  that  "if  glass 
windows  (though  glazed  by  the  tenant  himself,)  be  broken  down 
or  carried  away,  it  is  waste,  for  the  glass  is  part  of  his  house. 
And  so  it  is  of  wainscot,  benches,  doors,  windows,  furnaces  and 
the  like,  annexed  or  fixed  to  the  house,  either  by  him  in  the  rever- 
sion or  the  tenant.  "^^^  This  statement  must,  however,  be  accepted 
subject  to  the  rights  of  the  tenant,  under  the  modern  law  of  fix- 
tures, to  remove  articles  annexed  by  him.'^^^ 

Generally  speaking,  it  seems,  a  tenant  holding  under  a  lease 
has  no  right  to  destroy  a  building  on  the  premises  e\^en  for  the 
sake  of  erecting  a  more  valuable  one  in  its  stead,  nor  to  make 
considerable  alterations  in  a  building  without  the  landlord's  con- 
sent, even  though  these  increase  its  value.  It  is  stated  by  an 
old  authority  that  the  substitution  of  a  larger  for  a  smaller  house 
is  waste  because  it  increases  the  charge  for  repairs,'^^^  and  such 
a  reason  might  have  weight  at  the  present  day.  Another  reason, 
upon  which  the  older  authorities  lay  much  stress,  for  regarding  a 
substantial  alteration  in  the  character  of  a  building,  even  though 
beneficial,  as  constituting  waste,  is  that  thereby  the  means  of 

700  Doe  d.  Foley  V.  Wilson,  11  East,  v.    Irvine's   Ex'rs,   13  Pa.   438;   Cor- 

56;  Agate  v.  Lowenbein,  57  N.  Y.  604.  nish  v.  Strutton,  47  Ky.  (8  B.  Mon.) 

A  tenant  authorized  to  take  wood  586;  Davenport  t.  Magoon,  13  Or.  3, 

and  fuel  for  repairs  and  fuel  cannot  4  Pac.   299,  ^7   Am.  Rep.   1;    United 

it  has  been  held,  take  it  for  other  pur-  States  v.   Bostwick,  94   U.   S.  53,   24 

poses,  or  justify  such  action  on  the  Law.  Ed.   65;    Bass  v.  Metropolitan 

ground  that  he  took  no  more  than  West  Side  El.  R.  Co.,  53  U.  S.  App. 

he  was  authorized  to  take  for  repairs  542,   27  C.   C.  A.   147,   82  Fed.   857; 

and  fuel,  and  that  he  procured  else-  Palmer  v.  Young,  108  111.  App.  252; 

where  that  needed  for  these  purposes.  Champ  Spring  Co.  v.  B.  Roth  Tool 

Clarke  v.  Cnmmings,  5  Barb.  (N.  Y.)  Co.,  103  Mo.  App.  344.  77  S.  W.  344, 

339.     Here,    however,    the    character  12  L.  R.  A.  1S7;   Smith  v.  ChappeU, 

of   the   wood   taken   seems   to    be   a  25  Pa.  Super.  Ct.  81. 

factor  in  the  decision.  th  Co.  Lltt.  53  a. 

710  Co.  Litt.  53  a;  Dooly  v.  String-  712  See  post,  ?  ?40. 

ham,  4  Utah,  107,  7  Pac.  405;  Chal-  tis  2    Rolle,    Abr.,  Waste,    p.    815, 

mers  v.  Smith,  152  Mass.  561,  26  N.  pi.  18. 
E.  95,  11  L.  R.  A.  709;   McCuUough 
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identifying  the  premises  are  diminished  and  the  evidence  of  title 
is  consequently  affectedJ^^  This  latter  reason,  however,  is  of 
little,  if  any  weight,  at  the  present  day,  when  property  is  de- 
scribed by  metes  and  bounds,  or  courses  and  distances,  or  with 
reference  to  a  plat  or  surveyJ^^  But  there  is,  it  seems,  a  more 
fundamental  consideration  which  has  moved  the  courts  to  regard 
as  waste  any  considerable  alteration  by  the  tenant  in  the  premises 
leased,  and  that  is,  that  by  a  lease  the  lessee  is  given  merely  the 
right  to  use  and  not  to  alter  the  building,  and  that  the  landlord 
has  a  right  to  receive  back,  at  the  end  of  the  term,  the  very  thing 
which  he  has  leased.  So  it  is  said  in  early  cases  that  the  con- 
version of  a  brew  house  into  a  dwelling  house,  producing  a  greater 
net  rental,  is  waste,  "because  of  the  alteration  of  the  nature  af 
the  thing, '"^1*5  and  that  it  is  waste  if  the  lessee  tears  down  a  wall 
between  a  parlor  and  a  chamber  "because  it  cannot  be  intended 
for  the  benefit  of  the  lessor,  and  it  is  not  in  the  power  of  the 
lessee  to  transpose  the  house. "^^^  In  a  recent  case  it  is  said: 
"The  importance  of  this  rule  (that  the  lessee  cannot  alter  the 
thing  leased)  to  the  landlord  or  owner  of  the  future  estate  cannot 
be  denied.  Especially  is  it  valuable  and  essential  to  the  pro- 
tection of  a  landlord  who  rents  his  premises  for  a  short  time.  He 
has  fitted  his  premises  for  certain  uses.  He  leases  them  for  such 
uses,  and  he  is  entitled  to  receive  them  back  at  the  end  of  the 
term  still  fitted  for  those  uses;  and  he  may  well  say  that  he  does 
not  choose  to  have  a  different  property  returned  to  him  from 
that  which  he  leased,  even  if,  upon  the  taking  of  testimony,  it 
may  be  found  of  greater  value  by  reason  of  the  change,  "'''i^  In 
accordance  with  this  doctrine,  it  has  been  decided  in  this  country 
that  the  demolition  of  a  building  will  be  restrained  although  for 

Ti4See  Cole  v.  Green,  1  Lev.  308;  tic  Cole  v.  Green,  1  Lev.  308. 

City  of  London  v.  Greyme,  Cro.  Jac.  7i7  2  Rolle,  Abr.,  815,  pi.  19. 

181;   Young  V.  Spencer,  10  Barn.  &  tis  Melma  v.  Pabst  Brew.  Co.,  104 

C.  145;    Brooke  v.  Kavanagh,  L.  R.  Wis.   7,   79  N.  W.   738,  46  L.   R.  A. 

23  Ir.  97.  478,    per   Winslow,    J.,    where,   how- 

715  See    Pyncbon    v.    Stearns,    52  ever,   the   decision  was   that   a  life 

Mass.    (11  Mete.)    304,   45  Am.  Dec  tenant,    not   holding  under  a  lease, 

207;  Melms  v.  Pabst  Brew.  Co.,  104  was  not  restricted  in  the  same  way 

Wis.  7,  79  N.  W.  738,   46  L.   R.  A.  in    this    regard    as    a    lessee.     The 

478;   Doherty  v.  Allman,  3  App.  Cas.  opinion  contains  an  able  discussion 

709.  of  the  law  of  waste. 
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the  purpose  of  substituting  a  better  one,'i°  and  a  like  ruling  has 
been  made  in  EnglandJ^o  Likewise  it  has  been  decided  in  this 
country  that  wjiste  may  consist  in  the  removal  of  partitions," 2' 
in  the  opening  of  a  doorway  in  an  outer  wall,"'-^'-  or  the  erection 
of  a  chiraney/23  without  reference  to  the  question  whether  such 
alterations  actually  decrease  the  value  of  the  premises. 

The  obligation  of  a  tenant  to  refrain  from  the  substantial  altera- 
tion of  a  building  may  be  modified,  it  seems,  by  the  fact  that  his 
lease  has  a  great  length  of  time  to  run,  so  that  he  may  be  regarded 
to  a  considerable  extent  as  the  absolute  owner,  while  the  value  of 
the  reversion  is  comparatively  slight.'^^'^  And  occasionally,  per- 
haps, the  necessity  of  some  alterations  in  order  to  make  the  prem- 
ises reasonably  fit  for  the  business  for  which  they  were  leased  may 
justify  the  making  of  themJ25     The  removal  of  a  valueless  build- 


Tio  Davenport  v.  Magoon,  13  Or. 
3,  4  Pac.  299,  57  Am.  Rep.  1.  In 
Dooly  V.  Stringham.  4  Utah,  107,  7 
Pac.  405,  a  widow  having  a  life  es- 
tate was  enjoined  from  tearing 
down  a  building,  though  she  intend- 
ed to  build  a  better  one. 

720  Smyth  V.  Carter,  18  Beav.  78. 
And  see  Brooke  v.  Kavanagh.  L.  R. 
23  Ir.  97;  West  Ham  Central  Charity 
Board  v.  East  London  Waterwork 
Co.  [1900]  1  Ch.  624.  But  compare 
the  remarks  on  Smyth  v.  Carter,  18 
Beav.  78,  supra,  in  Doherty  v.  All- 
man,    3   App.   Cas.   709. 

721  Agate  V.  Lowenbein,  57  N.  Y. 
605,  where  the  principle  that  no 
such  alteration,  however  beneficial, 
of  the  building,  can  ordinarily  be 
made.  Is  clearly  asserted,  but  the 
case  really  turned  upon  the  question 
whether  the  alterations  were  harm- 
less and  required  by  the  tenant's 
business  so  as  to  be  within  a  per- 
mission in  the  lease  to  make  altera- 
tions. See.  also,  Wotton  V.  Wise, 
47  N.  Y.  Super.  Ct.   (15  Jones  &  S.) 

515. 

712  Klie  V.  Von  Broock,  56  N.  J.  Eq. 


18,  37  Atl.  4C9.  And  so  when  win- 
dows were  changed  into  doors  con- 
nected with  passage  ways  to  other 
buildings.  Peer  v.  Wadsworth,  67 
N.  J.  Eq.  191,  58  Atl.  379. 

723  Brock  V.  Dole,  66  Wis.  142,  28 
N.  W.  334. 

724  See  Doherty  v.  Allman,  3  App. 
Cas.  709.  where  the  House  of  Lords 
refused  an  injunction  to  restrain  a 
tenant  under  a  lease  for  999  years 
from  converting  store  buildings  in- 
to dwelling  houses,  the  neighbor- 
hood having  changed  so  as  to  do 
away  with  any  demand  for  store 
buildings.  And  so  in  Crowe  v.  Wil- 
son, fi5  Md.  479,  5  Atl.  427,  57  Am. 
Rep.  343,  it  was  decided  that  a  ten- 
ant under  a  lease  renewable  forever 
could  make  alterations  provided  the 
security  for  rent  was  not  impaired. 
And  pee  Klie  v.  Von  Broock.  5fi  N.  J. 
Eq.  IS.  29.  37  Atl.  469,  for  dicta  to 
the  same  pfffct. 

72.1  See  Klie  v.  Von  Broock,  56  N. 
J.  Eq.  29,  37  Atl.  469,  where  Pitney, 
V.  C,  says:  "If  a  building  be  erect- 
ed and  let  for  a  hotel,  and  through 
some    oversight    or    miscalculation 
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ing  by  a  life  tenant,  not  holding  under  a  lease,  has  been  decided 
not  to  be  an  act  of  waste,  where  the  removal  was  necessary,  owing 
to  changing  conditions,  for  the  profitable  use  of  the  property,"^^ 
but  it  appears  from  the  same  case  that  a  different  view  would  be 
taken  in  the  case  of  a  tenant  holding  under  a  lease,  at  least  if  it 
had  but  a  few  years  to  run. 

(8)  Erection  of  building  or  other  structure.  The  construction 
of  a  building  on  the  leased  land,  in  a  place  where  there  was  none 
before,  is  not  waste,  it  seems,  unless  this  results  in  an  injury  to  the 
reversion,727  or  unless,  apparently,  it  involves  an  alteration 
of  the  character  of  the  land,  as  when  the  tenant  of  agri- 
cultural land  covers  it  with  buildings  so  as  to  render  it  useless 
for  agricultural  purposes.^ss  it  has  been  asserted  that  a  tenant 
under  a  lease  may  erect  fences  on  the  land  as  he  may  please.'^29 

(9)  Improper  user  of  building.  A  tenant  is,  apart  from  express 
stipulations,  not  liable  for  injury  to  buildings  resulting  from  a 


some  mistake  in  the  interior  ar- 
rangements occurs  which  materially 
interferes  with  its  beneficial  use  for 
that  purpose,  and  requires  a  change, 
it  is  probable  that  the  right  to  make 
such  change  could  properly  he  in- 
ferred from  the  circumstances." 
And  see  Doherty  v.  Allman,  3  App. 
Cas.  709,  and  Melms  v.  Pabst  Brew. 
Co.,  104  Wis.  7,  79  N.  W.  738.  46  L. 
R.  A.  478,  where  the  fact  that  the 
alteration  of  the  buildings  was  nec- 
essary for  the  profitable  use  of  the 
premises  is  emphasized  in  justify- 
ing the  making  of  it  by  the  tenant. 

726  Melms  V.  Pabst  Brew.  Co.,  101 
Wis.  7,  79  N.  W.  738,  46  L.  R.  A.  47S. 
And  see  Sherrill  v.  Connor,  107  N. 
C.   630,   12   S.   E.   588. 

T27  Jones  V.  Chappell,  L.  R.  20  Eq. 
539;  Winship  v.  Pitts.  3  Paige  (N. 
Y.)  259.  24  Am.  Dec.  218:  Pynchon 
V.  Steams,  52  Mass.  (11  Mete.)  304, 
45  Am.  Dec.  207;  Meux  v.  Cobley 
[1892]  2  Ch.  262.  See  Viner's  Abr.. 
Waste,  p.  439,  pi.  22.  The  statement 
!n  Co.  Litt.  53  a,  that  "if  the  tenant 
build  a  new  house,  it  is  waste,  and 


if  he  suffered  it  to  be  wasted,  it  is 
a  new  waste,"  is,  it  has  been  said, 
"to  be  understood  with  the  condi- 
tion that  the  new  house  or  building 
affects  the  inheritance  of  the  land 
in  a  manner  which  the  law  recog- 
nizes to  be  injurious."  Leake,  Uses 
&  Profits  of  Land,  95. 

The  erection  of  a  building  for 
purposes  of  the  tenant's  trade,  to  be 
removed  by  him  at  the  end  of  the 
lease  without  injury  to  the  land,  is 
not  waste.  Hubble  v.  Cole,  85  Va. 
87,  7  S.  E.  242. 

728  In  Brooke  v.  Mernagh,  L.  R. 
22  Ir.  86,  and  Brooke  v.  Kavanagh. 
L.  R.,  23  Ir.  97.  where  the  tenant  had 
erected  dwellings  on  the  leased 
premises,  an  agricultural  holding, 
in  order  to  aid  the  "plan  of  cam- 
paign" which  was,  in  the  eyes  of 
the  law.  an  illegal  conspiracy,  an 
injunction  issued  to  restrain  any 
further  erections  and  to  compel  the 
removal  of  the  dwellings  already 
erected. 

729  Donason  v.  Walker,  87  111.  231. 
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reasonable  use  of  tliom  for  the  purpose  for  wliidi  lliey  were  in- 
tended. "No  user  of  a  tenement"  it  has  been  said,  "which  is 
reasonable  and  pr()i)er,  having  regard  to  the  class  to  which  it 
belongs,  is  waste. '"^^o  Accordingly  the  tenant  is  not  liable  for 
the  breaking  down  of  a  building  owing  to  its  insufiiciency  to  sup- 
port a  reasonable  weight  of  goods  placed  in  it  by  the  tenant,  he 
having  no  reason  to  suspect  its  weakness."^  But  he  is  liable  for 
injuries  caused  by  placing  an  unreasonable  and  extraordinary 
weight  in  the  building.'^s  as  he  is  for  injuries  caused  by  other 
improper  use  thereof,"^  or  by  any  sort  of  negligence  on  the 
part  of  himself  or  his  servants."^  The  burden  is  on  the  landlord 
of  showing  that  any  injury  to  the  premises  was  by  the  tenant's 
fault  and  unless  this  is  shown  the  tenant  is  free  from  liability"'^ 


730  Saner  v.  Bilton.  7  Ch.  Piv, 
815.  And,  to  the  same  effect,  see 
Haas  V.  Brown,  21  Misc.  434,  47  N. 
Y.  Supp.  606. 

731  Saner  v.  Bilton,  7  Ch.  Div.  815; 
Machen  v.  Hooper,  73  Md.  342,  21 
Atl.  67;  Sheer  v.  Fisher,  27  111.  App. 
464.  And  so  the  lessee  has  been 
held  not  to  he  liable  for  injury 
caused  by  the  use  of  machinery  in 
the  building  with  the  lessor's  as- 
sent (Jennings  v.  Bond,  14  Ind, 
App.  282,  42  N.  E.  957)  on  the 
ground  presumably  that  this  was 
a  reasonable  use  of  the  premises. 
It  would  seem  that,  on  the  maxim 
volenti  non  fit  injuria,  the  landlord 
could  never  complain  of  a  particular 
use  of  the  premises  to  which  he  has 
assented. 

732  Moses  V.  Old  Dominion  Iron  & 
Nail  Works  Co..  75  Va.  95;  South- 
ern Oil  Works  v.  Bickford,  82  Tenn. 
(14  Lea)  051;  Chalmers  v.  Smith, 
152  Mass.  561,  26  N.  E.  95,  11  L.  R. 
A.  769;  Brooks  v.  Clifton.  22  Ark. 
54;  Manchester  Bonded  Warehouse 
Co',  v.  Carr,  5  C.  P.  Div.  507. 

7SH  Anderson  v.  Miller.  96  Tenn. 
35,  33  S.  W.  615.  31  L.  R.  A.  604, 
54  Am.  St  Rep.  812;  Powell  v.  Day- 


ton,   S.   &  G.  R.    Co.,   16  Or.    33,   16 
Pac.  863,  8  Am.  St.  Rep.  251. 

734  Mason  v.  Stiles.  21  Mo.  374,  64 
Am.  Dec.  242  (injury  to  building 
from  explosion  caused  by  negligence 
of  servant) ;  Duer  v.  Allen,  96  Iowa, 
36,  64  N.  W.  682  (fire);  Zigler  v. 
McClellan.  15  Or.  499,  16  Pac.  179 
(fire);  Wilcox  v.  Cate,  65  Vt  478, 
26  Atl.   1105    (explosion). 

735  John  Morris  Co.  v.  Southworth, 
154  111.  118,  39  N.  E.  1099;  Finch 
V.  Shackleford,  12  Ky.  Law  Rep. 
322;  Lynn's  Appeal,  31  Pa.  44, 
72  Am.  Dec.  721.  See,  also,  cases 
cited  in  reference  to  Injury  by  fire, 
post,  note  860.  But  in  Manchester 
Bonded  Warehouse  Co.  v.  Carr,  5 
C.  P.  Div.  507.  it  is  decided  that  if 
the  building  is  destroyed  by  the  acts 
of  the  lessee  or  his  undertenants, 
he  must,  to  exonerate  himself,  show 
that  the  destruction  was  owing  to 
causes  for  which  he  was  not  re- 
sponsible; for  instiince,  if  the  build- 
ing fell  upon  the  placing  of  goods 
therein,  be  must  show  that  it  fell 
by  reason  of  structural  weakness 
mther  than  of  the  excessive  weight 
of  the  goods. 
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except,  by  the  authorities  generally,  when  the  injuiy  is  caused 
by  a  direct  act  of  commission  on  the  part  of  a  strangerJ=^*5 

Occasionally  the  cases  contain  a  suggestion  that  the  liability 
of  the  tenant  for  injuries  to  the  building  caused  by  his  use  thereof 
in  an  improper  manner  is  by  reason  of  an  "implied  contract"  not 
to  so  use  the  premises. '^^'^ 

A  landlord  cannot,  after  encouraging  the  tenant  to  use  the 
building  for  a  particular  purpose  which,  as  he  knew,  involved  the 
use  of  heavy  machinery,  assert  a  liability  on  the  tenant's  part 
for  injuries  caused  by  the  operation  of  such  machinery ."^^^ 

(10)  Equitable  waste.  The  doctrine  of  "equitable  waste," 
by  which  waste  of  a  character  not  recognized  at  law  as  illegal  is 
relieved  against  in  equity  by  an  injunction  to  prevent  it,  and 
when  possible,  by  compelling  the  restoration  of  the  thing  wasted, 
has  been  fully  developed  in  England.  In  this  country  there  are 
but  few  decisions  in  which  waste  has  been  considered  as  of  such 
a  character  as  to  be  cognizable  in  equity  and  not  at  law,  and  the 
extent  to  which  there  is  such  a  thing  as  equitable  waste,  as  distinct 
from  legal  waste,  appears  doubtful.  The  doctrine  of  equitable 
waste  is  applied  in  England  in  the  case  of  unreasonable  or  willful 
destruction  by  a  tenant  in  fee  simple,  when  there  is  an  executory 
limitation  over  to  another,  and  also  in  the  case  of  such  destruction 
by  a  tenant  for  life  "without  impeachment  of  waste."  It  has 
but  little  application  even  in  that  country,  it  seems,  to  the  case 
of  a  tenant  holding  under  a  lease,  since  a  lease  seldom  contains 
a  clause,  "without  impeachment  of  waste. "'^^^  In  one  state  in  this 
country,  in  the  case  of  a  lease  containing  such  a  clause,  recovery 
of  damages  for  willful  and  unreasonable  waste  by  the  tenant  was 
allowed  at  law,  that  is,  what  in  England  would  be  equitable  waste 
was  treated  as  legal  waste.''' '^^    In  another  state  it  has  been  decided 

73G  See  post,  §  110.  "to  hold,  to  use  and  control  as  he 

737  See    Chalmers    v.    Smith,    152  thinks    proper,    for  his   benefit  dur- 

Mass.  561,  26  N.  E.  95,  11  L.  R.  A.  ing  his  natural  life,"  was  regarded 

769;    Brooks  v.  Clifton,  22  Ark.   54.  as  a  lease  "without  impeachment  of 

See   post,   at  notes   775-779.  waste."     In    Duncombe    v.    Felt,    81 

T3S  Murphy     v.     St.     Louis     Type  Mich.  332,   45  N.  W.   1004,  where  a 

Foundry,  29  Mo.  App.  541.  grantee    in    a   conveyance   leased   to 

739  See    Woodfall,    Landl.    &    Ten.  his  grantors,  the  latter  "to  have  as 

(16th  Ed.)    647.  full    and    complete    control    of    said 

7«i  Stevens  v.  Rose,  69  Mich.   259,  premises  as  if  such  conveyance  had 

37  N.  W.  205.     There  a  Lease  to  one  not  been  made,"  the  lease  was  re- 

L.    and   Ten.   46. 
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that  tlio  law  of  Icpral  waste  is  not  applicable  to  injuries  by  a  ten- 
ant un<ler  a  lease  for  ninety  nine  years,  renewable  forever,  an 
ordinary  form  of  lease  in  that  state,  since  the  tenant  under  such 
a  lease  hjis  the  absolute  control  of  the  property,  but  that  equity 
will  intervene  to  prevent  such  injuries  or  destruction  as  will  atl'ect 
the  security  for  the  rentJ'*^ 

(11)  Effect  of  express  stipulations.  In  a  number  of  cases 
the  courts  have  been  called  upon  to  construe  clauses  in 
the  lease  allowing  the  tenant  to  make  alterations  on  the 
premises.  A  provision  that  the  lessee  shall  have  the  right 
to  make  alterations,  provided  they  do  not  injure  the  prem- 
ises, has  been  construed  as  allowing  the  tenant  to  make  al- 
terations which  would  constitute  technical  waste,  provided  they 
cause  no  injury,"^-  and  the  same  construction  was  placed  on  a 
covenant  by  the  lessee  not  to  commit  waste,  coupled  with  a  pro- 
vision authorizing  him  to  "repair,  alter  and  improve  the  premises, 
in  such  a  manner  as  should  be  for  his  use  and  benefit.""^-'*  A 
license  to  the  lessee  to  make  improvements  and  additions  was 
inferred  from  a  covenant  by  him  to  repair  "such  improvements 
and  additions  as  should  be  made  by  him,"  and  consequently 
quite  extensive  changes  were  regarded  as  not  constituting 
waste.'^'*^  A  stipulation  authorizing  the  lessee  to  make  "alter- 
ations in  the  building  now  on  said  lands  so  as  to  adapt  it  to 
other  business  than  that"  for  which  it  had  previously  been  used, 
does  not,  it  has  been  held,  confer  the  right  to  tear  down  a  building 
in  order  to  erect  another  in  its  place.'^^^  A  clause  in  the  instru- 
ment of  lease  allowing  the  use  of  a  steam  engine  in  a  building 
has  been  held  to  authorize  the  tenant  to  make  openings  in  the 
walls  necessary  for  the  introduction  and  removal  of  the  engine.^-*" 

The  statute  of  Marlbridge'^^  provided  that  "fermors"  (lease- 

garded  as  without  impeachment  of  744  Doe  d.  Dalton  v.  Jones,  4  Barn, 

•waste.     Here,    however,   willful    and  &  Adol.  126. 

unreasonable    waste    was    prevented  745  Davenport  v.  Magoon,  13  Or.  3, 

by  injunction.  4  Pac.  299,  57  Am.  Rep.  1. 

741  Crowe   V.    Wilson,   65   Md.    479,  740  Kelsey  v.  Durkee,  33  Barb.  (N. 
5  Atl.  427,   57  Am.   Rep.  343.  Y.)   410. 

742  Agate  r.   Lowenbein,   57   N.   Y.  74752    Hen.    3,    c.    23,    §    2    (A.    D. 
604.  1267). 

T43  Hasty  V.  Wheeler,   12  Me.  434. 
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holders)  should  not  do  waste  "without  special  license  had  by 
writing  of  covenant  making  mention  that  they  may  do  it"  and 
it  is  said  by  Coke"'*^  that  such  special  license  "ought  to  be  by 
deed,  for  all  waste  tends  to  the  disinheritance  of  the  lessor,  and 
therefore  no  man  can  claim  to  be  dispunishable  of  waste  without 
deed,"  and  it  has  been  asserted  in  this  country  that  an  oral  per- 
mission to  commit  particular  acts  of  waste  is  invalid  on  the  ground 
that  this  would  involve  a  transfer  of  an  interest  in  land  without 
writing,  in  violation  of  the  statute  of  frauds."^''  In  spite  of  these 
statements,  however,  it  seems  somewhat  questionable  whether, 
apart  from  a  statute  expressly  so  providing,  an  oral  permission 
by  the  landlord  to  do  acts  which  would  otherwise  constitute  waste 
is  insufficient  to  validate  such  acts,  since  such  a  permission  does 
not  involve  any  actual  transfer  of  an  interest  in  land.  There  is  no 
requirement  that  a  license  to  do  a  thing  upon  another's  land  shall 
be  in  writing,  merely  because  the  doing  of  such  thing  may  affect 
parts  of  the  land,  though  the  fact  that  the  license  is  oral  may  ren- 
der it  revocable,  while  if  in  writing  it  would  be  irrevocable. ''■^o 
An  oral  license  to  cut  trees,  for  instance,'^^i  or  to  take  minerals 
from  the  land,'^^^  jg  ordinarily  regarded  as  perfectly  valid  if 
acted  on  before  revocation,  and  it  is  not  perceived  why  a  different 
rule  should  be  applied  as  between  landlord  and  tenant  from  that 
applied  between  strangers.  In  a  few  jurisdictions  there  are  stat- 
utory provisions  to  the  effect  that  a  license  to  commit  acts  which 
would  otherwise  constitute  waste  shall  be  in  writing.'^^s,  754 

b.  Remedies  for  waste — (1)  Action  for  damages.  At  com- 
mon law,  it  is  said,  an  action  could  be  brought  on  account  of  waste 

748  2  Co.  Inst.  146.  531;   Giles  v.  Simonds,  81  Mass.   (15 

749  McGregor  v.  Brown,  10  N.  Y,  Gray)  441,  77  Am.  Dec.  373;  Brii- 
(6  Seld.)  114,  per  Edwards,  J.  In  ley  v.  Garvin,  105  Wis.  625,  81  N. 
the  same  case  Denio,  J.,  bases  the  W.  1038,  48  L.  R.  A.  839.  See  18 
decision  upon  the  express  provision  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1131. 
of  the  statute.  The  view  of  Ed-  752  See  1  Barringer  &  Adams, 
wards,  J.,  seems  to  be  regarded  with  Mines  &  Mining,  67. 

approval  in  Moore  v.  Townshend,  33  753,  754  See    Delaware    Rev.     Cods 

N.   J.   Law,   284.   306.  1893,  p.  665.  §  1;  Kentucky  St.  1903, 

750  See  Tiffany,  Real  Prop.  §  304.  §     2328;     Missouri    Rev.     St.     1899, 

751  Jenkins  v.  Lykes,  19  Fla.  148,  §  4140;  New  York  Code  Civ.  Proc. 
45  Am.  Rep.  19;  White  v.  King,  87  §  1651;  South  Carolina  Civ.  Code, 
Mich.  107,  49  N.  W.  518;  Cool  v.  §  2425;  Wisconsin  Rev.  St.  1898,  § 
Peters  Box  &  Lumber  Co.,  87   Ind.  3171.     The  New  York  statute  seems 
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against  tenants  in  dower  or  by  curtesy,  anil  a,G:aiust  fruanliau 
in  chivalry,  but  not  against  lessees  for  life  or  years,  this  distinc- 
tion being  based  on  the  ground  that,  while  the  interests  of  the 
former  were  created  by  act  of  the  law,  in  the  case  of  the  latter 
the  lessor  could  have  provided  in  the  lease  against  waste.'^"*  Ow- 
ing, however,  to  the  frequent  commission  of  waste  by  lessees,  the 
Statute  of  Marlbridge'^''^  was  passed,  by  which  it  was  provided 
that  "fermors,  during  their  terms,  shall  not  make  waste,  sale,  nor 
exile  of  houses,  woods,  and  men,  nor  of  anything  belonging  to 
the  tenements  that  they  have  to  ferm,"  and  that,  if  they  do  so, 
they  shall  yield  full  damageJ^^  Subsequently,  the  Statute  of  Glou- 
cester'^^s  gave  a  writ  of  waste  "against  him  that  holdeth  by  law 
of  England,  or  otherwise  for  term  of  life,  or  for  term  of  years, 
or  a  woman  in  dower,"  and  provided  that  the  person  guilty  of 
waste  should  "lose  the  thing  that  he  has  wasted"  and  pay  "thrice 
so  much  as  the  waste  shall  be  taxed  at." 

A  tenant  at  will  was  never  regarded  as  within  the  scope  of  these 
statutes,  and  if  such  a  tenant  commits  acts  injurious  to  the  inher- 
itance, which,  in  the  case  of  other  tenants,  would  constitute  waste, 
he  is  considered  to  have  committed  not  waste  but  a  trespass, 
which  terminates  the  tenancy,  and  renders  him  liable  to  an  action 
for  damages  as  in  the  case  of  any  wrongdoerJ^a     And  the  local 

to   be    ignored    in    Cohen    v.   WItte-  prehend  all  such  as  hold  by  lease  for 

man,    100   App.    Div.    338,    91   N.   Y.  life  or  lives   or  for  years,   by   deed 

Supp.   493,   where  it  is  held  that  a  or  without  deed."     2  Inst.  145.     But 

landlord,   having   consented    (orally,  see  Mr.  Kirch wey's  remarks   to   the 

It  appears)   to  the  removal  of  shut-  effect    that    the    expression    referred 

ters  on  the  building,  could  not  re-  to  tenants  under  a  lease  for  years, 

cover  damages  on  account  of   such  8  Columbia  Law  Rev.,  at  p.  432. 

removal.  ■^•'«  6  Edw.  1,  c.  5    (A.  D.  1278). 

755  Co.  Litt.  54  a;    2  Co.  Inst.  299,  ina     Litt    §    71;     Co.    Litt.   57  a; 

305;     Moore    v.    Townshend,    33    N-  Countess    of    Shrewsbury's    Case,    5 

J.     Law,     284.     This     is,     however.  Coke,    13;    Chalmers   v.    Smith,    152 

questioned,    as    regards    tenants    for  Mass.  561,  26  N.  E.  95,  11  L.  R.  A. 

life,  In  2  Pollock  &  Maitland.  Hist.  769;     Phillips    v.    Covert,    7    Johns. 

Eng.    Law,    p.    9,    and    also    in   a  (N.  Y.)  1;  Parrott  v.  Barney,  Deady, 

learned    article    on     "Liability    for  405,  Fed.  Cas.  No.  10,773  a;  Perry  v. 

waste"    by     George    W.     Kirchwey,  Carr,  44  N.  H.  118,  82  Am.  Dec.  191. 

Esq.,  in  8  Columbia  Law  Rev.  425.  But  see  Young  v.  Young,  36  Me.  133. 

vr.f.  52   Hen.    3,    c.    23,    §    2    (A.    D.  The  proper  form  of  action  again55t 

1267).  a  tenant  at  will  for  waste  caused  by 

767  "Fermors     (finnarii)     do    com-  direct    acts    of    commission    is    tres- 
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state  statutes  providing  remedies  for  waste  are  likewise,  by  their 
language,  usually  liinited  to  tenants  for  life  and  for  years.'^^" 

The  action  of  waste,  as  it  existed  at  common  law,  and  under 
these  English  statutes,  was  gradually  superseded  by  an  action  on 
the  case  to  recover  damages  for  the  waste,'''^^  and  the  old  action 
of  waste  now  no  longer  exists  in  England."^ ^  To  what  extent 
the  Statutes  of  Malbridge  and  Gloucester  are  in  force  in  this  coun- 
try is  a  matter  of  considerable  uncertainty,'''^^  but  even  where 
they  are  not  in  force,  and  though  there  is  no  local  statute  on  the 
subject,  an  action  of  trespass  on  the  case,  or  its  equivalent  code 
action,  would  seem  to  lie  for  the  recovery  of  damages  caused  by 
acts  of  voluntary  waste  committed  by  a  tenant  for  life  or  years.'''*''^ 
In  a  considerable  number  of  the  states  there  is  an  express  statu- 
tory provision  for  the  recovery  of  damages  for  waste  committed 
by  a  tenant  for  life  or  years,"^^^  and,  in  two  or  three  states  for 

pass,  and  not  trespass  on  the  case.  Supervisors  of  Harrison  County, 
Salop  V.  Crompton,  Cro.  Eliz.  777;  89  Miss.  448,  42  So.  290.  That  they 
Goodright  v.  Vivian,  8  East,  190;  are  in  force  in  part  or  in  whole,  see 
Perry  v.  Carr,  44  N.  H.  118,  82  Am.  Dozier  v.  Gregory,  46  N.  C.  (1  Jones 
Dec.  191;  Chalmers  v.  Smith,  152  Law)  100;  Sackett  v.  Sackett,  25 
Mass.  561,  26  N.  E.  95,  11  L.  R.  A.  Mass.  (8  Pick.)  309.  See,  also, 
769.  In  Files  v.  Magoon,  41  Me.  104,  Alexander's  British  Statutes  in 
trespass  on  the  case  against  tenant  force  in  Maryland,  pp.  46,  83. 
at  will  was  sustained.  The  court  764  See  4  Kent,  Comm.  81;  Rand- 
states  that  there  are  numerous  all  v.  Cleaveland,  6  Conn.  328;  Doz- 
authorities  supporting  this  view,  but  ier  v.  Gregory,  46  N.  C.  (1  Jones 
fails  to  cite  them.  The  only  case  Law)  100;  Yocum  v.  Zahner,  162 
cited,  that  of  Lienow  v.  Ritchie,  25  Pa.  468,  29  Atl.  778;  Thackeray  v. 
Mass.  (8  Pick.)  235,  involved  an  Eldigan,  21  R.  I.  481,  44  Atl.  689: 
action  against  a  third  person  by  the  Moss  Point  Lumber  Co.  v.  Board  of 
landlord  of  a  tenant  for  a  term  of  Harrison  County  Supervisors,  89 
one  year,  a  very  different  matter.       Miss.  448,  42  So.  290,  873. 

760  See  post,  note  765.  765  California    Code    Civ.    Proc.    § 

701  See   2   Wms.    Saund.    252,   note    732;    Connecticut    Gen.    St.    1902,    § 

(7)    to  Greene  v.  Cole.  1100;    Delaware  Rev.   Code  1893,   p, 

762  See  3  &  4  Wm.  4,  c.  27,  §  36  666,  §  9;  Idaho  Code  Civ.  Proc.  1901, 
(A.  D.   1833).  §  3374;  Iowa  Code  1897,  §  4303;  Een- 

763  To  the  effect  that  these  stat-  tucJcy  St.  1903,  §  2328;  Maine  Rev. 
utes  are  not  in  force,  see  Moore  v.  St.  1903,  c.  97,  §  1;  Massachusetts 
Ellsworth,  3  Conn.  483;  Smith  v.  Rev.  Laws  1902,  c.  185,  §  1;  Michi- 
Follansbee,  13  Me.  273;  Parker  gan  Comp.  Laws  1897,  §  11116;  Min- 
V.  Chambliss,  12  Ga.  235;  "Woodward  nesota  Rev.  Laws  1905,  §  4447;  Mon- 
V.  Gates,  38  Ga.  205,  95  Am.  Dec.  385;  tana  Rev.  Codes  1907,  §  6866;  Neb- 
Moss  Point  Lumber  Co.  v.  Board  of    raska  Ann,  St  1907,  §  1645;  Nevada 
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waste  committed  by  any  tenant  ol"  lanil."'''«  Tn  siimal)ly  a  peri- 
odic tenant  would  be  regarded  as  within  the  equity  of  a  statute 
in  terms  applying  to  a  tenant  for  years. 

The  right  to  recover  damages  for  w^astc  is  not  affected  by  the 
fact  that  the  lease  contains  an  express  covenant  not  to  commit 
waste,  or  to  yield  up  the  premises  in  good  condition  at  the  end 
of  the  term.  The  landlord  has  the  option  of  suing  on  the  cov- 
enant, or  of  bringing  an  action  on  the  case,  or  other  action,  di- 
rectly for  the  waste.'^*''^ 

A  decision  has  been  made  to  the  effect  that  there  is  no  right 
of  action  for  waste  if  the  tenant  has  the  option  under  the  lease 
to  purchase  the  premises,  but  that  the  right  accrues,  and  limi- 
tations begin  to  run,  only  when  the  option  expires.'^^s  The  reason 
given  for  this  conclusion  is  that  the  tenant  could  at  any  time 
extinguish  the  right  of  action  by  exercising  his  option.  It  has, 
however,  elsewhere  been  decided  that  it  is  no  defense  to  an  action 
on  the  case  for  waste  that  the  tenant,  after  the  commission  of 
waste,  purchased  the  reversion,' «»  or  that  the  landlord  purchased 
the  leasehold  interest."^'"     And  even  if  an   actual   purchase  of 

Comp.  Laws  1900,  §  3347;  2Jew  York   Va.   95;    Parrott   v.   Barney,   2   Abb. 

Code  Civ.  Proc,  §  1651;   North  Da-   197,  Fed.  Cas.  No.  10,773. 

kota  Rev.  Codes  1905,  §  7539;    Bell.       tbs  Powell  v.  Dayton,  S.  &  G.  R.  Co., 

&   C.    Codes   Oregon,    §    347;    Rhode  16  Or.  33,  16  Pac.  863,  8  Am.  SL  Rep. 

Island  Gen.  Laws  1896,  c.  268,  §  1;    251. 

South  Dakota  Code  Civ.  Proc.  1903,       7R9  Diclvinson  v.  City  of  Baltimore, 

§    693;     Utah    Comp.    Laws    1907,    §    48    Md.   583. 

3507;    Ball.   Ann.   Codes  &   St.   1897,        t-o  Diipree  v.  Dupree,  49  N.  C.   (4 

Washington,   §  5655;     Wisconsin  St.    Jones  Law)    387,   69   Am.   Dec.   757. 

1898,   §   3171.  But    see    Pynchon    v.     Stearns,    52 

7(i6  Virginia  Code  1904,  §  2775;  Mass.  (11  Mete.)  304,  45  Am.  Dec. 
West  Virginia  Code  1906,  §  3389.  207,  where  the  fact  that  the  re- 
in Pennsylvania  the  statute  (Pepper  mainderman  took  a  lease  from  the 
&  Lewis'  Dig.,  Waste,  §  28)  gives  a  life  tenant  for  the  latter's  life  was 
right  of  action  in  favor  of  the  land-  regarded  as  a  defense  to  an  action 
lord  when  premises  are  let  for  years  by  the  remainderman  for  waste  com- 
er at  will.  mitted  before  the  lease.     This,  how- 

767  Kinlyside  v.  Thornton,  2  Wm.  ever,  was  an  action  of  waste  and  not 
Bl.  1111;  City  of  London  v.  Hedger,  of  trespass  on  the  case,  and  the 
18  Ves.  Jr.  355;  Marker  v.  Kenrick,  dictum  of  Lord  Coke  that  the  rever- 
13  C.  B.  188;  Moore  v.  Townshend,  Bion  must  continue  in  the  same  state 
33  N.  .1.  T>aw.  284 ;  Mo?ps  v.  Old  may  have  been  recarded  as  appli- 
Dominion  Iron  &  Nail  Works  Co.,  75    cable.    See  post  at  note  801. 
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the  reversion  by  the  tenant  would  constitute  a  defense,  it  is 
difficult  to  see  why  the  fact  that  the  tenant  has  an  option  to 
purchase  should  have  this  effect. 

It  is  said  by  Coke  that  "if  the  lessee  doth  waste,  and  after 
surrendereth  to  the  lessor  his  estate,  and  the  lessor  accept  there- 
of, the  lessor  shall  not  have  an  action  of  waste,  "''^^  and  the  old 
authorities  are  generally  to  this  effect,  unless  perhaps  when  the 
right  of  action  for  waste  previously  committed  is  expressly  re- 
served by  the  lessor  upon  accepting  the  surrender.'^^^  There  is 
an  American  case  to  the  contrary,  however.'^"^ 

That  after  the  commission  of  waste  by  the  tenant  the  landlord 
permitted  him  to  retain  possession  and  accepted  rent  for  the 
full  term  does  not,  it  has  been  decided,  necessarily  involve  a 
waiver  of  the  landlord's  right  to  recover  damages  for  breach  of 
the  implied  contract  to  use  the  premises  in  a  tenant-like  manner, 
it  being  said  that  the  question  of  waiver  vel  non  in  such  case  is 
a  question  for  the  jury.'^'^^ 

There  are  numerous  dicta  to  the  effect  that  there  is  an  implied 
contract  by  the  tenant  not  to  commit  waste,  the  effect  of  which 
would  be  that  the  landlord  could,  at  his  option,  sue  in  contract 
for  breach  thereof,  or  in  tort  directly  for  the  waste.  Thus  it  is 
st^.ted  in  a  standard  English  treatise  that  "in  the  absence  of 
express  covenant  there  is  implied  in  law,  for  the  convenience 
of  remedy,  a  contract  or  obligation  on  the  part  of  the  lessee, 
to  use  the  demised  premises  in  a  tenant-like  manner,  relatively 
to  the  nature  of  the  premises ;  which  is  nothing  more  in  sub- 
stance than  the  obligation  concerning  waste  arising  from  the  mere 
relation  of  landlord  and  tenant."''"''^  That  such  a  contract  is 
to  be  implied  is  also  asserted  by  other  textbook  writers.'^'^     There 

T71  Co.  Litt.  285  a.  however,   merely  involved    the  suffl- 

7T2  The    authorities    are    collected  ciency  of  allegations  as  to  a  prom- 

in  Vin.  Abr.,  Waste  (Ga.)  p.  501.  ise  by  the  lessee  to  use  the  prem- 

T73  Marshall  v.  Rugg,  6  Wyo.  270,  ises   in  a  tenant-like  manner  or  in 

44  Pac.  700,  45  Pac.  486,  33  L.  R.  A.  a  certain  way,  and  the  promise,  so 

679.  far  as  appears,   may  have  been  ex- 

774  Chalmers   v.   Smith,   152   Mass.  press  in  each  case. 

561,  26  N.  E.  95,  11  L.  R.  A.  769.  776  in    Woodfall,     Landl.     &    Ten. 

775  Leake,  Uses  &  Profits  of  Land,  (16th  Ed.)  p.  186,  it  is  said  that 
p.  25,  citing  Powley  v.  Walker,  5  "In  the  absence  of  any  express  cov- 
Term  R.  373;  Dietrichsen  v.  Giubi-  enant  on  th-e  subject,  a  covenant  or 
lei,  14  Mees.  &  W.  845,  which  cases,  promise  is  implied   on  the  part  of 
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are  occasional  English  cases  wliieli  tend  to  support  this  view,'"-"'' 
but  there  is  apparently  no  positive  decision  in  that  country  sup- 
portiiij4  a  recovery  as  for  breach  of  a  contract  aj;aiust  a  tenant 
commit  tint:  waste.  In  this  country,  also,  the  existence  of  such 
an  implied  contract  has  been  asserted.'^'^     In  view  of  the  num- 

the  lessee  that  he  will  use  the  build-  B.  Div.  613,  Lord  Ester,  M.  R.  said 
ings  in  a  tenantable  and  proper  that  "there  is  an  implied  covenant 
manner;"  citing  Horsefall  v.  Ma  on  the  part  of  the  tenant  not  to 
ther,  Holt,  N.  P.  7;  Leach  v.  Thomas,  commit  waste,"  and  apparently  re- 
7  Car.  &  P.  327;  Harnett  v.  Malt-  garded  the  action  as  on  such  cov- 
land,  16  Mees.  &  W.  257;  Yellowly  v.  enant,  while  the  other  judges  Ignore 
Gower,  11  Exch.  294.  Of  these  cases  any  such  covenant.  In  Westropp  v. 
the  first  two,  which  were  actions  ot*  Elligott,  9  App.  Cas.  815,  823,  there 
asumpsit  on  account  of  the  com-  is  a  similar  dictum  by  Lord  Black- 
mission  of  waste,  may,  perhaps,  be  burn,  that  there  is  an  Implied  cov- 
regarded  as  implying  that  such  an  enant  not  to  commit  waste.  At  the 
action  would  lie  in  case  of  waste,  present  day,  under  the  English  judi- 
they  denying  recovery  on  other  ciary  acts,  the  question  whether  the 
grounds  without  any  comment  on  action  is  on  such  an  implied  con- 
the  form  of  the  action;  but  the  two  tract,  or  for  a  tort,  is  immaterial, 
latter  cases  cited  in  no  way  sup-  and  there  is,  in  fact,  no  way  of  de- 
port the  statement.  That  there  is  termining  whether  it  is  the  one  or 
such  a  contract  is  also  stated  in  1  the  other.  See  Pollock,  Torts  (6th 
Addison,   Contracts    (10th   Ed.)    639.    Ed.)    340. 

In  Pollock,  Torts  (6th  Ed.)  340,  it  779  in  United  States  v.  Bostwick, 
is  said  that  "as  between  landlord  94  U.  S.  53,  24  Law.  Ed.  65,  it  is 
and  tenant,  the  real  matter  in  dis-  said,  per  Waite,  C.  J.,  speaking  for 
pute,  in  a  case  of  alleged  waste,  is  the  court,  "In  every  lease  there  is. 
cxtmmonly  the  extent  of  the  ten-  unless  excluded  by  the  operation  of 
ant^s  obligation,  under  his  express  some  express  covenant  or  agree- 
or  implied  covenants,  to  keep  the'  ment,  an  implied  obligation  on  the 
property  demised  in  safe  condition  part  of  the  lessee  to  so  use  the  prop- 
er repair.  Yet  the  wrong  of  waste  erty  as  not  unnecessarily  to  injure 
is  none  the  less  committed  (and  un-  it,  or,  as  it  is  stated  by  Mr.  Comyn, 
der  the  old  procedure  was  no  less  'to  treat  the  premises  demised  In 
remediable  by  the  appropriate  ac-  such  manner  that  no  injury  be  done 
tion  on  the  case)  because  it  is  also  to  the  inheritance,  but  that  the  es- 
a  breach  of  the  tenant's  contract;"  tate  may  revert  to  the  lessor  unde- 
citing  2  Wms.  Saund.  646.  teriorated   by   the   willful   or   negll- 

777. 778  In  Holford  v.  Dnnnett,  7  gent  conduct  of  the  lessee'  (citing 
Mees.  &  W.  348,  the  judges  clearly  as-  CorajTi,  Landl.  &  Ten.  188).  This 
sume  that  such  a  contract  may  be  im-  implied  obligation  is  part  of  the 
plied,  and  the  same  may  perhaps  be  contract  itself,  as  much  so  as  If  In- 
said  of  Horsefall  v.  Mather,  Holt,  N.  corporated  into  it  by  express  lan- 
P.  7;  Leach  v.  Thomas,  7  Car.  &  P.  guage.  It  results  from  the  relation 
327.    In  Whitham  v.  Kershaw,  16  Q.    of  landlord  and  tenant  between  the 
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ber  of  statements  tlms  made  by  authorities  of  the  highest  re- 
spectability, it  is  hardly  probable  that  any  court  would  refuse 
to  support  an  action  on  such  an  implied  contract  against  waste, 
but  since  the  right  to  bring  an  action  in  tort  for  waste  is  well 
established,  it  would  seem  the  part  of  safety  to  choose  the  latter 
remedy. 

(2)  Injunction  against  waste.  A  court  of  equity  may  inter- 
pose by  injunction  to  prevent  the  commission  of  waste.'^so  q^. 
casionally  the  grant  of  an  injunction  against  waste  upon  appli- 
cation therefor  seems  to  have  been  regarded  as  a  matter  of 
course,^8i  while  in  other  cases  it  has  been  refused  on  the  oround 


parties  which  the  contract  creates 
(citing  Holford  v.  Dunnett,  7  Mees. 
&  W.  352,  supra).  It  is  not  a  cov- 
enant to  repair  generally,  but  to  so 
use  the  property  as  to  avoid  the 
necessity  for  repairs,  as  far  as  pos- 
sible" (citing  Horsefall  v.  Mather, 
Holt,  N.  P.  9;  Brown  v.  Crump,  1 
Marsh,  C.  P.  569).  This  language 
Is,  in  part,  quoted  by  other  courts. 
See  Warder  v.  Henry,  117  Mo.  530, 
545,  23  S.  W.  776;  Powell  v.  Day- 
ton,' S.  &  G.  R.  R.  Co.,  16  Or.  33,  16 
Pac.  863,  8  Am.  St.  Rep.  251.  Pre- 
sumably by  "implied  obligation,"  as 
the  expression  is  here  used,  is  meant 
implied  contract,  since  otherwise  the 
word  "implied"  would  be  meaning- 
less. 

In  Earle  v.  Arbogast,  180  Pa.  409, 
36  Atl.  923,  it  is  said  that  "gen- 
erally, in  the  absence  of  express 
covenant  on  the  subject,  the  law  im- 
plies a  covenant  on  the  part  of  the 
lessee  so  to  treat  the  demised  prem- 
ises that  they  may  revert  to  the 
lessor  unimpaired  except  by  usual 
wear  and  tear,  and  uninjured  by 
any  willful  or  negligent  act  of  the 
lessee."  And  in  Chalmers  v.  Smith, 
152  Mass.  561,  26  N.  E.  95,  11  L.  R. 


A.  769,  it  is  clearly  asserted  that 
there  may  be  a  recovery  for  waste  in 
an  action  of  contract. 

780  O'Brien  v.  O'Brien,  1  Amb. 
107;  Douglass  v.  Wiggins,  1  Johns. 
Ch.  (N.  Y.)  435;  Fortescue  v.  Fow- 
ler, 55  N.  J.  Eq.  741,  38  Atl.  445; 
Williamson  v.  Jones,  43  W.  Va.  562, 
27  S.  E.  411,  38  L.  R.  A.  694,  64  Am! 
St.  Rep.  891;  Dickinson  v.  Jones,  36 
Ga.  97;  Robertson  v.  Meadors,  73 
Ind.  43;  Powell  v.  Cheshire,  70  Ga. 
357,  48  Am.  Rep.  572;  Disher  v. 
Disher,  45  Neb.  100,  63  N.  W.  368; 
Parker  v.  Raymond,  14  Mo.  535; 
Kidd  V.  Dennison,  6  Barb.  (N.  Y.) 
9;  Davenport  v.  Magoon,  13  Or.  3, 
4  Pac.  299,  57  Am.  Rep.  1. 

In  Pennsylvania  and  Rhode  Isl- 
and the  common-law  writ  of  estrepe- 
ment  to  prevent  waste  (see  3 
Blackst.  Comm.  225)  is  still  in 
vogue,  it  seems. 

781  People  V.  Alberty,  11  Wend. 
(N.  Y.)  160;  Markham  v.  Howell, 
33  Ga.  508;  Smith  v.  City  of  Rome, 
19  Ga.  89,  63  Am.  Dec.  298.  These 
were  not,  however,  cases  of  waste  as 
between  landlord  and  tenant,  but 
of  "waste,"  so  called,  by  a  stranger. 
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that  the  injury  -was  not  irreparable,''**^  or  that  tliere  was  au 
adequate  reraeily  at  hiw."**^ 

Injunction  luis  been  granted  to  restrain  the  ploufjjhing  up  of 
meadow  land,'"^  the  sowing'  of  a  pernicious  crop,'**-"'  and  the  de- 
struction of  timber"*"  and  fruit  trees."**^  The  removal  of  a 
buildinir,'**'*  and  the  alteration  or  removal  of  jiarts  thereof,^^" 
has  also  been  so  restrained.  An  injunction  to  prevent  the  re- 
moval of  timber  already  cut  has  been  refused,  the  parties  beinj? 
relegated  to  their  legal  rights  after  the  waste  has  been  actually 
committed  by  the  cutting  of  the  timberj^*^ 

An  injunction  will  not  ordinarily  be  granted  unless  the  ap- 
plicant therefor  shows  that  the  tenant  in  possession  has  at- 
tempted to  commit  waste,  or  has  taken  active  measures  looking 
towards  its  commission,  or  has  at  least  threatened  to  commit 
it.'"^  And  the  courts  have  generally  refused  to  grant  an  injunc- 
tion as  against  "meliorating"  or  trivial  waste.'^^^ 

In  cases  in  which  an  injunction  is  granted,  an  accounting  by 

782  Thompson   v.    Williams,    54   N.  Jungerman    v.    Bovee,    19    Cal.    354; 

C.  (1  Jones  Eq.)  176;  Atkins  v.  Chil-  Davenport   v.    Magoon,   13    Or.    3,    4 

son,  48  Mass.  (7  Mete.)   398,  41  Am.  Pac.   299,   57  Am.  Rep.  1. 

Dec.    448;     Chamberlain    v.    Child's  Tsn  Baugher  v.  Crane,  27  Md.  36,  92 

Unique   Dairy  Co.,   54   Misc.   56,  105  Am.  Dec.  618;   Douglass  v.  Wiggins, 

N.   Y.    Supp.    370.      But   that   irrep-  1    Johns,   Ch.    (N.   Y.)    435;    Fox   v. 

arable    injury    need    not   be    shown.  Lynch,  71  N.  J.  Eq.  537,  64  Atl.  439; 

see  George's  Creek  Coal  Co.  v.  Det-  Poertner    v.    Russell,    33   Wis.    193; 

mold,    1   Md.   Ch.   371;    Thruston    v.  Brock   v.   Dole.   66  Wis.    142,   28   N. 

Minke,   32  Md.  487.  W.   334;    Denechaud   v.  Trisconl,   26 

TS3  Cutting  V.  Carter,  4  Hen.  &  M.  La.  Ann.    402. 

(Va.)    424;    Atkins    v.    Chilson,    48  ^oowatson    v.    Hunter,    5    Johns. 

Mass.    (7   Mete.)    398,   41   Am.   Dec.  Ch.  (N.  Y.)   169. 

448;   Brown  v.  Niles,  165  Mass.  276,  7oi  Bewes,  Waste,  340;   Jackson  v. 

43  N.  E.  90.  Cator,  5  Ves.  Jr.  688;   Hext  v.  Gill, 

784  Chapel   V.    Hull,   60  Mich.    167.  7  Ch.  App.  699;  St.  Clair  v.  Sedwick, 

26   N.   W.   874;    Drury  v.   Molins,    6  39  Neb.  562,  58  N.  W.  185;  Crockett 

Ves.   Jr.   328.  v.  Crockett,  2  Ohio  St.  180. 

7RS  Pratt  V.  Brett,  2  Madd.  62.  792  Doherty  v.  Allman,  3  App.  Cas. 

7RoKidd  V.  Dennison.  6  Barb.   (N.  709;    Grand    Canal  Co.   v.  McNamee. 

Y.)  9;  Herring  V.  Dean  of  St.  Paul's,  29    L.    R.    Ir.   131;    Meux    t.   Cohley 

2  Wlls.  Ch.  1;  Jones  v.  Gammon,  123  [1892]   2  Ch.  253;     Brown  v.  Niles. 

Ga.  47,  50  S.  E.  982.  165  Mass.  276,  43  N.  E.  90;  Butts  v. 

787  Silva  V.  Garcia,  65  Cal.  591,  4  Fox,  107  Mo.  App.  37U,  81  S.  W.  493. 

pao.  628.  ^nd  see  Hubble  v.  Cole,  85  Va.  87,  7 

T88  Smyth  V.  Carter,  18  Beav.  78;  S.  E.  242. 
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the  tenant  as  to  the  proceeds  of  waste  already  committed  may  be 
ordered,  to  prevent  multiplicity  of  suitsJ^^  Ordinarily,  if  there 
is  no  right  to  an  injunction,  owing  to  the  fact  that  the  tenant 
committing  waste  has  transferred  his  interest,  or  for  other  rea- 
son, no  accounting  will  be  allowed,  and  the  reversioner  must 
seek  redress  at  lawJ^'^  But  an  accounting  has  been  ordered, 
apart  from  any  injunction,  as  incident  to  a  discovery ,'''^^  in  the 
case  of  waste  by  a  deceased  person,  the  proceeds  of  which  have 
gone  to  swell  the  assets  of  his  estate,'^''^  and  presumably  it  would 
be  allowed  in  the  case  of  equitable  wasteJ^'^ 

There  may  be  a  mandatory  injunction  to  compel  the  person 
committing  waste  to  restore  the  things  wasted,  when  such  res- 
toration is  possibleJ^^ 

(3)  Persons  entitled  to  sue.  The  action  of  waste,  as  estab- 
lished under  the  old  English  statutes,  could  be  brought  only  by 
him  who  had  the  reversion  or  remainder  in  fee  or  in  tail  im- 
mediately following  upon  the  interest  of  him  who  committed  the 
waste,  with  no  estate  of  freehold  intervening.'^^^     Nor  could  any 


T93  Jesus  College  v.  Bloom,  3  Atk. 
262;  Winship  v.  Pitts,  3  Paige  (N. 
Y.)  259;  Fleming  v.  Collins,  2  Del. 
Ch.  230;  Ackerman  v.  Hartley,  8  N. 
J.  Eq.  (4  Halst.)  476;  Armstrong 
V.  Wilson,  60  111.  226;  Williamson 
V.  Jones,  43  W.  Va.  562,  27  S.  E.  411; 
Disher  v.  Disher,  45  Neb.  100,  63 
N.  W.  368. 

794  Jesus  College  v.  Bloom,  3  Atk. 
263;  Smith  v.  Cooke,  3  Atk.  378; 
Gent  V.  Harrison,  Johns.  517;  Par- 
rott  V.  Palmer,  3  Mylne  &  K.  632; 
Crockett  v.  Crockett.  2  Ohio  St.  180; 
Winship  v.  Pitts,  3  Paige  (N.  Y.) 
259. 

795  Whitfield  V.  Bewit,  2  P.  Wms. 
240. 

796  Blake  v.  Peters,  1  De  Gex,  J.  & 
S.  345;  Morris  v.  Morris,  3  De  Gex 
&  J.  323;  Lansdowne  v.  Lansdowne, 
1  Madd.  116. 

797  See  Lansdown  v.  Lansdown,  1 
Madd.  116. 

798  Vane  v.  Barnard,  2  Vern.  738; 


Rolt  V.  Somerville,  2  Eq.  Cas.  Abr. 
759;  Klie  v.  Van  Broock,  56  N.  J.  Eq. 
18,  37  Atl.  469.  In  Engle  v.  Thorn, 
10  N.  Y.  Super.  Ct.  (3  Duer)  15,  it 
is  decided  that  the  court  will  not 
take  jurisdiction  of  a  proceeding  to 
compel  the  tenant  to  restore  the 
premises  to  their  original  condition, 
when  it  is  not  alleged  that  the  alter- 
ations made  by  the  tenant  injured 
the  property,  and  such  restoration 
would  be  no  benefit  to  the  landlord 
and  would  be  a  burden  on  the  tenant. 
799  Co.  Litt.  53  a.  See  note  (7)  to 
Greene  v.  Cole,  2  Wms.  Saund.  252a, 
where  it  is  said:  "And  therefore  If 
a  lease  be  made  to  A.  for  life  or 
years,  remainder  to  B.  for  life,  and 
A.  commit  waste,  the  action  cannot 
be  brought  by  him  in  the  remainder 
or  reversion  in  fee  or  in  tail,  so 
long  as  the  estate  of  B.  continues 
(citing  Co.  Litt.  54  b;  Udal  v.  Udal, 
Aleyn,  81,  2  Rolle,  Abr.  829;  Bray 
v.  Tracy,  Cro.  Jac.  688) ;   but  If  B. 
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person  maiutain  this  action,  unless  ho  had  an  estate  of  inher- 
itance at  the  time  when  the  waste  was  comiuitted,  and  therefore 
it  did  not  lie  by  an  heir  for  waste  done  in  the  time  of  his  ancestor, 
nor  by  the  grantee  of  a  reversion  for  waste  committed  before 
the  grant  to  him.^°° 

It  is  said  by  Lord  Cokesoi  that  "after  waste  done  there  is  a 
special  regard  to  be  had  to  the  continuance  of  the  reversion  in 
the  same  state  that  it  was  at  the  time  of  the  waste  done;  for 
if  after  the  waste  he  granteth  it  over,  though  he  taketh  back 
the  whole  estate  again,  yet  is  the  waste  dispunishable."  This 
doctrine  seems,  however,  not  to  be  referred  to  by  later  writers, 
and  it  has  been  held  that,  whatever  may  be  the  meaning  of  the 
statement,  it  does  not  prevent  the  reversioner,  who  transfers  his 
reversion  after  the  commission  of  waste  by  the  tenant,  from 
thereafter  suing  therefor.^^^^ 

An  action  on  the  case  for  waste,  as  distinguished  from  an 
action  of  waste,  may  be  brought  by  one  having  a  reversion  for 
life  or  for  years  as  well  as  by  one  having  a  fee.^'^^  And  there 
is  at  least  one  decision  to  the  effect  that  it  will  lie  in  favor  of 
the  reversioner  in  spite  of  an  intervening  estate  of  freehold.'*"* 
Moreover,  the  right  of  the  reversioner  to  bring  the  action  is  not 
affected,  it  has  been  decided,  by  the  fact  that  after  the  doing 
of  the  waste  the  reversion  underwent  a  change,  or  that  it 
ceased  to  exist  as  such  owing  to  the  acquisition  of  the  leasehold 
by  the  landlord  or  of  the  reversion  by  the  tenant.^"* 

should  afterwards  die  or  surrender  v.  Smith,  1  Q.  B.  345;   Crawford  v. 
his    estate,    the    reversioner    or    re-  Bugg.  12  Ont.  8. 
niainderman    may   bring   an    action  soi  Co.  Litt.  53  b. 
for  the  waste  so  done  by  him,  for  802  Robinson  v.  Wheeler,  25  N.  Y. 
by  the  death  or  surrender  the  im-  252.     But  see  the  dissenting  opinion 
pediment    is    removed    (citing    Pag-  in  this  case,  and  Pynt^hon  v.  Steams, 
et's    Case,    5    Coke,    76   b;    Bray    v.  52  Mass.  (11  Mete.)  304,  45  Am.  Deo. 
Tracy,  W.  Jones,  51).     So  if  a  lease  207,  ante,  note  770. 
for    life    be    made,    remainder    for  803  Note    (7)    to  Greene  v.  Cole,  2 
years,  the  reversioner  or  remainder-  Wms.  Saund.  252  b;  Dozier  v.  Greg- 
man  may  bring  the  action,  notwith-  ory,  46  N.  C.   (1  .Tones  Law)   100. 
Ftanriing  the  mesne  remainder  (cit-  so*  Short  v.   Piper,  4  Har.    (Del.) 
ing  Co.  Litt.  54  a;  2  Co.  Inst.  301)."  181. 

800  Greene  v.  Cole,  2  Wms.  Saund.,  so.'.  Dickinson  v.  City  of  Baltimore, 

note,    at  p.   252  a;    2  Co.   Tn'^t.   305;  48  Md.  583,  30  Am.  Rep.  492:  Dupreo 

Comyn,  Landl.   &  Ten.   489;    Bacon  v.  Dupree,  49  N.  0.   (4  Jones  Law) 
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There  are,  in  a  mimbor  of  states,  statutory  provisions  expressly 
giving  a  right  of  action  to  persons  other  than  those  above  named. 
Thus  it  is  sometimes  provided  that  an  heir  may  bring  an  action 
for  waste  done  in  the  time  of  his  ancestor  as  well  as  for  that  done 
in  his  own  time.^oe  j^  some  states  a  right  of  action  is  given  in 
terms  to  one  having  a  reversion  for  life  or  years  only,-'^'^  while, 
not  infreqnently,  it  is  declared  that  the  presence  of  an  intervening 
estate  shall  not  affect  the  right  to  sue.^os  A  number  of  statutes 
give  aright  of  action  to  the  person  " injured "^"^^  or  to  the  person 
"  aggrieved,  "^i"^ 

To  sustain  an  application  for  an  injunction  to  prevent  waste 
it  is  not  necessary  that  the  applicant  be  the  immediate  rever- 
sioner, but  any  person  substantially  interested  in  the  reversion 
may  make  the  application,  though  his  interest  is  less 
than  a  fee,  and  though  there  is  an  estate  intervening  between 
his  estate  or  interest  and  that  of  the  tenant  against  whom  the 
injunction  is  sought.^^^     Accordingly  a  reversioner  may  obtain 

387,    69    Am.    Dec.    757.      Compare  Laws  1897,   §    11120;    Missouri  Rev. 

Bacon  v.  Smith,  1  Q.  B.  345.  St.  1899,  §  4141;  North  Dakota  Rev. 

806  Delaware    Rev.    Code    1893,    p.  Codes    1905,    §    4807;    8outh   Dakota 

665,  §  5;  Kentucky  St.  1903,  §  2334;  Civ.  Code  1903,  §  287;  Wisconsin  St. 

Maine  Rev.  St.  1903,  c.  97,  §  1;  Mich-  1898,  §  3175. 

i(7an  Comp.  Laws  1897,  §  11119;  Mis-  soo  Minnesota   Rev.    Laws   1905,   § 

souri  Rev.  St.  1899,  §  4142;   3  New  4447;    Nevada   Comp.   Laws  1900,    § 

Jersey  Gen.  St.  p.  3749.  §  6;  New  York  3347;   Bell.  &  C.  St.  Oregon,  §  347; 

Code  Civ.  Proc.   §  1652;    North  Car-  Virginia    Code    1904,    §    2775;    Ball. 

olina  Revisal  1905,  §  857;  Wisconsin  Ann.  Codes  &  St.  1897,  Washington, 

St.  1898,  c.  3174.  §  5655;   West  Virginia  Code  1906,  § 

s(yr  Kentucky    St.     1903,     §     2329;  3389. 

Maine  Rev.  St.  1903,  c.  97,  §  3;  Mas-  sio  CaUfornia    Code    Civ.    Proc.    § 

sachusetts   Rev.    Laws  1902,    c.   185,  732;    Montana   Rev.    Codes    1907,    § 

§  2;   Michigan  Comp.  Laws  1897,   ?  6866;  North  Dakota  Rev.  Codes  1905, 

11121;     Missouri    Rev.    St.    1899,    §  §    7539;     South    Dakota    Code    Civ. 

4141;    Rhode  Island  Gen.  Laws  1896,  Proc.  1903,  §  693;  Utah  Comp.  Laws 

c.  268,  §  1   (semble) ;  Wisconsin  St.  1907,  §  3507. 

1898,  §  3175.  811  Perrot    v.    Perrot,    3    Atk.    94; 

SOS  California    Civ.    Code,    §    826;  University  v.  Tucker,  31  W.  Va.  621, 

Idaho    Civ.    Code,    §    2383;     Burns*  8  S.  E.  410;  Camp  v.  Bates,  11  Conn. 

Ann.  St.  Indiana  1901,  §  288;    Iowa  51,    27   Am.    Dec.    707;    Bra«hear    v. 

Code  1897,  §  4303;   Kansas  Gen.  St.  Macey,  26  Ky.   (3  1.  J.  Marsh.)   93; 

1905,  §  4073;  Maine  Rev.  St.  1903,  c.  Cannon  v.  Barry,  59  Miss.  289;  Den- 

97,    §    3;    Mnssachusptts   Rev.   Laws  nett  v.  Dennett.  43  N.  H.  499;  Mayo 

1902,   c.   185,    §    2;    Michigan  Comp.  v.  Feaster,  2  McCord  Eq.  (S.  C.)  137. 
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an  injnnc1ii)n  against  his  tenant's  lossee,  a  svil»tonant."i2     c^ncli 
a  proceeding  may,  it  lias  been  held,  be  instituted  by  an  a(hnin 
istrator  having   power  to  take  possession  of  real  estate,  make 
leases,  and  collect  rents.^''*^ 

At  common  law  a  right  of  action  for  waste  would  not  survive 
to  the  executor  or  administrator  of  the  person  injured,**^-*  and 
whether  it  does  survive  in  any  particular  state  must  depend  upon 
the  question  whether  that  state  has  a  local  statute  providing  for 
the  survivorship  of  a  right  of  action  for  injuries  to  land.s^'^  For 
waste  done  after  the  death  of  the  reversioner,  the  heir  or  devisee 
is  obviously  entitled  to  sue.^^'^ 

(4)  Persons  liable.  An  action  does  not  lie,  at  common  law, 
against  the  personal  representative  of  the  person  who  committed 
waste,  since  it  is  a  tort  which  dies  witli  the  person.^i^  But  the 
person  injured  by  the  waste  has  a  right  to  follow  into  the  hands 
of  the  executor  the  proceeds  of  such  w^aste,^^^  and  occasionally 
the  statute  gives  a  right  of  action  against  the  personal  represen- 
tative of  the  wrongdoer.^^^ 

(5)  Time  of  suit.  An  action  for  damages  on  account  of  waste, 
and  a  fortiori  an  application  for  an  injunction  against  waste, 
may  be  brought  immediately  on  the  commission  of  the  waste, 
and  the  landlord  need  not  wait  till  the  end  of  the  term,  to  sec 
whether  the  tenant  will  restore  the  premises  to  their  original 
condition.820 

8i2Farrant  v.  Lovel,  3  Atk.  723.  1G05;    2   Co.   Inst    302;    Hamblay  t. 

8i3Halstead  v.  Coen,  31  Ind.  App.  Trott,  Comp.  376. 

302   67  N.  E.  957.  sis  Williams,  Executors,  1606;  Wln- 

814  1  Williams,  Executors  (9th  Chester  v.  Knight,  1  P.  Wms.  406; 
Ed.)  700  note  (i).  Phillips  v.  Homfray,  24  Ch.  Div.  439, 

815  See,   as   to   state   statutes   pro-  455. 

viding  for  the  survival  of  actions,  1  »io  Delaware    Rev.    Code    1893,    p. 

Woerner,    Administration    (2d    Ed.)  665,  §  5;  Kentucky  St.  1903,  §  2355; 

c    31.     Occasionally   the   statute   ex-  Mnasachv setts    Rev.    Laws    1902.    c. 

pressly  provides  that  a  right  of  ac-  185.   §   3;    Missouri  Rev.  St.   1899.  § 

tion    for    waste    shall    survive.     See  4148;    Nevada   Comp.    Laws   1900,    § 

Nevada   Comp.    Laws    1900,    §    2953;  2953;  Rhode  Island  Cen.  I^ws  1896. 

Rhode  Island  Gen.  Laws  1896,  c.  233;  c.  233.  §  7;  West  Virginia  Code  1906, 

West  Virpinia  Code  1906,  §  3274.  §  3274. 

816  Bro.  Abr..  Waste,  pi.  76;   How-  820  provost  &  Scholars  of  Queen's 
ard  V.  Patrick.  38  Mich.  795.  College    v.    Hall^tt,    14    East,    489; 

817  Williams,  Executors   (9th  Ed.)  Agate  v.  Lowenbein,  57  N.  Y.   604; 
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(6)  Measure  of  damages.  The  measure  of  damages  for  waste 
has  been  stated  to  be  the  amount  which  would  be  required  to 
restore  the  premises  to  the  condition  in  which  they  would  have 
been  had  no  waste  been  committed.^21  3^^  jq  England  it  has 
been  decided  that  the  proper  measure  of  damages  is  the  dim- 
inution in  the  value  of  the  reversion  caused  by  the  waste,  which 
may  or  may  not  be  as  great  as  the  cost  of  restoring  the  premises 
to  their  former  condition,^- 2  ^nd  there  is  at  least  one  decision  to 
that  effect  in  this  country .^23 

The  statute  of  GloucesterS24  provided  that  the  person  guilty 
of  waste  should  pay  "thrice  so  much  as  the  waste  shall  be  taxed 
at."  Similarly,  in  a  number  of  states,  the  statute  provides  that 
the  person  committing  waste  shall  be  liable  in  treble  damages,^-^ 
while  in  some   the   statute   provides  that   he   "may"   be   made 

Klie  V.  Van  Broock,  56  N.  J.  Eq.  18,  condition  as  when  received,   a  pro- 

37  Atl.  469;   Moses  v.  Old  Dominion  vision    prohibiting    the    removal    of 

Iron  &  Nail  Works  Co.,  75  Va.  95.  dirt  from  the  land  was  not  to  be  re- 

But    in    Corning   v.    Troy   Iron    &  garded  as   giving  a  right  of  action 

Nail  Factory,  40  N.  Y.  191,  100  Am.  for  such   removal   until  the  end  of 

Dec.   469,   where   a   lessee,    under   a  the  term,  and  then  only  if  the  dirt 

lease  having  thirteen  years  to  run,  was  not  replaced, 

diverted   a  watercourse   away  from  s^i  Moses  v.  Old  Dominion  Iron  & 

the   leased    premises   to    other    land  Nail  Works  Co.,   75  Va.   95;    Ander- 

belonging  to   him,   and    made   large  son  v.  Miller,  96  Tenn.  35,  33  S.  W. 

expenditures       for       improvements;  615,  31  L.  R.  A.  604,  54  Am.  St.  Rep. 

which  were  dependent  for  their  util-  812. 

ity    upon    such    diverted    stream,    it  ^22  Whitham  v.  Kershaw,  16  Q.  B. 

was   held   that  the   reversioner  had  Dlv.  613.     See  Harder  v.  Harder,  26 

no    present    right    to    object,    since  Barb.  (N.  Y.)  409. 

such  diversion  did  not  injure  the  re-  823  Pagan      v.      Whitcomb      (Tex. 

version,    and    consequently    he   was  App.)   14  S.  W.  1018. 

not   by   his   silence  precluded    from  824  6  Edw.  1,  c.  5  (A.  D.  1278). 

insisting  on   the   restoration  of  the  825  Kentucky    St.     1903,    §§     2328, 

stream   upon   the   expiration   of  the  2334;  Maine  Rev.  St.  1903,  c.  97,  §  1; 

lease.  Nebraska   Ann.   St.   1907,    §    1645;    3 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Set-  New  Jersey  Gen.  St.  p.  3749,  §  3;  New 

tegast,  79  Tex.  256,  15  S.  W.  228,  it  York  Code  Civ.  Proc.  §  1655;  Bell  & 

was  held  that,  in  view  of  a  provision  C.  St.  Oregon  §   347:    Virginia  Code 

that  at  the  end  of  the  term  the  land  1904,  §  2778  (if  waste  wanton), 
should  be  delivered  up  in  as  good 
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liable  in  snoli  damasres.s^o     Occasionally  there  is  a  pi-ovision  for 
a  juclg:ment  for  double  damages.^^T 

(7)  Forfeiture.  The  statute  of  Gloucester  provided  that  the 
tenant  should  loso  the  thine?  that  he  has  wasted,''^*  and  there 
are  in  several  of  the  states  statutory  provisions  for  the  forfeiture 
of  his  estate  by  a  tenant  committing:  \vaste,8-»  in  some  cases 
only  when  the  waste  was  done  maliciously  or  when  it  equals 
in  amount  the  value  of  the  residue  of  the  tenant's  estate.s'*^ 
Such  provisions  for  forfeiture  are  obviously  of  less  importance 
as  regards  waste  by  a  tenant  for  years,  who  ordinarily  in  this 
country  pays  a  rent  equal  to  the  rental  value  of  the  property, 
than  in  the  case  of  one  holding  for  life  under  a  devise  or  settle- 
ment. The  courts  are  usually,  it  seems,  indisposed  to  enforce 
a  forfeiture  for  this,  as  for  any  other  cause.s^i 

Tn  one  state  a  statutory  provision  that,  where  a  thing  is  let 
Tor  a  particular  purpose,  if  the  hirer  uses  it  for  any  other  pur- 


R26  California  Code  Civ.  Proc.  § 
732;  Idaho  Code  Civ.  Proc.  1901, 
§  3374;  Minnesota  Rev.  Laws  1905, 
§  4447;  Montana  Rev.  Codes  1907, 
§  6866;  Nevada  Comp.  Laws  1900, 
§  3347;  North  Carolina  Revision  1905, 
§  7539;  North  Dakota  Rev.  Codes 
1905,  §  753;  South  Dakota  Code  Civ. 
Proc.  §  693;  Utah  Comp.  Laws  1907, 
§  3507. 

That,  in  such  a  statute,  "may"  is 
not  equivalent  to  "must,"  and  that 
the  award  of  treble  damages  is 
within  the  discretion  of  the  court, 
and  should  ordinarily  be  confined 
to  cases  of  willful  or  malicious 
waste,  see  Isom  v.  Rex  Crude  Oil 
Co..  140  Cal.  678.  74  Pac.  294;  Isom 
V.  Book,  142  Cal.  666.  76  Pac.  506. 

S21  Delaware  Rev.  Code  1893,  p. 
666,  §  9;  Michigan  Comp.  Laws  1897. 
§  11121;  Rhode  Island  Gen.  Laws 
1896.  c.  268,  §  1;  Wisconsin  St.  1898, 
§  3176. 

82RThat  the  forfeiture  extended 
only  to  so  much  of  the  premises  as 


was  wasted,  see  Co.  Litt.  54  a;  Jack- 
son V.  Tibbitts,  3  Wend.  (N.  Y.)  341. 

529  Delaicare  Rev.  Code  1893,  p. 
666,  §  9;  3  Neic  Jersey  Gen.  St.,  p. 
3749,  §  3;  Kentucky  St.  1903,  §  2328; 
Maine  Rev.  St.  1903,  c.  97,  §  1;  Neb- 
raska Ann.  St.  1903,  §  1646  (if  In- 
jury more  than  two  thirds  of  value 
of  tenant's  estate) ;  North  Carolina 
Revision  1905,  §  853;  Rhode  Island 
Gen.  Laws  1896,  c.  268.  §  1;  South 
Carolina  Civ.  Code,  §  2425. 

530  Burns'  Ann.  St.  1901,  Indiana,  § 
287;  Iowa  Code  1897,  §  4303  (damage 
more  than  two  thirds  value  of  the 
defendant's  estate) ;  Nebraska  Ann. 
St.  1903,  §  1646  (ditto);  New  York 
Code  Civ.  Proc,  §  1655;  Bell  &  C. 
Codes  Oregon,  §  347;  Minnesota  Rev. 
Laws  1905,  §  4447;  New  York  Code 
Civ.  Proc.  §  1655;  South  Dakota 
Code  Civ.  Proc.  §  693;  Ball  Ann. 
Codes   1897   Washington,   §    5655. 

831  See  Thacher  v.  Phlnney,  89 
Mass.  (7  Allen)  146:  Jack?on  v.  An- 
drew, 18  .Tohns.  (N.  Y.)  434;  Wll- 
liard  v.  Williard,   56  Pa.  119. 
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pose,  the  latter  may  treat  the  contract  as  rescinded,  has  been 
regarded  as  applicable  when  a  lease  was  made  for  tenement 
purposes,  and  the  lessee  opened  oil  wells  on  the  land.^^^ 

c.  Right  to  the  proceeds  of  waste.  Things  wrongfully  severed 
by  the  tenant  in  the  course  of  commission  of  waste  by  him  still 
belong  to  the  landlord,*^^  and  he  may  presumably  bring  replevin 
for  their  recovery j^s-*  or  he  may  sue  the  tenant  in  trover  for  their 
value^35  or,  in  case  the  tenant  subsequently  removes  them,  he 
may  recover  in  trespass.^^^ 

A  tenant  is  entitled  to  the  proceeds  of  such  wood  as  may  be 
rightfully  severed  by  him,  whether  he  makes  the  severance,^^" 
or  it  is  the  result  of  a  wind  storm  or  other  action  of  the  ele- 
ments,*^^  and  the  same  principle  applies  to  the  proceeds  of  other 
acts  which  do  not  involve  waste.^^'*'^  So,  in  the  case  of  a  tenancy 
without  impeachment  of  waste,  the  proceeds  of  trees  or  minerals 
severed  from  the  land,  either  by  the  elements  or  by  a  stranger, 
belong  to  the  tenant,  as  if  they  were  severed  by  him.s-'o 

832isom  V.  Rex  Crude  Oil  Co.,  147  826;  Udal  v.  Udal,  Aleyn,  81;  Brooks 

Cal.  659,  82  Pac.  317.  v.  Rogers,  101  Ala.  Ill,  18  So.  386; 

83S  Bewes,     Waste,     193;     Bowles'  Warren   County   Sup'rs  v.   Gans,   80 

Case,  11  Coke,  79;  Herlakenden's  Case,  Miss.  76,  31  So.  539;   Schermerhorn 

4  Coke,   62  a;    Bewick  v.  Whitfield,  v.  Buell,  4  Denio  (N.  Y.)  422. 

3  P.  Wms.  267;  Bulkey  v.  Dolbeare,  sae  vin.    Abr.,    Tress    (A)     pi.    7; 

7  Conn.  232;  Richardson  v.  York,  14  Udal  v.  Udal,  Aleyn,  81;    Schermer- 

Me.  216;   White  v.  Cutler,  34  Mass.  horn  v.  Buell,  4  Denio  (N.  Y.)  422. 

(17    Pick.)    248,    28    Am.    Dec.    296;  sst  Clement  v.  Wheeler,  25  N.  H. 

Johnson  v.  Johnson,  18  N.  H.  594:  361;   Keeler  v.  Eastman,  11  Vt.  293; 

Lane   v.    Thompson,   43    N.   H.   320;  Proffitt   v.    Henderson,    29    Mo.    325; 

Shult  V.  Barker,  12  Serg.  &  R.  (Pa.)  Crockett  v.  Crockett,  2  Ohio  St.  180. 

272;  Williamson  v.  Jones,  43  W.  Va.  sas  Bateman  v.  Hotchkin,  31  Beav. 

562    27   S.  E.  411.  486;   Herlakenden's  Case,  4  Col^e  63 

If  the  tenant  wrongfully  cuts  tim-  a;    Bowles'  Case,   11   Coke,  79   b. 

ber,  a  purchaser  of  the  timber  un-  sso  Lewis  v.  Godson,   15  Ont.  252. 

der  a   lien   for    sawing  acquires   no  But  a  clause  in  the  lease  authorlz- 

tltle.     Hill  V.  Burgess.  37  S.  C.  604,  ing  the  tenant  to  make  alterations 

15  S.  E.  963.  in  ^  building  does  not  entitle  him  to 

R84  Warren  County  Sup'rs  v.  Gans,  the  articles  severed   in  making  the 

80   Miss.    76,    31    So.    539.     And    see  alterations.     Agate  v.  Lowenbein,  57 

McNally  v.   Connolly,  70  Cal.   3,   11  N.  Y.  604. 

Pac.  320,  and  cases  cited  13  Am.  &  S40  Bowles'    Case,   11   Coke,   79    b; 

Eng.  Enc.  Law  (2d  Ed.)  680,  note  4.  Bewes,     Waste,     151;      Anonymous. 

885  vin.    Abr.,    Trees     (A)     pi.    7:  Mos.  237;    In  re  Barrington,  33  Ch. 

Farrant  v.  Thompson,  5  Bam.  &  Aid.  Div.  523. 

L.   and  Ten.  47. 
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§     110.     Injuries  by  third  persons. 

A  tenant  has  been  decided  to  be  liable  for  waste  which  is 
committed  by  a  stranger,  on  the  ground,  it  is  said,  that  he,  the 
tenant,  being  in  possession,  is  bound  to  prevent  the  waste,  and 
that  furthermore  he  can  recover  damages  against  the  stranger 
in  an  action  of  trespass-^"*^  And  so  a  tenant  has  been  held  liable 
for  waste  done  by  his  tenant,  though  not  by  his  assignee.^-*^ 
Whether,  in  the  case  of  waste  by  a  stranger,  the  tenant  is  liable 
as  for  voluntary  or  as  for  permissive  waste  does  not  clearly 
appear  from  the  authorities.*'*^  The  question  seems  to  be  of 
practical  importance  only  as  determining  whether  a  tenant  at 
will  would  be  lial)le  for  waste  by  a  stranger.^^^ 


8*12  Co.  Inst.  146,  303;  Co.  Litt. 
54  a;  Vin.  Abr.,  Waste  (K) ;  Atter- 
sol  V.  Stevens,  1  Taunt.  183,  198; 
Wood  V.  Griffin,  46  N.  H.  230,  237,  88 
Am.  Dec.  199;  Powell  v.  Dayton,  S. 
&  G.  R.  Co.,  16  Or.  33,  16  Pac.  863. 
8  Am.  St.  Rep.  251;  Austin  v.  Hud- 
son River  R.  Co.,  25  N.  Y.  334;  Coolf 
V.  Champlain  Transp.  Co.,  1  Denlo 
(N.  Y.)  91;  Fay  v.  Brewer,  20  Mass. 
(3  Pick.)  203;  Regan  v.  Lutliy,  16 
Daly,  413,  11  N.  Y.  Supp.  709;  Myers 
V.  Hussenbuth,  32  Misc.  717,  65  N. 
Y.  Supp.  1026;  White  v.  Wagner,  4' 
Har.  &  J.  (Md.)  373,  7  Am.  Dec.  674; 
Consolidated  Coal  Co.  v.  Savitz,  57 
111.  App.  659;  Parrott  v.  Barney,  2 
Abb.  197,  Fed.  Cas.  No.  10,773; 
Moore  v.  Townshend,  33  N.  J.  Law, 
284;  Dlx  v.  Jaquay,  94  App.  Dlv. 
554,  88  N.  Y.  Supp.  228. 

A  case  often  referred  to,  in  which 
this  rule  was  applied,  is  that  of 
White  V.  Wagner,  4  Har.  &  J.  (Md.) 
373,  7  Am.  Dec.  674,  where  a  tenant 
was  held  liable  for  the  destruction 
of  the  building  by  a  mob.  In  Pow- 
ell V.  Dayton,  S.  &  G.  R.  Co.,  16  Or. 
33,  16  P.ac.  863,  8  Am.  St.  Rep.  251, 
a  railroad  company  was.  on  the 
strength  of  this  rule,  held  liable  for 
waste  committed  by  its  receiver. 


In  Spencer  v.  McManus,  82  Hun, 
318,  31  N.  Y.  Supp.  185,  the  rule  was 
apparently  ignored. 

The  rule  is  obviously  inapplicable 
when  a  so-called  "tenant"  is  not  a 
tenant  but  merely  a  licensee.  Bak- 
er V.  Hart,  123  N.  Y.  470,  25  N.  E. 
948,  12  L.  R.  A.  60. 

842  Y.  B.  49  Fdw.  3,  26  b;  Hicks 
V.  Downing,  1  Ld.  Raym.  99;  Vln. 
Abr.,  Waste   (K)   6. 

S43  Lord  Coke  appears  to  regard 
this  as  permissive  waste,  he  saying 
(2  Co.  Inst.  303)  that  the  tenant  Is 
liable  for  the  act  of  a  stranger,  "for 
he  in  the  reverpion  cannot  have  any 
remedy  but  acrainst  the  wrongdoer, 
and  recover  all  in  damages  against 
him.  and  by  this  means  the  loss 
shall  light  upon  the  wrongdoer;  for 
voluntary  waste  and  permissive 
waste  is  all  one  to  him  that  hath 
the  inheritance."  And  Mr.  Minor 
advances  a  like  opinion.  2  Minor's 
Inst.  543.  But  that  it  is  voluntary 
waste,  see  White  v.  Wagner,  4  Har. 
&  J.  (Md.)  373,  7  Am.  Dec.  674; 
Regan  v.  Luthy.  16  Daly,  413,  11  N. 
Y.  Sunp.  709;  Consolidated  Coal  Co. 
T.  Savitz,  57  111.  App.  659. 

St*  In  Coale  v.  Hannibal  &  St.  J. 
R.  Co.,  60  Mo.  227,  It  is  decided  that 
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As  a  reason  for  imposing  such  liability  upon  the  tenant  for  the 
acts  of  strangers,  it  is  said  by  Lord  Coke  that  otherwise  the 
landlord  would  be  without  redress.^^^  But  even  if  this  were  a 
valid  reason  in  his  day,  which  appears  questionable,^^^  at  the 
present  day  the  landlord  no  doubt  can,  in  spite  of  the  outstand- 
ing leasehold  estate,  bring  suit  against  a  stranger  injuring  the 
premises  to  the  damage  of  the  reversion.s^T  It  is  furthermore 
stated  that  the  case  is  analogous  to  that  of  a  common  carrier, 
who  is  liable  for  reasons  of  public  policy  for  injuries  by  third 
persons  to  goods  in  his  custody.^^^  But  the  application  of  such 
an  analogy  would  carry  the  liability  of  the  tenant  further  than 
has  ever  been  done,  since,  on  the  same  theory,  a  tenant  wouhl 
be  liable  for  any  injuries  to  the  premises  if  not  caused  by  vis 
major,  although  caused  neither  by  his  negligence  nor  by  third 
persons,  thus  making  him,  as  is  a  carrier,  an  insurer  of  the  safety 
of  the  property .^''^  In  the  somewhat  analogous  case  of  an  ordi- 
nary bailment  of  chattels,  for  the  mutual  benefit  of  the  bailor 
and  bailee,  as  in  the  ordinary  contract  of  hiring,  no  such  liabil- 
ity for  the  acts  of  third  persons  is  imposed  on  the  custodian  of 
the  property,  he  being  bound  to  use  merely  ordinary  diligence 
to  protect  it.^^*^ 

This  rule  making  the  tenant  liable  for  injuries  by  third  per- 
sons, regardless  of  whether  he  could,  by  the  exercise  of  reason- 
able care,  have  prevented  such  injuries,  may  have  had  its  origin  in 
a  liberal  construction,  in  favor  of  the  feudal  lord,  of  the  pro- 
visions of  the  statute  of  Marlebridge  imposing  liability  on  the 

the  tenant  could  not  be  held  liable  8*8  Attersol  v.  Stevens,  1  Taunt, 
for  waste  by  a  stranger  in  the  ab-  183,  198;  Cook  v.  Champlain  Transp. 
sence  of  a  showing  as  to  the  charac-  Co.,  1  Denio  (N.  Y.)  91;  Parrott  v. 
ter  of  the  tenancy,  since  a  tenant  at  Barney,  2  Abb.  197.  Fed.  Cas.  No. 
will  is  not  liable  for  permissive  10,773.  See  argument  of  Mr.  Pink- 
waste,  ney  in  White  v.  Wagner,  4  Har.  J. 
846  2  Co.  Inst.  146,  303.  (Md.)    373,  7  Am.  Dec.  674. 

846  See  the  remarks  of  Chambre,  849  The  modern  cases  do  not  hold 
J.,  In  Attersol  v.  Stevens,  1  Taunt,  a  carrier  liable  for  injuries  to  goods 
182,  referring  to  the  suggestion  by  a  mob  if  the  carrier  has  taken 
made  by  two  judges  in  Jefferson  v.  reasonable  measures  to  protect  the 
Jefferson,  3  Lev.  130,  that  Coke  goods.  See  5  Am.  &  Eng.  Enc.  Law 
means  merely  that  there  would   be  (2d  Ed.)   236. 

no  redress  by  action  of  waste.  ssn  ^tory.  Bailments,    §§    403,   406; 

847  See  post,  chapter  XXXIII.  Lawson,  Bailments,  §  40. 
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tenant  if  he  raakc  waste  of  house  or  woods,  but  however  this 
may  be,  it  is  evidently  not  in  accord  with  the  principle,  ordina- 
rily applied  at  the  present  day,  that  one  is  liable  for  injuries  to 
specific  property,  not  directly  caused  by  him,  only  when  they  are 
tlie  result  of  his  failure  to  exercise  reasonable  care.^'^'*'  That 
this  is  so,  plainly  appears  from  the  conflict  which,  in  case  a  build- 
ing' on  the  premises  is  burnt  by  a  third  person  without  any  neg- 
ligence or  collusion  on  the  part  of  the  tenant,  necessarily  arises 
between  this  rule  and  the  modern  rule  exempting  the  tenant  from 
liability  for  fire  not  caused  by  his  neglif2:ence.^'^^  The  question 
ol"  the  tenant's  liability  for  such  incendiary  fire  has,  singularly 
enough,  but  seldom  arisen,  and  has  never  received  any  adequate 
discussion. ^^2  There  seems  no  more  reason  for  casting  the  liabil- 
ity in  such  case  upon  the  tenant  than  when  the  fire  results  from 
a  hidden  defect  in  a  flue  or  other  appliance. 

There  is  a  decision  to  the  effect  that  such  liability  on  the 
part  of  the  tenant  for  injuries  caused  by  a  third  person  does 
not  exist  in  case  the  tenant  sought  by  legal  proceedings  to  pre- 
vent such  injuries,^^^  the  court  regarding  the  liability  as  de- 
pendent on  whether  the  tenant  knowingly  permitted  the  wrong 
ful  acts.  Such  a  limitation  of  the  tenant's  liability,  however 
reasonable,  is  not  recognized  by  the  authorities  generally. 

It  has  been  held  that  the  tenant  is  liable  to  the  landlord  for 
any  injuries  to  the  premises  caused  by  the  making  of  an  excava- 
lion  by  the  owner  of  adjoining  premises,  if  this  resulted  from  his 
refusal  to  join  with  the  landlord  in  granting  to  such  adjoining 
owner  a  license,  as  provided  by  statute,  to  enter  on  the  premises 

sBoa  Tliat  the  tenant  is   liable   for  assumed    that    the    tenant    was    not 

the    acts    of   third    persons   only   In  liable   in   case  the    fire  was  started 

case  of  negligence  on  his  part,   sec  by    accident    or    by   some    unknown 

Beekman    v.    Van    Dolsen,    63    Hun,  person,    and   this    accords   with    the 

487,  1R  N.  Y.  Supp.  376;    Rinoldi  v.  statement  made  by  Coke  in   2   Inst. 

Hudson  Guild,  110  N.  Y.  Supp.  881.  at  p.   303   that   it   was   adjudged    In 

SKI  See  post,  §  111.  ^   Rdw.   2   that   if  thieves  burn    the 

8«2  In  Cook  V.  Champlain  Transp.  house  of  tenant  for  life  without  evil 

Co.,    1    Denio    (N.    Y.)    91,    the   ten-  keepinpr  of  lessee  for     life's  Are,  the 

ant  was  held   liable   for  the  act  of  lessee  shall   not  be  punished   for  It 

a   third    person,    a    steamboat   com-  In  action  of  waste.     See,  also,  post, 

pany,  in  setting  fire  to  the  building,  note  859. 

But    in    Masgort    v.    Hansbarger,    8        sns  Beekman     v.    Van    Dolsen,    63 

Leigh    (Va.)    532,   it   appears    to   be  Hun,  487,  18   N.  Y.  Supp.  376. 
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in  order  to  shore  up  the  walls,  or  if  the  injury  resulted  from 
his  interference  with  the  shoring  up  of  the  walls.^^^ 

A  joint  lessee  is  liable,  it  seems,  according  to  the  weight  of 
authority,   for  waste  done  by  his  colessee.^^s 

A  tenant  is  necessarily  liable  for  waste  done  by  his  servant, 
acting  within  the  scope  of  his  employment,  this  being  in  effect 
the  act  of  the  tenant  himself.^^^ 

§     111.    Injury  or  destruction  by  fire. 

It  is  said  by  Lord  Coke,  without  any  citation  of  authority,  that 
'*  burning  of  the  house  by  negligence  or  mischance  is  waste  "^^^ 
and  by  other  authorities,^^^  that  under  the  statute  of  Gloucester, 
an  accidental  burning  was  waste,  and  that  the  tenant  was  re- 

854  Mackenzie  v.  Hatton,  6  Misc.  fire  seems  somewhat  similar  to  that 
153,  26  N.  Y.  Supp.  873.  of  one  in  possession  of  land  for  the 

855  Lord  Coke  says:  "Two  joint  accidental  escape  of  fire  to  ad  join- 
tenants  for  years,  or  for  life,  one  of  ing  premises,  as  to  which,  before  the 
them  doth  waste,  this  is  the  waste  statute  of  Anne,  the  authorities  are 
of  them  both,  but  treble  damages  not  clear.  In  Pollock,  Torts  (6th 
shall  be  recovered  against  him  that  Ed.)  482,  it  is  said  that  "we  find  it 
did  the  waste  only."  2  Inst.  302.  in  the  fifteenth  century  stated  to  be 
And  to  this  effect,  see  Cruise's  Dig.  the  custom  of  the  realm  (which  is 
tit.  18,  ch.  1,  §  62,  and  notes  to  the  same  thing  as  the  common  law) 
Greene  v.  Cole,  2  Wms.  Saund.  (Ed.  that  every  man  must  safely  keep  his 
1871)  p.  658,  by  Sir  E.  V.  Williams,  own  fire  so  that  no  damage  In  any 
But  Clemson  v.  Trammell,  34  111.  wise  happen  to  his  neighbor  (citing 
App.  414,  is  adverse  to  the  liability  Y.  B.  2  Hen.  4,  18,  pi.  5).  In  de- 
of  one  joint  lessee  for  waste  com-  daring  on  this  custom,  however,  the 
mitted  by  the  other.  averment  was  'ignem  suum  tam  neg- 

856  In  Mason  v.  Stiles,  21  Mo.  374,  ligenter  custodivit,'  and  it  does  not 
64  Am.  Dec.  242,  the  tenant  was  held  appear  whether  the  allegation  of 
liable  for  the  injury  to  the  building  negligence  was  traversable  or  not." 
from  an  explosion  caused  by  his  Prof  John  H.  Wigmore,  in  the 
clerk.  course    of    a    learned    article    in    7 

85TC0.  Litt.  53  b.  Harv.   Law  Rev.  at   p.  448,   asserts 

85«  Hargrave's    note    to    Co.    Litt.  the  view  that  the  negligence  vel  non 

57  a.     The  view  of  Mr.  Hargrave  is  of  the  person  from  whose  premises 

adopted     by     Chancellor     Kent     (4  the  fire  escaped  was  immaterial,  the 

Comm.    82)    without,    however,    any  allegation     that     defendant     "negli- 

dlscussion  of  the  question.     And  see,  gently    guarded"    his    fire    meaning 

to  the  same  effect.  Dorr  v.  Harkness,  merely   that   he  failed   to  guard   it. 

49   N.  J.  Law,    571,   10   Atl.   400,  60  Compare  authorities  cited   In   Loth- 

Am.  Rep.  656.     The  question  of  the  rop  v.  Thayer,  138  Mass.  466,  52  Am. 

liability   of  a   lessee   for  accidental  Rep.  286. 
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lieved  from  liability  in  this  rc<;ard  only  by  the  statutes  of  6 
Anne,  c.  31  and  14  Geo.  3,  c.  78,  §  86.  These  statutes,  however, 
purported  nu'rely  to  exempt  persons,  on  whose  premises  a  fire 
may  "accitleutally  bei^'in,"  from  liability  for  damage  caused 
thereby,  and  seem  directed  at  cases  of  fire  spreading  from  one 
tenement  to  another.  It  has  been  judicially  asserted  in  one  case 
that,  even  before  these  statutes,  there  was  no  liability  on  the 
part  of  the  tenant  for  injury  or  destruction  by  fire,  in  the  absence 
of  negligencc^'"^^  At  the  present  day,  either  by  reason  of  the 
English  statutes  referred  to,  or  otherwise,  the  tenant  is  regarded 
as  not  liable  for  injuries  to  the  premises  caused  by  fire  acciden- 
tally started  or  spreading,^''"  while  he  is  ordinarily  liable  for  in- 
juries from  fire  if  this  is  the  result  of  his  negligence.^"' 

There  are  authorities  to  the  eti'eet  that  a  tenant  at  will  is  not 

869  Per  Blackburne,  C.  J.,  in  White  Hitchins,  5  Barb.  (N.  Y.)  6G6;  Mag- 
V.  McCann,  1  Ir.  C.  L.  205,  constru-  gort  v.   Hansbarger,  8   Leigh    (Va.) 
ing  the  language   of  Lord  Coke  as  532;   Lothrop  v.  Thayer,   138   Mass. 
asserting  a  liability  only  in  case  of  466,  52  Am.  Rep.  2SC;   Armstrong  v. 
negligence.     In    cases    by    a    lessor  Maybee,   17  Wash.    24,  48    Pac.   737, 
against  a  lessee,  before  the  statute,  61  Am.  St.  Rep.   898;    Wolfe  v.   Mc- 
negligence   on   the  part  of  the  ten-  Guire,   28  Ont.   45.     In   Anderson  v. 
antwas  charged.    See  Salop  v.  Cromp-  Miller,   96  Tenn.   35,  33   S.  W.   615, 
ton    Cro.  Eliz.  777;   Hicks  v.  Down-  54    Am.    Rep.    812,    the    tenant   was 
Ing,'  1  Ld.  Raym.  99;   Shrewsbury's  held     liable    because    the    building 
Case   5  Coke,  14.     But  as  to  the  pos-  would  not  have  been  destroyed  had 
Bible   meaning  of  the   allegation   of  he   not   used    it,    or    rather   author- 
negligence,  see  the  reference  in  the  ized  its  use,  for  the  storage  of  cot- 
preceding   note   to   Prof.    Wigmore's  ton,  a  highly  inflammable  material, 
article  in   7  Harv.   Law   Rev.   at  p.  It   is   said   that   the   storage  of  cot- 
748.     In  8  Columbia  Law  Rev.  at  p.  ton    was    "unauthorized,"    and    that 
625     Prof.    Kirchwey    cites    several  the  lessee  rented    the   premises   for 
early    cases   tending   to   excuse   the  the   storage   of   vehicles.     The    case 
tenant  in  the  absence  of  negligence,  is  perhaps  an  authority  to  the  effect 
RRo  United    States  v.   Boatwick,   94  that,    apart    from    any   provision    in 
TJ    S.  53,  24  Law.  Ed.  65;   Sampson  the  lease,   the   use   of   the  prpmlaes 
V    Grogan,  21  R.  I.  174,  181.  42  Atl.  for    storing    inflammable    materials 
712   44  L.  R.  A.  711;  Nave  v.  Berry,  may  constitute  negligence. 
22    Ala.    383;    Junction   Mln.   Co.   v.  soi  Duer  v.  Allen,   96  Iowa,  36,  64 
Springfield    Junction    Coal    Co.,    222  N.  W.  682;  Robinson  v.  Wheeler,  25 
111.  6nn    78  N.  E.  9f>2;  Earle  v.  Arbo-  N.  Y.   252;    Stevens  v.   Pantllnd,   95 
gast,  ISO  Pa,  4n9.  36  Atl.  923:  Wains-  Mlrh.   145.   54   N.  W.   716;   Moore  V. 
oott  V.  Silvprs,  13  Ind.  497;  JyPvey  v.  Parker,  91  N.  C.  275. 
Dyess,    51    Miss.     501;     Warner    v. 
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liable  for  injury  caused  by  fire  to  the  demised  premises,  even 
though  it  is  the  result  of  his  negligence,  on  the  theory  that  the 
negligent  keeping  of  a  fire  is  permissive  waste,  for  which  such 
a  tenant  is  never  liable.8«2  And  in  recent  years^®^  one  court 
refused  to  apply  to  such  a  case  the  comparatively  modern  theory 
of  liability  for  negligence,  saying  that  "if  landlords  would 
protect  themselves  from  the  mere  negligence  of  their  tenants, 
they  should  take  a  written  lease,  with  proper  covenants;  and  a 
mere  tenant  at  will  is  not  liable  to  his  landlord  for  the  mere  neg- 
ligence of  himself  or  his  servants  in  kindling  or  guarding  fires 
in  stoves  or  chimneys  for  the  purpose  of  heating  the  premises; 
but  he  is  liable  for  willful  burning,  and  also  for  such  gross  neg- 
ligence as  amounts  to  reckless  conduct."  A  tenant  at  will  has, 
however,  been  held  liable  to  his  lessor  for  the  negligent  burning 
of  the  building  on  the  premises  leased,  when  the  lessor  himself 
was  merely  holding  under  a  lease,  for  the  reason  that  such  sub- 
lessor is  answerable  over  to  the  original  lessor.^^^  And  a  tenant 
at  will  is  liable,  as  any  other  occupant  of  the  property  would 
be,  for  injury  to  adjoining  property  owned  by  the  landlord, 
caused  by  fire  resulting  from  his  negligence.««5 

§     112.    Accidental  injuries. 

In  the  absence  of  provisions  in  the  lease  to  a  contrary  effect, 
a  tenant  is  not  liable  for  injuries  caused  by  act  of  God,  as  when 
buildings  or  trees  are  thrown  down  by  the  wind,^^^  a  house  is 
destroyed  by  lightning,*'^'''  or  the  violence  of  the  sea  breaks 
down  protective  walls,  and  submerges  the  land,^"^  nor  is  he 
liable  for  waste  done  by  public  enemies,  this  being  vis  major, 
against  which  he  is  without  remedy.^^^     He  is  not  ordinarily 

862  Shrewsbury's  Case,  5  Coke,  14;        see  Co.  Litt.  53  a;  2  Co.  Inst.  303;' 

Salop   V.   Crompton,   Cro.    Eliz.    777,  Vin.  Abr.,  Waste  (I) ;  Abbot  of  Sher- 

784.     See  the  remarks  of  Prof.  J.  B.  bourne's  Case,  Y.  B.  12  Hen.  4,  5. 

Ames  in  this  connection  in  2  Harv.        gg^  2    Co.     Inst.     303;     Vin.    Abr., 

Law  Rev.  7.  ^^^^^    (j) 

sfisLothrop   V.    Thayer,   138   Mass.  t^  ,  v 

„„„  808  Vm.   Abr.,    Waste    (I);    Keigh- 

''l-fcX  Tn^^..  Ca...   20.:  '-•»  Ca.e.  10  Co.e,  139  b;  Y.  B.  1, 

Pantam  v.  Isham.  1  Salk.  19.  ^^^-  ^'  ^^^ 

snnLothrop   v.   Thayer,  188   Mass.        869  2  Co.   Inst.  303. 
466,   52  Am.  Rep.  286. 
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liable  for  an  accident  ^v^.ic]l  coulil  not  have  been  foreseen  by 
him,  or  the  occurrence  of  which  was  not  caused  by  his  negli- 
gence,*^" such  as  an  explosion,  fire  and  the  like.'*'' 

i^     113.     Obligation   to   repair— Permissive   waste. 

"Permissive  waste  is  waste  by  reason  of  omission  or  not  doinp, 
as  lor  want  of  reparation,*  *  *  for  he  that  suffereth  a  house 
to  decay  which  he  ouj^ht  to  repair,  doth  the  waste,  "«^2  and  it 
is  said  that  "waste  may  be  done  in  houses  by  suflFerino;  the 
same  to  be  uncovered,  whereby  the  spars  or  rafters  or  other 
timbers  of  the  house  are  rotten,  but  if  the  house  be  uncovered 
when  the  tenant  comcth  in,  it  is  no  waste  in  the  tenant  to  suffer 
the  same  to  fall  down."'*'^ 

There  are  occasional  modern  decisions  in  Enf^land  recogrnizinj< 
a  liability  upon  the  part  of  a  tenant  for  years  for  permissive 
waste,  that  is,  an  obligation  upon  him,  apart  from  express  con- 
contract,  to  make  repairs.^^"  Such  decisions  are  few,  however, 
since  a  lease  for  years  almost  invariably,  in  that  jurisdiction, 


870  United  States  v.  Bostwick,  94 
U.  S.  53,  24  Law.  Ed.  65;  Earle  v. 
Arbogast,  180  Pa.  409,  36  All.  923 
(explosion);  Machen  v.  Hooper,  73 
Md.  342,  21  Atl.  67;  Sheer  v.  Fisher, 
27  HL  App.  464;  Clemson  v.  Tram- 
mell,  34  111.  App.  4l4;  John  Morris 
Co.  V.  Southworth,  154  HI.  118.  39 
N.  E.  1099  (explosion) ;  Parrott  v. 
Barney,  1  Sawy.  423,  2  Abb.  197,  Fed. 
Gas.  No.  10.773;  Levey  v.  Dyess,  51 
Miss.  501;  Armstrong  v.  Maybee,  17 
Wash.  24.  48  Pac.  737.  61  Am.  St. 
Rep.  808;  Saner  v.  Bilton,  7  Ch.  Dlv. 
815.  It  is  90  expressly  provided  by 
North  Carolina  Revision  1905,  § 
1991. 

Myers  v.  Hnssenbnth,  32  Misc.  717, 
65  N.  Y.  Supp.  1026,  Is  contra. 
There  the  court  says  that  there  is 
in  even'  lease  an  Irapliefi  covenant 
that  the  tenant  will  return  the 
premises  at  the  end  of  the  term  In 
as  pood  condition  as  at  its  com- 
menfempn^',  reasonable  wear  and 
tear  excepted,  and  that  this  extends 


to  accidental  injuries.  No  authori- 
ties are  cited,  except  a  few  to  the 
effect  that  an  express  covenant  to 
return  the  premises  in  good  condi- 
tion binds  the  lessee  in  spite  of  ac- 
cidental injuries.  The  case  seems 
to  stand  alone  among  modern  au- 
thorities, apart  from  the  cases  im- 
posing liability  on  a  tenant  for  the 
acts  of  third  persons. 

871  As  to  fire,  see  ante,  §  111. 

872  2  Co.  Inst.  145. 
87.-!  Co.  Litt.  53  a. 

874  Harnett  v.  Maitland,  16  Mees. 
&  W.  257;  Yellowly  v.  Gower,  11 
Exoh.  274;  Davles  t.  Davies,  38  Ch. 
Div.  499.  See,  also,  the  exhaustive 
opinion  of  Meredith,  C.  J.,  in  the 
recent  case  of  Morris  v.  Cairncross, 
14  Ont.  Law  Rep.  544.  and  an  article 
in  33  Solicitors'  Jourml,  743. 

But  tenants  for  11  fp  are  appar- 
ently, by  the  English  decisions,  not 
liable  for  permissive  waste.  In  re 
Cartwrisrht,  41  Ch.  Div.  532;  Patter- 
son V.  Central  Canada  Loan  &  Sar. 


§  113  TENANT'S  OBLIGATIONS  TOWARDS  LANDLORD.  745 

contains  an  express  provision  as  to  the  making  of  repairs.  In 
this  country,  likewise,  a  liability  has  been  asserted  as  against  a 
tenant  for  years  for  permissive  waste,^'''''  while  in  some  cases 
he  is  stated,  without  the  use  of  the  expression  "permissive 
waste,"  to  be  bound  to  make  repairs.'^''^^  Thus  it  has  been  said 
that  a  tenant  for  years  is  bound  to  make  "ordinary  repairs,"*'^'' 
and  that  he  is  not  bound  to  make  substantial  lasting  or  general 
repairs,  but  must  make  "such  ordinary  repairs  as  are  necessary 
to  prevent  waste  and  decay,  "^'^^  and  that  he  is  bound  to  make 
"fair  and  tenantable  repairs,  so  as  to  prevent  waste  and  decay," 
but  not  "substantial  and  lasting  or  general  repairs,"  such  as  to 
put  on  new  roofing.^^^  It  has  been  held  that  a  tenant  is  under 
no  obligation  to  repair  an  absolutely  valueless  building  on  the 
land  leased,^so  ^nd  there  is  a  dictum  apparently  to  the  effect 
that  he  is  under  no  obligation  whatever  to  repair  defects  not 
caused  by  himself. ^^^ 

Co.,    29    Ont.    134.     Contra    in    this  It  has  been  decided  in  this  state 

country.     Miller  v.   Shields,  55   Ind.  that  a  lessee  of  a  part  of  a  building 

71;    Stevens  v.  Rose,   69   Mich.   259,  may  enter  another  part  of  the  build- 

37  N.  W.  205;    Wilson  v.  Edmonds,  ing  in   order  to  repair  pipes.     Cod- 

24    N.    H.    517,    545;     Schulting    v.  dington  v.  Dunham,  35  N.  Y.  Super. 

Schulting,  41   N.  J.   Eq.   130,  3  Atl.  Ct.   (3  Jones  &  S.)  412. 

526.  870  Long  v.   Fitzimmons,   1   Watts 

875  Moore  v.  Townshend,  33  N.  J.  &  s.  (Pa.)  530.  In  Russell  v.  Rush, 
Law,  284.  2  Pittsb.  Rep.    (Pa.)    134,  it  is  said 

876  Libbey  v.  Tolford,  48  Me.  316,  that  the  tenant  is,  in  the  absence  of 
77  Am.  Dec.  229.  a  contract  on  the  subject,  bound  to 

877  Hatch  V.  Stamper,  42  Conn.  28;  make  all  repairs,  that  he  is  bound 
Lynch  v.  Sauer,  16  Misc.  1,  37  N.  Y.  to  remove  temporary  or  accidental 
Supp.  666;  Hitner  v.  Ege,  23  Pa.  obstructions  from  drains,  spouts  or 
305;  V/indon  v.  Stewart,  43  W.  Va.  water  pipes,  and  to  keep  the  prem- 
711,  28  S.  E.  776.  ises  in  as  good  order  as  when  he  re- 

878  Suydam  v.  Jackson,  54  N.  Y.  ceives  them.  In  Scheerer  v.  Dick- 
450.  son,  3  Brewst.  (Pa.)   276,    it  is  said 

The  tenant  must  repair  the  roof  that  the  tenant  must  pay  for  "or- 
(Lynch  v.  Sauer,  16  Misc.  1,  37  dinary"  repairs,  but  "extraordinary" 
N.  Y.  Supp.  666),  or  a  broken  sky-  repairs,  such  as  the  cleaning  of  a 
light  (Forrester  v.  O'Rourke  En-  cess  pool,  must  be  paid  for  by  the 
gineering   Const.    Co.,   48    Misc.    390,    landlord. 

95  N.  Y.  Supp.  600),  but  is  not  bound  sso  Sherrill  v.  Connor,  107  N.  C. 
to  repair  defects  in  the  plumbing  or  630,  12  S.  E.  588.  In  this  case,  how- 
heating  apparatus  existing  at  the  ever,  the  question  was  as  to  the  ob- 
time  of  the  lease  (Thalheimer  v.  ligations  of  a  tenant  in  dower,  and 
Lempert,  17  N.  Y.  St.  Rep.  346,  1  N.  not  of  one  holding  under  a  lease. 
Y.  Supn,  470.  8siin  United   States  v.  Bostwick, 
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In  at  least  one  state  the  liability  of  a  tenant  from  year  to 
year  for  permissive  waste  has  been  clearly  assorted."**^  It  has 
beer  said  in  England,  in  cjises  involvin<,'  tenancies  from  year 
to  year,  that  the  tenant  is  under  an  obligation  to  keep  the 
premises  "wind  and  water  tight "^^^  ^nd  to  make  "fair  and 
tenantable  repairs,  so  as  to  prevent  waste  and  decay,  "**^'*  but 
that  he  is  under  no  obligation  to  make  " general "^^"^  or  "sub- 
stantial"*^^ repairs,  or  to  make  good  "mere  wear  and  tear,"^**^ 
or  to  "sustain  and  uphold  the  premises, "*"*«  or  to  keep  them 
"in  good  tenantable   condition. "^^"^ 

In  the  English  cases  above  cited,  in  which  an  obligation  to 
make  repairs  is  asserted  as  against  a  tenant  from  year  to  year, 
the  failure  to  make  them  is  not  termed  permissive  waste,  and 
the  obligation  seems  rather  to  be  based  upon  an  implied  agree- 
ment, it  being  intimated  in  one  of  these  cases  that  such  a  ten- 
ant is  not  liable  for  permissive  waste.*^"  Historically,  there 
may  be  reason  for  so  holding,  since  the  tenancy  from  year  to 
year  is  to  some  extent  a  development  from  tenancy  at  will,  but 
in  view  of  the  fact  that  a  modern  tenant  from  year  to  year  stands 
in  most  resyects  in  the  position  rather  of  a  tenant  for  years  than 
of  one  at  will,  it  appears  to  be  a  distinction  of  somewhat  exces- 
sive refinement  to  hold  that  a  tenant  for  years  is  bound  to  make 

94  U.  S.  53,  24  Law.  Ed.  65,  it  is  said,        885  Horsefall    v.   Mather,   Holt,    N. 
in  speaking  of  the  "implied  obliga-    P-  7. 

tion"  of  the  tenant,  "It  is  not  a  cov-        «««  Leach  v.  Thomas,  7  Car.  &  P. 

097 
enant  to  repair  generally,  but  to  so    "   '• 

*  o„^i^  t>,«  ®"  Torriano  v.  Young,  6  Car.  &  P. 
use  the  property  as  to  avoid  the  ^  i^  Navies  v.  Davies,  38  Ch.  Div. 
necessity  for  repairs,  as  far  as  pos-    ^^^^   Kekewich.   J.,   seems   to  assert 

rUiIp  "     And  in  Hughes  v.  Vanstone,    .,    ,     .,         ,,.     ..  ,  . 

Biuie.       Aiiu  lu  ij^ufe  tjja^    |.jjg    obligation    upon   a   tenant 

24  Mo.  App.  637.  the  opinion  implies  ^^^  ^^^^^  ^^^  ^^  ^^  permissive  waste 

that  there  is  no  duty  to  make  any  ^^^^5^.^^   ^^^   ^^^^^^   ^^    ^^p^i^   ^^^ 

repairs,    though    the    decision    was  j^^^^..^^  ^^^^  ^^^^  ^^^  ^^^^  ^^  ^^^ 

merely    that    the    tenant    was    not  ^^^^^  ^^  ^,^j,g  ^^  ^^^  building,  and 

bound    to    furnish    supports    for    a  ^^^^  ^^  ^^^^.^  injuries  to  the  chlm- 

weak  building.  neys  caused  by  a  storm. 

882Newbold    v.    Brown,    44    N.    J.  8V8  Auworth  v.   Johnson,  5  Car.  & 

Law,  266.  p.  239. 

883  Auworth  V.  Johnson,  5  Car.  &  889  Horsefall    v.    Mather,   Holt,    N. 
P.  230;   Leach  v.  Thomas,  7  Car.  &  p.  7. 

P.  327.  soo  Torriano    v.    Young,    6    Car.    & 

884  Ferguson   v.   ,   2   Esp.   590:    P,  8. 
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repairs  because  otherwise  he  would  be  guilty  of  permissive  wast^ 
while  a  tenant  from  year  to  year  is  so  bound,  not  for  that  reason, 
but  because  he  has  impliedly  agreed  to  do  so. 

As  the  English  statutes  were  not  regarded  as  imposing  liability 
on  a  tenant  at  will  for  voluntary  waste^Qi  so  a  fortiori  they  did 
not  make  him  liable  for  permissive  waste,  and  he  has  usually  been 
held  to  be  absolutely  free  from  liability  therefor.882 

The  exact  extent  of  the  obligation  of  a  tenant,  involved  either 
in  the  prohibition  of  permissive  waste  or  in  the  requirement  of 
"ordinary"  repairs,  does  not  clearly  appear  from  the  authorities. 
The  character  of  the  repairs  most  frequently  referred  to  in  the 
cases  are  such  as  are  necessary  to  keep  the  building  wind  and 
water  tight.^^^  Such  a  view  of  the  tenant's  obligations  in  this 
regard  seems  to  accord  with  the  natural  meaning  of  "permis- 
sive waste''  as  referring  to  waste  from  extraneous  causes,  the 
operation  of  which  the  tenant  could  have  prevented  by  making 
repairs  but  which,  nevertheless,  he  permitted  to  operate.  Occa- 
sionally, however,  the  courts  refer  to  the  obligation  to  make 
repairs  as  involving  the  making  of  repairs  other  than  those 
necessary  to  render  the  premises  wind  and  water  tight,  as  well 
as  those  which  are  so  necessary.  There  is  authority  to  the 
effect  that  merely  suffering  a  house  to  be  uncovered  is  not  itself 
waste,  unless  this  results  in  rotting  the  timber,^^^  the  result  of 

891  See  ante,  at  note  759.  mit  it  to  remain  out  and  the  storms 

892  Litt.  §  71;  Co.  Litt.  57  a;  to  beat  In  and  greatly  injure  the 
Shrewsbury's  Case,  5  Coke,  13;  Har-  premises  without  liability  for  per- 
nett  V.  Maitland,  16  Mees.  &  W.  257;  missive  waste;  and  if  a  shingle  or 
Moore  v.  Townshend,  33  N.  J.  Law,  board  on  the  roof  should  blow  off  or 
284;  Coale  v.  Hannibal  &  St.  J.  R.  become  out  of  repair,  the  tenant 
Co.,  60  Mo.  227;  Parrott  v.  Barney,  could  not  permit  the  water,  in  time 
Deady,  405,  Fed.  Cas.  No.  10,773  a.  of  rain,  to  flood  the  premises,  and 
Overloading  the  building  is  volun-  thus  injure  them,  without  a  similar 
tary,  and  not  permissive,  waste,  and  liability."  Per  Earl,  C,  in  Suydam 
a  tenant  at  will  is  liable  therefor  in  v.  Jackson,  54  N.  Y.  450,  13  Am.  Rep. 
trespass.      Chalmers    v.    Smith,    152  611. 

Mass.  561,  26  N.  B.  95,  11  L.  R.  A.        894  Knoll's    Case,    Hargrave's   note 

769.  to  Co.  Litt.  53  a.     And  so  Lord  Coke 

893  Such  is  the  view  taken  in  Mor-  says    (Co.    Litt.    53    a)    that    waste 

ris  V.  Cairncross,  14  Ont.  Law  Rep.  may  be  done  in  houses  by  suffering 

544.  them  to  be  uncovered  "whereby  the 

"If  a  window  in  a  dwelling  should  spars,   rafters    or    other   timbers    of 

blow  In,  the  tenant  could  not  per-  the  house  are  rotten." 
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wliieh  ^v(»ul(^  \>v  tliat  tlie  tenant  could  not  be  charged  with  the 
cost  of  repairs,  ii"  the  landlord  chose  to  make  them,  but  the  land- 
lord could  increly  recover  for  damaj^es  to  the  interior  caused 
by  the  tenant's  failure  to  make  them.  Such  a  view  has  not, 
however,  been  asserted  in  any  modern  decision,  it  seems.**^" 

Besides  permissive  waste  in  regard  to  buildings,  the  tenant  is 
guilty  of  this  form  of  waste,  it  is  said,  if  he  permits  a  wall  or 
bank,  built  to  protect  the  leased  premises  from  submersion  by 
water,  to  fall  into  a  state  of  decay,  with  the  result  that  the  land 
is  flooded.'^^^''  This,  it  appears,  is  but  an  application  of  the 
requirement  that  the  premises  be  kept  by  the  tenant  wind  and 
water  tight.  If,  however,  the  land  is  injured  by  a  flood  caused 
by  the  act  of  God,  the  tenant  is  not  lial)le.'*''*^'» 

The  authorities  are  generally  to  the  effect  that  a  tenant  is 
bound  to  keep  the  fences  on  the  land  demised  in  repair.^"'^''  This 
obligation  is  referred  to  as  part  of  that  to  use  the  premises  in  a 
husbandlike  manner,^^'^'^  rather  than  as  one  not  to  commit  per- 
missive waste.  This  duty  to  keep  the  fences  in  repair,  and  there- 
by prevent  injuries  by  trespassing  cattle,  bears,  however,  some 


896  It  Is  not  in  accord  with  the 
Pennsylvania  cases  ante,  note  879. 

8»5a  Co.  Litt.  53  a;  Anonymous, 
Moore,  53  a;  Vin.  Abr.,  Waste  (D) 
pi.  33-35. 

805b  See  ante,  at  note  868. 

sosc  Whitfield  v.  Weedon,  2  Chitty, 
685;  Cheetham  v.  Hampson,  4  Term 
R.  319;  Fenton  T.  Montgomery,  19 
Mo.  App.  156;  Blood  v.  Spauldlng, 
57  Vt.  422;  Morgan  v.  Tims,  44  Tex. 
Civ.  App.  308,  17  Tex.  Ct.  Rep.  Ill, 
97  S.  W.  832;  Andrews  v.  Jones,  36 
Tex.  149;  Iloyleman  v.  Kanawha 
&  0.  R.  Co.,  33  W.  Va.  489.  10  S.  E. 
816;  Windon  v.  Stewart,  43  W.  Va. 
711,  28  S.  E.  776.  But  in  Richards 
V.  Torbert,  3  Houst.  (Del.)  172,  It 
was  decided  that  a  failure  to  repair 
hy  a  tenant  in  dower  was  not  per- 
nisslve  waste,  and  it  was  rather 
implied  that  it  was  no  breach  of  any 


obligation   on  the  part  of   the   ten- 
ant. 

8B6d  Whitfield  V.  Weedon,  2  Chitty, 
685;  Blood  v.  Spaulding,  57  Vt.  422. 

In  Blood  V.  Spaulding,  57  Vt.  422, 
It  was  decided  that  a  landlord  was 
not  liable  for  injuries  to  the  colt 
of  an  adjoining  owner,  caused  by 
the  failure  to  repair  a  division 
fence,  and  the  consequent  escape  of 
the  colt  and  its  injury  on  a  railroad, 
though  the  fence  was  out  of  repair 
when  the  tenant  took  possession, 
and  the  landlord  had  orally  agreed 
with  such  adjoining  owner,  before 
the  demise,  to  keep  the  fences  in  re-  »" 
pair.  The  view  of  the  court  seems 
to  be  that  the  "implied  duty  of  the 
tenant,  growing  out  of  his  occu- 
pancy of  the  land,  to  keep  the  fence 
in  question  In  repair,"  relieved  the 
lessor  from  his  express  contract  so 
to  do. 
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analogy  to  the  duty  to  keep  the  roof  and  walls  in  repair,  and 
thereby  prevent  injuries  by  wind  and  water.^^^e 

A  tenant  is  obviously  not  liable  as  for  permissive  waste  in 
failing  to  make  particular  repairs,  if  the  lessor  expressly  assumed 
the  obligation  of  making  such  repairs.  But  he  is  not  relieved 
from  any  such  obligation  by  reason  of  a  covenant  by  the  lessor 
allowing  the  tenant  to  make  repairs  to  a  limited  amount,  and 
to  deduct  their  cost  from  the  rent.^''^' 

Courts  of  equity  will  not,  it  has  been  decided,  take  jurisdic- 
tion of  a  proceeding  to  restrain  permissive  waste,  or  give  com- 
pensation therefor.895g  These  decisions  involved  permissive 
waste  by  a  life  tenant,  but  a  like  rule,  it  seems  probable,  would 
be  applied  in  the  case  of  such  waste  by  a  tenant  for  years. 

§  114.     Stipulations  against  alterations  or  erections. 

Reference  has  previously  been  made  to  the  effect  of  a  stipu- 
lation allowing  the  tenant  to  make  alterations,  as  relieving  him 
from  liability  as  for  waste  by  reason  of  such  alterations.  "We 
will  now  consider  the  effect  of  a  stipulation  against  altera- 
tions.895h 

It  has  been  decided  that  a  contract  by  the  lessee  not  to  make 
alterations  was  violated  by  the  conversion  of  windows  into  pas- 
sageways connected  by  bridges  with  an  adjoining  building,  and  by 
the  closing  up  of  entrances,^^^'  that  a  covenant  not  to  make  any 
"alteration  or  addition  in  and  to  the  buildings  on  the  premises  or 
to  the  premises  themselves"  was  broke.n  by  the  tenant's  erection 
of  a  wooden  building  on  the  rear  of  the  lot,  even  though  he  had  a 
right  to  remove  it,^^^^  and  that  the  erection  on  the  sidewalk  of  a 
permanent  awning,  screwed  to  the  house,  was  within  a  covenant 
not  to  make  any  alteration  "in"  the  house-^^^"^       On  the  other 

895ein     Byrkett    v.     Gardner,     35  M.  &  G.  448;  In  re  Hotchkys,  32  Ch. 

Wash.  668,  77  Pac.  1048,  it  was  held  Div.  418;  Cannon  v.  Barry,  59  Miss, 

tliat    a    failure    to    comply    with    a  289.     See    Morris    v.    Cairncross,    14 

clause    of    the    lease    requiring    the  Ont.  Law  Rep.  544,  and  20  Solicitors' 

fences  to  be  kept  in  repair  was  not  Journal,  522,  543. 

waste   within    the    statute   authoriz-  so.'Jh  See  ante,  §  109  a  (11). 

ing  a   forfeiture  for  waste,  for  the  sata  peer  v.   Wadsworth,    67   N.   J. 

reason  that  the  latter  term  refers  to  Eq.  101,  58  Atl.  379. 

acts  which  tend   to  the  destruction  sdsj  Whitwell  v.  Harris,  106  Mass. 

of  the  tenement.  532. 

snsf  Moore  v.  Townshend,  33  N.  J.  sosk  Trenor  v.  Jackson,  15  Abb.  Pr, 

Law,  284.  (N.  S.;  N.  Y.)   115. 

895g  Powys  V.  Blagrave,  4  De  Gex, 
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hand  it  has  been  held  that  a  covenant  aj^ainst  the  making  of 
any  alteration  to  the  premises  did  not  preclude  an  assignee  of 
the  lessee,  occupying  the  premises,  with  the  landlord's  assent, 
for  the  purpose  of  a  jewelry  and  watchmaking  business,  from 
aftixing  a  large  clock  on  the  outside  of  the  front  wall,  this  not 
being  an  alteration  affecting  the  form  or  structure  of  the  build- 
jngS95i  and  the  placing  of  a  new  engine  in  the  stead  of  the 
engine  which  was  in  the  premises  at  the  time  of  the  lease,  upon 
the  same  foundation,  with  the  intention  of  removing  it,  was 
regarded  as  not  within  a  covenant  against  alterations  without 
the  landlord's  consent,  it  not  being  a  substantial  alteration.ss^^™ 
The  erection  by  the  tenant  of  a  building  on  adjoining  premises, 
in  such  a  way  as  to  close  some  of  the  windows  upon  the  leased 
premises,  is  not  within  a  covenant  against  altcrations.'^^^n 

A  requirement  of  the  landlord's  consent  to  alterations  applies 
to  those  alterations  which  otherwise  the  tenant  might  make  with- 
out the  landlord's  consent  as  well  as  to  others.^o^p 

A  covenant  against  the  erection  of  a  "building"  on  the  prem- 
ises is,  it  has  been  decided,  broken  by  the  erection  of  a  trellis 
work  upon  the  top  of  the  boundary  t'ence,'^»-^"i  and  a  covenani 
against  any  "erection"  was  held  to  be  broken  by  the  construc- 
tion of  wooden  "hoardings"  for  advertising  purposes.s^^r  a 
covenant  not  to  affix  any  signboard  or  other  notice  of  business 
was  regarded  as  broken  when  the  tenant  attached  to  the  front 
of  the  building,  a  theatre,  a  metal  frame,  containincr  the  name 
of  the  theatre,  "picked  out"  at  night  in  electric  light.s»« 

It  has  been  decided  that  a  covenant,  in  connection  with  a  demise 
for  ninety-five  years  of  a  lot  with  a  building  thereon,  that  no 
building  on  the  premises  shall  be  removed  therefrom,  was  not 
broken  by  the  act  of  the  lessee  in  replacing  the  building  by  a 
much  more  valuable  one.s'^^  It  was  decided  in  the  same  case  that 
a  covenant  that  any  building  erected  on  the   premises  should 

soMBickmore  v.  Dimmer   [19031   1  snnq  Wood  v.  Cooper  [1894]   3  Ch. 

Cb.  158.  671. 

finnm  Andrews   v.   Day   Button   Co.,  "^"r  Pocock   v.   Gllham,   Cab.   &   E. 

132  N.  Y.  348.  30  N.  E.  831.  104. 

sflRn  Atkins  V.  Chilson,  50  Mass.  (9  «"«  Attorney  Cenoral  v.  Playbouse. 

Mete.)    52.  19   Times   Law   R.    580. 

snip  Kunemann    v.    Bolsse,    19    La.  «^ ■  Hawes   v.    Favor,    161    111.   440, 

Ann.  26.  43  N.  E.  1076,  52  Am.  St.  Rep.  377. 
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front  in  the  same  way  as  the  building  then  existing,  and  should 
be  set  back  twenty  feet  from  a  certain  line,  was  not  broken  by 
the  construction  of  an  addition  to  the  building  fronting  on  a  side 
street,  so  as  to  give  two  fronts,  or  by  the  construction  of  a  porch 
attached  to  the  building  less  than  twenty  feet  from  the  line. 

It  has  in  one  jurisdiction  been  decided  that  the  landlord  may, 
by  parol  permission  to  the  tenant  to  make  alterations,  relieve 
him  from  any  prohibition  in  that  regard,^^^  and  that  even  the 
silent  acquiescence  of  the  landlord  in  the  expenditure  by  the  ten- 
ant of  large  sums  of  money  in  improvements  will  estop  the  land- 
lord to  assert  a  forfeiture  for  breach  of  condition  as  to  the  char- 
acter of  the  improvement.**^^ 

A  threatened  breach  of  a  covenant  not  to  make  any  alterations 
will  not,  it  has  been  decided,  be  restrained  by  injunction,  when 
the  injury  is  not  irreparable  or  incapable  of  satisfaction  in  dam- 
ages, and  there  is  a  right  of  re-entry  for  breach.^*^'^ 

§  115.     Contract  to  put  in  repair  or  for  specific  repairs. 

Occasionally  the  lessee  agrees  to  put  the  premises  in  repair,  or 
to  make  specific  repairs.  An  agreement  to  put  in  repair  has  been 
construed  as  requiring  the  lessee  to  rebuild,  if  otherwise  the 
object  of  the  covenant  cannot  be  attained.'^oi  As  elsewhere  stated, 
an  agreement  to  put  the  premises  in  "good"  or  "tenantable" 
repair  may  be  inferred  from  one  to  keep  them  in  such  repair,'^"^ 
and  an  agreement  to  do  "necessary"  repairs  has  been  regarded  as 
requiring  the  lessee  to  put  the  premises  in  repair.^o^    A  covenant  to 

898  Moses  V.  Loomis,  156  Til.  392,  able  repair  and  then  to  keep  them 
40  N.   B.   952,   47   Am.   St.  Rep.  194.  so. 

899  Hawes  v.  Favor,  161  111.  440,  43  oos  Truscott  v.  Diamonri  Creek 
N.  E.  1076,  52  Am.  St.  Rep.  877.  Rock  Boring  Co..  20  Ch.  Div.  251. 
Contra,  Perry  v.  Davis,  3  C.  B.  (N.  So  a  covenant  by  the  tenant  to 
S.)    769.  make  necessary  repairs  was  held  to 

900  Trenor  v.  Jackson,  15  Abb.  Pr.  require  the  lessee  of  shore  property 
(N.  S.:  N.  Y.)  115.  to  erect  a  breakwater  to  replace  one 

901  Meyers  v.  Myrell,  57  Ga.  516.  which  had  been  washed  away  at  the 

902  See  ante,  §  87  e  (2).  In  Ke-  time  of  the  demise,  this  being  neces- 
roes  V.  Richards,  28  App.  D.  C.  310,  sary  to  prevent  the  erosion  of  the 
it  is  stated  that  a  covenant  to  keep  soil.  Waddell  v.  De  Jet,  76  Miss. 
old  premises  "in  repair"  imports  104,  23  So.  437.  But  a  covenant  by 
an  obligation  to  put  them  in  reason-  the  lessee  to  make  "necessary"   re- 
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deliver  up  the  premises  in  "good"  or  "tenantable"  repair  wouUl 
also,  it  seems,  require  the  tenant  to  put  them  in  such  repair  before 
the  end  of  the  term.^»^  Under  an  agreement  to  "bear  all  the  ex- 
penses of  repairing,"  the  tenant  has  been  held  liable  for  the  ex- 
penses of  replaeing  defective  walls  under  the  orders  of  the  munici- 
pal authorities.»05  An  agreement  to  put  the  premises  into  hab- 
itable repair  requires  the  tenant,  it  has  been  said,  to  put  them 
in  a  better  state  of  repair  than  they  were  in  at  the  time  of  the 
demise.^^^'  A  provision  that  the  lessee  shall  "put  cash  in  re- 
pairs" on  the  premises  to  a  specified  amount  does  not  involve  an 
authority  in  the  lessee  to  order  the  making  of  repairs  to  that 
amount  on  ])ohalf  of  the  lessor.^^^  A  covenant  to  put  and  keep 
the  premises  in  good  order  and  repair  has  been  held  not  to  re- 
quire the  lessee  to  put  in  a  water  metre  and  sinks,  if  there  were 
none  at  the  time  of  the  making  of  the  lease.^*'^ 

If  no  time  is  named  for  the  making  of  si)ecific  repairs,  the 
tenant  has,  as  a  general  rule,  the  whole  period  of  the  lease  in 
which  to  make  them,"'^''  unless  they  are  such  that  it  must  evi- 
dently have  been  intended  that  they  should  be  made  immediately, 

pairs  has  been  construed,  in  con-  "on  Belcher  v.  Mcintosh,  8  Car.  & 
nection  with  other  language  in  the  p.  720.  And  see  Franklin  v.  Trip- 
lease,  as  referring  to  repairs  which  ]ett,  79  Ark.  82,  94  S.  W.  929. 
the  tenant  might  require  for  his  own  r,o^  Schrage  v.  Miller,  44  Neb.  818, 
purposes,  and  as  merely  exempting  gg  n.  W.  1091.  This  case  involved 
the  landlord  from  the  duty  of  mak-  ^^^^^^  ^^^  ^.^^^  ^^  ^^^  p^^^^^  ^^^^ 
ing  such  renairs.  White  v.  Albany  .  ^,  .  ^  ,.  .,  ^ 
R.  Co..  17  Hun.  (N.  Y.)  98.  Com-  ^"^  ^'^^  ^^^^^''^  *°  ^  ''^°  "P'^"  ^^" 
pare  Beach  v.  Crain.  2  N.  Y.  (2  landlord's  interest. 
Comst.)   87,  49  Am.  Dec.  369.  '''  Epstein  v.  Saviano.  51  Misc.  28. 

In  Devine  v.  Radford,  110  N.  Y.  99  N.  Y.  Supp.  910. 
Supp.  982,  a  covenant  by  the  ten-  A  stipulation  that  the  renairs 
ant  "to  make  all  necessary  repairs  shall  be  in  accordance  with  cJttain 
and  alterations  necessary  to  the  plnns  and  shall  also  be  in  accord- 
proper  conducting  of  his  business,"  ance  with  the  regulations  of  tho 
was  held  to  impose  on  him  the  bur-  municipal  building  department,  re- 
den  of  making  all  repairs  necessary  qnires  the  renairs  to  accord  with 
for  the  conduct  of  his  business,  the  plans,  so  far  as  allowed  by  such 
though  not  strictly  incidental  there-  regulations.  Davies  v.  Clark,  159 
to,  such  as  a  leaking  or  sagging  N.  Y.  392.  54  N.  E.  70. 
roof.  f">n  Colboun  v.  Wilson,  27  Orat. 
ft'>4See  post,  at  note  1052.  (Va/I  f^P.O;  Dennison  v.  Read.  33  Ky. 
noK  Martinez  v.  Thompson,  80  Tex.  (3  Dana)  586.  See  post  at  note  1021. 
568,  16  S.  W.  334. 
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or  within  a  reasonable  time.^io  Even  under  a  covenant  to  repair 
"forthwith"  the  tenant  has  a  reasonable  time  for  the  purpose.^i^ 
The  lessee  may  show,  as  excising  delay,  that  this  was  owing 
to  the  neglect  of  a  municipal  department  to  approve  the  plans, 
as  was  required  by  law.^^^ 

A  transferee  of  the  reversion  cannot  sue  on  account  of  a  breach 
of  a  covenant  to  put  in  repair,  committed  before  the  transfer,^!^ 
nor,  it  seems,  is  an  assignee  of  the  lessee  liable  under  the  covenant 
if  it  was  broken  before  the  assignment  to  him,  it  not  being  in  its 
nature  a  continuing  covenant.^^* 

For  breach  of  a  covenant  to  make  specific  repairs  the  landlord 
may,  it  has  been  decided,  recover  the  decrease  in  rental  value 
by  reason  of  the  lack  of  such  repairs,^^^  or,  if  he  himself  makes 
the  repairs,  the  reasonable  cost  of  the  repairs,^^^  and  the  rental 
value  of  the  premises  for  such  time  as  he  may,  by  reason  of  his 
having  to  make  the  repairs,  be  deprived  of  the  use  of  the  prem- 


ises 


917 


§  116.    Contract  to  keep  in  repair. 

a.  Degree  and  mode  of  repair.  In  England  an  instrument 
of  lease  almost  invariably  contains  a  covenant  by  the  lessee  to 
make  repairs  on  the  premises,  and  the  reports  of  that  country 
frequently  contain  cases  bearing  upon  such  covenants.  In  this 
country  such  a  covenant  by  the  lessee  is  less  usual,  but  is  quite 
occasionally  found. 

910  In  Packer  v.  Cockayne,  3  G.  See  Gerzebeck  v.  Lord,  33  N.  J.  Law, 
Greene    (Iowa)    111,   where   a  lease    240. 

for  six  years  provided  that  no  rent  si*  See  Coward  v.  Gregory,  L.  R.  55 

should    be   paid    the   first   year   and  C.  P.  153;   Jacob  v.  Down   [1900]   2 

that    after   that    the    tenant    should  Ch.  156. 

pay  one-third    the  produce  as   rent,  sis  Saffer  v.  Levy,  88  N.  Y.  Supp. 

and   it  was   further  stipulated   that  144. 

the  tenant  should  fence  the  land.  It  sis  Seymour  -v.  Picus,  9  Misc.  48,  29 
was  held  that  it  was  intended  that  N.  Y.  Supp.  277;  Loughlin  v.  Carey, 
he  should  build  the  fence  the  first  21  Pa.  Super.  Ct.  477.  But  the  land- 
year,  lord  can  recover  only  the  reasonable 

911  Doe  d.  Pittman  v.  Sutton,  9  cost  of  the  repairs  made  by  him. 
Car.  &  P.  706.  Harris  v.  Brown,  24  Misc.  756,  53  N. 

9i2Davies  v.  Clark,  159  N.  Y.  392,  Y.  Supp.  938. 
54  N.  E.  70.  91T  Loughlin     v.     Carey,     21     Pa. 

913  Johnson    v.    Overseers    of    St.  Super.  Ct.  477. 
Peter's    Church,    4    Adol.    &   E.    520. 

L.   and   Ten.   48. 
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A  general  covenuiit  to  repair,  it  is  sai.l,  is  satisfied  by  keeping 
the  premises  in  substantial  repair,  a  literal  compliance  with  the 
covenant  not  bein-;  required."' ^  Such  a  covenant,  it  is  generally 
agreed,  binds  the  lessee  to  keep  the  premises  merely  in  the  state 
of  repair  in  which  they  were  at  the  time  of  the  demise,  that  is, 
when  the  covenant  was  made."'"  If  it  is  intended  to  bind  the  tenant 
not  only  to  keep  the  premises  in  such  repair  as  they  are  already 
in,  but  to  put  them  in  better  repair,  there  must  be  a  covenant  to 
that  etVect.  But  an  agreement  to  keep  in  "good"  or  "tenant- 
able"  rei)air  has  been  construed  as  requiring  the  tenant  to  put 
the  premises  in  that  condition  of  repair,  since  otherwise  he  could 
not  keep  tlicra  in  that  condition."-" 

A  covenant  to  keep  in  good  or  in  tenantable  repair,  as  well  as 
a  covenant  simply  to  keep  in  repair,  is  to  be  construed  with  refer- 
ence to  the  general  condition  of  rejjair  of  the  premises  at  the  time 
of  the  demise,  and  also  with  reference  to  their  age  and  class.     That 


8i8Evel5Ti  V.  Raddish,  7  Taunt, 
411;  Harris  v.  Jones,  1  Moody  &  R. 
173;  Stanley  v.  Towgood,  3  Bing.  N. 
C.  4. 

019  "Walker  v.  Hatton,  10  Mees.  & 
W.  258;  Gutteridge  v.  Munyard,  7 
Car.  &  P.  129;  Middlekanff  v.  Smith, 
1  Md.  329;  Stultz  v.  Locke,  47  Md. 
5(52;  St.  Joseph  &  St.  L.  R.  Co.  v.  St. 
T^uis,  I.  M.  &  S.  R.  Co.,  135  Mo. 
173.  36  S.  W.  602,  33  L.  R.  A.  607; 
White  V.  Alhany  R.  Co.,  17  Hun  (N. 
Y.)  98;  Brashear  v.  Chandler,  22  Ky. 
(6  T.  B.  Mon.)  150,  17  Am.  Dec.  132. 
But  Lehmaier  v.  Jones,  100  App. 
Div.  495,  91  N.  Y.  Supp.  687,  Is  to 
the  effect  that  a  covenant  to  keep  in 
repair  requires  the  tenant  to  "put" 
the  premises  in  repair.  This  case, 
like  the  opinion  in  Myers  in  Burns, 
35  N.  Y.  271.  and  that  in  Keroes  v. 
Richards.  2S  App.  D.  C.  310.  ignores 
any  distinction  in  this  regard  be- 
tween a  covenant  to  keep  "in  repair" 
and  one  to  keep  "in  good   repair." 

B20  Payne  v.  Haine.  16  Mees.  &  W. 
541;  Saner  v.  Bilton,  7  Ch.  Div.  815; 


Green  v.  Eden,  2  Thomp.  &  C.  (N. 
Y.)  582;  Appleton  v.  Marx,  117  App. 
Div.  206,  102  N.  Y.  Supp.  2;  Wad- 
dell  V.  De  Jet,  76  Miss.  104,  23  So. 
437  (semble).  In  Easton  v.  Pratt, 
2  Hurl.  &  C.  676,  it  is  said  that  In 
Payne  v.  Halne,  supra.  It  was  de- 
cided that  a  covenant  to  "keep  In 
repair"  binds  the  tenant  to  "put  In 
repair"  but  the  decision  In  the 
earlier  case  was  merely  that  a  cov- 
enant to  "keep  In  good  repair"  had 
that  effect.  A  similar  misreading 
of  the  earlier  case  appears  to  occur 
in  Myers  v.  Burns,  35  N.  Y.  271;' 
Keroes  v.  Richards,  28  App.  D.  C. 
310. 

In  Proudfoot  v.  Hart.  25  Q.  B.  Div. 
42,  it  Is  decided  that  an  agreement 
to  keep  the  premises  in  tenantable 
repair  and  to  leave  them  in  that  con- 
dition requires  the  tenant  to  put 
them  in  that  condition  If  not  in 
such  repair  at  the  time  of  the  de- 
mise, and  there  is  a  dictum  that 
such  is  the  effect  of  a  covenant  to 
keep  and  leave  In  repair. 


§  116  TENANT'S  OBLIGATIONS  TOWARDS  LANDLORD.  755 

is,  if  the  premises  are  old  the  tenant  is  not  bound  under  his 
covenant  to  make  them  new,  but  merely  to  repair  them  as  old 
premises.923  It  has  been  said:  "The  age  of  the  house  must  be 
taken  into  account,  because  nobody  could  reasonably  expect  that 
a  house  two  hundred  years  old  should  be  put  in  the  same  con- 
dition of  repair  as  a  house  lately  built ;  the  character  of  the  house 
must  be  taken  into  account,  because  the  same  class  of  repairs  as 
^v^ould  be  necessary  to  a  palace  would  be  wholly  unnecessary  to 
a  cottage;  and  the  locality  of  the  house  must  be  taken  into  ac- 
count, because  the  state  of  repair  necessary  for  a  house  in  Gros- 
venor  Square  would  be  wholly  different  from  the  state  of  repair 
necessary  for  a  house  in  Spitalfields.  "^22 

A  covenant  to  repair  does  not  require  the  tenant  to  make  im- 
provements, as  distinguished  from  repairs,''23  and  accordingly  he 
is,  in  making  repairs,  under  no  obligation  to  use  a  class  of  ma- 
terials different  from  that  previously  used,''-^  or  to  change  the 
original  method  of  construction.^25  j^^  covenant  to  "make,  up- 
hold, support,  cleanse  and  repair  and  keep  in  repair"  all  drains 
has  been  held  not  to  require  the  making  of  a  new  drain,^26  ^nd 
a  covenant  to  keep  a  drain  in  good  tenantable  repair  has  been 
held  not  to  require  the  rectification  of  a  defect  in  the  plan  of 
construction.^27  g^^t,  on  the  other  hand,  a  lessee  has  been  re- 
garded as  bound,  by  his  covenant  to  keep  the  premises  in  repair, 
to  reconstruct  a  drain  in  accordance  with  a  demand  of  the  munici- 
pal authorities.^28 

821  Stanley    v,    Towgood,    3    Bing.  Hazlewood     v.     Pennybacker     (Tex. 

N.  C.  4;    Harris  v.  Jones,  1  Moody  Civ.  App.)   50  S.  W.  199. 

&  R.  173;    Soward  v.  Leggett,  7  Car.  92*  Ardesco  Oil  Co.  v.  Richardson, 

&   P.    613;    Lehmaier   v.    Jones,    100  63  Pa.   162,  wliere  it  was  held  that 

App.  Div.  495,  91  N.  Y.  Supp.  687.  the    tenant    covenanting    to    repair 

922  Proudfoot  V.  Hart,  25  Q.  B.  was  not  bound  to  replace  with  iron 
Div.  42,  per  Lord  Esher,  M.  R.  To  parts  of  a  structure  made  of  wood, 
the  same  effect,  see  Payne  v.  Haine,  though  this  would  be  more  effective 
16  Mees.  &  W.  541.  and  durable. 

923  Soward  v.  Leggett,  7  Car.  &  P.  925  Soward  v.  Leggett,  7  Car.  &  P. 
613;   Naye  v.  Noezel,  50  N.  J.  Law,  613. 

525;  Epstein  v.  Saviano,  51  Misc.  28,  920  Lyon    v.    Greenhow,    8    Times 

99  N.  Y.  Supp.  910.  Law   R.   457. 

A  provision  that  the  lessee  shall  927  Huggall  v.  McKean,  Cab.  &  E. 

*'keep  the  place  in  good  repair  and  391. 

under  good  fence"  has  been  held  not  928  Keroes  v.  Richards,  28  App.  D. 

to     require     him     to     erect     fences  C.  310. 
around     land     not     before     fenced. 
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It  has  been  doeiiled  that  if,  owinj^  to  its  particular  mode  of 
construction,  a  buiUling  is  liable,  in  the  course  of  time,  to  fall 
into  a  particular  condition  of  disrepair,  and  it  does  so,  the  tenant 
is  not,  by  his  covenant  to  repair,  bound  to  restore  it  to  its  former 
condition,  since  this  would  involve  the  return  by  him  of  some- 
thing different  from  that  which  he  received.''^^  The  tenant  may, 
for  the  purpose  of  relieving  himself  from  liability  under  his 
covenant,  show  the  state  of  repair  of  the  premises  at  the  time 
of  the  demise,^3°  though  only  generally,  it  is  said,  and  not  in 
detail,**^^  and  only  in  so  far  as  it  goes  to  show  the  age,  character, 
and  class  of  the  premises,  and  the  extent  to  which  he  has  per- 
formed his  contract.^^- 

A  covenant  to  keep  in  repair  may,  it  has  been  held,  be  limited 
by  the  context,  as  when  it  was  followed  by  a  clause,  separated 
from  it  only  by  a  semicolon,  to  the  effect  that  the  tenant  should  re- 
place all  glass  broken  and  repair  damage  from  bursting  pipes, 
the  tenant  being  regarded  as  bound  in  such  case  only  to  make 
ordinary  repairs  of  the  general  character  specified,  and  not  to 
rebuild  in  case  of  destruction  of  the  building.^3-'' 

A  covenant  to  keep  or  leave  the  premises  in  "tenantable"  re- 
pair has  been  held  to  refer  to  such  repair  as  would  make  the 
premises,  having  regard  to  their  age,  character  and  locality,  rea- 
sonably fit  for  their  occupation  by  a  reasonably  minded  tenant  of 
the  class  who  would  be  likely  to  take  them.^34     Under  such  a 

829  Lister  V.  Lane  [1893]   2  Q.  B.  the  repairs  were  rendered  necessary 

212,  in  which  case  the  building  was  by  the  defective  construction  of  the 

erected   on   a  timber  platform   rest-  building. 

ing  on  a  muddy  soil,  and  the  timber  n30Burdett  v.  Withers,  7   Adol.  & 

having    rotted    the   building   had    to  E.   136. 

be  pulled  down,  and  it  was  held  that  '-'si  Mantz  v.  Goring,  4  Bing.  N.  C. 

the  tenant  was  under  no  obligation  451. 

to    place    "undpr   pinning"    to   save  »32  Haldane  v.  Newcomb,  12  Wkly. 

the  building.     The  same  principle  is  Rep.  135 

applied  in  Wright  V.  Lawson  [1003]  »3"»  Richmond    Ice    Co.    v.    Crystal 

Wkly.  Notes  108,  19  Times  Law  R.  Ice   Co.,    99   Va.    239,    37   S.    E.   851. 

203,  510.     But  in  Lockrow  v.  Horgan,  To  the  same  effect  is  Ducker  v.  Del 

58  N.  Y.  635,  it  is  decided  that  the  Genovese.   93   App.   Div.    575,    87   N. 

lessee  is  not  relieved  from  his  obli-  Y.  Supp.  SSO. 

gatlon,    under    his    covenant    to    re-  i>34  Proudfoot  v.  Hart,  25  Q.  B.  DIv 

pair  and  kepp  the   prpmises  in  ten-  42. 
antable  condition,  by  the  fact  that 
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covenant  the  tenant  is  not  bound  to  paint  any  part  of  the  prem- 
ises unless  this  is  necessary  either  to  make  them  tenantable  within 
the  foregoing  definition,  or  to  preserve  such  part  of  the  structure 
from  decay ,»35  and  he  is  under  no  obligation,  unless  it  is  neces- 
sary in  order  to  make  them  so  tenantable,  to  replace  any  portion 
of  the  structure. ^■'^*^ 

A  covenant  by  the  lessee  to  "substantially  repair,  uphold  and 
maintain"  a  house  has  been  held  to  require  the  tenant  to  paint 
inside  woodwork  so  far  as  necessary  to  prevent  decay .^^t  But 
a  covenant  expressly  to  repair,  repaint,  and  cleanse  the  premises 
does  not  require  repainting,  when  it  is  practicable  to  cleanse  the 
old  paint.^3^  An  undertaking  to  repaint  the  premises  at  certain 
named  intervals  imposes  no  liability  on  the  tenant  as  to  the 
condition  of  the  premises  within  such  intervals.^^^ 

A  covenant  by  the  lessee  of  a  farm  to  keep  the  premises  in  as 
good  repair  as  at  the  time  of  the  lease  is  obviously  not  satisfied 
by  the  keeping  of  the  premises  in  such  repair  as  ordinarily  pru- 
dent farmers  would  keep  them  in,  if  this  is  not  equal  to  the  condi- 
tion in  which  they  were  at  the  time  of  the  lease.^'i^  And  it  is  im- 
material, as  regards  the  lessee's  obligation  under  a  covenant  to 
keep  the  premises  in  repair,  that  the  lessor  himself  never  kept 
them  in  repair.^^i  It  has  been  decided  that  the  fact  that  the 
repairs  are  rendered  necessary  by  faults  in  the  original  construc- 
tion of  the  building  does  not  relieve  the  tenant  from  the  obliga- 
tion to  repair.^*2 

If  the  lessee  agrees  to  make  repairs,  he  is,  it  has  been  held, 
bound  to  make  all  such  repairs  as  the  municipal  building  de- 
partment shall  require  to  be  made  for  the  safety  of  the  build- 
JQg943  Whether,  in  case  the  municipal  authorities  require  that 
a  different  and  more  expensive  material  be  used  than  was  orig- 

935  Crawford  v.  Newton,  36  Wkly.  94o  Vincent  v.  Crane,  134  Mich. 
Rep.   54.  700,  97  N.  W.  34. 

936  Proudfoot  V.  Hart,  25  Q.  B.  9*i  Hewitt  v.  Hornbuclde,  97  III. 
Div.  42.  App.  97. 

937  Monk  V.  Noyes,  1  Car.  &  P.  942  Lockrow  v.  Horgan,  58  N.  Y. 
265.  635. 

938  Scales  V.  Lawrence,  2  Fost  &  F.  943  Markham  v.  David  Stevenson 
289;  Moxon  v.  Townshend,  2  Times  Brew.  Co.,  104  App.  Div.  420,  93  N. 
Law  R.  717,  3  Times  Law  R.  392.  Y.    Siipp.    684.      See    post,    at   notes 

9S9  Perry    v.    Chotzner,    9    Times    X016-1020. 
Law  R.  488. 


758  PHYSICAL  CONDITIONS.  §  116 

iually  used,  the  extra  expense  thus  iuvolved  sliall  he  imposed  on 
the  lessee  by  reason  of  his  covenant,  has  been  re','arded  as  ques- 
tional )le.»-«^ 

b.  Particular  causes  of  injury.  In  the  absence  of  an  express 
exception  of  liability  in  tliat  regard,  it  is  entirely  immaterial  that 
the  defects  in  the  pn^mises  callinjr  for  repair  \vere  not  the  result 
of  the  tenant's  own  act  or  neglect.^^^  And  the  fact  that  the 
injury  results  from  defects  existing  in  tlie  thing  demised  at  the 
time  of  the  demise  does  not,  it  seems,  relieve  the  tenant.^"" 
Occasionally  the  lease  exempts  the  lessee  from  the  obligation  to 
repair  defects  arising  from  certain  enumerated  causes.  It  has 
been  decided,  in  this  connection,  that  an  exception  in  favor  of  the 
lessee,  of  damage  "by  the  elements  or  act  of  Providence"  does 
not  cover  damage  to  which  human  agency  in  any  way  contrib- 
utes,^-*^''  while  destruction  by  fire,  not  resulting  from  the  lessee's 
fault,  is  within  an  exception  of  "damage  by  the  elements. "^^'^'^ 

9*4  Keroes  v.  Richards,  28  App.  D.  building,    and   also   for   any   act    or 

C.  310,  ante,  note  313.  thing     done     or    occurring     outside 

945  Cohn  V.  Hill,  9  Misc.  326,  30  N.  thereof  by  the  said    (lessees),  their 

y.  Supp.  209;  Ashby  v.  Ashby,  59  N.  servants,    employes    or    tenants"    It 

J.  Eq.  547,  46  Atl.  522;  Lockrow  v.  was   held    that   the   words   "by   the 

Horgan,  58  N.  Y.  635;  Lovett  v.  U.  said,"   etc.,   applied   to   things   done 

S.,   9   Ct.   CI.   479.     See   cases   cited  within   the  building  as   well   as   to 

post,  §  116  d.  things    done    outside    the    building. 

So    the    tenant    Is,    by   his    agree-  a  construction  in  harmony  with  an 

ment,  bound   to  prevent  the  caving  exception,  in   a  covenant,  occurring 

In  of  the  premises  by  reason  of  ex-  in    the    instrument,    to   yield   up    In 

cavatlons     on     adjoining     premises,  good  condition,  which  exception  was 

Ramsay  v.  Wilkie,  36  N.  Y.  St.  Rep.  broad   enough   to   cover  the  fall   of 

864,  13  N.  Y.  Supp.  554.  the    building    from    pre-existing    de- 

94Ra  See  Manchester  Bonded  Ware-  fects,    and     that    consequently     the 

house  Co.  V.  Carr,  5  C.  P.  Div.  507;  tenant  was  not  bound  to  restore  the 

Sirakins   v.    Cordele    Compress    Co.,  building     in     case     of     such     fall. 

113  Ga.  1050,  39  S.  E.  407;   Lockrow  Machen  v.    Hooper,   73   Md.   342,   21 

V.  Horgan,  58  N.  Y.  635.     The  case  Atl.  67. 

of  a  peculiar  rather  than  a  defective       o*5b  Polack  v.  Pioche.  35  Cal.  416. 

mode  of  construction,  conducing  to  95   Am.   Dec.   115,   where  the  excep- 

the  fall  of  the  building,  is  to  be  dls-  tion  was  held  not  to  cover  injuries 

tlngnishPd.     See  ante,  note  929.  caused  by  a  flood  from  a  reservoir. 

"Where  the  lease  provided  that  the  the     embankment     of     which     was 

]esspes  should  be  liable  for  all  dam-  broken    by    a    stranger.       Compare 

age  which  should  occur  to  the  builrf-  post,  at  notes  1046-1048. 
ing  "by  or  by  reason  of  any  act  or       9trieVan     Wormer    v.     Crane,     51 

thing  done  or  occurring  within  said  Mich.  363,  16  N,  W.  686,  47  Am.  Rep. 
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An  exception  of  injuries  caused  by  "inevitable  casualty"  has  in 
one  case  been  held  to  include  an  injury  caused  by  a  fire  occurring 
without  the  lessee's  fault,^*-'''^  while  elsewhere  such  an  exception 
has  been  decided  not  to  apply  if  in  any  way  the  injuries  could 
have  been  prevented.^-*^''  Where  the  expression  "other  inevitable 
accident"  is  used  in  connection  with  other  named  causes  of 
injury,  as  in  the  case  of  an  exception  of  "fire,  storm  or  tempest, 
or  other  inevitable  accident,"  it  has  been  held  to  refer  to  some 
cause  of  injury  of  the  same  nature  as  those  specified.^^^' 

An  exemption  of  the  tenant  from  liability  for  "wear  and  tear" 
relieves  him,  it  has  been  said,  from  liability  for  any  injuries 
caused  by  the  operation  of  natural  causes,  or  by  friction  incident 
to  the  ordinary  use  of  the  premises ;^i5^  and  it  has  been  held  in 
one  state  to  include  the  fall  of  a  building  through  its  own  de- 
fects,^*^*^  though  in  England  a  different  view  has  been  taken, 
it  being  there  said  not  to  cover  a  "total  destruction  by  a  catas- 
trophe never  contemplated  by  either  party,"  even  though  this 
results  from  ordinary  use.^"^^^  It  does  not  include  destruction, 
total  or  partial,  by  fire.**^^^ 

In  case  there  is  a  covenant  to  deliver  up  in  a  certain  condition, 
an  exception  therein  as  to  injuries  caused  by  particular  agencies 
named  has  occasionally,  on  a  construction  of  the  whole  context, 
been  held  to  apply  likewise  to  the  covenant  to  repair,  found  in 
conjunction  therewith.^^^"^ 

582;    Allen  v.  Culver,   3   Denio    (N.  elude  any  usual  deterioration  from 

Y.)   284.  the  use  of  the  premises  in  the  lapse 

»45d  Hodgson  V.  Dexter,  1  Cranch,  of  time." 

C.  C.  109,  Fed.  Gas.  No.  6,565.  »4Bb  Hess  v.  Newcomer,  7  Md.  325; 

945ePeck  V.   Scoville  Mfg.   Co.,  43  Machen  v.   Hooper,   73   Md.   342,   21 

111.  App.  360,  where  it  was  held  that  Atl.    67. 

the  breaking  of  a  window  by  a  stone  9451  Manchester  Bonded  Ware- 
accidentally  kicked  up  by  a  passing  house  Co.  v.  Carr,  5  C.  P.  Div.  507 
team  was  not  an  "inevitable  acci-  (breaking  down  of  warehouse  from 
dent."  ordinary  and  proper  use). 

945f  Manchester      Bonded       Ware-  s^sj  Armstrong      v.      Maybee,      17 

house  Co.  V.  Carr,  5  C.  P.  Div.  507.  Wash.   24,   48   Pac.   737,   61   Am.  St. 

See  Saner  v.  Bilton,  7  Ch.  Div.  815.  Rep.    898;     Mcintosh    v.    Lown,    49 

945g  Manchester      Bonded       Ware-  Barb.    (N.   Y.)    550.     Compare  post, 

house  Co.  V.  Carr,  5  C.  P.  Div.  507.  at  notes  1044,  1045. 

See  Waddell  v.  De  Jet,  76  Miss.  104  945k  Ball    v.    Wyeth.    90    Mass.    (8 

23    So.    437,   where    it   is    said    that  Allen)    275;    Allen   v.   Fisher,   66  N. 

"ordinary  wear  and  tear  would  in-  J.   Law,   261,   49    Atl.   477.     Contra, 
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A  covenant  to  repair  is,  it  has  hovn  held,  hrohon  by  misfeasance 
on  the  part  of  the  tenant  as  well  as  by  nonfeasance.  That  is, 
there  is  a  breach  of  the  covenant  if  he  makes  unauthorized  alter- 
ations in  the  premises."""^' 

The  tenant  is  not,  by  his  ai,'reeraent  to  repair,  bound  to  remove 
the  elVeets  of  ordinary  wear  and  tear  on  tbe  l)uiblinir,  caused  by  the 
elements  during  his  tenancy,  that  is,  he  is  not  bound  to  return,  at 
the  end  of  his  tenancy,  premises  in  cllect  no  older  than  they 
were  at  the  beginning  of  the  tenancy ."^^"^  But  under  a  cove- 
nant to  "preserve  the  property  from  deterioration"  he  must,  it 
has  been  said,  do  something  to  offset  the  natural  wear  and  dam- 
age done  by  the  elements.^*°° 

In  New  York  it  has  been  held  that  a  covenant  by  the  lessee 
to  make  all  inside  and  outside  repairs  imposes  on  him  an  obliga- 
tion to  make  "ordinary"  repairs  only,  and  not  to  reconstruct  a 
part  of  a  building  destroyed  by  accidentj'^^'^P  or  which  is  in  such 
condition  as  to  be  condemned  by  the  municipal  authorities.'-"^'' 

c.  Parts  of  premises  to  be  repaired.  An  agreement  by  the 
tenant  to  repair  or  keep  in  repair  the  premises  extends  prima 
facie  to  everything  included  in  the  demise,  though  not  specifically 
named  therein.''^^  Such  an  agreement  has  been  construed  as 
applying  to  buildings  erected  on  the  premises  during  the  term, 

Kling  V.  Dress,  28  N.  Y.  Super.  Ct.  o^sn  Scott   v.    Haverstraw   Clay    & 

(5  Rob.)   521.  Brick  Co.,   135   N.  Y.  141,  31  N.  E. 

04!ii  Doe   d.  Vickery   v.   Jackson,   2  1102;    Bamhart    v.    Boyce,    102    III. 

Starkie,  293;   Gange  v.  Lorkwood,  2  App.  172. 

Fost.  &  F.  115.     So  the  taking  down  »^sp  May  v.   Gillis,  169  N.   Y.   330, 

of  a  wall  was  regarded  as  a  breach  62  N.  E.  385.     See  post,  §  116  d. 

of  a   covenant  to   uphold  the   wall.  s^^q  Street    v.    Central    Brew.    Co., 

Doe  d.  Wetherell  v.   Bird,  6  Car.  &  101  App.  Div.  3,  91  N.  Y.  Supp.  547. 

P.  195,  and,  apparently,  the  removal  946  pyot  v.  St.  John,  Cro.  Jac.  329; 

of  parts  of  a  fence  was  regarded  as  Openshaw  v.  Evans,  50  Law  T.    (N. 

a  breach  of  a  covenant  to  keep  the  S.)    156. 

fences      in      repair.     Prettyman      v.  A  covenant  to  repair  the  premises 

Hartly,  77  111-  265.  applies   to    an    elevator   included    In 

fi4Bra  Gutteridge     v.     Munyard.      1  the  demise   (J.  Gray  Estey  &  Co.  v. 

Moody    &    R.    334;    Lister    v.    Lane  Corn,   46  Misc.   270,  91  N.  Y.  Supp. 

[1893]  2  Q.  B.  212;  Roberts  v.  Free-  745),  but  not  to  an  elevator  which, 

born,  14   Dnly    (N.  Y.)    529;    Harris  as   remaining  In  the  landlord's  con- 

V.    Goslln,   3   Har.    (Del.)    338.     But  trol.  cannot  be  regarded   as  a  part 

see    Davies   v.    Davies,   38    Ch.    Div.  of  the  premises  leased.     Wagner  v. 

499.  Welling,  84  N.  Y.  Supp.  979. 
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even  without  any  specific  reference  thereto .^'*s='  A  covenant  to 
repair  "the  demised  buildings,"  however,  has  been  held  not  to 
include  buildings  subsequently  erected,^'*'  unless,  it  seems,  they 
are  attached  to  and  made  part  of  the  old  buildings.^^^  A  covenant 
to  repair  may  of  course  be  so  phrased  as  to  apply  only  to  build- 
ings thereafter  to  be  erected.^^^  The  whole  question  of  what  is 
within  the  operation  of  the  covenant  is  obviously  a  matter  of 
the  construction  of  the  particular  language  used.^^'' 

d.  Obligation  to  rebuild  on  destruction.  An  express  con- 
tract by  the  tenant  to  repair  or  keep  in  repair  binds  him  to  re- 
pair, although  the  injuries  were  accidental,  and  in  no  way  caused 
by  his  negligence.^^^  "The  express  covenant  to  repair  binds  the 
covenantor  to  make  good  any  injury  which  human  power  can 
remedy,  even  if  caused  by  storm,  flood,  fire,  inevitable  accident 
or  the  act  of  a  stranger,  "''^i^  This  principle  finds  a  frequent 
application  in  case  of  the  destruction  by  fire  of  buildings  or 
other  structures  on  the  premises,  in  which  case  the  tenant  is 
regarded  as  bound,  by  his  contract  to  repair  or  to  keep  in  repair, 
to  rebuild  the  structure  destroyed.^^^  ^j^j  go  the  tenant  must, 
under  such  an  agreement,  rebuild  in  case  of  destruction  by  other 

946a  Douse  V.   Earle,  3  Lev.  264,  2  052  Bullock  v.  Dommitt,  6  Term  R. 

Vent.  126;   Brown  v.  Blunden,  Skin.  650;    Nave    v.    Berry,    22    Ala.    382; 

121.     This  is   obviously   the   case   if  Warner  v.  Hitchins,  5  Barb.  (N.  Y.) 

such  new  buildings  are  specifically  gg^.   ^j^  ^   ^^^^  g^  jjj_  533 .  jj^g^^  ^ 

referred  to.     Hudson  v.  Williams,  39  ^endenhall,  58   111.  App.  87;    David 

Law  T.  (N.  S.)   632.  ^  ^_  ^  ^.o     ah  r^  ^ 

'  ,       r„       ^  V.  Ryan,  47  Iowa,  642;  Allen  v.  Cul- 

947  Doe    d.    Worcester   Trustees   v. 

Rowlands,  9  Car.  &  P.  740,  per  Cole-  ^^r,  3  Denio  (N.  Y.)   294;   Fowler  v. 

j..^        J  Paj^ne,  49  Miss.  32,  76;  Mcintosh  v. 

948  Cornish  v.  Cleife,  3  Hurl.  &  C.  Lown,  49  Barb.   (N.  Y.)  550;  Hoy  v. 
446,  per  Bramwell  B.  Plolt,    91   Pa.   88,   36  Am.   Rep.   659; 

949Lant  V.  Norris,  1  Burrow,  287.  Gettysburg  Elec.  R.   Co.  v.   Electric 
950  See  Cornish  v.  Cleife,   3  Hurl.  Light,  Heat  &  Power  Co.,  200  Pa.  372, 
£  C.  446.  49  Atl.   952;   Phillips  v.  Stevens,  16 
961  See  ante,  §  116  b.  Mass.  238;  Cline  v.  Black,  4  McCord 
95ia  Per    Gray,    J.,    in    Leavitt    v.  Law  (S.  C.)  431;  Armstrong  v.  May- 
Fletcher,   92   Mass.    (10    Allen)    119,  bee,    17   Wash.    24,    48    Pac.    737,    61 
quoted  in   David  v.  Ryan,  47   Iowa,  Am.  St.  Rep.  898;   Moses  v.  Old  Do- 
642.     To  the  same  effect  are  Polack  minion  Iron  &  Nail  Works  Co.,  75  Va. 
V.  Pioche,  35  Cal.  416,  95  Am.  Dec.  95;    Dermott  v.  Jones,   62  U.   S.    (2 
115;   Moses  V.  Old  Dominion  Iron  &  Wall.)  1. 
Nail  Works  Co.,  75  Va.  95. 
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causes,  as  by  lii,'htninjx,^-^'^  or  by  a  flood  or  tornado."^'  There  are 
dicla,  and  i)erhaps  oiu-  decision,  to  the  etTect  tliat  tlie  tenant  is 
uot  bound  to  rebuild  in  case  of  such  destruction  by  the  act  of 
God  or  of  destruction  by  the  public  enemy .''^^  Such  a  view  can 
be  supported  only  on  the  theory  tliat  the  covenant  to  repair,  in 
view  of  the  circumstances  under  which  it  was  made,  is  not,  in  ihv. 
particular  case,  to  be  construed  as  extending  to  injuries  so 
caused,"^"  ajul  the    authorities   show    that   such    a    limited   con- 


OBS  Polack  V.  Pioche,  35  Cal.  416, 
95  Am.  Dec.  115;  Bohannons  v.  I^ow- 
Is.  19  Ky.  (3T.  B.  Mon.)  ."^80. 

954  Brecknock  &  Abergavenny  Ca- 
nal Nav.  Co.  V.  Pritchard,  6  Term 
R.  750;  Polack  v.  Pioche.  35  Cal.  41G, 
95  Am.  Dec.  115;  Leavitt  v.  Fletcher, 
92  Mass.  (10  Allen)  119;  Proctor  v. 
Keith,  51  Ky.  (12  B.  Mon.)  254; 
Moses  V.  Old  Dominion  Iron  &  Nail 
Works  Co..  75  Va.  95;  Spafford  v. 
Measley.  1  Ohio  Dec.  364.  In  Waite 
V.  O'Neil,  22  C.  C.  A.  248,  76  Fed. 
408,  34  L.  R.  A.  550,  where  the  owner 
of  land  abutting  on  a  river  had 
"leased"  the  right  to  use  the  river 
front  for  loading  and  unloading 
boats,  with  the  right  to  a  roadway 
for  purposes  of  access,  it  was  held 
that  the  lessee  did  not,  by  covenant- 
ing to  deliver  up  the  premises  in 
good  order  and  condition  and  to  keep 
the  road  in  good  repair,  hind  himself 
to  prevent  the  washing  away  of  the 
land  by  an  extraordinary  change  in 
the  current  owing  to  the  givins? 
away  of  certain  protective  works 
further  up  the  river,  this  conclusion 
being  based  not  only  on  the  intrinsic 
nature  of  the  case,  but  also  on  th^ 
fact  that  the  lease  stipulated  that  the 
lessee  should  not  make  repairs  with- 
out the  written  consent  of  the  lessor, 
and  that  the  lessor  had  expressly  re- 
served the  right  to  make  such  re- 
pairs as  should  be  necessary  "to  the 


security  or  preservation  of  the  prem- 
ises." 

i^'.  See  dicta  in  Hoy  v.  Holt,  81  Pa. 
88.  36  Am.  Rep.  659;  Halbut  v.  For- 
rest City,  34  Ark.  246;  Singleton  v. 
Carroll,  29  Ky.  (G  J.  J.  Marsh.)  528. 
22  Am.  Dec.  95. 

In  Pollard  ▼.  ShaafTer,  1  Dall. 
(Pa.)  210,  where  the  building  on  the 
premises  had  been  destroyed  by 
alien  enemies,  it  was  held  that  the 
covenant  to  repair  was  to  be  con- 
strued as  not  extending  to  an  injury 
so  caused  or  to  one  caused  by  set  of 
God. 

056  "Th«  question  in  all  these  cases 
is  how  far  the  parties  Intended  the 
covenant  to  extend ,  and  where  it 
has  been  incautiously  said  that  the 
law  will  excuse  nonperformance, 
when  by  the  act  of  God  performance 
has  become  impossible,  the  real  de- 
fense has  been  that  the  parties  did 
not  by  their  contract  intend  to  pro- 
vide against  such  losses,  and  henco 
the  agreement  was  not  broken. 
Courts  may  be  less  inclined  to  hold 
that  providential  loses  were  within 
the  intent  of  the  parties  than  those 
arising  from  other  causes;  but,  when 
the  intent  is  ascertained,  the  prin- 
ciple of  law  applicable  in  either  case 
is  the  same."  Sill,  J.,  in  Warner  v. 
Hitchins.  5  Barb.  (N.  Y.)  666.  See, 
al?o,  Pollard  v.Schaaffer,l  Dall.  (Pa.) 
210   (ante,  note  955),  where  the  de- 
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struetion  is  not  ordinarily  placed  upon  the  covenant.^^^  The 
tenant  is  liable,  under  the  covenant  to  repair,  in  case  the  premises 
are  injured  or  destroyed  by  third  persons,^^^  or  even  if  the  prem- 
ises fall  on  account  of  defects  existing  therein  at  the  time  of 
the  lease.^5^ 

In  one  state  the  view  has  been  taken  that  the  word  "repair," 
meaning  not  to  make  a  new  thing,  but  to  refit  or  make  good  an 
existing  thing,  does  not  require  the  tenant  to  rebuild  upon  the 
destruction  of  the  building  on  the  premises.^*^  However  rea- 
sonable this  view  may  be  when  there  is  a  total  destruction  of  a 
building  on  the  premises,  it  does  not  seem  applicable  when  a 
part  only  of  a  building  is  destroyed,  since  the  reconstruction  of 
that  part  involves  the  repair  of  the  building  considered  as  a  whole. 
A  distinction  might  perhaps  be  suggested,  in  this  connection, 
between  a  covenant  to  keep  the  premises  in  repair,  and  one  to 
keep  a  building  thereon  in  repair,  on  the  theory  that  the  repair 
of  the  premises  involves  the  erection  of  a  building  in  place  of 
one  destroyed,  while  the  repair  of  a  building  on  the  premises  at 
the  time  of  the  lease  does  not  involve  the  erection  of  a  new  one 
upon  its  destruction. 

cision  is  based  on  a  construction  of  lie   cannot   avoid   his   obligation   by 

the  covenant.  reason    of    the    destruction    of    the 

957  See  cases  cited  ante,  note  952,  building,  even  without  fault  on  his 

and  also,  to  the  same  effect.   Para-  part.     It    is    the    contract,    and    he 

dine  v.  Jane,  Aleyn,  27;    Walton  v.  must  perform  it."     Per  Scott,  J.,  in 

Waterhouse,   2  Wms.   Saund.  422   a,  Steele  v.  Buck,  61  111.  343,   14  Am. 

note   2;    Superintendent    of   Schools  Rep.  60. 

of  City  of  Trenton  v.  Bennett,  27  N,  ass  Polack  v.  Pioche,   35   Cal.   416, 

J.  Law  (3  Dutch)   513,  72  Am.  Dec.  95  Am.  Dec.  115;  Leavitt  v.  Fletcher, 

373;    Sheppard's  Touchstone,  p.  173.  92   Mass.    (10  Allen)    119;    Beach  v. 

"Where  a  tenant  has   covenanted  Grain,  2  N.  Y.  (2  Comst.)  87,  49  Am. 

to  repair,  and  the  buildings  are  de-  Dec.   369. 

stroyed  by  fire,  or  lightning,  or  the  ass  Manchester  Bonded  Warehouse 

act  of  God,  as  it  is  termed,  the  ten-  Co.  v.  Carr,  5  C.  P.  Div.  507. 

and  must  rebuild  upon  the  demised  sso  Wattles  v.  South  Omaha  Ice  & 

premises.     The    reason    is    obvious.  Coal  Co.,  50  Neb.  251,  69  N.  W.  785, 

He  has  contracted  expressly  to  do  it.  36  L.  R.  A.  424,  61  Am.  St.  Rep.  554. 

and  it  is  possible  for  him  to  restore  There  was  in  this  case  also  a  cov- 

that  which  has  been  destroyed,  and  enant  to  return  in  the  same  condi- 

if  he  does  not  do  it  he  must  respond  tion  of  good  repair  as  when  the  lease 

in  damages.     By  rebuilding,  it  will  was  made,  but  this  is  barely  referred 

answer  the  covenant  to  repair,  and  to. 
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The  covenant  to  repair  or  l<rop  in  repair  is  quite  frequently 
found  in  conjunction  with  another  covenant,  as  to  tlie  condition 
of  the  demised  pieniises  at  the  end  of  the  term,  as  when  the 
lessee  covenants  to  repair  the  premises  and  deliver  them  up  at 
the  end  of  the  term  in  the  same  condition  as  they  are  in  at  the 
time  of  the  demise.  The  presence  of  such  additional  covenant 
does  not,  according  to  the  decisions  generally,  affect  the  obli- 
gation of  the  tenant,  under  the  covenant  to  repair,  to  rebuild  in 
case  of  destruction."^^  But  it  has  been  suggested  that  in  such  a 
case  the  lessee's  covenant  to  repair  requires  him  to  do  so  only  so 
far  as  may  be  necessary  to  comply  with  his  covenant  to  leave  in 
the  condition  named,  and  that  consequently  it  does  not  require 
him  to  rebuild  in  case  of  destruction.^*'^ 

The  tenant's  obligation,  under  his  covenant,  to  rebuild  in  case 
of  fire  is  not  affected  by  the  fact  that  the  lessor  insured  the 

A  like  view  is  indicated  in  May  v.  as  he  found  or  received  them,  or 
Glllis,  1C9  N.  Y.  330,  62  N.  E.  385,  language  to  that  effect,  he  is  merely 
where  it  was  decided  that  a  covenant  required  to  use  his  best  endeavors  to 
by  the  lessee  to  make  all  "outside  keep  them  in  the  same  tenantable 
and  inside  repairs"  required  him  to  repair,  and  is  not  bound  by  such  a 
make  "ordinary  repairs"  only,  and  covenant  to  restore  buildings  de- 
consequently  did  not  deprive  him  stroyed  by  fire  or  otherwise  during 
of  the  right  to  vacate  the  premises  the  term  without  his  fault.  This 
upon  their  becoming  untenantable  is  in  consequence  of  a  construction 
owing  to  the  removal  by  the  munic-  given  to  the  covenant  that  the  lessee 
ipal  authorities  of  a  part  which  had  is  so  to  repair  or  keep  in  repair  the 
become  unsafe.  buildings,   etc.,   as   to  leave  the  de- 

961  See  Nave  v.  Berry,  22  Ala.  382;  mised  premises  in  the  same  state  as 
Ely  V.  Ely,  80  111.  532;  Schmidt  v.  he  received  them;  and  such  I  think 
Pettit,  8  D.  C.  (1  Mac  Arthur)  179;  is  the  settled  law.  But  where  the 
Abby  v.  Billups,  35  Miss.  630,  72  Am.  covenant  is  to  repair  or  keep  In  re- 
Dec.  143;  Phillips  v.  Stevens,  16  pair  generally  the  buildings,  etc., 
Mass.  238;  Myers  v.  Myrrell,  57  Ga.  without  the  qualifying  words  men- 
516*  Gettysburg  Elec.  R.  Co.  v.  Elec-  tioned,  all  the  authorities  hold  that 
trie  Light  Heat  &  Power  Co.,  200  Pa.  It  requires  the  tenant  to  rebuild. 
272  49  Atl.  952;  Armstrong  v.  May-  etc.,  in  case  of  the  accidental  de- 
bee,  17  Wash.  24,  48  Pac.  737,  61  Am.  structlon  of  the  buildings,  etc."  No 
gt    Rep.  898.  authorities   are   referred   to   In   this 

nfi2  See  Mcintosh  v.  Lown,  49  Barb,    case  in  support  of  the  construction 
(N  Y.)  550,  where  it  is  said:     "Some    of  the  covenant,  first  above  referred 
authorities  hold  that  where  the  cov-    to.  and   none  have   corao  under  the 
enant  by  the  lessee  is  to  repair  and    notice  of  the  present  writer, 
leave  the  premises  in  the  same  state 
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property  for  his  own  benefit  and  has  obtained  the  proceeds  of 
such  insuranee.^*'^  But  it  has  been  held  that  the  effect  of  a  stip- 
ulation of  the  lease  that  the  lessee  should  take  out  insurance  to 
a  certain  amount  and  assign  it  to  the  lessor,  for  the  purpose  of 
restoring  the  buildings  in  case  of  fire,  showed  that  the  covenant 
to  repair  was  not  to  be  construed  as  imposing  any  liability  on  the 
lessee  to  rebuild  in  case  of  fire.^^^ 

Where,  after  the  making  of  the  covenant,  an  ordinance  was 
adopted  forbidding  the  erection  of  wooden  buildings,  the  lessee 
was  regarded  as  bound  to  rebuild,  although  to  do  so  involved  a 
much  greater  expenditure  than  if  he  could  have  rebuilt  with 
wood,  out  of  which  material  the  buildings  destroyed  had  been 
constructed.^'^5 

In  view  of  the  liability  to  which  the  tenant  may  be  exposed, 
under  his  covenant  to  repair,  in  case  of  the  destruction  of  the 
premises  by  fire  or  other  accident,  for  which  he  is  in  no  way 
responsible,  an  exception  as  to  injuries  from  such  causes  is  fre- 
quently inserted  in  the  covenant.  And  so  a  covenant  to  repair, 
in  general  terms,  may,  by  the  language  of  the  context,  be  limited 
to  a  particular  class  of  repairs,  so  as  not  to  be  applicable  to  the 
restoration  of  a  building  destroyed  by  fire  or  otherwise.^^^  In 
some  states,  moreover,  statutes  have  been  adopted  with  the  pur- 
pose of  relieving  the  tenant  from  liability  in  such  case  when  his 
covenant  contains  no  express  exception.967  ^  statute  thus  pro- 
viding that  no  agreement  that  he  will  repair  or  leave  in  repair 
shall  bind  the  tenant  to  erect  similar  buildings  in  case  those  on 
the  premises  are  destroyed  by  fire  has  been  held  to  apply  though 

963  Ely  V.  Ely,  80  111.  532;  Leeds  v.  by  a  lessor  to  rebuild,  it  being  con- 

Cheetham,  1  Sim.  146.  strued  as  not  intended  to  bind  him  to 

864  Sun   Ins.    Office  v.  Varble,   103  rebuild    under  such    changed    condi- 

Ky.   758,  46   S.  W.   486,  41  L.  R.   A.  tions. 

792.     The  covenant  was  actually  one  f>c6  Richmond    Ice    Co.    v.    Crystal 

to  deliver  up  the  premises  in  good  Ice   Co.,   99   Va.    239,    37   S.   E.    851; 

repair  at  the  end   of  the  term,  but  Ducker  v.  Del  Genovese,  93  App.  Div. 

the  principle  of  the  decision  would  575,  87  N.  Y.  Supp.  889. 

apply  as  well  to  a  covenant  to  repair.  967  Kentucky     St.     1903,     §     2297; 

96«  David   V.   Ryan,   47   Iowa,    642.  North  Carolina  Revision  1905,  §  1985 

But  a  different  view  was  taken  in  (if  house   destroyed   or  damaged   to 

Cordes   v.   Miller,   S9   Mich.    581,    33  more  than  half  its  value).     See  stat- 

Am.  Rep.  430,  as  to  such  a  covenant  utes  cited  post,  note  1034. 
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there  is  a  mere  partial  destruction  or  mere  injury  to  the  build- 


9C8 


e.     Conditions    precedent.      The    question     sometimes     arises 
whether  a  provision  of  the  lease  as  to  some  thing  to  be  done  by 
the  landlord  makes  a  condition  precedent  to  the  obligation  of 
the  tenant  to  make  the  repairs.     Covenants,  for  instance,  by  the 
tenant,  to  keep  the  premises  in  repair,  "from  and  after"  their  re- 
pair by  the  landlord  9«»  or  "the  same  being  first  put  into  repair 
by"  the  landlord,^'"  have  been  regarded  as  imposing  no  liability 
on  the  tenant  until  the  landlord  has   done   the   things  named. 
Likewise  it  is  held  in  England  that  where  the  tenant  agrees  to 
repair,  the  landlord  "finding  timber  for  the  purpose,"  the  tenant 
is  under  no  obligation  to  repair  until  the  landlord  finds  the  tim- 
ber,»^i  though  it  is  sufficient  that  he  is  ready  and  willing  to  find 
the  timber,  he  not  being  bound  to  cut  it  until  required.^^^     But 
in  one  state  it  has  been  held  that  the  landlord's  failure  to  furnish 
material  under  such  a  covenant  did  not  excuse  the  tenant's  non- 
performance.^'^-^     A  covenant  by  the  tenant  to  make  repairs  and 
one  by  the  landlord  to  find  materials  on  notice  from  the  latter, 
the  two  covenants  being  in  diflerent  parts  of  the  instruinent,  have 
been  regarded  as  independent.974     The  question  is  obviously  one 
of  the  construction  of  the  particular  instrument. 

In  case  the  lessor  covenants  to  repair  the  outside  of  the  build- 
ing and  tbe  lessee  the  inside,  the  latter,  it  has  been  held,  need 
not,  in  ease  the  building  falls,  repair  the  inside,  until  the  lessor 
has  completed  the  rebuilding  of  the  outside.''"' 

It  does  not  seem  that,  ordinarily,  a  notice  by  the  landlord  to 
the  tenant  to  repair  would  be  necessar>^  in  order  to  put  the 
tenant  in  default,     since  the  latter  is  in  possession  and  so  in  a 

96R  Sun    Ins.    Office   v.  Varble,   103  588,  34  Atl.  319,  321.     Here  the  les- 

Ky.  758,  46   S.  W.  486,  41  L.  R.  A.  see's    agreement    was    "to   keep    the 

792.  fences    in    proper    repair,    the    ma- 

»«»  Slater  v.  Stone.  Cro.  Jac.  645.  terial  for  which  to  be  furnished  by 

87oNeale  v.  Ratcliff,  15  Q.  B.  916;  the  lessor." 

Coward   v.    Gregory,   L.   R.   2   C.    P.  074  Turkpr  v.  Linger,   21   Ch.  DIv. 

1530.  18,    per    Kav,    J.;     Mucklestone    v. 

oTi  Thomas  V.  Cadwallader,  Wllles,  Thomas,  Willes,   146 

496  075  Leavitt   v.    Fletcher,    92    Mass. 

972Martyn  v.   Clue.   18   Q.  B.   661.  (10  Allen)    119. 

»73  Wood    V.    Sharpless,    174    Pa. 
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position  to  discover  the  need  of  repairs.  It  has  been  decided 
that  even  when  a  notice  to  repair  is  necessary  in  order  to  enforce 
a  forfeiture  of  the  leasehold  for  nonrepair,  the  notice  need  not 
state  the  particular  repairs  necessary .^^^  Occasionally  a  lease 
contains  both  a  covenant  to  repair  and  also  a  covenant  to  repair 
after  a  notice  from  the  landlord  of  a  specified  length,  and  it  has 
been  held  that  such  covenants  are  independent,  so  that  the  land- 
lord may  enforce  the  tenant 's  liability  under  the  former  although 
no  notice  has  been  given  under  the  latter,  or  the  notice  has  not 
expired,^''"''  and  that  if  notice  is  given  to  repair,  without  reference 
to  the  time  named  in  the  latter  covenant,  it  will  be  referred  to 
the  general  covenant  to  repair,  and  not  to  that  to  repair  on  no- 
tice.^'^^  But  a  covenant  to  repair  at  all  times  when  occasion  may 
require  during  the  term  "and  at  the  furthest  within  three  months 
after  notice"  is  a  single  covenant,  and  the  lessee  is  bound  to  re- 
pair only  after  the  notice  named.^"^ 

f.  Accrual  and  continuance  of  liability.  On  a  covenant  to 
keep  in  repair,  an  action  may  be  brought  as  soon  as  the  premises 
become  out  of  repair,  without  waiting  for  the  end  of  the  term,^^^ 
but  if  the  premises  are  injured  by  some  accidental  cause,  the 
lessee  has  a  reasonable  time  within  which  to  repair.^^^ 

The  covenant  is  continuous  in  its  nature,  and  consequently 
in  case  of  successive  breaches  a  separate  action  may  be  brought 
for  each  breach,982  and  the  fact  that  there  has  been  a  recovery 
for  a  breach  thereof  is  no  bar  to  a  subsequent  action  against  the 
lessee  or  his  assignee,  so  long  as  the  premises  are  out  of  repair, 

9T6FOSS  V.  Stanton,  76  Vt.  365,  57  Payne  v.  James,  42  La.  Ann.  230,  7 

Atl.  942.  So.  457,  contra,  seems  to  be  based  on 

977  Baylis  v.  Le  Gros,  4  C.  B.  (N.  the  construction  of  a  particular 
S.)    537;    Doe  d.  Morecraft  v.  Meux,  lease. 

4  Barn.  &  C.  606.  So,  under  a  covenant  to  "maintain 

978  Few  V.  Perkins,  L.  R.  2  Exch.  the  buildings,"  the  lessee  can  be 
92.  sued  at  any  time  if  he  neglects  to 

979Horsefall    v.    Testar,    7    Taunt,  maintain    them.     Buck    v.    Pike,    27 

385.  Vt.  529. 

980Duxmore  v.  Robson,  1  Barn.  &  «"  Sheppard's     Touchstone,      173; 

Aid.  584;  Schieffelin  v.  Carpenter,  15  Anonymous,  1  Dyer,  33  a. 

Wend.  (N.  Y.)  400;  Perry  v.  Bank  of  9S2  Coffin   v.   Talman,   8   N.   Y,    (4 

Upper  Canada,  16   U.  C.  C.   P.  404.  Seld.)    465. 
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thotis'h  snob  former  roeovory  may  be  asserted  in  mitigation  of 
•  lamatres.*'*^ 

That  a  subsequent  lessee  has  covenanted  to  make  the  repairs 
which  the  first  lessee  should  have  made  under  his  covenant,'**^  and 
even  that  such  saibsequent  lessee  has  aetually  made  them.^s**  does 
not,  it  has  been  held,  affect  the  liability  of  the  first  lessee  for 
breach  of  his  covenant. 

g.  Specific  enforcement  of  contract.  Specific  performance 
of  a  contract  to  repair  will  not  be  granted  by  a  court  of  equity .»*« 
Tn  one  ease,  however,  performance  of  a  contract  to  repair,  not 
occurring  in  conuoetion  wth  a  lease,  was  in  effect  specifically  en- 
forced by  an  injunction  against  the  continuance  of  the  state  of 
disrepair.^s"^  It  has  been  in  one  state  decided  that  a  mandatory 
injunction  would  not  issue  to  compel  the  lessee  to  comply  with 
his  covenant  to  repair,  the  building  not  appearing  to  be  in  dan- 
ger, the  lessee  having  offered  to  permit  the  lessor  to  make  repairs, 
and  the  lessor  having  an  adequate  remedy  at  law.'^^ 

h.  Damages  for  breacli.  Tn  case  there  is  a  breach  of  a  cov- 
enant to  keep  in  repair,  and  an  action  on  account  of  such  breach 
is  brought  during  the  term,  the  measure  of  damages  has,  in 
England,  been  stated  to  be  the  amount  to  whicii  the  salable  value 
of  the  reversion  is  injured  by  the  nonrepair  of  the  premises, 
and  not  the  amount  which  would  be  necessary  to  put  the  premises 
in  repair,  since  the  landlord  is  not  bound  to  expend  the  damages 
awarded  him  in  making  repairs,  nor  has  he  any  right,  without 
permission,  to  enter  on  the  premises  to  make  repairs.'^so  It  has, 
however,  been  said  by  the  highest  English  court  that  no  "hard 
and  fast  rule"  can  be  laid  down  as  to  the  damages  in  such  case, 

9R3  Coward  v.  Gregory,  L/.  R.  2  C.  Westminster  Chambers  Ass'n  [1893] 
P.  153.  '  1  Ch-  "^24. 

084  joyner  v.  Weeks  [1891]  2  Q.  B.        ««'' Jarvis   v.    Hernwood.    2.'5   N.   J. 

Eq.   (10  C.  E.  Greene)   460. 
,,„  .        -^.  08!)  Smith    V.    Peat,    9    Exch.    161; 

0S5  Appleton  v.  Marx,  117  App.  Div.  ^^^  ,  ^^^^^^^  ^  Almshouses  v.  Row- 
206,  102  N.  Y.  Supp.  2.  ,^^^^_    9    ^^^     ^    p     ^3^.     ^j,,^    ^ 

086  See  Fry.  Spec.  Perf.  (4th  Ed.)  Guardians  of  Poor  of  Sa^A  T>ondon 
41;  Hill  V.  Barclay.  16  Ves.  .Jr.  402.    union,  L.  R.  8  C.  P.  79.     Sn  V/atrlss 

087  Lane  v.  Newdipate,  10  Ves.  Jr.  y.  Cambridge  Nat.  Bank,  I'.O  Mass. 
192.  But  see  comrapnt  on  this  de-  34;^:  Henderson  v.  Thorn  [1893]  2 
cision   in   Ryan   v.    Mutual   Tontine   Q.  B.  164. 
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but  that  "all  the  circumstances  of  the  case  must  be  taken  into 
consideration,  and  the  damages  must  be  assessed  at  such  a  sum 
as  reasonably  represents  the  damage  which  the  covenantee  has 
sustained  by  breach  of  covenant.  "^^'^  Regarding  the  injury  to 
the  value  of  the  reversion  as  the  proper  measure  of  damages, 
the  fact  that  the  term  has  a  greater  or  less  time  still  to  run  may 
have  an  important  bearing  on  the  question  of  damages,  since,  if 
the  expiration  of  the  term  is  remote,  the  present  state  of  disre- 
pair may  not  affect,  to  any  considerable  extent,  the  value  of  the 
reversion.^9^  In  that  jurisdiction,  moreover,  if  the  action  is 
brought  after  the  end  of  the  term,  it  is  regarded  as  equivalent 
to  an  action  on  an  agreement  to  leave  in  repair,  and  the  measure 
of  damages  has  been  asserted  to  be  the  reasonable  cost  of  making 
the  repairs,^^^  without  reference  to  whether  the  landlord  has 
made  them  or  intends  to  make  them,^^^  or  to  whether  the  fail- 
ure to  make  them  has  diminished  the  value  of  the  reversion.^^"* 
It  has  been  said  that  the  landlord  is  in  such  case  entitled  also 
to  recover  compensation  for  any  loss  of  the  use  of  the  premises 
as  a  result  of  the  making  by  him  of  the  repairs.^^^ 

In  this  country,  the  cost  of  making  the  repairs  has  ordinarily 
been  regarded  as  the  proper  measure  of  damages,  without  ref- 
erence to  whether  the  action  is  brought  before  or  after  the  ex- 
piration of  the  term.9^^     ^  recent  case  in  the  highest  court  of 

9no  Conquest  V.  Ebbetts  [1896]  App.  770;  Joyner  v.  Weeks  [1891]  2  Q.  B. 

Cas.  490.  31. 

391  Doe  d.  Schools  &  Almhouses  v.  sss  See  Woods  v.  Pope,  6  Car.  &  P. 

Rowlands,  9  Car.  &  P.  734,  per  Cole-  782;  Birch  v.  Clifford,  8  Times  Law 

ridge,  J.;  Turner  v.  Lamb,  14  Mees.  R.  103. 

&  W.  412;  Ebbetts  V.  Conquest  [1895]  996  Lehmaier  v.  Jones,  100  App. 
2  Ch.  377.  Compare  Atkinson  v.  Div.  495,  91  N.  Y.  Supp.  687;  Mark- 
Beard,  11  U.  C.  C.  P.  245,  to  the  ham  v.  David  Stevenson  Brew.  Co., 
effect  that  the  fact  that  the  lease  104  App.  Div.  420,  93  N.  Y.  Supp. 
has  many  years  to  run  does  not  re-  684;  Webster  v.  Nosser,  2  Daly  (N. 
strict  the  recovery  to  nominal  dam-  Y.)  186,  3  Abb.  Pr.  (N.  S.)  39,  33 
ages.  How.  Pr.  136,  in  which  latter  case 

992  Joyner  v.  "Weeks  [1891]  2  Q.  B.  the  court  says  that  the  lessee  could, 
31;  Morgan  v.  Hardy,  17  Q.  B.  Div.  in  equity,  apparently,  compel  the 
770.  lessor  to  apply  the  money  to  repairs. 

993  Rawlings  v.  Morgan,  18  C.  B.  The  decision  is  based  on  Vivian  v. 
(N.  S.)  776;  Inderwick  v.  Leech,  1  Campion,  1  Salk.  140,  2  Ld.  Raym.  1, 
Times  Law  R.  95,  484.  125,  which  is  not  approved  by  some 

994  Morgan  v.  Hardy,  17  Q.  B.  Div.  of   the    later    English    cases.       See, 

L.  and  Ten  49. 
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New  York  explicitly  adopts  the  English  rule  that  such  is  the 
case  if  the  action  is  brought  after  the  term,  rc,irardlcss  of  whether 
the  value  of  tlie  reversion  has  been  impaired  thereby."^*'" 

It  appears  to  have  been  decided  in  England  that,  in  the  case 
of  a  covenant  to  repair  after  notice  of  a  speciHcd  period,  if  after 
notice  and  the  expiration  of  such  period,  and  the  tenant's  failure 
to  make  repairs,  the  landlord  himself  makes  the  repairs,  he  can 
recover  the  reasonable  cost  thereofj^^*^  while  he  can  recover  only 
nominal  damages  m  case  he  himself  makes  repairs  upon  the  ten- 
ant's noncompliance  with  a  general  covenant  to  repair,  for  the 
reason,  it  is  said,  that  the  premises  are  not  in  that  case  out  of 
repair  at  the  time  of  bringing  the  action.^^^ 

In  case  of  a  covenant  by  a  subtenant  to  keep  in  repair,  in 
determining  the  measure  of  damages  for  breach,  considerations 
may  enter  other  than  those  applicaljle  when  the  covenant  is  in  a 
head  lease.  If  there  is  such  a  covenant  both  in  the  head  lease 
and  in  the  sublease,  the  fact  that  the  intermediate  lessee  is  liable 
on  his  covenant  is  to  be  considered  in  determining  the  subtenant's 
lia')ility  on  Jiis  covenant,  provided  the  sublease  was  talccn  with 
notice  that  the  person  making  it  Avas  himself  a  lessee.»»8»  The 
covenant  by  the  subtenant  to  repair,  though  expressed  in  the 
same  terms  as  that  of  the  sublessor,  does  not,  however,  neces- 
sarily entitle  the  latter  to  recover,  on  its  breach,  the  full  amount 
for  which  he,  the  sublessor,  may  be  liable  to  the  original  lessor 
on  the  covenant  of  the  head  lease,  since  the  two  covenants  are 
entered  into  at  diflferent  times  and  for  different  periods.^'^s^  Nor 
can  the  intermediate  lessee  recover,  under  the  subtenant's  cov- 

also,  apparently  to  the  effect  that  the  for  the  damase  and   loss   sustained 

cost   of    repairs    is    the    measure    of  by  the  injury  to  the  property." 

damages,    Simkins   v.   Cnrdele   Com-  o'^oa  Appltton  v.  Mr-.rx,  191  N.  Y.  81, 

pre^s  Co.,  113  Ga.  1050.  39  S.  E.  407;  83  N.  E.  503,  16  L.  R.  A.  (N.  S.)  210. 

Martinez  v.  Thompson,  80  Tex.  5G8,  sot  Colley   v.   Streeton,   2   Barn.   & 

16  S.  W.  334;  Lockrow  v.  Horg-in.  58  C.  273. 

N.  Y.  635.     In  Moses  v.  Old  Domin-  so^  Doe  d.  Rutzen  v.  Lewis,  5  Adol. 

ion  Iron  &  Nail  Works,  75  Va.  95,  it  &  E.  277;   Williams  v.  Williams,  L. 

is  said  that  the  measure  of  daraages  R.  9  C.  P.  659. 

for  breach  of  such  a  covenant  is  the  9n«n  Conquest     v.     Ebbetts     [189G] 
sum  "necessarily  expended  in  restor-  App.  Cas.  490.  aff.g.  Ebbetts  t.  Con- 
ing the  property  to  its  former  cnndl-  quest  [1895]  2  Ch.  377. 
tion,  or  perhaps  such  sum  as  will  be  oosb  Penley  v.  Watts,  7  Mees.  &  W. 
sufficient   to   compensrite   the   lessor  GOl;  Minshull  v.  Oakes,  2  Hurl.  &  N. 
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enant,  the  costs  incurred  by  him  in  an  action  brought  by  the 
original  lessor  to  enforce  the  covenant  in  the  head  lease,  as  if 
the  covenant  in  the  sublease  were  one  of  indemnity .^^^"^  But  it 
has  been  decided  that  a  provision  of  the  sublease,  making  it  in 
terms  "subject  in  all  respects  to  the  terms  of  an  existing  lease 
and  the  covenants  and  stipulations  contained  therein,"  is  in 
effect  a  covenant  of  indemnity,  and  entitles  the  lessee  to  recover 
from  the  sublessee  the  costs  of  an  action  which  the  lessee  has 
reasonably  defended.^^^^  It  has  been  decided  in  England  that 
if  the  head  landlord  notifies  his  tenant  to  repair,  in  accordance 
with  the  latter 's  covenant,  and  the  latter  then  notifies  the  sub- 
tenant to  make  the  repairs  and,  upon  the  latter 's  noncompliance, 
does  them  himself  to  avoid  a  forfeiture,  the  tenant,  though  he 
may  be  a  trespasser  in  entering  on  the  subtenant's  premises  to 
make  the  repairs,  may  recover  from  the  subtenant  the  cost  of 
the  repairs  so  made.^^^® 

i.  Rights  and  liabilities  on  assignment.  A  covenant  by  the 
lessee  to  repair  runs  with  the  land  and  consequently  binds  an 
assignee  of  the  leasehold  interest,^^^  and  the  benefit  thereof  passes 
to  a  transferee  of  the  reversion.i^oo  jf  qjjq  -^^ho  has  committed  a 
breach  of  the  covenant  afterwards  assigns  the  leasehold,  and  the 
repairs  are  still  unmade  at  the  time  of  the  assignment,  the  as- 
signee is  bound  to  make  them,  and  is  liable  on  the  covenant  for 
his  failure  so  to  do.!"^*^^     It  has  in  effect  been  decided  that  if  the 

793;    V/alker  v.  Hatton,  10  Mees.  &  Wakefield  v.  Brown,  9  Q.  B.  209;  Wil- 

W.  249.  liams  v.   Earle,   L.  R.   3   Q.  B.   739; 

998C  Per  ley  V.  Watts,  7  Mees.  &  W.  Porry    v.    Bank    of    Upper    Canada, 

601;    Walker  v.  Hatton,  10  Mees.  &  16    U.    C.    C.    P.    404.      It    binds   an 

W.  249.  assignee  of  the  leasehold  in  part  of 

998d  Hornby   v.    Cardv;ell,    8    Q.    B.  the   prem1?es.        Congham    v.    King, 

Div.  329.  Cro.  Car.  221;  Stevenson  v.  Lambard, 

998e  Colley  V.   Streeton,   2  Barn.   &  2  East,  580. 

C.    273.     Compare   Williams  v.    Wil-  ^ooo  Badeley  v.  Vigurs,  4  El.  &  Bl. 

liams,  L.  R.  9  C.  P.  659,  where  the  71;  Sampson  v.  Easterby,  9  Barn.  & 

sublessor  was  not  allov/ed  to  recover  C.  505;  Martyn  v.  Williams,  1  Hurl, 

the  cost  of  repairs  made  by  him  to  &  N.  817. 

avoid  a  forfeiture  for  the  reason  that  looi  Coffin  v.  Talman,  8  N.  Y.    (4 

he  did  not  give  the  sublessee  proper  Seld.)  465;  Coward  v.  Gregory,  L.  R. 

notice  to  make  the  repairs.  2  C,  P.  153;  Plummer  v.  Johnson.  18 

999  Spencer's    Case,    5    Coke,    16;  Times  Lnw  R.  316.     See  post,  §  149, 

Badeley  v.  Vigurs,  4  El.  &  Bl.   71;'  at  notes  190,  191. 
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leasehold  lias  passed  through  several  hands,  and  the  promises 
are  out  of  repair  at  the  time  of  action  brought,  and  are  proven 
to  have  been  so  when  hold  by  the  defendant,  it  is  for  him  to  show 
how  much  of  the  injury  arose  subsequently  to  his  occupation.'^^'^ 
It  has  been  decided  that  a  transferee  of  tlio  reversion  cannot 
recover  on  a  covenant  to  keep  in  repair,  if  the  premises  were  out 
of  repair  at  the  time  of  the  transfer,  and  the  tenant  merely  al- 
lowed them,  after  the  transfer,  to  remain  in  the  same  condition, 
it  being  said  that  the  tenant's  duty  to  such  transferee  "is  to  be 
measured  by  the  condition  of  the  property  at  the  time  of  the 
transfer. "^°^3  Qn  the  other  hand  it  has  been  decided  that  a 
covenant  to  repair  on  notice  could  be  enforced  by  the  transferee 
of  the  reversion,  though  the  lack  of  repair  existed  at  the  time 
of  the  transfer,  notice  not  having  been  then  given.^'*'^^ 

§  117.    Contract  to  make  alterations  or  improvements. 

The  tenant  is  under  no  obligation,  apart  from  express  contract, 
to  make  alterations  or  improvements  on  the  premises,  and  so  he 
is  not  bound  to  pay  the  cost  of  improvements  voluntarily  made 
by  the  lessor,  after  making  the  lease,  in  anticipation  of  the  les- 
see's occupancy.^"^^  Occasionally,  however,  the  tenant  contracts 
to  make  alterations  or  improvements. 

A  covenant  to  rebuild  the  structures  on  the  premises  is  not  sat- 
isfied, it  has  been  held,  by  mere  repairSj^*^"^  but  a  covenant  to  put 
and  keep  in  repair,  and  take  down  as  occasion  may  require,  and 
build  new  houses,  was  hold  to  be  satisfied  by  repairing  the  houses 
so  as  to  make  them  as  good  as  new.^"''^  A  covenant  to  rebuild 
does  not  necessitate  an  erection  precisely  similar  in  form,  style 
and  elevation  to  that  previously  existing. ^^'^s 

It  has  been  decided  that  a  covenant  to  "keep  up"  the  side- 
walks "in  front  of"  a  corner  lot  leased  obliged  the  tenant  to  pay 

As  to  the  liability  of  an  executor  loos  First  Nat.   Bank  v.  Lucas.  21 

on  his  testator's  covenant,  see  ante,  Neb.  280,  31  N.  W.  805. 

§§  55  a,  ir.8  a  2  (h),  notps  373.  374.  loon  City  of  London  v.  Nash,  3  Atk. 

1002  Smith  V.  Peat,  9  Exch.  161.  512. 

1003  Foss  V.  Stanton,  76  Vt.  365,  57  1007  Evelyn  v.  Raddish,  7  Taunt. 
Atl.    942.      Johnson    v.    St.    Peter's,  411. 

Hereford,  4  Add.  &  E.  520,  Is  to  the        loos  Low  v.   Innes,  4  De  Gex,  J.  & 
same  effect.  S.  286. 

1004  Mascal's  Case,  1  Leon.  62. 
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for  the  construction,  under  a  municipal  ordinance,  of  a  sidewalk 
"along  the  side  of"  the  lot.i'^''^  A  covenant  to  keep  in  repair  the 
buildings  which  the  lessee  had  agreed  to  erect  was  held  to  in- 
volve a  continuing  obligation  to  erect  such  buildings,  since 
this  was  necessary  to  enable  him  to  keep  them  in  repair.if'i"  A 
contract  to  deliver,  as  part  of  the  rent,  refuse  from  the  stave  mill 
to  be  erected  by  the  lessee  has  been  regarded  as  imposing  on  him 
an  obligation  to  erect  the  milL^^^''*  A  covenant  to  make  "im- 
provements" to  a  specified  amount  is  satisfied  by  the  erection  of 
new  buildings  to  that  amount  as  well  as  by  the  making  of  repairs 
and  additions  to  old  ones-^*^^^ 

A  provision  that  certain  specified  work  and  such  other  work  as 
"may  be  needed  or  desired  in  and  about"  said  premises  shall  be 
done  by  the  lessees  "at  their  expense"  was  held  merely  to  relieve 
the  lessor  from  the  expense  of  work  done  at  the  desire  of  the 
lessees,  and  not  to  impose  on  the  lessees  the  expense  of  work  de- 
sired by  the  lessor. ^'^^^ 

If  the  lessee  agrees  to  make  improvements  to  the  approbation 
of  a  person  to  be  named  by  the  landlord,  the  naming  of  such  per- 
son is,  it  has  been  held,  a  condition  precedent  to  the  tenant's  ob- 
ligation to  perform.1^12  And  even  though  the  person  so  named 
is  not  satisfied,  a  forfeiture  will  not  be  declared  if  he  should  have 
been  satisfied. i°^'*  Where  the  tenant  was  to  retain  out  of  the 
rent  the  cost  of  improvements  to  be  made  by  him  to  the  satis- 
faction of  the  landlord,  he  was  regarded  as  entitled  to  exercise 
the  right  of  retention  even  though  the  landlord's  approval  had 
not  been  expressed.^^^^ 

A  covenant  by  the  lessee  to  comply  with  all  the  rules,  regula- 
tions, and  ordinances  of  the  various  city  departments  has  been 
held  not  to  impose  upon  him  the  obligation  of  removing,  upon 
the  demand  of  the  city  authorities,  a  stone  stoop  and  steps  ex- 

1009  City  of  Des  Moines  v.  Dorr,  31        1012  Wicker  v.  Lewis,  40  111.  251. 
Iowa,  89.  1013  Coombe  v.  Green,  11  Mees.   & 

ioioBennettv.  Herring,  3  C.B.  (N.  w.    480;    Hunt    v.    Bishop,    8    Exch. 

S.)    370;    Jacob    v.    Down    [1900]    2  g^g 

^^'  ^^^-  „.     .       ^.    „  101*  Doe  d.  Baker  v.  Jones,  2  Car. 

loioa  Noland    v.    Cincinnati    Coop- 

erage  Co.,  26  Ky.  Law  Rep.  837,  82  '  ^  ^' 

S    W    627  '  ^"^^  Dallman  v.   King,   4   Blng.   N. 

1011  Peters  v.  Stone,  193  Mass.  179,  C.  105. 
79  N.  E.  336. 
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temliug  beyond  the  buildiu-;  line.i^'^'  And  a  (-ovcnant  by  biiu 
to  surrender  the  premises  in  as  good  condition  as  when  received, 
subject  to  certain  specified  alterations  to  be  made  by  the  lessee, 
imposes  on  him  no  obligation  to  pay  the  cost  of  rebuilding  a  wall 
condemned  by  the  city  authorities  as  unsafe.^oi'  A  covenant  to 
bear  all  the  expenses  of  repairing  during  the  tenancy  has  been 
held  to  require  the  lessee  to  bear  the  expense  of  repairs  required 
by  the  city  authorities  in  order  to  render  the  structure  safe,  the 
lessor  having  made  the  repairs  after  requesting  the  lessee  either 
to  make  them  or  to  vacate  the  premises,  and  the  latter  having 
refused  to  do  either-^'^i^  And  such  a  covenant  has  been  re- 
garded as  entitling  the  lessor  to  reimbursement  for  the  cost  of 
constructing  a  new  drain  in  accordance  with  the  demand  of  the 
city  authorities.^*'^" 

In  England  there  has  been  considerable  litigation  upon  the 
question  whether  a  covenant  by  the  lessee  of  a  particular  char- 
acter, such  as  one  to  pay  "rates,"  or  one  to  pay  "assessments," 
"impositions,"  "duties,"  "charges"  or  "outgoings,"  involved 
an  obligation  to  pay  for  alterations  or  improvements  required  by 

law.i^^o 

For  the  performance  of  a  covenant  to  make  improvements,  as 
for  the  performance  of  one  for  specific  repairs,  the  lessee  has,  it 
would  soem,  the  full  time  of  the  lease,  since  during  the  lease  he, 
and  not  the  landlord,  is  the  one  injured  by  the  want  of  the  im- 
provements.1*^21     A  provision,   however,  that  the   improvements 

1016  City  of  New  York  v.  U.  S.  loin  Keroes  v.  Richards,  28  App.  D. 
Trust  Co.,  116  App.  Div.  349,  101  N.    C.  310.  ante,  note  313. 

Y   Supp.  574.  ^''-°  See  Fa-wcett,  Landl.  &  Ten.  (3d 

A  covenant  by  the  lessee  to  comply  Ed.)   at  p.  389.     That  a  covenant  to 

with    the    orders    of   the    municipal  pay    all    "outgoings"    includes    such 

building  department  for  the  correc-  expenses,  see  Goldstein  v.  HoUings- 

tion,    prevention    and    abatement   of  worth  [1904]  2  K.  B.  578;  Morris  v. 

nuisances   or   other    grievances   has  Beal   [1904]   2  K.  B.   5a5;    Stockdale 

been  held   not  to  impo.=e  upon  him  v.   Ascherberg   [1904]    1  K.   B.   447; 

the    obligation    to    coni^truct   a    fire  Harris  v.  Hickman  [1904]  1  K.  B.  13. 

escape  required  by  that  department.  1021  Chipman  v.  Emeric,  5  Cal.  49, 

Kalman  v.  Cox,  46  Misc.  589,  92  N.  63  Am.  Den.  SO;   Palethorp  v.  Berg- 

Y.  Supp.  816.  ner,  52  Pa.  149;  Glvens  v.  Caudle,  34 

1017  Clark  v.  Gerke,  104  Md.  .504,  La.  Ann.  1025;  Mortimer  v.  Hanna. 
(;5  Atl.  32C.  82  Miss.  C-jr.,  35  So.  159. 

1018-Mariiuez  v.  Thompson,  SO  Tex.  The  fact  that  the  tenant  is  allowed 
568,  16  S.  W.  334.  to   hold    over   does   not   extend   the 
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shall  be  made  immediately,^ 022  qj.  within  a  certain  tirae,^''23  j^ 
binding,  and  an  action  may  be  brought  on  the  lessee's  failure  so 
to  make  them,  without  awaiting  the  expiration  of  the  term.'"'24 

In  case  of  the  lessee's  noncompliance  v/ith  a  covenant  to  make 
certain  improvements,  or  to  leave  such  improvements  on  the 
premises,  the  landlord  can  recover  the  cost  or  value  of  such 
improvements.^"^^  The  failure  to  make  improvements  as  agreed 
is  not  ground  for  rescission  of  the  lease.^'^^^ 

It  is  no  defense  to  an  action  on  such  a  covenant  that  the  ten- 
ant refrained  from  making  the  improvements  because  he  was 
told  by  a  third  person  that  the  premises  belonged  to  such  person 
and  not  to  the  lessor.^^^r 

A  covenant  to  erect  buildings  within  a  certain  period  named 
has  been  regarded  as  broken  once  for  all,  if  the  buildings  are  not 
erected  within  such  period,  and  as  consequently  not  a  continuing 
covenant.^ '^  2^ 

The  rule  that  a  covenant  as  to  a  thing  not  in  esse  runs  with  the 
land  only  when  assigns  are  mentioned,^ "^29  would  seem  to  apply 


time  for  the  making  of  the  improve- 
ment. Pollman  v.  Morgester,  99  Pa. 
611. 

In  Biilmer  v.  Brumwell,  13  Ont. 
App.  411,  it  was  held  that  the  lan- 
guage of  the  lease,  construed  in  con- 
nection with  the  surrounding  cir- 
cumstances, required  the  improve- 
ment to  be  erected  during  the  first 
year  of  the  term,  though  the  cove- 
nant as  expressed  was  to  erect  it 
"during  the  said  term,"  these  words 
being  regarded  as  indicating  that  it 
was  not  to  be  erected  before  the 
term. 

1022  It  was  held  that  a  finding  that 
there  was  no  breach  of  a  covenant  to 
make  improvements  without  delay 
was  justified,  although  two  and  a 
half  months  had  elapsed  without 
making  them,  it  appearing  that  dur- 
ing this  time  the  lessee  was  making 
preparations  and  negotiating  con- 
tracts   for    the    work.        Lundin    v. 


Schoeffel.  167  Mass.  465,  45  N.  E.  933, 
57  Am.  St.  Rep.  472. 

1023  Davi?s  V.  Clark,  10  App.  Div. 
68,  41  N.  Y.  Supp.  825. 

1024  Davies  v.  Clark,  10  App.  Div. 
68,  41  N.  Y.  Supp.  825. 

1025  Barnhart  v.  Boyce,  102  111. 
App.  172;  Scott  v.  Haverstraw  Clay 
&  Brick  Co.,  135  N.  Y.  141,  31  N.  E. 
1102. 

1026  Mortimer  v.  Hannah,  82  Miss. 
645,  35  So.  159.  The  decision  in  this 
case  is  no  doubt  correct,  but  the 
court  fails  to  recognize  that  a  lease 
is  primarily  a  conveyance  rather 
than  a  contract. 

1027  Long  V.  Douglass,  59  Tenn.  (12 
Heisk.)  147. 

102s  Jacob  V.  Down  [1900]  2  Ch. 
156.  So  that  acceptance  of  rent 
thereafter  was  a  waiver  of  a  right  of 
re-entrv  for  the  breach. 

1029  See  post,  §  149  b  (4). 
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in  the  case  of  a  covenant  to  erect  entirely  new  structures  upon 
the  land,  though  perhaps  not  to  a  covenant  to  make  improvements 
on  structures  already  in  existence.  It  has,  lio'.vever,  been  decided 
that  a  covenant  to  pull  down  old  chimneys  and  to  erect  others 
in  their  place  would  bind  assignees,  though  not  named.i"^"  An 
assignee  is  not  liable  for  breach  of  a  covenant  to  make  improve- 
ments within  a  specihed  time,  which  time  has  elapsed  before  the 
assignment,  since  the  breach  is  prior  to  the  assigument,^"^^ 

^  118.     Contract  as  to  condition  at  end  of  term. 

a.  Particular  causss  of  injury.  The  stipulation,  sometimes 
found  in  an  instrument  of  lease,  to  the  effect  that  the  lessee  will 
relinquish  or  deliver  possession  to  the  lessor  at  the  end  of  the 
term,  involves  no  obligation  on  the  part  of  the  tenant  as  to  the 
condition  of  the  premises  at  the  time  of  such  relinquishment.i<>32 
More  generally,  however,  the  lessee  agrees  to  leave  the  premises 
in  a  particular  condition  named,  as  for  instance,  in  "as  good  re- 
pair and  condition  as  when  demised,"  or  "in  good  repair,"  or 
some  equivalent  expression  is  used. 

It  has  been  decided  in  several  cases  that  the  covenant  to  leave 
in  the  same  condition  as  at  the  time  of  the  demise  does  not  re- 
quire the  tenant  to  repair,  or  to  rebuild,  in  case  of  injury  by  fire, 
not  resultini:;  from  his  fault,  or  by  other  accidental  cau?e,  the  cove- 
nant being  thus  given  a  less  extensive  effect  as  against  the  ten- 
ant than  the  covenant  to  repair  or  keep  in  repair.i'^^s     a  different 

1030  Harris  V.  Goslin,  3  Har.  (Del.)  if.-!,-?  Earner  v.  Hitchins,  5  Barb. 
338.  (N.  Y.)   666;  Warren  v.  Wapner,  75 

1031  Grescot  v.  Green,  1  Salk.  199;  Ala.  188,  51  Am.  Rep.  446:  Junction 
Townsend  v.  Scholey,  42  N.  Y.  18;  St.  Min.  Co.  v.  Springfield  Junction  Coal 
Saviour's  Church  v.  Smith,  3  Bur-  Co.,  222  111.  600,  78  N.  E.  902;  Wains- 
row,  1271.  See  Gerzebek  v.  Lord,  33  cott  v.  Silvers,  13  Ind.  500;  Levey  v. 
N.  J.  Law,  240;   Morris  v.  Kennedy  Dyess,  51  Miss.  501;  Howeth  v.  And- 

[1896]   2  Ir.  247.     See  post,  §  149  b  erson,  25  Tex.  557,  78  Am.  Dec.  538; 

(9),  at  notes  192-194;    §   158  a    (2)  Miller  v.  Morris,  55  Tex.  412,  40  Am. 

(c)'  Rep.  814.     In  Halbut  v.  Forrest  City. 

1082  Nave  v.  Berry,  22  Ala.  382.     So  34  Ark.  246,  it  is  said,  per  Eakin,  J.. 

in  case  of  a  covenant  to  return  "with  in    speaking  of  a  covenant   of   this 

appurtenances,"  the  latter  phrase  be-  character,   "It  is  a  question  of  the 

ing     regarded     as     merely     form?.!,  real   intention   and   meaning  of  the 

Maggort    V.    Hansbarger,    8    Leigh  parties   whether   or   not   the   tenant 

(Va.)  532.  meant  to  assume  the  position  of  an 
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view  has,  however,  been  asserted/034  ^nd  it  is  perhaps  difficult  to 
see  why  the  covenant  should  be  construed  as  not  applying  to 
accidental  injuries  while  that  for  repairs  is  so  applied.^'^^^a 

Accepting  the  doctrine  of  the  cases  first  above  referred  to,  that 
such  a  covenant  does  not  impose  liability  on  the  tenant  when  the 
injuries  are  the  result  of  accident,  it  seems  that  there  is  but  littlp 
room  for  the  application  of  the  covenant ;  and  indeed  it  has  been 
said  to  be  but  the  expression  of  the  "implied  obligation  or  duty 
resting  on  the  tenant. "lo^s  g^^  ^-i^jig  (denying  the  tenant's  lia- 
bility by  reason  of  such  a  covenant,  in  case  of  destruction  of  the 
buildings  by  accident,  it  has  been  stated  that  he  is  liable  there- 
under if  the  fire  is  the  result  of  his  own  negligence.^o^e  j^  g^jj. 
other  case  the  covenant  to  deliver  up  the  premises  in  as  good 
state  and  condition  as  reasonable  use  and  wear  thereof  will  permit 
was  regarded  as  making  the  tenant  liable  for  the  act  of  a  stran- 
ger only  in  so  far  as  allowing  the  stranger  to  commit  such  acts 
could  be  regarded  as  waste.^o^^ 

insurer  against  fire.  In  arriving  at  liability  on  the  lessee  if  trees  are 
this  meaning,  the  circumstances  and  blown  down.  Sheppard's  Touch- 
probable  intention  of  the  parties  will  stone,  173. 

be  considered,  and  the  tendency  of  There  are,   in  some  jurisdictions, 

the  more  recent  decisions  is  averse  to  statutes  in  effect  providing  that  such 

extending   the  responsibility  of   the  a   covenant  to   leave   or   return   the 

tenant    when    the    covenant    is    not  premises   in   good    condition    or   the 

special  and  express  and  so  clear  as  like  shall  not  involve  an  obligation 

to  leave  little  doubt  that  he  really  to  rebuild  structures  destroyed  with- 

meant  to  take  the  risk  of  an  insur-  out    the    tenant's    fault.    Kentucky 

er."  St.  1903,  §  2297;  Maryland  Code  Pub. 

1034  Sheppard's     Touchstone,     173;  Gen.  Laws  1904,  art.  53,  §  28;  Miss- 

Pyra   V.    Blackburn,    3   Ves.    Jr.    34;  issippi   Code   1906,   §   2834;    yirginia 

Armstrong  v.  Maybee,  17  Wash.  24,  Code    1904,    §    2455;    West    Virginia 

48    Pac.    737,   61   Am.    St.   Rep.   898;  Code  1906,  §  3071. 

Priest  V.  Foster,  69  Vt.  417,  38  Atl.  1034a  See  ante,  at  notes  945,  951  a. 

78;  Schmidt  v.  Pettit,  8  D.  C.  (1  Mac  1035  Warren    v.    Wagner,    75    Ala. 

Arthur)   179;  Pasteur  v.  Jones,  1  N.  188,  51  Am.  Rep.  446;   Davenport  v. 

C.    393    (Conf.   R.   194);    Phillips    v.  U.  S.,  26  Ct.  CI.  338;  Junction  Min. 

Stevens,    16    Mass.    238;    Stevens    v.  Co.  v.  Springfield  Junction  Coal  Co., 

Pantlind,  95  Mich.  145,  54  N.  W.  716  222  111.  600,  78  N.  E.  902. 

(semble).     And  see  Jaques  v.  Gould,  i"36  Gibson   v.   Eller,   13   Ind.   124; 

58  Mass.   (4  Cush.)   384.  Miller  v.  Morris,  55  Tex.  412,  40  Am. 

But  a  covenant  to  leave  a  wood  in  Rep.  814. 

the  same  state  as  at  the  time  of  the  1037  Beekman   v.    Van    Dolsen,    63 

demise  is  construed  as  not  imposing  Hun,  487,  18  N.  Y.  Supp.  376.   In  this 
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The  covenant  to  redeliver  the  premises  in  the  same  condition 
as  at  the  time  of  the  demise  does  not  make  the  lessee  liable  for 
the  natural  decay  of  the  premises  arising,'  fr«m  the  f?i'adual  action 
of  the  elements,' "3^  nor,  it  has  been  decided,  for  such  wear  and 
tear  as  is  incident  to  the  use  to  which  the  premises  were  put  by 
the  lessee,  such  use  being  approved  by  the  lessor.' •'^o  a  cov- 
enant to  deliver  in  good  order  and  repair  has  been  regarded  as 
imposing  no  obligation  to  rebuild  a  structure  destroyed  by  a 
hostile  army.i^^® 

It  has  been  held  that  a  covenant  to  return  the  premises  in  as 
good  condition  or  repair  as  they  were  in  at  the  time  of  the  lease 
does  not  require  the  tenant  to  restore  a  building  which  falls  down 
in  consequence  of  defects  in  its  original  construction.iO'*^ 

The  tenant  is  liable,  under  a  covenant  to  yield  up  in  repair,  by 
reason  of  his  failure  to  repair  defects  or  injuries  caused  by  his 
own  voluntary  act,  as  by  removing  parts  of  the  building. i'^*^ 

case  it  was  considered  that  in  case  of  Davenport  v.  U.  S.,  26  Ct.  CI.  338; 
injuries  by  a  stranger  the  tenant  was  Harris  v.  Goslin,  3  Har.  (Del.)  338. 
guilty  of  permissive,  and  not  of  vol-  But  in  Sturges  v.  Knapp,  31  Vt.  1,  a 
untary  or  commissive,  waste  (see  case  of  a  railroad  property,  a  con- 
ante,  §  110)  and  there  was  held  to  be  trary  view  is  asserted. 
no  waste  because  the  tenant  took  all       io;tn  Jennings  v.  Bond.  14  Ind.  App. 

possible  measures  by  legal  proceed-  282,    42   N.    E.    957.     See   Watriss   v. 

ings  to  prevent  the  acts  of  injury  by    Cambridge  Nat.  Bank.  130  Mass.  343; 

the   stranger,  the  city   dock  depart-    Haas  v.  Brown,  20  Misc.  672,  46  N. 

ment.     Compare    Cohn    v.     Hill,     9    Y.  Supp.  540. 

Misc.  32G,  30  N.  Y.  Supp.  209.  io*o  Pollard    v.    Shaaffer,    1    Dall. 

A  covenant  to  return  the  promises    (Pa.)  210,  1  Am.  Dec.  239.     Compare 
in   as    good    condition    as   when    re-    ante,  §  116  d. 

ceived  was  held  to  be  broken,  appar-       io4i  Lister  v.  Lane  [1893]  2  Q.  B. 

ently,    if    the   lessee   left   fire    in    a    212.     So  where  there  was  an  excep- 

dangerous    place    on    the    premises,    tion    of    ordinary    wear    and    tear. 

without  the  lessee's  knowledge,  upon   Hess  v.  Newcomer,  7  Md.  325.     And 

relinquishing  pos-ession  at  the  end    see  Drouin  v.  Wilson,  80  Vt.  335,  67 

of    the    term.     Stevens    v.    Pantlind,    Atl.  825. 

95  Mich.  145,  54  N.  W.  716.  io«  Pj'ot  v.  St.  John,  Cro.  Jac.  329; 

In  Taylor  v.   Campbell,   123   App.   Murray    v.    Moross.    27    Mich.    203; 

Div.  698,  108  N.  Y.  Supp.  309,  it  was    Watriss  v.  First  Nat.  Bank,  121  Mass. 

held  that  the  fall  of  a  picture  Irased    571,  26  Am.  Rep.  694;   Id.,  130  Mass. 

with    the    house   was    the   result    of    343;    McGregor   v.   Board    of  Edura- 

"ordlnary  reasonable  use"  within  an    tion,   1^7   N.   Y.    311,  14   N.    E.  420; 

exception  in  the  covenant  to  return.    Brownm^   v.    Gnrvin,    48    App.    Div. 
10S8  Sheppard'B    Touchstone,    169;    140,  62  N.  Y.  Supp.  564. 
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In  the  case  of  a  covenant  to  deliver  up  tlie  premises  in  as  good 
condition  as  when  received,  an  exception  of  "ordinary  wear  and 
tear"  has  been  held  to  cover  the  fall  of  a  building  owing  to  its 
defective  construction/ ^'^s  a^j2(j  ^^  exception  of  "ordinary  wear" 
has  been  held  to  cover  the  breakage  of  glass  caused  by  defects  in 
construction.^*^^^  But  an  exception  of  "ordinary  wear  and  tear" 
has  been  decided,  most  properly,  it  would  seem,  not  to  cover 
"barking  and  ploughing  up"  young  trees  in  an  orchard  on  the 
farm  leased,  as  a  result  of  cultivating  a  crop  in  the  orchard.^*^*' 

An  exception  in  such  a  covenant  of  injury  by  the  elements  has 
been  regarded  as  including  injury  caused  by  a  flood  of  water 
from  a  reservoir,  though  the  escape  of  the  water  was  owing  to  the 
lessee's  negligence.i*''*'^  But  elsewhere  it  has  been  decided  that 
such  an  exception  does  not  relieve  the  tenant  from  liability  under 
his  covenant  for  fire  caused  by  his  negligence. ^''^'''  It  does,  how- 
ever, it  has  been  decided,  relieve  him  from  liability  for  accidental 
fire.1048 

b.  Character  of  condition  required.  A  covenant  to  yield  up 
in  repair,  or  in  good  or  tenantable  repair,  like  a  covenant  to  re- 
pair,i<'^9  is  to  be  construed  with  reference  to  the  age  of  the  build- 
ings, and  it  involves  no  obligation  to  put  on  old  premises  repairs 
sufficient  to  make  them  equal  to  neAV,i°^<^  and  likewise  the  char- 
But  in  Marks  v.  Chapman,  135  34,  61  N.  W.  823,  30  L.  R.  A.  737,  51 
Iowa,  320,  112  N.  W.  817,  it  is  held  Am.  St.  Rep.  493. 
that  a  covenant  to  surrender  in  as  1047  Porter  v.  Allen,  8  Idaho,  487, 
good    condition    as    reasonable    use    ^9   Pac.    105,   236.     In    the   so-called 

, ,  _..     ,. , .    ^„„„j^„    fva    "Nitro-Glj^cerine  Case,"  82  U.  S.   (15 

would   permit    did    not   require   the  •'  '^ 

,,..       ^       ,^       ^.  J  Wall.)    524,    it    was    apparently    as- 

lessee  to  obliterate  alterations  made  ,   x,    ^         ,  .         ,. , 

.    .,,.         .       ^,  sumed   that  such   an   exception    did 
hy    him    m    the    building    for    the         ,       ,.        ,,      ^         ,  ^         ,.  , .,., 

„    ,     ,      .  .      XI-  iiot  relieve  the  tenant  from  liability 

purposes  of  the  business  for  the  con-  ....  ,  ,  ,     . 

„       ,  .  ,     .,  .  for  injuries  caused  by  an  explosion 

duct    of   which    the    premises    were  „         ,  .  ,    , 

for  which  he  was  not  responsible. 

1  po  c:pn 

104S  Van     Wormer    v.     Crane,     51 

1043  Hess  V.  Newcomer.  7  Md.  325;    ^.^^   3^3^  ^g  ^  ^   g^g    ^^  ^^   ^^^ 

Machen   v.    Hooper,   73   Md.   342,    21    ^^^.    ^^j^^   ^    ^^,^^^.    3    j^^^.^    ^^ 
Atl.  67.     Compare  ante,  at  note  945  i.    y  )  284 

1044  Drouin  v.  Wilson,  80  Vt.   335,        io4o  See  ante,  at  notes  921,  922. 

67  Atl.  825.  lOBo  Payne    v.    Maine,    16    Mees.    & 

1045  Thompson  v.  Cummings,  39  w.  541;  Harris  v.  Jones,  1  Moody  & 
Mo.  App.  537.  See  also,  ante,  at  r.  173;  Stanley  v.  Towsood,  3  Bing. 
notes  94og-945i.  N.  C.  4;  Mantz  v.  Goring,  4  Bing  N. 

1046  Wright  V.    Tileston,   60    Minn.  C.  451. 
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acter  and  location  of  the  premises  are  to  be  considered  in  de- 
termining the  character  and  degree  of  the  repairs  to  be  made.^*'*' 

A  covenant  to  "deliver  the  premises  at  tiie  end  of  the  lease, 
in  good  tenautable  repair  in  every  respect"  has  been  regarded 
as  imposing  an  obligation  to  put  the  premises  in  repair,  whatever 
may  be  their  condition  at  the  time  of  the  lease,^'"*-  while,  in  the 
same  jurisdiction,  the  covenant  to  '"keep  the  premises  in  good 
repair  and  leave  them  in  the  same  good  order  at  the  end  of  the 
term"  was  held  to  impose  no  such  obligation.'"''^  And  elsewhere 
a  covenant  to  deliver  the  premises  in  as  good  condition  as  wlien 
received  has  been  held  to  impose  no  obligation  to  pay  for  the  re- 
construction of  a  part  of  a  building  in  accordance  with  an  order 
of  the  inspector  of  buildings.'' "S'* 

A  covenant  to  leave  the  premises  "sufficiently  repaired"  has 
been  held  to  be  violated  by  leaving  cracked  glass  in  the  win- 
dows,^"^5  and  covenants  to  leave  in  "good  repair"  or  in  "good 
condition"  were  held  to  render  the  tenant  liable  if  he  left  the 
window  glass  broken. ^''^^ 

A  covenant  by  the  lessee  to  leave  the  premises  in  the  same  con- 
dition as  at  the  time  of  the  lease  has  been  held  to  require  the 
tenant  to  clear  away  chattels  belonging  to  him  v:hich  had  been 
rendered  worthless  by  fire.^'^^'^  It  has,  however,  been  decided 
that  a  covenant  to  yield  up  "in  good  tenantable  repair"  did  not 
involve  any  obligation  to  remove  ashes  and  rubbish  on  the  prem- 
ises.i'^'^^  There  is  sometimes  a  specific  provision  requiring  the 
removal  of  a  particular  class  of  articlcs."^^^ 

lOBi  Proudfoot   V.    Hart,    25    Q.    B.  every   crack    in    the   glass   or   every 

Dlv.  42.  scratch  on  the  paint." 

1082  Brashear  v.  Chandler,  22  Ky.  io56  Holbroolc    v.    Chamberlin,    116 

(6  T.  B.  Men.)  150,  17  Am.  Dec.  132.  Mass.  155,  17  Am.  Rep.  146:  Cohn  v. 

1053  West  v.  Hart.  30  Ky.   (7  J.  J.  Hill,  9  Misc.  326,  30  N.  Y.  Supp.  209. 

Marsh.)    258,  23  Am.  Dec.  404.     But  iobt  Boardman      v.      Howard,      90 

see  Grayson  v.  Buie,  26  La.  Ann.  637,  Minn.  273.  96  N.  W.  84,  64  L.  R.  A. 

contra,  as  to  a  covenant  to  restore  648.  101   Am.  St.  Rop.  409. 

"In  good  repair."  ms"  Thorndike     r.     Burrage,     111 

106*  Clark  v.    Gerke,   104   Md.    504,  Mass.  531. 

65  Atl.  326.  "'»  In  Scott  v.  Haverstraw  Clay  & 

1055  pyot  V.  St.  John,  Cro.  .Tac.  329.  Brick  Co..  135  N.  Y.   141.  31   N.   E. 

Bnt  in  Scales  v.  Lawrence,  2  Fost.  &  1102,  effect  was  given  to  a  covenant 

F.  280.  it  i<?  said  by  Willes.  J.,  that  by  the  lessee  o^  a  brick  yard  not  to 

"the    landlord    is   not    to    claim    for  allow    "bats"    to    be   thrown    into   a 
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There  is  in  England  a  decision  to  the  effect  that,  in  view  of 
other  language  in  the  instrument  of  lease,  a  covenant  by  the 
lessee  to  leave  the  premises  in  the  same  condition  in  which  they 
"now"  are,  referred  to  their  condition  at  the  commencement  of 
the  term  and  not  at  the  date  of  the  lease,i^^°  and  the  same  con- 
struction was,  in  a  recent  case  in  this  country,  placed  upon  such 
a  clause,  in  view  of  the  circumstances  surrounding  the  making 
of  the  lease.i'^^i 

e.  Parts  of  premises  within  contract.  A  covenant  to  leave 
in  repair  has  been  held  to  apply  to  buildings  erected  by  the  ten- 
ant during  the  term;^^^^  ^^^i  ^  different  construction  has,  in  this 
country,  been  placed  upon  a  covenant  to  leave  the  premises  in 
as  good  repair  as  when  received,  there  being  no  buildings  upon  the 
premises  at  the  time  of  the  lease. ^^^^ 

d.  Accrual  of  liability.  A  covenant  to  deliver  up  in  repair, 
or  in  a  particular  condition,  at  the  end  of  the  term,  is  ordinarily 
regarded  as  incapable  of  breach  until  the  end  of  the  term.^°** 
By  some  authorities,  however,  a  distinction  is  asserted  accord- 
ingly as  the  action  is  by  reason  of  an  injury  to  the  premises  which 

neighboring   stream,   he   being   held  Wend.  (N.  Y.)  400;  Payne  v.  James, 

bound  to  remove  at  the  end  of  the  42  La.  Ann.  230,  7  So.  457;  Agate  v. 

term  any  bats  so  thrown.     See,  also,  Lowenbein,    4    Daly    (N.    Y.)    262; 

Coppinger  v.  Armstrong,  8  111.  App.  Rosenbloom  v.  Finch,  87  Misc.  818, 

(8   Bradw.)    210.  76  N.  Y.  Supp.  902;  Haas  v.  Brown, 

In  Fleischman  V.  Toplitz,  134  N.  Y.  21    Misc.    434,   47   N.   Y.    Supp.   606; 

349,   31   N.   E.    1089,   it  was   decided  Snowhill  v.  Reed,  49  N.  J.  Law,  292, 

that  the  tenant,  upon  relinquishing  10  Atl.  737,  60  Am.  Rep.  615;    Reed 

possession,   under  the  local   statute,  v.   Snowhill,    51   N.  J.   Law,   162,  16 

on   the   destruction   of  the  building  Atl.  679,  32  L.  R.  A.  625;  Wright  v. 

(post,  §  182  p  [8]    [f]),  was,  apart  Tiieston,    60    Minn.    34,    61    N.    W. 

from  express  stipulation,  not  bound  823,    30    L.    R.    A.    737,    51    Am.    St. 

to    remove    carcasses    of    horses    de-  Rep.  493.     Consequently  there  is  no 

stroyed  with  the  building.  right   of  action    in   the   executor   of 

1060  White  V.  Nicholson,  4  Man.  &  the  lessor  if  the  latter  dies  before  the 
G.   95.  end  of  the  term.     Palmer  v.  Brook- 

1061  Chesapeake  Brew.  Co.  v.  Gold-  lyn,  28  N.  Y.  St.  Rep.  139,  8  N.  Y. 
berg,  107  Md.  485,  69  Atl.  37.  Supp.  6. 

1002  Brown  v.  Blunden,  Skin.  121;  Such  a  covenant  does  not  preclude 

Douse  V.  Earle,  3  Lev.  264.  the    lessee    from    removing    fixtures 

1063  Cosgrave  v.  Hammill,  173  Pa.  provided  he  replaces  them  before  th» 
207,  33  Atl.  1045.  end  of  the  term.     Fox  v.  Lynch,  th 

1064  Schieffelin    v.     Carpenter,    15  N.  J.  Eq.  537,  64  Atl.  439. 
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can  be  repaired  or  of  one  which  cannot  be  repaired,  it  being  con- 
sidered that  an  injury  of  the  latter  class  necessarily  involves  a 
breach  of  the  covenant  and  consequently  gives  an  immediate 
rij^'ht  of  action,  while,  in  the  case  of  an  injury  of  the  former  class, 
the  tenant  mifj:lit  repair  before  the  end  of  the  tcrra.'''^^ 

e.  Extinction  of  liability.  The  right  of  action  for  breach  of 
a  covenant  of  this  character  is  not  extinguished  by  the  lessee's 
dispossession  by  summary  proceedings  after  the  end  of  the 
term,"'^^  nor,  it  seems,  by  the  lessor's  a<3ceptance  of  the  pos- 
session from  him  at  that  time.'^"^'^ 

A  covenant  by  the  lessee,  in  connection  with  an  express  per- 
mission to  him  to  make  alterations  in  the  premises,  to  restore  the 
premises  to  their  former  condition  at  the  expiration  of  the  terra, 
"if  required  by  the  lessor,"  requires  him  so  to  restore  the  prem- 
ises although  he  is  not  notified  by  the  lessor  to  do  so  till  after 
the  expiration  of  the  term,  provided  such  notice  is  given  him 
within  a  reasonable  time.^^^^ 

The  right  of  action  for  breach  of  a  covenant  of  this  character, 
it  has  been  held,  is  not  waived  by  the  making  of  another  lease 
to  the  same  lessee,  at  the  expiration  of  the  original  term,  the  same 
covenant  being  contained  in  both  leases,  and  the  question  of  the 
breach  of  the  covenant  is  to  be  determined  by  the  condition  of 
the  premises  at  the  end  of  the  second  term.'*^^^ 

An  action  on  a  covenant  of  this  character  has  been  recrarded 
as  so  distinct  in  its  nature  from  one  in  tort  for  the  landlord's  neg- 
ligence in  injuring  the  premises  that  it  is  not  barred  by  a  judg- 
ment for  the  defendant  in  the  latter  class  of  action. i"*^<> 

In  one  jurisdiction  it  has  been  decided  that  a  covenant  in  the 
instrument  of  lease  to  return  the  premises  in  good  condition  at 
the  end  of  the  term  has  no  application  in  case  there  was  a  surren- 

108B  Shpnpard's    Tonohstone,     173;  lo""  Reed  v.  Harrison.  196  Pa.  337, 

Fratt  V.  Hunt,  108  Cal.  ?88,  41  Pac.  46  Atl.  415  (notice  three  weeks  after 

12;   Ciiif.  C.  &  S.  F.  R.  Co.  v.  Sette-  end  of  terra  is  in  reasnnqble  time), 

past    70  Tex.  256,  15  S.  W.  228  (?em-  See,  a'so,  T.,a7.arns  v.  Lndwie;,  45  App. 

ble)';    KniitFen    v.    Cinque.   113   App.  Div.  486.  61  N.  Y.  Snnp.  P.r.Z. 

Div.  677.  99  N.  Y.  Supp.  911.  looo  McCrefror  v.  Board   of  Educa- 

io6fl  v-rv|on  V.  Brown.  40  App.  Div.  tion.  107  N.  Y.  51.  14  N.  E    4?0. 

204.  58  ■^'^   Y.  Sr.pp.  11.  ^"'^  Priest  v.  Foster,  69  Vt.  417,  38 

1067  YrrirozoT  v.  Board    of  Ednca-  Atl.  78. 
tion,  107  N.  Y.  511,  14  N.  E.  420. 
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der  before  the  end  of  the  term/o^^  ^lijle  in  another  jurisdiction 
a  different  view  has  been  taken.^^^^ 

f.  Effect  of  assignment.  A  covenant  to  deliver  up  in  repair, 
or  in  a  certain  condition,  like  one  to  keep  in  repair,  runs  with 
the  land,  and  the  benefit  or  obligation  thereof  passes  upon  a 
transfer  of  the  reversion  or  of  the  leasehold.i^'^s 

g.  Measure  of  damages.  The  measure  of  damages  for 
breach  of  a  covenant  by  the  lessee  to  leave  in  repair  or  in  the 
same  condition  as  at  the  time  of  the  demise  is,  at  least  as  a  gen- 
eral rule,  the  reasonable  cost  of  putting  the  premises  in  the  re- 
quired condition.i*''^^  It  is  immaterial  in  this  regard  that,  owing 
to  a  contract  made  with  a  third  person  as  to  the  subsequent  dis- 
position of  the  premises,  or  for  some  other  reason,  the  actual 
value  of  the  property  to  the  landlord  is  not  diminished  by  the 
lack  of  repair.!"^"^  It  has  been  decided  that  the  tenant  is  not, 
in  ascertaining  the  damages,  to  be  allowed  for  the  increased  value 

loii  Reed    V.    Snowhill,    51    N.    J.  term,  the  right  of  action  for  a  breach 

Law,  162,  16  Atl.  679,  rvg.  Snowhill  of  the  covenant  is  not  in  the  execu- 

V.  Reed,  49  N.  J.  Law,  292,  10  Atl.  tor  but  in  the  person  succeeding  to 

737,  60  Am.  Rep.  615.  the  reversion.     Palmer  v.  Brooklyn, 

1072  Marshall  v.  Rugg,  6  Wyo.  270,  28  N.  Y.  St.  Rep.  139,  8  N.  Y.  Supp.  6. 

44  Pac.  700,  45  Pac.  486,  33  L.  R.  A.  A  covenant  to  remove  all  rubbish 

679.  at  the  end  of  the  term  runs  with  the 

A  covenant  to  leave  the  premises  land.     Coppinger    v.    Armstrong,    S 

"fallowed  and  plowed"  was  held  to  111.  App.    (5  Bradw.)   637. 

apply    when    possession    was    relin-  1074  Joyner  v.  Weeks  [1891]  2  Q.  B. 

quished  to  the  lessee  under  a  provi-  31;  Watriss  v.  Cambridge  First  Nat. 

sion   authorizing   a    "surrender"    on  Bank,  130  Mass.  343;   Willoughby  v. 

notice    by    him.     Austin    v.    Moyle,  Atkinson    Furnishing    Co.,    93    Me. 

Noy,  118.  185,  44  Atl.   612;    Darlington  v.  De- 

io73Martyn  v.  Clue,  18  Q.  B.  661;  wald,  194  Pa.  305,  45  Atl.  57;  Burke 

Martyn  v.   Williams,   1   Hurl.   &   N.  v.  Pierce,  27  C.  C.  A.  462,  83  Fed.  95. 

817;     Pollard    v.    Shaaffer,    1    Dall.  iots  Joyner  v.   Weeks    [1891]   2   Q. 

(Pa.)  210,  1  Am.  Dec.  239;  Scheldt  v.  B.  31;  Henderson  v.  Thorn  [1893]  2 

Belz,    4    111.    App.    (4    Bradw.)    431;  Q.  B.   ^o4;    Morgan  v.  Hardy,  17  Q. 

Peck  V.  Christman,  94  111.  App.  435;  B.  Div.  770;  Rawlings  v.  Morgan,  18 

Shelby  V.  Hearne,  14  Tenn.  (6  Yerg.)  C.    B.    (N.    S.)    776.     But    that    the 

512;    Lehmaier    v.    Jones,    100    App.  measure  of  damages  is  the  decrease 

Div.  495,   91  N.  Y.  Supp.   687.     But  in  the  value  of  the  premises  by  reason 

the    covenant    does    not    run    after  of  the  failure  to  comply  with  the  cov- 

breach.     Shelby  v.  Hearne,  14  Tenn.  enant,  see  Daggett  v.  Webb.  30  Tex. 

(6  Yerg.)   512.  Civ.  App.  415,  70  S.  W.  457. 

If  the  covenantee  dies  during  the 
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of  the  premises  by  reason  of  the  substitutiun  of  old  for  new  ma- 
terials.i«^« 

^  119.     Agricultural  land. 

a.  Mode  of  cultivation— (1)  Implied  obligation.  A  tenant 
of  agricultural  land  is  under  an  oblitiatiou  tu  cultivate  it  in  a 
liusbandliko  manner  according  to  "the  custom  of  the  coun- 
try "1077  This  obligation  seems  to  be  in  legal  effect  an  implied 
agreement,  annexed  to  the  lease,i""s  on  which,  under  the  common- 
law  procedure,  assumpsit  will  lie. ' <'''•' 

The  custom  of  the  country  in  this  connection,  like  other  cus- 
toms, must  be  reasonable  in  character.^^^s*^  It  need  not  have  ex- 
isted from  "time  immemorial,"  but  it  is  sufficient  that  it  has 
existed  a  reasonable  time,^"^!  and  that  it  is  generally  applicable 
to  farms  of  a  similar  description.i^s^  The  custom  must  be  cer- 
tain, but  need  not  be  absolutely  uniform,  and  so  it  was  held 
that  there  was  a  breach  of  such  a  custom  when  the  tenant  tilled 

io7«  Burke  v.   Pierce,   27   C.  C.   A.  by  planting  Indian  corn  for  two  or 

462,    83    Fed.    95.     See    Watriss    v.  three  successive  j-ears,  is  not  waste, 

Cambridge    First    Nat.    Bank,    130  and   it  is   implied   that  it  is  not  a 

Mass.  343.  violation   of   any   obligation   on   the 

1077  Powley  V.  Walker,  5  Term  R.  part  of   the  tenant.     In   the  earlier 

373;    Legh   v.   Hewitt,    4    East,   154;  case  of  Wilds  v.  Layton,  1  Del.  Ch. 

Hutton  V.  Warren,  1  Mees.  &  W.  466;  226,   12  Am.   Dec.   91,  it  is   decided 

Clarke  v.  Roystone,  13  Mees.  &  W.  that  such  planting,  contrary  to  the 

752;   Walker  v.  Tucker,  70  111.  527;  established  rotation  of  crops  on  the 

Chapel  V.  Hull,  60  Mich.  167,  26  N.  land  and  to  local  usage,  by  a  tenant 

W.  874;  Lewis  v.  Jones,  17  Pa.  267,  under  a  writ  of  elegit,  was  waste. 

55   Am.    Dec.    550;    Jones   v.   White-  In  Byrkett  v.  Gardner,  35  Wash.  668, 

head,  4  Clark   (Pa.)    330;    Tuttle  v.  77  Pac.  1048,  it  was  held  that  a  fail- 

Langley,  68  N.  H.  464,  39  Atl.  488.  ure  to  farm  the  land  in  a  good  and 

In  Windon  v.  Stewart,  43  W.  Va.  husbandlike  manner  was  not  waste 

711,  28   S.  E.  776,  it  is  said   that  a  within   the   statute  authorizing   for- 

tenant  must  "remove  and  keep  down  feiture  for  waste, 

filth,  such  as  elders,  briers  and  like  1079  See  cases  cited   in   note   1077, 

growths,    growing   on    farming    and  supra, 

grazing  lands."  ^**^°  Tyson  v.  Smith,  9  Adol.  &  E. 

10-sWestropp  V.  Elligott,  L.  R.  9  406,  per  Tindal,  C.  J. 

App.  Cas.  815,  823;   Smith,  Landl.  &  losi  Tucker  v.  Linger,  21  Ch.  Div. 

Ten.  (3d  Ed.)  308.  18,  per  Jessel,  M.  R.,  afd.  8  App.  Cas. 

In  Richards  v.  Torbert.  3  Houst.  508. 

(Del.)    172,    it    Is    decided    that   ill  1082  Dalby  v.   Hirst,  1  Brod.  &  B. 

husbandry  by  a  tenant  in  dower,  as  224. 
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half  of  the  farm,  no  other  farmers  in  this  neighborhood  tilling 
more  than  a  third,  though  some  tilled  less  than  a  third.^o*^^  A 
custom  peculiar  to  the  particular  premises  demised,  or  to  a  par- 
ticular estate  of  which  such  premises  are  a  part,  is  not  a  custom 
of  the  country  within  the  rule.^*^^* 

The  failure  of  a  tenant  to  properly  care  for  an  orchard  con- 
stituting the  premises  leased  has  been  held  to  be  ground  for  can- 
cellation of  the  lease  by  a  court  of  equity,  to  prevent  further 
waste  and  destruction.ioss  Jq  another  case  it  is  asserted  that  for 
bad  husbandry  the  remedy  is  by  suit  and  not  by  confiscation 
of  the  tenant's  rights  under  the  lease,  such  as  that  to  away  go- 
ing crops. I'^s*'  It  is  not  clear  upon  what  principle  the  tenant's 
property  rights  under  the  lease  can  be  divested  for  improper 
cultivation,  unless  it  be  regarded  as  waste  within  a  statute  pro- 
viding for  forfeiture  for  waste.^^^T 

(2)  Express  obligation.  An  express  covenant  by  the  ten- 
ant as  to  the  mode  of  cultivation  overrides  the  implied  covenant, 
if  clearly  inconsistent  thereAvith.^oss  g^gii  express  covenants 
maj'-,  it  is  obvious,  assume  a  variety  of  forms.^^^^  Occasionally 
an  express  covenant  merely  requires  the  tenant  to  do  what  he 
would,  it  seems,  be  bound  to  do  apart  from  such  covenant,  that 

1083  Legh  V.  Hewitt,  4  East,  154.  "to  clover  each  year"  involves  no.ob- 

1084  womersly  v.  Dally,  26  Law  J.  ligation  on  the  tenant  to  insure  a 
Exch.  219.  crop    in    spite    of    adverse    weather. 

1085  Anderson  v.  Hammon,  19  Or.  Walters  v.  Hutchins,  29  Ind.  136.  • 
446,  24  Pac.  228,  20  Am.  St.  Rep.  A  covenant  in  a  lease  of  a  fruit 
832.  orchard  to   keep   the   premises  free 

1086  Clark  v.  Harvey,  54  Pa.  142.        from    undergrowth,     except    squash 
106T  But    see    Byrkett    v.    Gardner,    and   pumpkins,  was  held  not  to  be 

35  Wash.  668,  77  Pac.  1048,  ante,  note  broken  by  the  planting  of  other  veg- 

1078.  etables  on  a  small  part  of  the  land 

10S8  Senior  v.   Armytage,  Holt,   N.  without   objection    from    the    lessor. 

P.  197;  Tucker  v.  Linger,  8  App.  Gas.  Randol  v.  Scott,  110  Gal.  590,  42  Pac. 

508.     See    Auginbaugh    v.     Goppen-  976. 

heffer,  55  Pa.  347.  As  to  the  measurt  of  damages  for 

1089  See  Fleming  v.  Snook,  5  Beav.  breach    of  the   lessee's   covenant   to 

250;  Newson  v.  Smythies,  1  Fost.  &  keep  the  premises  free  from   brush 

F.  477;    Hunter  v.  Miller,  9  Law  T.  and   burrs,   see  Brown   Land  Go.   v. 

(N.  S.)  159;  Manly  v.  Pearson,  1  N.  Lehman,   134   Iowa,   712,    112   N.  W. 

J.  Law  (Goxe)   377.  185. 

A  covenant  to  "seed"  certain  land 
L.  and  Ten.  50. 
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is,  to  cultivate  the  land  in  a  luisbancllike  manner.' "»<>     A  cove- 
nant as  to  the  mode  of  cultivation  runs  with  the  land.'"^' 

b.  Removal  of  hay  and  straw.  Whether,  apart  from  ex- 
press covenant,  the  tenant  has  a  rii,'ht  to  remove  hay  or  straw 
from  the  premises,  involves  merely  the  question  whether,  as  a 
matter  of  fact,  such  removal  is,  by  the  custom  of  the  country,  bad 
husbandry.'''^-  Occasionally  there  is  an  express  stipulation  in 
this  regard.' 0^3  It  has  been  decided  that  the  removal  of  the  hay 
or  straw  under  a  levy  made  by  the  tenant's  creditors,  without 
the  tenant's  consent,  does  not  involve  a  violation  of  such  a  stip- 
ulation.'o^-'-'o^' 

c.  Removal  of  manure.  The  courts  of  this  country  have 
ordinarily  regarded  it  as  a  matter  of  public  policy,  in  order  to 
prevent  the  deterioration  of  land,  that  manure  made  upon  land 

1090  Auglnbaugh  v.  Coppenheffer,  1092  Tuttle  v.  Langley,  68  N.  H.  464, 
55  Pa.  347;  Reynolds  v.  Chynoweth,  39  Atl.  488;  Wing  v.  Gray,  36  Vt.  261. 
68  Vt.  104,  34  Atl.  36;  Buck  v.  Pike",  The  Delaware  statute  (Rev.  Code 
27  Vt.  529;  Hubble  V.  Cole,  85  Va.  87,  1893,  p.  876)  provides  that  if  any 
7  S.  E.  242.  person  shall  carry  from  the  demised 

A  covenant  to  "cultivate  and  man-  premises,  of  the  quantity  of  five 
age  the  farm  leased  in  a  good,  prop-  acres  or  more,  any  hay  (other  than 
er  and  husbandlike  manner,  accord-  salt  hay),  straw,  cornhusks  or  ma- 
Ing  to  the  best  rules  of  husbandry  nure,  without  the  consent  of  the  own- 
firacticed  in  the  neighborhood,"  is  er  of  the  premises,  he  shall  forfeit 
not  broken  by  use  of  the  arable  land  double  the  value  of  such  hay,  etc. 
for  a  market  garden  and  the  erec-  In  Fobes  v.  Shattuck,  22  Barb.  (N. 
tion  of  hothouses,  other  farms  In  Y.)  568,  it  was  said  that  wheat  straw 
the  neighborhood  having  been  con-  belongs  to  those  who  own  the  crop, 
verted  to  such  use.  Meux  v.  Cobley  and  not  to  the  landlord,  in  the  ab- 
[1892]  2  Ch.  253.  sence  of  stipulation  or  custom  to  the 

A  covenant  to  take  such  care  of  contrary, 
the  premises  "as  a  careful  and  pru-  loss  See  Gale  v.  Bates,  3  Hurl.  &  C. 
dent  farmer  should  of  his  own  prop-  84;  Massey  v.  Goodall,  17  Q.  B.  310; 
erty"  is  broken  by  pasturing  meadow  Smith  v.  Chance,  2  Barn.  &  Aid. 
with  sheep  to  such  an  extent  as  to  753;  Richards  v.  Bluck,  6  C.  B.  437; 
injure  it,  and  the  question  whether  Lowndes  v.  Fountain,  11  Exch. 
this  was  done  and  whether  allowing  4S7;  Clarke  v.  Westrope,  18  C.  B. 
Canada  thistles  to  grow  and  go  to  7G.'5;  Fielden  v.  Tattersall,  7  Law  T. 
seed  was  a  breach  of  such  covenant  718;  Legh  v.  Lillie,  6  Hurl.  &  N.  (N. 
was  one  for  the  jury.  McBride  v.  S.)  165. 
DaniPl<5.  92  Pa.  332.  inn^-i-^^B  Smith  v.  Putman.  20  Mass. 

loni  Cockson  V.  Cock.  Cro.  .lac.  125;     (3  Pick.)   221,  4  Am.  Dec.  122. 
Gordon  v.  George,  12  Ind.  408. 
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as  a  result  of  feeding  to  stock  part  of  the  crops  raised  on  the 
land  should  not  be  removed  therefroni,io97  and  it  is  in  accordance 
with  this  view  that  it  has  been  decided  that  a  tenant  holding 
under  a  demise  cannot  remove  manure  so  made,  though  made 
during  his  tenancy  and  from  his  own  crops.^'^^s  In  only  two 
states,  apparently,  has  a  different  view  been  taken.io^^  Some- 
times it  has  been  decided  that  such  a  removal  is  waste  and  reme- 
diable as  such,iioo  while  sometimes  the  removal  of  the  manure 
seems  to  be  regarded  rather  as  a  breach  of  the  tenant's  implied 
contract,  discussed  above,  to  cultivate  the  land  in  a  husbandlike 
manner.iioi  The  question  of  the  tenant's  right  to  remove  the 
manure  is  independent  of  whether  it  has  been  collected  in  heaps 
or  is  scattered  over  the  land.i^^^  it  may,  however,  be  controlled 
by  custom  or  agreement.ii'*^     in  England  it  is,  it  seems,  usually, 

i(>«7  See  1  Tiffany,  Real  Prop.  §  243.  loss  In  North  Carolina  it  has  been 
1098  Middlebrook  v.  Corwin,  15  decided  that  there  is  no  such  obll- 
Wend.  (N.  Y.)  169;  Daniels  v.  Pond,  gation  on  the  tenant  to  leave  manure 
38  Mass.  (21  Pick.)  371,  32  Am.  Dec.  on  the  premises  (Smithwick  v.  Elli- 
269;  Sawyer  v.  Twiss,  25  N.  H.  345;  son,  24  N.  C.  [2  Ired.  Law]  326,  38 
Perry  v.  Carr,  44  N.  H.  118,  82  Am.  Am.  Dec.  697);  and  in  Maine,  that 
Dec.  191;  Gallagher  v.  Shipley,  24  the  tenant  is  bound  to  leave  only 
Md.  418,  87  Am.  Dec.  611;  Lewis  v.  the  manure  made  by  him  the  last 
Jones,  17  Pa.  262,  55  Am.  Dec.  550;  year  of  his  tenancy,  on  the  theory 
Wetherbee  v.  Ellison,  19  Vt.  379;  that  he  himself  is  the  person  who 
Elting  V.  Palen,  60  Hun,  306,  14  N.  Y.  suffers  by  reason  of  the  removal  of 
Supp.  607;  Brigham  v.  Overstreet,  that  previously  made  (Staples  v. 
12*8  Ga.  447,  57  S.  E.  484,  10  L.  R.  A.  Emery,  7  Me.  [7  Greenl.]  201). 
(N.  S.)  452.  1100  Daniels  v.  Pond,  38  Mass.   (21 

Virginia  Code  1904,  §  2779,  pro-  Pick.)  367,  32  Am.  Dec.  269;  Perry 
vides  that  if  tenant  at  will  or  for  v.  Carr,  44  N.  H.  118,  82  Am.  Dec. 
years,  without  a  special  license,  re-    191. 

move,  by  sale  or  otherwise,  from  the       "oi  Sawyer  v.  Twiss,  26  N.  H.  345; 
leased  premises,  manure  made  there-  Hill  v.  De  Rochemont,  48  N.  H.  87. 
on   in   the   ordinary   course   of   hus-        "02  See  Strong  v.  Doyle,  110  Mass. 
bandry,  consisting  of  ashes  leached    92;  Lassell  v.  Reed,  6  Me.  (6  Greenl.) 
or    unleached,    collections    from    the    222,    19    Am.    Dec.    211;    Sawyer    v- 
stables,     barnyard,     cattle    pens     or  Twiss,    26    N.    H.    345;    Goodrich    v. 
other  places  on  the  leased  premises,    Jones,  2  Hill  (N.  Y.)  142;  Wetherbee 
or  composts  formed  by  an  admixture   v.  Ellison,  19  Vt.  379. 
of  these  or  any  of  them  with  the  soil        nos  Fletcher  v.  Herring,  112  Mass. 
or   other   substances,   such   removal    382;     Middlebrook     v.     Corwin,     15 
shall  be  deemed  waste.  And  see  Dela-    Wend.     (N.    Y.)     169;     Hill    v.    De 
ware  Rev.   Code  1893,  p.  876,  ante,    Rochemont,  48  N.  H.  87. 
note  1092. 
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if  uot  always,  so  contrulleil,  it  coming,  in  the  absence  of  express 
agreement,  within  the  scope  of  the  implied  agreement  to  cultivate 
according  to  the  custom  of  the  country.''"* 

The  principle  of  public  policy  on  which  is  based  the  rule  for- 
bidding the  removal  of  manure  produced  by  the  crops  raised  on 
the  land  has  no  application  to  manure  otherwise  produced,  as 
when  the  stock  is  fed  with  materials  raised  elsewhere.''"''  In 
case  the  manure  thus  made  from  produce  raised  off  the  premises 
is  mingled  with  that  made  from  crops  raised  on  the  premises,  the 
tenant  will,  according  to  occasional  decisions,  lose  the  right  to 
remove  any  portion,""*'  while  by  others  he  may  remove  such  por- 
tion of  the  common  mass  as  may  represent  that  made  from  prod- 
uce raised  off  the  promises."""^ 

The  rule  does  not  apply,  it  is  furthermore  stated,  in  the  case 
of  laud  not  leased  for  agricultural  purposes,"®^  or  except  in 
case  of  a  "farming  lease, """^  or  to  manure  made  "in  any  manner 
not  connected  with  agriculture  or  in  a  course  of  husbandry;"'"" 
but  it  has  been  decided  that  a  milk  farm  is  a  farm  used  for  agri- 
cultural purposes  within  the  rule.'"^ 

A  tenant  removing  manure  made  from  crops  grown  on  the 
premises  has  been  held  liable  as  for  conversion," '2  and  also  in 

1104  See  Webb  v.  Plummer,  2  Barn.  Pickering  v.  Moore,  67  N.  H.  533,  32 

&   Aid.    746;    Roberts    v.    Barker,    1  Atl.  828,  31  L.  R.  A.  698,  68  Am.  St. 

Cromp.  &  M.  808;   Hindle  v.  Pollitt,  Rep.  695. 

6  Mees.  &  W.  529;  Gough  v.  Howard,  nos  Lewis  v.  Jones,  17  Pa.  267,  55 

Peake,  Add.  Cas.  197.  Am.  Dec.  550;   Needhara  v.  Allison, 

iiosNeedham  v.  Allison,  24  N.  H.  24    N.    H.    355.     And    see   Corey    v. 

355;    Daniels  v.  Pond,  38  Mass.   (21  Bishop,    48    N.    H.    146:    Roberts    T. 

Pick.)    367,  32  Am.  Dec.  209;   Corey  Jones,  71  S.  C.  404,  51   S.  E.  240,  2 

V.  Bishop,  48  N.  H.  146;  Pickering  v.  L.  R.  A.    (N.  S.)   640. 

Moore,  67  N.  H.  533,  32  Atl.  828,  31  noo  Gallagher   v.    Shipley,    24    Md. 

L.  R.  A.  698,  68  Am.  St.  Rep.  695;  418,  87  Am.  Dec.  611. 

Gallagher  v.  Shipley,  24  Md.  418,  87  mo  Daniels  v.  Pond,  38  Mass.   (21 

Am.  Dec.  611;  Lewis  v.  Jones,  17  Pa.  Pick.)    367,  32  Am.  Dec.   269. 

267,    55    Am.    Dec    550;    Plumer   v.  mi  Bonnell  v.  Allen,  53  Ind.  130; 

Phimer,  30  N.  H.  558;  Carroll  v.  New-  Wain  v.  O'Conner,  5  Clark  (Pa.)  164. 

ton,  17  How.  Pr.   (N.  Y.)   189.  9  Leg.   Int.  67.     See  Middlebrook  v. 

iio«  Lewis  V.  Jones,  17  Pa.  267,  55  Corwin,  15  Wend.   (N.  Y.)   109. 

Am.  Dec.  550;    Bonnell  v.  Allen,  53  msPhiraer   v.    Plumer,    30    N.    H. 

Ind.  130.  538;   Corey  v.  Bishop,  48  N.  H.  146. 

1107  Nason  v.  Tnb^y,  182  Mass.  314,  And  see  Brown  v.  Magorty,  156  Mass. 

65  N.  E.  389,  94  Am.  St.  Rep.  659;  209,  30  N.  E.  1021. 
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an  action  of  trespass  on  the  case.^^^^  ^n  action  of  trespass  quare 
claiLsum  fregit  may,  it  has  been  decided,  be  maintained  against 
a  tenant  at  will  wrongfully  removing  the  manure,  on  the  theory 
that  such  removal  constitutes  waste.^^^^  And  trespass  de  bonis 
asportaiis  has  been  sustained  against  a  purchaser  of  the  manure 
from  the  tenant  who  removed  it.^^  Occasionally  the  liability  in 
damages  of  the  tenant  in  such  case  has  been  recognized,  without 
any  specification  of  the  particular  form  of  action.^i^^  An  injunc- 
tion will  issue,  in  a  proper  case,  to  restrain  the  removal  of  the 
manure.^  ^^^ 

IV.  Tenant's  Obligations  Towards  Thied  Persons. 

§  120.    To  persons  on  the  premises. 

The  liability  of  the  tenant  for  injuries  to  third  persons  caused 
by  defects  or  dangerous  conditions  existing  in  connection  with 
the  premises  is  that  of  any  occupant  of  land.  He  is,  as  regards 
persons  who  may  come  on  the  premises  by  his  express  or  implied 
invitation,  bound  to  exercise  reasonable  diligence  to  prevent  in- 
jury to  such  persons,^^^^  while  as  to  "mere  licensees"  or  tres- 
passers, he  is,  apparently,  bound  only  to  refrain  from  such  acts 
as  indicate  a  reckless  indifference  to  their  safety.^ ^^^ 

As  regards  parts  of  a  building  not  included  in  a  lease,  such  as 

1113  Middlebrook  v.  Corwin,  15  65  III.  160;  Newall  v.  Bartlett,  Hi 
Wend.    (N.    Y.)    169.  N.  Y.  399,  21  N.   E.   105;   Mellen  v. 

1114  Daniels  v.  Pond,  38  Mass.  (21  Merrill,  126  Mass.  545,  30  Am.  Rep. 
Pick.)  367,  32  Am.  Dec.  269;  Perry  695;  Harris  v.  Perry,  89  N.  Y.  308; 
V.  Carr,  44  N.  H.  118,  82  Am.  Dec.  Welch  v.  McAllister,  15  Mo.  App. 
191.  492;    Shindelbeck  v.  Moon,  32   Ohio 

1115  Daniels  v.  Pond,  38  Mass.  (21  St.  264,  30  Am.  Rep.  .'584;  Ward  v. 
Pick.)    367,  32  Am.  Dec.  269.  Hinkleman,   37   Wash.    375,    79   Pac, 

1116  Brown  v.   Magorty,   156   Mass.  956. 

209,  30  N.  E.  1021;   Lewis  v.  Jones,  The    tenant   is    not    liable    in    the 

17  Pa.  262,  55  Am.  Dec.  550;   Hunt  absence  of  negligence.     Dyer  v.  Rob- 

V.    Scott,    3   Pa.    Co.   Ct.   R.  411.     In  inson,  110  Fed.  99,  54  L.  R.  A.  70-8; 

Hill  V.  De  Rochemont,  48  N.  H.  87,  Reilly  v.   Shannon,   ISO   Pa.   513,   37 

the  action  was  one  of  "trespass."  Atl.   95;    Harris   v.   Perry,   89  N.  Y. 

iiiTBonnell  v.  Allen.  53  Ind.  130;  308;    Speckman   v.   Boehm,    36   App. 

Elting  V.  Palen,  60  Hun,  306,  14  N.  Dlv.  262,  56  N.  Y.  Supp.  758. 

Y.  Supp.  607;  Barrington  v.  Justice,  mo  2   Shearman  &  Redfield,  Neg. 

2  Clark,  501,  4  Pa.  Law  J.  289.  §§  704-706;   Pollock,  Torts  (6th  Ed.) 

1118  City  of  Chicago  v.  O'Brennan,  503;  Burdick,  Torts,  456. 
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approaches  nsotl  in  common  by  tlio  various  tenants  of  a  buiMinj?, 
the  landlord  is  the  person  on  whom  rests  tlie  duty  of  keeping 
them  in  a  reasonably  cafe  condition,  and  not  the  tenant,  and  con- 
sequently the  latter  is  not  liable  for  injuries  caused  by  defects 
therein.>'2o 

§  121.     To  persons  not  on  the  premises. 

As  regards  persons  not  on  the  premises,  but  "stranfjers,"  such 
as  the  owners  or  occupants  of  neighboring  property,  or  persons  in 
the  highway,  the  tenant  is  liable  for  any  injury  resulting  from 
negligence  on  his  part.^^^i  or  from  the  creation  of  a  nuisance  by 
him.^^2ia  jn  several  cases  the  tenant  has  been  held  liable  for 
injuries  to  a  person  on  the  highway  by  reason  of  defects  in  the 
sidewalk,^!--  and  he  is  liable  for  failure  to  exercise  diligence  in 
removing  snow  from  the  roof  of  a  building  on  the  leased  prem- 
ises, if  a  person  on  the  higliway  is  injured  by  a  fall  of  the 
snow,i^23  irrespective  of  whetlier  the  lessor  is  also  liable.i^24 

The  question  of  the  tenant's  liability  for  a  dangerous  or  in- 
jurious condition,  not  created  by  him,  but  created  by  his  lessor, 
and  allowed  by  him,  the  lessee,  to  remain,  has  been  the  subject  of 
but  few  decisions,  and  in  those  it  has  usually  been  regarded  as 
determinable  by  the  same  considerations  as  govern  the  liability 

1120  Andrus  v.  Bradley-Alderson  except  In  the  case  of  the  creation  or 
Co.,  117  Mo.  App.  322,  93  S.  \V.  872.      maintenance  of  a  nuisance  by  him. 

1121  Tarry  t.  Ashton,  1  Q.  B.  Dlv.       1121a  See  post,  §  124. 

314;    De  Tarr  v.  Ferd.  Heim  Brew.  1122  City  of  Lowell  v.  Spauldlng,  5? 

Co.,  62  Kan.  18S,  61  Pac.  689;   Odell  Mass.    (4    Cush.)    277,   50   Am.   Dec. 

V.  Solomon,  99  N.  Y.  635,  1  N.  E.  408;  775;  Bnesching  v.  St.  Louis  Gaslight 

Hirschfield  v.  Alsberg,  47  Misc.  141,  Co.,   73   Mo.    219,   39  Am.   Rep.   503; 

93  N.  Y.  Supp.  617;  Lee  v.  McLaugh-  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am. 

lin    86  Me.  410,  30  Atl.  65,  26  L.  R.  Rep.  603;   Jennings  v.  Van  Schaick, 

A.   197;    Harris  v.   Cohen,   50   Mich.  108  N.  Y.  530,  15  N.  E.  424,  2  Am. 

324,  15  N.  W.  493;  Marshall  v.  Heard,  St.  Rep.  459;  Stewart  v.  Putnam,  127 

59  Tex.  266.     But  see  Organ  v.  City  Mass.   403;    Bears  v.  Ambler,   9  Pa. 

of  Toronto,  24  Ont.  318.  1^3,   49   Am.   Dec.  503;    City  of  Chi- 

The  tenant  is  not  liable  apart  from  cago  v.  O'Brennan,  6.^  111.  160;  Lind- 

nesligence    (Fehlhaur   v.    St.   Louis,  strom  v.   Pennsylva'iia  Co.  for  Ins., 

178  Mo.  635.  77  S.  W.  843;   McCord  212   Pa.   391,   61  Atl.   940. 

Rubber  Co.  v.  St.  Joseph  Water  Co.,  "23  Atwill  v.  Blatz,  118  Wis.  226, 

181  Mo.  678,  81  S.  W.  189;   Odell  v.  95  N.  W.   99. 

Solomon.  90  N.  Y..635,  1  N.  E.  408.  1124  See  ante,  §  103  c. 
and  see  cases  cited  post,  note  1135) 
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of  a  grantee  in  fee  of  premises  on  which  there  exists  a  nuisance 
at  the  time  of  the  grant.  Accordingly  it  has  been  held  that  the 
lessee  is  not  liable  for  the  existence  of  the  particular  condition 
until  he  has  been  either  notified  by  the  person  injured  thereby  to 
remove  it/^^s  or,  at  least,  following  the  rule  adopted  in  some 
states  as  to  the  liability  of  a  grantee  in  fee,  until  he  has  in  some 
other  manner  acquired  knowledge  of  such  condition.i^^e  i^  gome 
jurisdictions,  it  seems,  the  lessee  is  liable  if  the  condition  causing 
the  injury  can  be  regarded  as  constituting  a  public  nuisance, 
without  regard  to  whether  he  has  notice  thereof.^ ^-" 

While  the  liability  of  a  tenant  for  years  in  this  regard 
is  usually  assimilated  to  that  of  a  grantee  in  fee,  it  has  been  as- 
serted that  the  lessee  is  not  liable  if  he  merely  maintains  and 
uses  a  structure  on  the  premises  which  constitutes  a  nuisance, 
without  himself  doing  anything  which  changes  the  condition  or 
which  makes  it  more  injurious,  for  the  reason  that  by  removing 
such  a  structure  the  lessee  would  render  himself  liable  for  waste 
to  his  landlord.^128  Such  a  view  seems  open  to  question.  Even 
conceding  that  an  alteration  in  the  structure,  necessary  to  avoid 
injury  to  third  persons,  would  be  regarded  as  waste,  making  the 
lessee  liable  in  damages,  that  seems  no  reason  for  exempting  the 

1125  McDonough  v.  Gllman,  85  In  McParthand  v.  Thomas,  24  N. 
Mass.  (3  Allen)  264,  80  Am.  Dec.  72;  Y.  St.  Rep.  110,  4  N.  Y.  Supp.  100, 
Western  &  A.  R.  Co.  v.  Cox,  93  Ga.  a  lessee  of  the  first  floor  of  a  build- 
561,  20  S.  E.  68;  Slight  v.  Gutzlaff,  ing  was  held  liable  for  the  fall  of 
35  Wis.  675,  17  Am.  Rep.  476.  an    awning    erected    by    the    lessor 

As  to  the  liability  of  a  grantee  In  without  permission  from  the  city 
fee  for  the  continuance  of  a  nui-  authorities,  this  constituting  a  nui- 
sance on  the  premi?5es,  see  86  Am.  St.  sance,  the  benefit  of  which  was  shar- 
Rep.  508,  note  to  I^eahan  v.  Cochran;  ed  by  the  lessee. 
21  Bug.  &  Am.  Enc.  Law  (2d  Ed.)  1128  Meyer  v.  Harris,  61  N.  J.  Law, 
720.  83,  38  Atl.  690.     Kearney  v.  Central 

1126  Dickson  v.  Chicago,  R.  I.  &  R.  Co.,  167  Pa.  362,  31  Atl.  637,  is  ap- 
P.  R.  Co.,  71  Mo.  575 ;  Timlin  v.  parently  to  the  same  effect.  And  see 
Standard  Oil  Co.,  126  N.  Y.  514,  27  dictum  in  Knauss  v.  Brua,  107  Pa. 
N.  E.  786,  22  Am.  St.  Rep.  845.  88.     In    Meyer   v.    Harris,    61   N.    J. 

1127  Leahan  v.  Cochran,  178  Mass.  Law,  83,  38  Atl.  690  supra,  however, 
566,  60  N.  E.  382,  53  L.  R.  A.  891,  86  it  was  held  that  a  lessee  for  999 
Am.  St.  Rep.  506;  Vaughn  v.  Buffalo,  years  was  a  grantee  in  fee  for  the 
R.  &  P.  R.  Co.,  72  Hun,  471,  25  N.  Y.  purposes  of  the  imposition  of  llabll- 
Supp.  246;  Keeler  v.  Lederer  Realty    ity  on  him. 

Corp.,  26  R.   I.  524,   59  Atl.  855. 
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lessee  from  liability  for  injuries  to  a  third  person.  The  case 
might  be  clin'ercnt  if  a  court  of  equity  were  actually  to  enjoin  the 
making  of  such  an  alteration,  but  this  the  court  would  not 
be  apt  to  do.  And  that  one  should  be  relieved  of  a  duty  of  dili- 
gence towards  one  person  by  the  fact  that  he  would,  by  exer- 
cising such  diligence,  subject  himself  to  a  liability  in  damages  to 
another  person,  seems  most  doubtful.^i'^  If  the  lessee's  use  of 
the  premises  in  the  condition  in  which  they  were  at  the  time  of 
the  lease  contributes  in  any  degree  to  the  injury,  it  seems  clear 
that  he  should  not  be  allowed  to  assert  that  a  change  of  that 
condition  would  involve  him  in  liability  for  waste,  since  lie  could 
avoid  the  causing  of  the  injury  by  refraining  from  the  use  of  the 
premises.  There  are  to  be  found  occasional  statements  to  the 
effect  that  the  lessee's  possible  liability  for  waste  does  not  justify 
him  in  continuing  the  condition  which  causes  the  injury." 3<* 

So  far  as  the  condition  of  the  premises  which  causes  injury  to 
a  third  person  is  a  nuisance,  in  the  strict  sense  of  the  term,  it 
seems  proper  to  assimilate  the  liability  of  one  who  accepts  a 
lease  with  such  condition  in  existence  to  that  of  one  who  accepts 
a  conveyance  in  fee.  So  far,  however,  as  this  condition  of  the 
premises  is  not  one  which  itself  causes  injury  to  neighboring 
property  or  to  the  public,  but  merely  results  eventually  in  some 
casualty  which  injures  the  person  or  property  of  another,  the  ten- 

1120  In  Meyer  v.  Harris,  61  N.  J.  lessee  to  abate  the  nuisance,  and 
Law,  83,  38  Atl.  690,  supra,  It  is  said  Ihat  in  case  it  were  tliat  therefore  an 
that  "the  law  does  not  impose  upon  action  would  not  lie  against  him  for 
any  one  the  duty  of  performing  an  the  continuance  of  it.  In  City  of 
act  for  the  benefit  of  one  person  Boston  v.  Worthington,  76  Mass.  (10 
which  will  necessarily  subject  him  Gray)  496,  71  Am.  Dec.  678.  where  a 
to  liability  at  the  hands  of  another."  pedestrian  sought  1o  recover  Injurlea 
No  authorities  are  cited  for  thiS'  caused  by  hi-^  fall  Into  an  open  cellar 
proposition.  Can  one  contract  not  way,  it  was  decided  that  a  covenant 
to  put  repairs  on  his  property  and  by  the  lessee  that  "no  alteration  or 
so  relieve  himself  from  possible  lia-  addition  shall  be  made  in  or  on  the 
bility  to  persons  injured  by  defects  premises  without  the  consent  of  the 
therein?  lessor"    did    not    relieve    the    lessee 

1130  It  is  so  decided  in  Brent  v.  from  liability,  since  in  the  first 
Haddon,  Cro.  Jac.  555.  And  in  Ros-  place  it  did  not  apply  to  repairs, 
well  v.  Prior.  12  Mod.  640,  Holt,  C.  J.,  and.  In  the  second  place,  such  a  cov- 
comments  adversely  on  the  sugses-  enant  could  not  relieve  the  lessee 
tions  in  Ryppon  v.  Bowles,  Cro.  Jac.  from  liability  for  a  nuisance. 
373.  that  it   would  be  waste  in  the 
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ant  can  be  held  liable,  it  is  conceived,  as  would  be  any  person 
in  possession  and  control,  on  the  ground  of  negligence  only.ii-"'! 

Another  tenant  of  the  same  landlord,  occupying  another  part 
of  the  same  building  or  an  adjoining  building,  is  entitled,  as  any 
other  person,  to  assert  a  liability  on  the  tenant's  part^i3  2  fQ^ 
dangerous  or  injurious  conditions.  Accordingly  one  tenant  may 
recover  against  another  tenant  for  injuries  caused  by  the  latter 's 
negligence  in  using  or  in  keeping  in  repair  water  appliances 
under  the  latter's  controL^^^s  There  is  no  liability  on  the  part 
of  a  tenant  for  conditions  on  the  premises  leased  to  him,  resulting 
in  injury  to  the  tenant  of  another  part  of  the  building,  in  the  ab- 
sence of  negligence.i^^'' 

The  fact  that  the  lessor  is  liable  for  the  injuries  caused  by  a 

"31  See  ante,  §  102.  N.  Y.  Supp.  368;   Slater  v.  Adler,  8 

1132  Brunswick-Balke  Collender  Co.  Misc.  310,  28  N.  Y.  Supp.  729;  Sim- 
V.  Rees,  69  Wis.  442,  34  N.  W.  on-Riegel  Cigar  Co.  v.  Gordon-Burn- 
732,  2  Am.  St.  Rep.  748  (storage  of  ham  Battery  Co.,  20  Miso.  598,  46  N. 
excessive  weight  by  upper  tenant);  Y.  Supp.  416;  Killion  v.  Power,  51 
Shroyer  v.  Campbell,  31  Ind.  App.  83,  Pa.  429,  91  Am.  Dec.  127. 

67  N.  E.  193  (offensive  odors);  Stap-  1134  Moore  v.  Goedel,  34  N.  Y.  527; 

enhorst  v.  American  Mfg.  Co.,  36  N.  Eakin  v.  Brown,  1  E.  D.  Smith  (N. 

Y.    Super.    Ct.    (4    Jones   &   S.)    392  y.)    36;    Simonton  v.  Loring,  68  Me. 

(leakage  of  oil  from  upper  floors);  164,  28  Am.  Rep.  29;  Sane  v.'  Scagle, 

Qulgley  V.  H.  W.  Johns  Mfg.  Co.,  26  67  Vt.   281,   31   Atl.   289;    Denton  v. 

App.    Div.    434,   50    N.   Y.    Supp.    98  Kernochan,   37   N.   Y.    St.   Rep.    510, 

(weakening     building     by     altering  13  n.  Y.  Supp.  889.     See  Sheehan  & 

supports);   Kent  v.  Todd,  144  Mass.  Co.    v.    Maison    Barberis.    41   Wash. 

478,  11  N.  E.  734  (leaving  open  trap  671,  84  Pac.  607. 

door) ;  Cohn  v.  May,  210  Pa.  615,  60  it  is  held  that  negligence  on  the 

Atl.  301,  69  L.  R.  A.  800,  105  Am.  St.  part    of    a    tenant    is    prima    facie 

Rep.  840.  shown  by  the  fact  that  water  ran 

1133  Rosenfield  v.  Arrol,  44  Minn,  from  his  apartments  into  those  of 
395,  46  N.  W.  768.  20  Am.  St.  Rep.  another  tenant.  Simon-Riegel  Ci- 
584;  Cleveland  Co-Operative  Stove  gar  Co.  v.  Gordon  Burnham  Battery 
Co.  v,  Wheeler,  14  111.  App.  (14  Co.,  20  Misc.  598,  46  N.  Y.  Supp. 
Bradw.)  112;  Simonton  v.  Loring,  68  416;  Warren  v.  Kauffman,  2  Phila. 
Me.  164,  28  Am.  Rep.  29;  Kahn  v.  (Pa.)  259,  14  Leg.  Int.  108;  Greco  v. 
Triest-Rosenberg  Cap  Co.,  133  Cal.  Bernheimer,  17  Misc.  592,  40  N.  Y. 
340,  73  Pac.  164,  96  Am.  St.  Rep.  Supp.  677;  Rosenfield  v.  Arrol,  44 
146;  Moore  v.  Goedel,  34  N.  Y.  527;  Minn.  395,  46  N.  W.  768,  20  Am.'  St. 
Miller  v.  Benoit,  164  N.  Y.  590,  58  Rep.  584  (semble).  See  Moore  v. 
N.  E.  1090,  afg.  29  App.  Div.  252,  51  Goedel,  34  N.  Y.  527. 
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condition  existing  in  connection  with  the  premises  does  not  re- 
lieve the  tenant  irom  liability  therefor.'^^'* 

The  oblio^atiun  oi  a  tenant  to  exercise  reasonable  care  to  pre- 
vent injuries  to  third  persons  by  reason  of  dangerous  conditions 
in  conueetiou  with  the  property  would  ordinarily  extend  only  so 
far  as  his  control  extends,  and  would  not  render  a  tenant  of  part 
of  a  building  liable  for  defects  in  other  parts  of  the  buildings 
or  in  the  sidewalk  in  front  of  the  building.""*^  It  has  been  de- 
cided in  one  case  that  a  lessee  of  part  only  of  a  building  may,  by 
covenant  with  the  lessor  to  keep  the  sidewalk  in  proper  condi- 
tion, render  himself  liable  to  a  pedestrian  injured  by  the  unsafe 
condition  of  the  sidewalk,  this  constituting  a  nuisance. ^^^t     The 

1135  Leonard  v.  Decker,  22  Fed.  falling  into  an  elevator  shaft  in  a 
741;  Gordon  v.  Peltzer,  56  Mo.  App.  common  approacli  under  tlie  control 
599;  Wunder  v.  McLean,  134  Pa.  of  the  landlord  if  the  person  injured 
334,  19  Atl.  749,  19  Am.  St.  Rep.  was  on  his  way  to  that  part  so  leased 
702;  Joyce  v.  Martin,  15  R.  I.  558,  by  invitation  of  the  lessee,  but  that 
10  Atl.  620,  2  Am.  St.  Rep.  925;  a  lessee  of  another  part  with  whom 
Irvine  v.  Wood,  51  N.  Y.  224;  the  person  injured  had  no  such  re- 
Brunsvv'ick-Balke  Collender  Co.  v.  lation  was  not  liable.  If  the  ap- 
Rees,  69  Wis.  442,  34  N.  W.  732,  2  proach  was  under  the  control  of  the 
Am.  St.  Rep.  748;  Keeler  v.  Lederer  landlord,  It  is  not  apparent  why  the 
Realty  Corp.,  26  R.  I.  524,  59  Atl.  lessee  would  be  liable  for  defects 
855,  therein.     There  is  a  suggestion  that 

So  the  tenant  is  liable  for  danger-  the  liability  might  be  for  failure  to 

ous  openings  in  the  highway  which  close  the  door  of  the  elevator  shaft, 

existed    at    the    time    of    the    lease,  but  it  was  not  shown  that  this  was 

though    the    landlord    is    also   liable  the   neglect   of   the   lessee   who   was 

therefor.     Mancuso   v.   Kansas   City,  held  liable  rather  than  of  the  lessee 

74   Mo.  App.   138;    Buesching  v.   St.  who  was  held  not  liable. 

Louis   Gaslight  Co.,   73   Mo.   219,   39  ii37  wixon  v.  Bruce,  187  Mass.  232. 

Am.  Rep.  503;    Brogan  v.  Hanan,  55  72  N.  E.  978,  68  L.  R.  A.  248.     The 

App.  Div.  92,  66  N.  Y.  Supp.   1066;  decision   is   in   great   part  based   on 

Irvine  v.  Wood,  51  N.  Y.  224.  10  Am.  Quinn  v.  Crimmings,  171  Mass.  255, 

Rep    603.  50  N.  E.  624,  42  L.  R.  A.  101,  68  Am. 

1136  Burt  V.  City  of  Boston,  122  St.  Rep.  420,  in  which  it  was  decided 
Mass.  223;  Weinberger  v.  Kratzen-  that  one  on  whose  land  a  partition 
stein  71  App.  Div.  155,  75  N.  Y.  fence  stood  could  free  himself  from 
Supp.  537.  In  Burner  v.  Higman  &  liability  for  injuries  to  a  person 
Skinner  Co.,  127  Iowa,  580,  103  N.  caused  by  the  fall  of  the  fence  by 
W.  802,  It  was  apparently  decided  contracting  with  his  adjoining  own- 
that  a  lessee  of  part  of  a  build-  er  for  the  keeping  of  the  fence  in  re- 
ing    is    liable    to    one    injured     by  pair,  a   decision   which  might.   It   ia 
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correctness  of  this  view  is,  it  is  submitted,  open  to  serious  ques- 
tion. It  was  conceded  by  the  court  that  a  "stranger"  could  not 
subject  himself  to  such  liability  by  contract  with  the  owner  of 
the  building,  but  it  was  said  that  a  lessee  of  a  part  of  the  build- 
ing was  not  a  "stranger."  Why  a  lessee  of  a  part  of  the  build- 
ing is  not  a  stranger  as  regards  a  sidewalk  confessedly  not  within 
the  operation  of  the  lease  is  not  clear.  A  tenant  of  another  building 
in  the  same  block,  owned  by  the  same  landlord,  would  presum- 
ably have  been  regarded  as  a  stranger  for  the  purpose  of  this 
distinction,  and  wherein  the  position  of  one  is  different  from  that 
of  the  other  is  by  no  means  clear.  That  the  tenant  is  in  one  case 
separated  vertically  from  the  sidewalk,  and  in  the  other  hori- 
zontally, would  seem  to  be  immaterial. 

That  the  lessee  agreed  with  the  lessor  to  repair,  and  that,  if  he 
had  performed  his  contract,  injuries  to  a  third  person  would  not 
have  occurred,  should  not,  it  is  conceived,  of  itself  impose  on  him 
any  liability  for  such  injuries,  the  lessee 's  liability  being  a  matter 
to  be  determined  solely  by  the  consideration  whether  he  was  neg- 
ligent in  failing  to  repair,^^^^  or  whether  there  was  a  nuisance 
on  the  premises.  Nor,  on  the  other  hand,  it  seems,  should  the 
fact  that  the  lessor  agreed  to  repair,  relieve  the  lessee  or  his 
assignee  in  possession  from  liability,  as  the  person  in  control  of 
the  premises,  for  injuries  to  a  third  person  caused  by  a  lack  of 
repair.^  13^ 

conceived,  be  subjected  to  consider-  635,  1  N.  E.  408;   Reynolds  v.  Van 

able  scrutiny  before  it  would  be  ac-  Buren,  155  N.  Y.  120,  49  N.  E.  763, 

cepted  in  all  jurisdictions.  42  L.  R.  A.  129;  Martin  v.  Washburn, 

In  Leydecker  v.  Brintnall,  158  23  La.  Ann.  427.  But  In  San  Filippo 
Mass.  292,  33  N.  E.  399,  it  was  de-  v.  American  Bill  Posting  Co.,  188  N. 
cided  that  the  lessee  of  upper  rooms  Y.  514,  81  N.  E.  463,  where  one  had 
in  a  building  did  not  have  the  sole  a  "formal  lease"  of  a  part  of  the 
occupancy  of  the  sidewalk,  and  was  roof  of  a  building  for  the  mainte- 
not  bound  to  keep  in  repair  a  part  nance  of  a  signboard  thereon,  the  fact 
of  the  sidewalk  on  the  lessor's  land  that  he  agreed  with  the  tenant  of  the 
merely  because  he  covenanted  to  building  to  maintain  the  signboard 
save  the  lessor  harmless  "from  any  was  apparently  regarded  as  a  con- 
claim  or  damage  arising  from  neg-  sideration  in  impo?;ing  liability  on 
lect  in  not  removing  snow  and  ice  him  to  one  injured  by  the  fall  of 
from  the  roof  of  the  building  or  from  the  signboard. 
the  sidewalk."  1139  Leonard    v.    Decker,    22    Fed. 

1138  See  Odell  v.  Solomon,  99  N.  Y.  741.     This  is  apparently  assumed  in 
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A  tennnt  who  subleases  is  not  thereaftiT  liable  for  injuries  to  a 
third  person  as  being  the  person  in  control  of  the  premises,  but 
his  liability  is  determined  with  reference  to  the  rules  before  stated 
as  to  the  liability  of  a  lessor.  And  he  is  not  liable  for  such  in- 
juries by  reason  of  his  agreement  with  his  lessor  to  make  re- 
pairs.'^^° 

It  has  beeo  decided  in  one  case  that  the  tenant  is  liable 
for  injuries  caused  by  the  fall  of  a  structure  erected  by  him  on 
the  premises,  resulting  in  injuries  to  a  person  on  the  street, 
though  this  did  not  occur  until  after  he  had  relinquished  posses- 
sion to  the  landlord.''*^  Though  the  opinion  refers  to  the  rule 
that  the  creator  of  a  nuisance  is  liable  therefor,  the  question  of 
the  tenant's  liability  is  discussed  as  dependent  on  the  question 
of  negligence.  The  liability  of  the  tenant  in  such  a  case  may,  it 
is  conceived,  properly  be  based  on  the  ground  that  one  is  negli- 
gent in  putting  out  of  his  control  property  which  he  knows,  or 
has  riNison  to  know,  to  be  in  such  a  condition  as  to  constitute 
a  menace  to  persons  on  the  adjacent  highway.^^*^ 

the   cases   asserting   that   the   lessor  Alsberg,  47  Misc.  141,  93  N.  Y.  Supp. 

•who  covenants  to  repair  is  liable  to  617.     And     see     the     Massachusetts 

third  persons  injured  as  a  result  of  cases  cited  ante,  note  1137. 

a   lack  of  repair,  by  reason   of  the       ii«»  Clancy  v.  Byrne,  56  N.  Y.  129, 

lessee's  right  to  recover  over  against  15  Am.  Rep.  391. 

the  lessor  the  amount  of  the  dam-       iki  Hussey  v.  Ryan,  6'4  Md.  426,  2 

ages  for  which  he  has  been  subjected  Atl.   729,  54  Am.  Rep.   772.     It  does 

to  liability.     See  ante,   at  note  629.  not    appear    whether    there    was    a 

There    are    occasional     suggestions,  technical    surrender    or   a   mere    re- 

however,  to  the  contrary,  that  a  cov-  linquishment  of  possession  upon  the 

enant  by  the  lessor  to  repair  would  expiration    of   the   term.     The   opin- 

relieve  the  lessee  from  any  liability  ion  refers  to  the  fact  that  the  ten- 

to    third    persons.       See    Burner    v.  ant    had    the    right    to    remove    the 

Higman    &    Skinner    Co.,    127    Iowa,  structure. 

680,   103   N.   W.   802;    HIrschfield   v.       "*2  See  ante,   §  102. 


CHAPTER  XI. 

MODE  OF  UTILIZATION  OF  PREMISES  BY  TENANT. 

§  122.     In  absence  of  express  covenant. 

123.  Express  covenants. 

a.  General  considerations. 

b.  Covenant  against  any  trade. 

c.  Covenant  against  particular  trade. 

d.  Covenant  against  offensive  trade. 

e.  Covenant  to  use  premises  for  specified  purpose  only. 
t.  Covenant  against  annoyance  or  nuisance. 

g.  Covenant  as  to  liquor  business. 

h.  Covenant  to  occupy  personally. 

i.  Covenant  as  to  taking  supplies  from  lessor. 

j.  Persons  affected  by  covenant. 

k.  Waiver  of  covenant. 

1.  Remedies  for  breach, 

124.  User  resulting  in  nuisance. 

§  122.    In  absence  of  express  covenant. 

It  would  seem  that,  on  principle,  apart  from  statute  or  express 
stipulation,  the  tenant  is  in  no  way  restricted  as  regards  his  use 
of  the  premises,  so  long  as  this  does  not  involve  the  commission 
of  waste  or  the  maintenance  of  a  nuisance.  There  are  cases 
asserting  that  he  is  so  unrestricted,^  and  the  numerous  decisions 
involving  the  effect  of  a  restrictive  covenant  in  this  regard  con- 
tain no  suggestion  that  he  is  so  restricted  apart  from  express 
stipulation.2  Qq  the  other  hand  it  has  been  said  in  one  case 
that  the  tenant  can  use  the  premises  for  that  purpose  only  in 

Supp.  885;  Heise  v.  Pennsylvania  R. 
1  Taylor    v.    Finnigan,    189    Mass.   Co.,  62  Pa.  67. 
568,  76  N.  E.  203,  2  L.  R.  A.(N.  S.)        As  to  the  landlord's  mode  of  using 
973;   City  of  New  York  v.  Interbor-  adjoining  premises,  see  post,  §  135. 
ough  Rapid  Transit  Co.,   109   N.  Y.       2  See  post,  §  123. 


798  MODE    OF    UTILIZATION    OF    PREMISES.  §    122 

which  they  arc  usually  employed,  to  ^vlli(•h  lliey  are  adapted,  and 
for  whieli  they  were  eonstruetcd,^  a  criterion,  it  may  be  remarked, 
which  appears  somewhat  lacking  in  defiuiteness.  In  another 
case  it  was  decided  that  the  lessee  cannot  use,  or  allow  others 
to  use,  the  roof  of  the  buildir.g  on  the  leased  premises,  for  the 
construction  of  extensive  advertising  boards,  which  might  be- 
come a  "serious  nuisance"  and  sul)jcct  the  landlord  to  expensive 
litigation.^  There  is  also  to  be  found  a  diclum  that  a  landlord 
might  enjoin  the  use  of  premises  as  a  bawdy  house,  as  not  being 
within  the  contemplation  of  the  parties,''*  and  in  one  case  it  was 
held  that  where  a  lessee  of  premises,  using  them  as  a  drugstore, 
agreed  to  sublet  them  for  use  as  a  liquor  store,  and,  knowing 
that  the  landlord  would  not  consent  to  such  use,  obtained  a 
renewal  without  disclosing  the  intended  use,  equity  would  re- 
strain such  use  of  the  premises  on  the  ground  of  Eraud.^  Like- 
wise there  is  a  decision  apparently  to  the  effect  that  the  lessor 
is  liable  in  damages  if,  by  reason  of  his  use  of  the  premises  for 
the  storage  of  inflammable  materials,  when  the  lease  was  made 
for  the  purpose  of  storing  other  materials,  it  was  impossiljle  to 
prevent  the  destruction  of  the  building  by  the  spread  of  fire 
from  adjoining  property.^ 

Occasionally  the  purpose  for  which  the  premises  are  used 
by  the  tenant  might  materially  detract  from  their  value,  though 
not  effecting  such  an  alteration  in  the  premises  as  to  be  visible 
to  ordinary  observation,  and  consequently  not  to  fall  within  the 
ordinary  conception  of  waste.  Such,  for  instance,  would  be  the 
case  were  the  tenant  to  use  a  house  on  the  premises  as  a  hospital 
for  infectious  diseases,  and  there  is  one  decision  apparently  ad- 
verse to  his  right  to  make  such  use.^     But  if  the  premises  are 

3  Nave  V.  Berry,   22   Ala.   382.     In  on  the  premises  merely  because  she 

this    case    it   was    decided    that   the  had    formerly    been    of   disreputable 

lessee   could   use  for  a  seminary   a  character, 

building  erected  for  use  as  a  hotel.  c  Parkman's  Adm'r   v.   AicardI,   34 

*  0.  J.  Gude  Co.  V.  Farley,  28  Misc.  Ala.  393.  73  Am.  Dec.  457. 

184,  58  N.  Y.  Supp.  1036.     As  to  the  7  Anderson  v.  Miller,  96  Tenn.  35, 

right  to  erect  signs,  see  post,  §  138.  33  S.  W.  615,  31  L.  R.  A.  604,  54  Am. 

5  Miles  V.  Lauraine.  99  Ga.  402,  27  St.    Rop.    812. 

S.   E.   739.     In    thi:^  case  it  was   de-  s  Hersey  v.  Chanln,  162  Ma^s.  176. 

elded    that    the    landlord    could    not  38  N.  E.  442,  where  it  was  decided 

obtain  an  iniTinction  to  prevent  the  that    a    tenant    at    will    could    not 

tenant  from  bringing  his  wife  to  live  authorize   such   use   by   a   board   of 
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expressly  leased  for  that  purpose,  the  tenant  has,  it  is  evident,  a 
right,  as  against  his  immediate  landlord,  to  so  use  them.^  Per- 
haps such  a  use  might  properly  be  regarded  as  involving  the 
commission  of  waste  in  so  far  as  it  effects,  or  is  calculated  to 
effect,  a  physical  alteration  in  the  premises  by  the  introduction 
of  germs  of  disease,  while  not  waste,  nor  a  ground  for  the  im- 
position of  any  liability,  in  so  far  as  it  merely  creates  a  prejudice 
against  the  premises  among  possible  future  occupants,  unless,  of 
course,  there  is  an  express  stipulation  against  a  use  of  that  char- 
acter. Under  such  a  view,  the  user  referred  to  might  be  en- 
joined, but  would  presumably  subject  the  tenant  to  liability  in 
damages  only  to  the  extent  of  the  cost  of  a  thorough  disinfec- 
tion of  the  premises,  while  for  permanent  diminution  in  rental 
value  by  reason  of  the  odium  which  attaches  to  premises  once  so 
used,  the  landlord  would  be  without  remedy,  as  he  would  be  for 
any  other  use  of  the  premises,  not  physically  injuring  them, 
against  which  he  neglected  to  guard  by  express  stipulation.  In 
no  case,  however,  has  any  such  distinction  in  this  regard  been 
suggested. 

In  the  absence  of  an  express  stipulation  to  the  contrary,  there 
is  no  obligation  upon  a  lessee  to  personally  hold  possession,  and 
he  may  assign  or  sublet  to  another,^"  and  he  may  license  others 
to  come  on  the  premises  for  particular  purposes.^ ^  So,  it  would 
seem  clear,  the  lessee  has  a  right,  if  he  so  chooses,  to  leave  the 
premises  vacant,  provided  there  is  no  stipulation  to  the  con- 
trary,^ 2  and  provided,  further,  this  does  not  result  in  injury  to 
the  premises.  In  two  or  three  cases,  however,  expressions  are 
used  suggesting  the  existence  of  an  obligation  upon  the  tenant 
to  enter  on  the  premises,  his  failure  so  to  do  being  referred  to  as 
a  "breach"  of  his  contract. ^^  In  these  cases,  however,  the  de- 
health,  and  that  consequently  the  12  See  Moore  v.  Guardian  Trust 
hoard  was  liable  for  the  consequent  Co.,  173  Mo.  218,  73  S.  W.  143. 
loss  in  value  of  the  premises.  "See  Tully  v.  Dunn,  42  Ala.  262; 

9  In  Lovett  v.  United  States,  9  Ct.   ^^va  v.  Bair,  141  Cal.   599,   75  Pac. 

162;  Segal  v.  Ensler,  16  Misc.  43,  37 
N.  Y.  Supp.  694;  James  v.  Kibler's 
Adm'r,  94  Va.  165,  26  S.  E.  417.     In 

may  he  used  as  a  smallpox  hospital,  ^jark  v.  Clark,  49  Cal.  586,  it  is  said 

10  See  post,  chapter  XV.  tji^t  occupation  by  an  asent  Is  suffi- 

11  See  Perry  v.  Bailey,  94  Me.  50,  cient,  th-  court  apparently  thinking 
46  Atl.  789.  that  some  occupation  is  necessary. 


CI.  479,  it  was  decided  that  if  prem- 
ises are  leased  for  a  hospital,  they 
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fault  by  the  tenant  which  involved  a  liability  upon  his  part  was, 
it  is  conceived,  not  in  his  failure  to  enter,  but  in  his  failure  to  pay 
rent,  and  the  failure  to  enter  was  important  only  as  sliowing,  with 
other  circumstances,  an  intention  not  to  pay  any  of  thr  install- 
ments of  rent  which  might  subsequently  accrue. 

In  a  number  of  states  the  use  of  the  premises  by  the  tenant 
for  an  illegal  purpose  is  by  statute  a  cause  of  forfeiture.^*  It 
does  not  appear  that,  apart  from  such  a  statute,  the  landlord  has 
a  right  to  object  to  the  tenant's  use  of  the  preraise.s  because  it  is 
for  an  illegal  purpose,  though  he  could  ordinarily  prevent  a  con- 
tinuance of  such  use  by  instigating  a  criminal  prosecution  of  the 
tenant. 

§  123.    Express  covenants. 

a.  General  considerations.  Quite  frequently  the  instrument  of 
lease  contains  a  covenant  by  the  lessee  to  use  the  premises  for 
certain  purposes  only,  or  not  to  use  them  for  certain  purposes. 
If  the  lease  is  for  a  year  or  more,  a  stipulation  as  to  the  use  should, 
it  would  seem,  be  evidenced  by  writing  as  a  contract  not  to  be 
performed  wnthin  a  year,  and  it  has  been  in  effect  so  decided,^^ 
though  in  another  state  a  difl'erent  view  was  adopted.^^  A  cove- 
nant of  this  character  has  been  given  effect  when  it  was  not  in 
terms  made  by  the  lessee,  but  he  merely  agreed  to  abide  by  the 
regulations  of  the  lessor  corporation,  among  wdiich  was  one  re- 
stricting the  mode  of  using  the  premises.^^ 

Such  a  covenant  will,  it  has  been  said,  be  construed  in  favor 
of  the  lessee. ^8,  is  That  a  particular  use  was  made  of  the  prem- 
ises at  the  time  of  the  lease  will  not  except  such  use,  it  seems  evi- 
dent, from  the  operation  of  the  covenant,  but  in  case  of  doubt  as 
to  the  meaning  of  the  covenant  such  use  might  be  considered, 
along  with  other  circumstances. 

1*  See  post,  §  193  b.  entire,"    a    questionable    conclusion. 

15  Higgins  V.   Gager,   65   Ark.    604,  Soe  ante,  §  53  a,  note  56. 

47    S.   W.    848.     This   case    involved  'cHall   v.   Solomon,   61  Conn.  47G, 

the    validity    of    an    oral    provision  23  Atl.  876,  29  Am.  St.  Rep.  218. 

against   the  use  of  adjoining   prem-  i^  Round    Lake    Ass'n    v.   Kellogg, 

Ises  by  the  lessor,  but  the  principle  47  N.  Y.  St.  Rep.  668,  20  N.  Y.  Siipp. 

would   be  the   same.     The   court   de-  2C1;     Linwood     Park     Co.     v.     Van 

Tided  that  the  invalidity  of  thi«  oral  Du?en,  03  Ohio  St.  183,  58  N.  E.  576. 

provision    invalidated    the    lease    on  ismHawes  v.  Favor,  ICl  111.  440, 

the  theory  that  "the  contract  was  43  N.  E.  1076. 
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b.  Covenant  against  any  trade.  Occasionally  the  instiiiment 
of  lease  contains  a  covenant  by  the  lessee  not  to  exercise  any 
trade  or  any  business  upon  the  leased  premises.  It  has  been  held 
that  the  word  "trade"  in  this  connection  refers  to  a  business 
involving  buying  and  selling,  and  that  it  does  not  cover  the 
maintenance  of  a  private  lunatic  asylura.^o  Tj^g  keeping  of  a 
school,  however,  has  been  regarded  as  within  a  covenant  against 
using  the  premises  for  "business. "21  That  what  is,  so  far  as  con- 
cerns the  use  of  the  premises,  a  business,  is  conducted  with  no 
purpose  of  profit,  has  been  held  not  to  take  it  out  of  the  opera- 
tion of  a  covenant  against  using  the  premises  for  a  business,—  and 
it  has  been  considered  that  the  maintenance  of  a  "home  for  work- 
ing girls,"  at  which  board  and  lodging  were  furnished  free,  was 
within  the  meaning  of  such  a  covenant.^s  But  a  covenant  against 
using  the  premises  for  a  business  is  not  broken  becavTse,  inci- 
dentally to  its  use  for  other  purposes,  business  happens  to  be 
transacted  thereon.^'* 

A  covenant  not  to  use  the  premises  for  any  art,  trade,  or  busi- 
ness, has  been  held  to  apply  to  the  teaching  of  music. ^•'^  And  one 
not  to  affix,  or  permit  any  outward  mark  or  show  of  business  to 
be  affixed,  on  the  demised  premises,  was  regarded  as  broken  when 
the  lessee  placed  on  an  inside  blind,  visible  from  the  outside,  and 
on  a  brass  plate  outside,  the  name  of  a  firm  carrying  on  business 
on  the  premises.-^ 

A  covenant  not  to  "convert"  the  premises  into  a  shop  is  broken, 
it  seems,  by  their  use  as  an  office  for  taking  orders  for  coal,  al- 
though no  structural  alteration  is  made.^^.  28 

e.  Covenant  against  particular  trade.  A  covenant  not  to  use 
the  premises  for  a  "coffee  house"  has  been  held  to  prevent  per- 
sons who  are  dealers  in  tea,  coffee  and  other  groceries  from  sell- 
ing refreshments,  such  as  tea,  coffee  and  sandwiches,  for  the  con- 
venience of  customers,29  and  a  covenant  not  to  exercise  the  trade 

20  Doe  d.  Wetherell  v.  Bird,  2  Adol.  2*  Portman  v.  Home  Hospital 
&  E.   161.  Ass'n,  27  Ch.  Div.  81,  note;  Rolls  v. 

21  Doe  d.  Bish  v.  Keeling,  1  Maule  Miller,  27  Ch.  Div.  71. 

&  S.  95;   Kemp  v.  Sober,  1  Sim.   (N.  25  Tritton  v.  Bankhart,  56  Law  T. 

S.)     517.  (N.   S.)    306. 

22  Bramwell  v.  Lacy,  10  Ch.  Div.  26  Evans  v.  Davis,  10  Ch.  Div.  747. 
691;  Portman  v.  Home  Hospital  27,  2s  See  Wilkinson  v.  Rogers,  2 
Ass'n,  27  Ch.  Div.  81,  note.  De  Gex,  J.  &  S.  62. 

23  Rolls  V.  Miller,  27  Ch.  Div.  71.  29  Fitz  v.  lies  [1893]  1  Ch.  77. 

L.  and  Ten.  51. 
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of  butcher  was  held  to  be  broken  by  the  sab^  of  raw  meat  on  the 
premises,  though  the  slaughtering  was  done  elsewhere.^"  And  a 
covenant  not  to  sell  tobacco  or  cigars  precludes,  it  seems,  their 
sale  in  connection  with  a  grocery  business.^'  On  the  other  hand 
it  has  been  decided  that  a  covenant  not  to  carry  on  a  particular 
trade  does  not  preclude  the  sale,  by  a  ditTerent  class  of  trader,  of 
certain  articles  which  form  a  part,  but  by  no  means  the  whole,  of 
the  prohibited  trade.'^ 

Whether  a  particular  business  is  one  "similar"  to  the  specified 
business  of  another  1x>nant  of  the  same  lessor,  within  a  covenant 
against  such  similar  business,  is  said  to  be  a  question  of  whether 
they  are  so  much  alike  as  to  compete.^"^ 

d.  Covenant  against  offensive  trade.  The  carrying  on  of  a 
fried  fish  business  may,  it  has  been  decided,  violate  a  covenant 
against  the  carrying  on  of  an  offensive  trade,34  ^nd  lime  burning 
has  been  regarded  as  a  "noisome"  business  within  a  covenant 
of  this  character.35  Carrying  on  a  dangerous  trade,  however, 
is  not  a  breach  of  a  covenant  not  to  carry  on  any  noisome  or 
ofl'ensive  trade.^e  There  is  a  dictum  that  such  a  covenant  would 
be  construed  with  reference  to  the  business  carried  on  upon  the 
premises  at  the  time  of  the  lease,  and  would  not  ordinarily  be  re- 
garded as  extending  to  such  a  business.^'^ 

When  certain  trades  are  specified  w^hich  the  tenant  is  not  to 
carry  on  and  the  words  "or  any  other  noisome  or  offensive 
trade,"  or  similar  words,  are  added,  such  general  words  will  be 
construed  as  referring  to  trades  ejusdem  generis  with  those 
specified.^^ 

30  Doe  d.  Gaskell  v.  Spry,  1  Barn,  tioners.     Lumlcy  v.  Metropolitan  R. 

4  ^13    g-^7  Co..  34  Law  T.   (N.  S.)  774. 

81  Waldorf-Astoria     Segar     Co.     v.       '.  Drew  v.  Guy  [1894]  3  Ch.  25. 

Salomon,  109  App.  Div.  65.  95  N.  Y.        '*  Devonshire    v.    Brookshaw,    43 

Supp.   1053.    afd.   184    N.    Y.    584,    77   ^ol.   J.    675.  ,  ,,     ,    ^. 

3B  Wiltshire   v.    Cosslett,    5   Times 
N.  E.  1197.  .,         „     .,. 

„    ^,_     T^-       I^-^w  R.  410. 
32  Stuart   V.    Diplock.   43   Ch.    D.v.        ,,^.^^^^^  ^  I^^^^^  4  La^  T.  (N. 

343.  S.)    285. 

A    covenant   not   to   carry  on    the       3^  Qntteridge   v.    Munyard,    7    Car. 

business    of    a    wholesale    or    retail  &  p.  129. 

confectioner   is   not   broken   by   the       ss  Doe  d.  Wetherell  v.  Bird,  2  Adol. 

sale,   by   a   grocer,    of   a   particular  &  E.  161;   Jones  v.  Thome,  1  Bam. 

sweetmeat   usually    sold   by    confec-  &  C.  715. 
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A  stipulation  that  the  lessee  shall  keep  the  premises  clean  has 
been  held  to  be  broken  by  their  use  as  a  morgue,  and  the  deposit 
therein  of  dead  bodies,  occasionally  in  an  advanced  state  of  de- 
composition.39 

If  there  is  a  covenant  not  to  carry  on  an  offensive  trade,  it 
has  been  decided,  the  fact  that  an  additional  rent  is  reserved  to 
be  paid  in  case  such  a  trade  is  carried  on  does  not  entitle  the 
tenant,  on  paying  such  rent,  to  carry  on  such  a  trade.^*^ 

A  covena^nt  that  the  lessees  will  not  make  nor  allow  to  be  made 
any  unlawful,  improper  or  offensive  use  of  the  premises  will 
not,  it  has  been  held,  entitle  the  lessor  to  stop  by  injunction  the 
use  of  the  building  for  the  very  business  for  which  both  the 
parties  expected  it  to  be  used,  although,  incidentally  to  the  busi- 
ness, a  nuisance  arises.^^ 

e.  Covenant  to  uss  premises  for  specified  purpose  Dnly,  Oc- 
casionally there  is  a  covenant  to  use  the  premises  only  for  some 
specified  purpose,^  2  ^s  for  instance  for  a  private  residence. 

A  covenant  to  use  the  premises  for  a  private  residence  only  is 
broken  by  their  use  for  a  boarding  house,'*^  for  a  school,^'*  or 
for  the  education  and  lodging  of  a  large  number  of  girls  in  con- 
nection with  a  charitable  institution,^^  but  not  by  the  holding 
of  an  auction  sale  of  the  furniture  previously  used  thereon.^^a 

39  Clementson  v.  Gleason,  36  Minn.  43  Hobson  v.  Tulloch  [1898]  1  Ch. 
102,  30  N.  W.  400.  424;   Linwood  Park  Co.  v.  Van  Dns- 

40  Weston  v.  Metropolitan  Asylum  en,  63  Ohio  St.  183,  58  N.  E.  576.  So 
Dist.,  9  Q.  B.  Div.  404.  when  it  was  provided  that  the  prem- 

41  Browne  v.  Niles,  165  Mass.  276.  *^^^  ^^°"^^  ^^  "^^^  "strictly  as  a 
43  N    E    90  private    dwelling,    and    not    for    any 

'     „      '       ,        ..^     ,    ,       ^       J  „    public     or     objectionable     purpose." 

42  In  Heywood  v.  Berkeley  Land  &    _  ,,  ...  ,ao    ,c  »^« 

Gannett    v.    Albree,    103    Mass.    372. 

Town    Imp.    Ass'n,    71    Cal.    349,    12  r>„+   „    c+o+«rv,„^f   +vo<-    ^v.^         ^• 

'  But  a   statement   that   the   premises 

Pac.  232,  it  was  held  that  a  finding   ^g^e  to  be  held  by  the  lessees  for  a 

that  there  was  no  breach  of  a  stipu-  private  residence  has  been  held  not 

laion    that    the    leased    premises    be  to   prevent    an    "additional    use"    by 

used  in  good  faith  continuously  for  taking  boarders.  Chautauqua  Assem- 

the   usual   and   ordinary   purpose   of  bly  v.  Ailing,  46  Hun  (N.  Y.)  582. 

a  ferry  was  justified,  the  ferry  boat       44  wickenden  v.  Webster,   6  El.   & 

having   failed    to   run    for   a    month  Bl.  387;   Johnstone  v.  Hall,  2  Kay  & 

only,  owing  to  the  levy  of  an  execu-  j.   414. 

tion  thereon,  and  a  schooner  having       45  German  v.  Chapman,  7  Ch.  Div. 

been  substituted  during  such  month   271. 

which  ran  at  irregular  intervals  and       45a  Reeves  v.  Cattell,  24  Wkly.  Rep. 

carried  all  the  freight  offered.  485. 
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A  covenant  that  any  building  to  be  erected  shall  be  used  as 
a  private  residence  only  is  broken,  it  has  been  held,  by  the  erec- 
tion of  a  large  block  of  buildings,  to  be  occupied  as  residt'Utial 
flats,  with  a  public  entrance  and  staircase.''^  A  clause  in  a 
lease  to  the  lessor's  mother  "only  for  herself  to  occupy  as  a 
residence"  was  held  not  to  be  violated  by  her  marriage  to  a  man 
who,  with  his  four  children,  then  came  to  live  with  her.^'^ 

A  covenant  to  use  the  premises  for  mercantile  purposes  and 
not  otherwise  is  broken  by  their  use  for  a  barber  shop,''^  and  a 
covenant  to  use  them  only  for  an  oilcloth  and  dry  goods  store  is 
broken  by  the  holding  of  auction  sales  of  oilcloth  and  dry  goods.'*'' 

A  saloon  is  not  a  "salesroom"  within  a  covenant  allowing  the 
premises  to  be  used  only  as  a  "studio,  salesroom  and  dwelling 
house.  "=o 

\Yhere  premises  were  leased  to  trustees  of  a  society,  to  be 
used  only  for  the  purposes  of  the  society  and  for  a  land  office, 
their  use  for  a  justice's  court  by  one  of  such  lessees  was  regarded 
as  forbidden.51  But  when  the  lease  was  of  rooms  to  be  used  as 
a  real  estate  and  conveyancing  office,  it  was  considered,  in  the 
same  jurisdiction,  that  no  substantial  breach  of  covenant  was 
caused  by  their  use  as  a  justice's  office,  no  loss  of  rents  as  to  the 
rest  of  the  building  having  resulted  from  such  use.52 

A  statement  in  the  instrument  of  lease,  that  the  premises  are 
demised  for  a  particular  purpose,  or  are  to  be  used  for  a  par- 
ticular purpose,  has  occasionally  been  regarded  as  constituting 
a  covenant  to  use  them  for  such  purpose  only.f^^     Jn  Q^g  gase 

4«  Rogers    V.    Hosegood    [1900]    2  so  Bryden  v.  Northrup,  58  111.  App. 

Ch.  388.  233. 

47  Schroeder  v.  King,  38  Conn.  78.  ci  Farwell  v.  Easton,  fi3  Mo.  446. 

*R  Cleve   V.    Mazzoni,    19    Ky.    Law  b2  white  v.  Kane.  53  Mo.  App.  300. 

Rep.  2001,  45  S.  W.  88.  This  was  merely  a  dictum.     The  pro- 

49  "Weil  V.  Abrahams,  53  App.  DIv.  vision  as  to  nse  was  not  only  not  In 
313.  66  N.  Y.  Supp.  244.  See  Stew-  the  form  of  a  covenant,  but  it  was 
ard  V.  Winters,  4  Sandf.  Ch.  (N.  Y.)  not  in  terms  exclusive  of  other  uses. 
587.  '^^  McDonald    v.     Starkey,    42     111. 

50  a  covenant  to  use  only  for  a  444;  Sullivan  v.  Monahan,  123  Ill- 
gentlemen's  furnishing  store  has  App.  467;  Spalding  Hotel  Co.  v. 
been  held  to  be  broken  by  the  hold-  Emerson,  69  Minn.  292,  72N.  W.  119; 
Ing  of  frequent  auction  sales  of  the  Anderson  v.  Miller,  96  Tenn.  35,  33 
lessee's  stock.  Cockburn  v.  Quinn,  S.  W.  615.  31  L.  R.  A.  604.  54  Am. 
20  Ont.  519.  St.  Rep.  812  (ante,  note  7);  De  For- 
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it  was  decided  that  such  a  provision  would  not  exclude  an  addi- 
tional use  of  the  premises,  not  interfering  with  the  specified  use, 
as  for  instance  when  the  lease  was  for  use  as  a  private  residence, 
and  the  lessee  received  boarders  for  hire.^^  And  in  another  case 
it  was  decided  that  a  clause,  following  the  description,  "to  be 
used  as  cabinet  warerooms,"  did  not  involve  a  covenant  to  use 
for  no  other  purpose,  there  being  an  express  prohibition  against 
one  particular  use.^^  The  circumstances  of  the  particular  case 
would  evidently  have  a  decided  bearing  upon  the  construction 
of  such  a  clause.  That  the  iustrument  of  lease  described  the 
land  as  containing  a  saw  mill  was  regarded  as  not  restricting  its 
use  to  saw  mill  purposes,^^  and  that  it  authorized  the  cutting 
of  timber,^'^  or  the  quarrying  of  rockj^^  j^^s  been  held  not  to 
restrict  its  use  to  such  purposes. 

A  provision  that  the  premises  shall  be  occupied  only  as  a  first 
class  liquor  saloon  has  been  construed,  in  connection  with  other 
expressions  of  intention,  as  fixing  only  the  character  of  the 
saloon  business  to  be  carried  on,  and  not  as  prohibiting  the  use 
of  the  premises  for  a  different  business.^^ 

f.  Covenant  against  annoyance  or  nuisance.  Occasionally 
there  is  a  covenant  not  to  do  or  permit  acts  to  the  annoyance  of 
the  lessor  or  the  neighbors.  Although  such  a  clause  immediately 
follows  a  clause  prohibiting  any  offensive  trade  or  business,  it 
applies  to  a  trade  or  business  which  is  not  within  such  preceding 
clause,  if  its  exercise  amounts  to  an  annoj^ance.^'^  Any  acts 
constitute  an  annoyance  within  a  provision  of  this  character,  it 
has  been  said,  if,  in  the  minds  of  reasonable  persons,  they  amount 

est   V.    Byrne,    1    Hilt.    (N.    Y.)    43.       57  Reed  v.  Lewis,  74  Tnd.   433,   39 

This     seems     to     be     assumed     in   Am.  Rep.  88. 

White   V.   Kane,    53    Mo.    App.    300;        es  Burr  v.   Spencer,   26  Conn.  159, 

Shumway    v.    Collins,    72    Mass.     (6    68  Am.  Dec.  379. 

Gray)     227.       And    see    Maddox    v.       59  Kerley   v.   Mayer,   10   Misc.   718, 

White,   4    Md.    72,   59   Am.   Dec.   67;    31   N.  Y.   Supp.  818;    Id.,   155  N.  Y. 

Independent  Steam  Fire  Engine  Co.    636,  49  N.  E.  1099.       So  in  San  An- 

V.  Richland  Lodge  No.   39,  70  S.  C.   tonio  Brew.  Ass'n  v.  Brents,  39  Tex. 

572,  50  S.  E.  499.  Civ.  App.  443,  88   S.  W.   368,  where, 

54  Chautauqua  Assembly  v.  Ailing,  however,  the  word  "only"  does  not 
46  Hun  (N.  Y.)  582.  occur. 

55  Brugman  v.  Noyes,  6  Wis.  1.  co  Tod-Heatly   v.    Benham,    40   Ch. 

56  Reed  V.   Lewis,   74   Ind.   433,   39  Div.  80. 
Am.  Rep.  88. 
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to  an  interference  with  the  ordinary  comfort  of  existence,  as  dis- 
tinguished from  a  mere  fanciful  feeling  of  distaste,  irrespective 
of  whether  actual  damage  has  been  sustained.«i  And  so  it  was 
held  that  the  reasonable  apprehension  of  danger  from  infection, 
resulting  from  the  proximity  of  a  throat  hospital,  was  sufficient 
to  render  such  hospital  an  annoyance,  even  tliough  there  was  no 
actual  risk  of  infection.«2  And  the  erection  of  a  large  wooden 
screen  above  the  fence  between  the  leased  premises  and  those 
adjoining,  which  tended  substantially  to  interfere  with  the  ac- 
cess of  light  to  the  latter  premises,  was  regarded  as  an  annoy- 
ance.^3  B^t  a  prominent  advertisement,  even  though  ugly  and 
obtrusive,  placed  across  the  front  of  the  building  leased,  in  a 
neighborhood  exclusively  devoted  to  business,  was  held  not  to 
be  within  a  covenant  against  the  doing  of  anything  which  might 
grow  to  the  injury,  annoyance, 'disturbance  or  inconvenience  of 
the  lessors.^^ 

To  involve  a  breach  of  a  covenant  by  the  lessee  not  to  maintain 
a  "nuisance,"  it  is  not,  it  seems,  necessary  that  the  nuisance  be 
one  in  the  technical  sense.«5  But  a  different  view  has  been  as- 
serted, with  the  result  of  holding  that  the  establishment  of  a 
national  (public)  school  does  not  involve  a  breach  of  such  a 
covenant.''^''  A  boys'  school  has  been  regarded  as  within  a  cove- 
nant against  any  trade,  business,  or  occupation  whereby  any  in- 
jurious, offensive  or  disagreeable  noise  or  nuisance  shall  be  oc- 
casioned.^'' 

g.  Covenant  as  to  liquor  business.  A  covenant  on  the  part  of 
the  lessee  not  to  use  the  premises  for  a  liquor  business,  or  for  a 
liquor  business  of  a  particular  character,  has  occasionally  been 
the  subject  of  judicial  construction.  It  has  been  decided  that  a 
covenant  not  to  use  a  building  on  the  premises  as  "a  public 
house,  tavern,  or  beershop"  is  broken  by  selling  beer  not  to  be 
drunk  on  the  premises,^^  while  a  covenant  not  to  use  a  building 

81  Todd-Heatly  v.  Benham.  40  Ch.       "s  Tod-Heatly   v.   Benham,    40   Oh. 

Div.   80. 

■r,     1-  ^     An    n-h        ""Harrison  v.  Good,  L.  R.   11  Eq. 
02Tod-Heatly   v.    Benham.    40    Ch.   ^^^ 

^'^'-  8^-  67  Wanton  v.  Coppard  [1899]  1  Ch. 

83  Wood  V.  Cooper  [1894]  3  Ch.  671.   ^^ 

«4  0ur  Boys'  Clothing  Co.  v.  Hoi-  or  London  &  Suburban  Land  & 
born  Viaduct  Land  Co.,  12  Times  Bldg.  Co.  v.  Field,  16  Ch.  Div.  645;' 
Law  R.  344.  Nicoll  v.  Fenning,  19  Ch.  Div.  258. 
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as  a  beerhouse  or  as  a  public  house  for  the  sale  of  beer  is  not 
broken  by  such  sales  of  beer  to  be  drunk  elsewhere.''^  A  cove- 
nant by  the  lessee  that  he  will  not  sell  liquor  on  the  premises 
is  not  violated,  it  has  been  decided,  by  his  subletting  of  the  prem- 
ises for  use  as  a  retail  liquor  saloonj^ 

"When  property  is  leased  for  the  carrying  on  of  the  liquor 
trade,  there  is  sometimes,  particularly  in  England,  a  covenant  on 
the  part  of  the  lessee  not  to  do  any  acts  which  will  forfeit  the 
license.  A  covenant  by  the  lessee  not  to  do  any  act  which  may 
"affect,  lessen  or  make  void"  the  license,^i  or  cause  it  to  be 
"in  any  danger  of  being  suspended,  discontinued  or  forfeited, "^2 
has  been  held  not  to  be  broken  by  the  lessee's  conviction  of  sell- 
ing in  violation  of  law,  this  not  necessitating,  under  the  law,  a 
refusal  to  extend  the  license.  But  a  covenant  not  to  do  or  suffer 
to  be  done  on  the  premises  any  act  by  which  the  license  "may  be 
forfeited"  has  been  regarded  as  covering  a  case  in  which  the 
license  is  brought  in  jeopardy  by  the  act  of  the  tenant,  though  not 
actually  forfeited.'^^ 

A  covenant  not  to  do  or  suffer  any  act  whereby  the  license 
might  be  forfeited  is  not  broken  because  a  sublessee  does  such 
act,'^*  and  it  is  immaterial  that  the  covenant  by  the  lessee  is  that 
neither  he  nor  his  "assigns"  shall  do  such  act,  the  word  "as- 
signs" not  ordinarily  including  "  sublessees.  "^^  But  a  covenant 
at  all  times  during  said  term  to  keep  and  conduct  the  saloon  in 
a  regular  and  proper  manner  in  all  respects  has  been  regarded 
as  broken  by  the  closing  of  the  saloon  owing  to  a  breach  of  the 
licensing  law  on  the  part  of  a  sublesseeJ^ 

In  England,  when  premises  leased  for  a  "public  house"  or,  as 
we  would  ordinarily  say,  a  "saloon,"  are  owned  by  the  pro- 

69  London  &  N.  W.  R.  Co.  v.  Gar-  72  Fleetwood  v.  Hull,  23  Q.  B.  Div. 
netl,  L.  R.  9  Eq.  26;   Holt  &  Co.  v.    35. 

Collyer,  16   Ch.   Div.  718.     In   In   re  73  Harmann  v.   Powell,   60  Law  J. 

Cullen  &  Rial's  Contract  [1904]  1  Ir.  Q.  B.  628.  And  see  Mumford  v.  Walk- 

206,    a   covenant   not   to    follow    the  cr,  71  Law  J.  K.  B.  19. 

trade  of  a  publican  on  the  premises  74  Wilson  v.  Twamley  [1904]  2  K. 

was  held  not  to  be  broken  by  trading  B.  99. 

as  a  licensed  "spirit  grocer."  75  Bryant  v.  Hancock  &  Co.  [1898] 

70  Granite  Bldg.     Corp.  v.  Greene,  1  Q.  B.  716  [1899]  App.  Cas.  442. 

25  R.  I.  586,  57  Atl.  649.  76  Palethorpe  v.  Home  Brewery  Co. 

71  Wooler   V.   Knott,   1   Exch.    Div.   [1906]  2  K.  B.  5. 
124. 
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prietor  of  a  hnwciy,  a  coxciiant  is  frequently  entered  into  by  the 
lessee  to  buy  from  the  lessor  all  beer  sold  on  the  premises.  Such 
a  covenant  has  been  held  to  bind  the  lessee  only  so  long  as  the 
lessor  supplies  him  with  beer  of  good  marketable  quality,  and 
only  if  it  is  of  the  kind  required  l)y  him  in  his  busness.'^'^ 

h.  Covenant  to  occupy  personally.  Though,  apart  from  an 
express  stipulation  to  the  contrary,  the  lessee  is  not,  it  seems, 
under  any  oblicration  to  take  possession,'^'^  he  may  expressly  agree 
to  occupy.  It  has  been  held  that  a  covenant  to  "use"  the  house 
"as  a  dwelling"  was  broken  by  the  removal  of  the  tenant's 
family,  though  he  left  his  goods  there  and  occasionally  slept 
there."*^  And  a  covenant  by  the  lessee  to  reside  on  the  premises 
and  conduct  a  hotel  thereon  has  been  held  to  preclude  an  assign- 
ment to  a  corporation.'^^" 

1.  Covenant  as  to  taking  supplies  from  lessor.  Where  a  lessor 
agreed  to  supp^  to  the  lessee  tlie  whole  of  the  chlorine  still-waste 
as  it  came  from  his  still,  at  a  given  rate,  and  not  to  use,  injure 
or  part  with  any  of  the  still-waste  except  to  the  lessee,  it  was 
held  that  the  lessee  was  bound  to  take  the  whole  of  the  waste 
which,  during  his  tenancy,  came  from  the  still,  although  such 
waste  ceased  to  be  useful  to  him.^o  And  where  it  was  agreed, 
upon  the  leasing  of  lime  works,  that  the  lessor  should  furnish, 
and  that  the  lessee  should  take,  from  a  certain  colliery  all  the 
coal  that  might  be  required  for  the  lessee's  business,  and  that 
colliery  did  not  yield  the  quantity  required,  the  lessee,  it  was 
held,  could  resort  elsewhere  only  for  the  deficiency .^^  A  cove- 
nant by  the  lessee,  upon  a  lease  of  a  lot  in  the  grounds  of  a  camp 
meeting  association,  to  conform  to  such  regulations  as  the  as- 
sociation should  from  time  to  time  impose,  has  been  held  not  to 
entitle  the  association  lessor  to  make  a  retrulation  requiring  the 
lessee,  and  all  other  lot  owners,  to  purchase  all  their  supplies  at 
stores  operated  by  the  association.82 

Occasionally  the  lessee  of  promises  intended  to  be  used  for  the 
liquor  business  agrees  to  purchase  all  his  supplies,  or  a  specified 

77  See   post,   at   notes   83-87.  so  Bealey  v.   Stuart,  7  Hurl.  &  N. 

78  See  ante,  §  122.  753. 

70  Marsh  v.  Bristol,  65  Mich.   378,  "i  Wicht  v.  Dirksons,  1  Dow,  141. 

32  N.  W.  645.  «2  Thousand   Island    Park  Ass'n   v. 

79a  Jenkins   v.    Price    [1908]    1   Ch.  Tucker.  173  N.  Y.  203,  65  N.  B.  975, 

10.  60  L.  R.  A.  786. 
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portion  thereof,  from  the  lessor.  Such  an  agreement  can,  it  has 
been  held,  be  enforced  only  so  long  as  the  lessor  supplies  a  good 
marketable  quality  of  the  specified  article,^^  and  the  kind  re- 
quired in  his  business.^^  But  a  contract  to  the  effect  that  no 
beer  other  than  that  manufactured  by  the  lessor  shall  be  sold 
on  the  premises  has  been  held  to  be  operative,  so  far  as  precluding 
the  sale  of  other  beer,  even  though  the  lessor's  beer  could  not  be 
legally  obtained,  as  was  known  to  the  parties  at  the  time  of  the 
lease,  and  though  the  lessor  was  a  member  of  a  combination 
formed  for  the  purpose  of  controlling  the  local  trade  in  beer.^^ 
"Whether  such  a  covenant  will  bind  the  lessee  or  his  assigns  in 
case  the  lessor,  or  the  transferee  of  the  reversion,  removes  the 
brewery  plant  to  another  place,  has  been  regarded  as  a  question 
of  construction.^^  The  benefit  of  a  covenant  binding  the  lessee 
to  take  beer  from  the  lessor  or  his  successors  in  business  only 
was  held  not  to  pass  to  a  transferee  of  the  reversion,  the  lessor 
continuing  the  business  himself.^''' 

j.  Persons  affected  by  covenant.  A  covenant  as  to  the  mode 
of  use  of  the  premises  is  one  which  runs  wnth  the  land,  so  as  to 
bind  one  to  whom  the  leasehold  interest  is  assigned.^^  And  so 
the  assignee  is  bound  by  a  covenant  to  conduct  the  liquor  busi- 
ness on  the  premises  strictly  according  to  law,^^  to  purchase  all 
his  stock  from  the  lessor,*''^  and  not  to  use  the  premises  for  a 
certain  purpose.''^ 

Though  a  covenant  by  the  lessee  to  use  premises,  or  not  to  use 
them,  in  a  particular  way,  is  binding  on  the  assignee,  and  ren- 
ders him  liable  in  damages  in  case  it  is  violated  by  him,  neither 

83  Hoi  combe  v.  Hewson,  2  Camp.  56,  47  N.  W.  47;  Granite  Bldg.  Corp. 
391;  Luker  v.  Dennis,  7  Ch.  Div.  227.  v.  Greene,  25  R.  I.  586,  57  Atl.  649; 

84  Ed  wick  V.  Hawkes,  18  Ch.  DlT.  Srolaskey  v.  Hood,  6  Phila.  (Pa.) 
199.  193. 

85  Joseph  Schlitz  Brew.  Co.  v.  Niel-  <=»  Crowe  v.  Riley,  63  Ohio  St.  1,  57 
sen,   77   Neb.   868,   110   N.   W.   746,   8  N.   E.   956. 

L.  R.  A.   (N.  S.)  494.  oo  White    v.    Southend    Hotel    Co. 

8«  See  Doe  d.  Calvert  v.   Reid,   10    [1897]  1  Ch.  767. 
Barn.  &  C.  849;    Clegg  v.  Hands,  44       9i  American     Strawboard     Co.     v. 
Ch.    Div.    503;    Manchester    Brewery  Haldeman  Paper  Co.,  27  C.  C.  A.  634, 
Co.  V.  Coombs  [1901]  2  Ch.  608.  83   Fed.    619,   applying  the  principle 

87  Birmingham  Breweries  v.  Jame-  of  Tulk  v.  Moxhay,  2  Phil.  Ch.  774, 
son,  67  Law  J.  Ch.  403.  post,  §  131. 

88  Wertheimer  v.  Hosmer,  83  Mich. 
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the  lessee  nor  liis  assij^nee  is  liable,  as  for  a  breach  of  such  cov- 
enant, 1)ecause  a  subtenant  uses  the  premises  in  a  way  not  in  ac- 
cord with  such  covenant,  and  this  has  been  decided  to  be  the 
case  even  thou^'h  the  covenant  is  expressly  made  binding  on  "as- 
sisrns,"  subtenants  not  beinj?  a8sifi;ns.^2 

It  has  in  one  state  been  decided  that  if  the  lessee  covenants  not 
to  "suffer"  a  particular  use  of  the  premises,  lie  is  lial)le  as  for  a 
lireaeh  of  the  covenant  if  a  subtenant  makes  such  use.^^  In  Eng- 
land, however,  a  ditTereut  view  is  adopted,  it  being  considered 
that  a  tenant  does  not  "suffer"  premises  to  be  so  used  merely 
l)ecause  he  leases  to  one  who  so  uses  them.''-*  Presumably,  how- 
ever, in  any  jurisdiction,  a  covenant  in  sreneral  terms  that  a  par- 
ticular use  of  the  premises  shall  not  be  made  would  be  regarded 
as  imposinjx  liability  on  the  covenantor,  and  also  upon  his  assigns, 
in  case  a  subtenant  makes  such  use.^^ 

A  subtenant,  not  being  in  privity  with  the  head  landlordj^^^'  is 
obviously  not  subject  to  any  liability  in  damages  by  reason  of 
his  failure  to  comply  with  a  covenant  of  the  original  lease  with 
reference  to  the  use  of  the  premises.®^  lie  may,  however,  under 
the  equitable  doctrine  that  one  taking  possession  of  property  is 
bound  by  any  existing  restrictions  upon  its  use  of  which  he  has 
notice,"'^  be  restrained  by  injunction  from  using  the  property  in 
violation  of  restrictions  contained  in  the  head  lease  ^^  or  in  any 

92  Bryant  v.  Hancock  &  Co.  [1898]  osa  See  post,  §§  161-164. 

1  Q.   B.  716;   Granite  Bldg.  Corp.  v.  o"  Crowe   v.   Riley,   63   Ohio   St.   1, 

Greene,    25    R.    I.    586,    57    Atl.    649.  57  N.  E.  956. 

But  see  Anderson  v.  Miller,  96  Tenn.  ot  See  post,  §  131. 

35.  33  S.  W.  615,  31  L.  R.  A.  604,  54  »»  Cosser  v.  Collinge,  3  Mylne  &  K. 

Am.  St.  Rep.  812,  post,  note  98.  283;   Trltton  v.  Bankhart,  56  Law  T. 

oRWhpeler   v.   Earle,    59    Mass.    (5  (N.    S.)     306;    Teape    v.    Douse,    92 

Cush.)   31,  51  Am.  Dec.  41;  Miller  v.  Law  T.  (N.  S.)  319;  Arnold  v.  White. 

Prescott,  163  Mass.  12,  39  N.  E.  409,  5  Grant  Ch.  371;  Peer  v.  Wadsworth, 

47    Am.    St.   Rep.   434.     Approval   of  67   N    J.   Eq.   191.   58  Atl.   379.     See 

this    view    is    expressed    in    Granite  Godfrey    v.    Black,    39    Kan.    193,   17 

Bldg.  Corp.  V.   Greene,  25  R.  I.  586,  Pac.   849,  7  Am.   St.  Rep.  544. 

57  Atl.  649.  Ill     Wertheimer     v.     Hosmer,     83 

94  Bryant  v.  Hancock  &  Co.  [1898]  Mich.    56,   47  N.  W.   47,  It  was  held 

1    Q.    B.    716;    Wilson    v.    Twamley  that  one  who  was  apparently  a  sub- 

[1904]   2   K.   B.   99.  tenant  could  be  enjoined  from  mak- 

wi  It    is    so    decided    in    Crowe    v.  ing    the    forbidden    use,    the    court, 

Riley,  63  Ohio  St.  1,  57  N.  E.  956.  however,    referring    to    him    as    "a«- 
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other  instrument  in  the  sublessor's  chain  of  title.^^*  But  thig 
doctrine  does  not,  it  has  been  decided,  authorize  an  injunction 
against  a  subtenant  to  compel  him  to  take  active  measures  against 
one  holding  as  his  tenant,  to  compel  him  to  refrain  from  making 
a  forbidden  use  of  the  premises.^^^ 

A  stipulation  by  the  lessee,  precluding  a  certain  use  of  the 
premises,  cannot  be  asserted  by  a  sublessee  of  a  part  of  the  prem- 
ises, the  stipulation  not  being  made  for  his  benefit,  and  he  being 
neither  the  covenantee  nor  an  assignee  of  the  covenantee.^^ 

k.  Waiver  of  covenant.  The  mere  fact  that  the  landlord  fails, 
for  a  considerable  time,  to  object  to  a  use  of  the  premises  not  in 
accord  vv^ith  the  covenant  does  not,  it  would  seem,  involve  a 
waiver  of  the  covenant.^  "^^  Nor  is  there  a  waiver  for  all  pur- 
poses because  he  assents  to  a  particular  act  which  would  other- 
wise constitute  a  breach.i^i     But  if  he  acquiesces  in  expenditures 

signee,"  and  liable  as  such  under  the  tion  as  to  the  use  of  the  premises, 
covenant  as  one  running  with  the  and  the  decision  is  perhaps  to  be 
land.  regarded  as  based  on  the  ground  of 

In  Stees  v.  Kranz,  32  Minn.  313,  negligence  in  using  the  premises  for 
20  N.  W.  241,  an  injunction  was  sus-  the  storage  of  an  inflammable  article, 
tained  as  against  the  subtenant  on  It  does  not  even  appear  whether  the 
the  ground  that  the  lessee,  having  subtenant  was  a  party  to  the  action. 
no  right  to  use  the  premises  in  a  "sa  Clements  v.  Welles,  L.  R.  1  Eq. 
certain  way,  could  not  give  such  200;  Dunn  v.  Barton,  16  Pla.  765. 
right  to  others.  But.  it  may  be  re^  osb  Hall  v.  Ewin,  37  Ch.  DIv.  74. 
marked,  a  subtenant  has  the  right  to  89  Beebe  v.  Tyre,  49  Wash.  157, 
make  a  particular  use  of  the  prem-  94   Pac.    940. 

ises,  not  because  the  tenant  gives  io«  See  London,  C.  &  D.  R.  Co.  v. 
him  such  right,  but  because  such  Bull,  47  Law  T.  (N.  S.)  413;  De  Bus- 
right  is  incident  to  the  right  of  pos-  sche  v.  Alt,  8  Ch.  Div.  286.  But  In 
session  given  to  him  by  the  tenant.  Wildey  Lodge  No.  21  v.  Paris,  81 
See,  also,  Spalding  Hotel  Co.  v.  Em-  Tex.  Civ.  App.  632,  73  S.  W.  69,  it 
erson,  69  Minn.  292,  72  N.  W.  119.       was  decided  that  the  landlord  could 

In  Anderson  v.  Miller,  96  Tenn.  not,  after  a  school  had  been  main- 
35,  33  S.  W.  615,  31  L.  R.  A.  604,  54  tained  on  the  premises  by  the  ten- 
Am.  St.  Rep.  812  (ante,  §  111,  note  ant  for  fifteen  years,  assert  that  It 
860),  it  is  said  that  the  rights  of  was  not  such  a  school  as  was  called 
the  subtenant  as  to  the  us«  of  the  for  by  the  lease, 
premises  were  to  be  measured  by  if>i  In  Brooks  v.  Clifton,  22  Ark. 
those  of  the  tenant  because  it  was  54,  it  Is  decided  that  a  provision  that 
through  him  that  he  occupied  the  the  premises  shall  be  used  for  the 
premises.  There,  apparently,  how-  storage  of  a  certain  class  of  articles 
ever,  there  was  no  express  stlpula-   only   is   not  wholly  waived   because 
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made  by  tin.'  tcnaiil  for  llu'  purposo  of  adaptirif,'  the  premises  tc 
a  particular  use,  he  cannot  afterwards  object  that  such  use  is 
prohil)itod  l>y  the  terms  of  the  lease,io2  |i,p,.e  boinrr  in  such  case  a 
valid  estoppel. 

1.  Remedies  for  breach.  Tn  case  of  ])reach  of  a  covenant  as 
to  the  use  of  the  premises,  the  landlord  may  bring  an  action  for 
damaijes,^"^  but  more  usually  he  would  seek  an  injunction  to 
restrain  the  forbidden  use,  a  remedy  to  which  the  landlord  is  well 
recoi?nized  to  ho  entitled. 'o-«  The  fact  that  the  landlord  might 
enforce  a  forfeiture  for  breach  of  such  covenant  does  not  dis- 
entitle him  to  an  injunction.io^ 

the  lessor  failed  to  object  to  its  use  io4  Godfrey  v.  Black.  39  Kan.  193. 
for  the  storage  of  certain  other  ar-  17  Pac.  849,  7  Am.  St.  Rep.  544; 
^jplgg  Hovnanian  v.  Bedessern,  63  III.  App. 

In  Gannett  v.  Albree.  103  Mass.  353;  Jalageas  v.  Winton.  119  III.  App. 
372.  it  was  decided  that,  where  the  139;  Maddox  v.  White,  4  Md.  72.  59 
Instrument  of  lease  stipulated  that  Am.  Dec.  67;  Stees  v.  Kranz,  32 
the  premises  should  be  used  "strictly  Minn.  313,  20  N.  W.  241;  Spalding 
as  a  private  dwelling,  and  not  for  Hotel  Co.  v.  Emerson.  69  Minn.  292, 
any  public  or  objectionable  pur-  72  N.  W.  119;  Steward  v.  Winters, 
pose,"  the  fact  that  the  lessor  con-  4  Sandf.  Ch.  (N.  Y.)  587;  Howard  v. 
sented  to  their  use  for  sleeping  EIUs,  6  N.  Y,  Super.  Ct.  (4  Sandf.) 
rooms  in  connection  with  a  girls'  369;  Well  v.  Abrahams,  53  App.  Div. 
school  did  not  preclude  him  from  ob-  313,  66  N.  Y.  Supp.  244;  Chautauqua 
jecting  to  their  subsequent  use  as  Assembly  v.  Ailing,  46  Hun  (N.  Y.) 
a  boarding  house.  582;    Dodge    v.    Lambert,    15    N.    Y. 

That  the  les?or  consents  to  the  Super.  Ct.  (2  Bosw.)  570;  Gillllan  v. 
assignment  of  the  lease  to  a  railroad  Norton.  29  N.  Y.  Super.  Ct.  (6  Rob.) 
company  does  not  entitle  the  com-  546,  33  How.  Pr.  373;  Orvis  v.  Na- 
pany  to  use  the  premises  for  a  rail-  tlonal  Commercial  Bank,  81  App.  Dlv. 
road  track,  a  use  not  permitted  by  631.  80  N.  Y.  Supp.  1029;  Jos.  Schlltz 
the  instrument  of  lease.  Bass  v.  Brew.  Co.  v.  Nielsen,  77  Neb.  868,  110 
Metropolitan  West  Side  Bl.  R.  Co.,  N.  W.  746,  8  L.  R.  A.  (N.  S.)  494; 
27  C.  C.  A.  147,  82  Fed.  857.  3^  L..  Cockburn  v.  Qulnn,  20  Ont.  519; 
j^   ^    Yll  Barret  v.  Blagrave.  5  Ves.  Jr.   555; 

102  See  Malley  v.  Thalheimer.  44  Tod-Heatly  v.  Benham.  40  Ch.  Dlv. 
Conn.  41;  London,  C.  &  D.  R.  Co.  v.   80. 

Bull.   47   Law  T.    (N.    S.)    413.  lou  Godfrey  v.  Black.  39  Kan.  193, 

103  See  Stillman  v.  Thompf^on,  80  17  Pac.  849,  7  Am.  St.  Rep.  544; 
Conn.  192.  67  Atl.  528,  an  action  for  Stees  v.  Kranz.  32  Minn.  813,  20  N. 
damages  on  account  of  the  breach  of  W.  241;  Barret  v.  Blagrave.  5  Ves. 
a  covenant  to  use  the  premises  as  a  Jr.  555.  Nor  does  the  fact  that  the 
bakerv,  thereby  destroying  the  value  lessor  has  asserted  a  forfeiture  have 
of  the  goo'l  will  and  of  the  bakery  such  an  effect.  Joseph  Schlltz  Brew, 
equipment  on  the  premises. 
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§  124.    User  resulting  in  nuisance. 

If  the  tenant  makes  such  a  use  of  the  premises  as  to  create  a 
nuisance  to  an  adjoining  owner,  he  is  obviously  liable  to  the 
latter  in  damages,  or  may  be  restrained  by  injunction  from  con- 
tinuing the  nuisance,  the  fact  that  he  is  in  possession  for  a  limited 
time  only  being  immaterial  in  this  regard.  If  the  lease  was  mado 
for  the  purpose  of  such  a  use,  the  lessor  will  be  liable  as  a  joint 
tort  feasor,! 06  jj^^  jf  ^e  cannot  be  regarded  as  having  connived 
at  such  a  noxious  use  of  the  premises,  neither  he  nor  his  transferee 
is  liable  on  account  of  such  use  by  the  tenant.^"'^ 

The  landlord,  if  the  owner  or  occupant  of  adjoining  premises, 
has  the  same  right  as  any  other  adjoining  owner  to  object  to  such 
a  use  of  the  premises  by  the  tenant  as  to  create  a  nuisance,  he 
not  having  consented  to  such  use.^'^s  If  not  the  owner  or  occu- 
pant of  neighboring  premises,  the  landlord  has,  it  would  seem, 
apart  from  express  stipulation,  no  right  to  object  to  a  particular 
use  of  the  premises  as  constituting  a  nuisance,  unless  it  involves 
the  commission  of  waste.^*^^ 

Co.  V.  Nielsen,  77   Neb.   868,  110  N.  Faulkner,  25  Ky.  Law  Rep.  1037,  76 

W.  746,  8  L.  R.  A.  (N.  S.)  494.  S.    W.    1083.     Here    the    use    of    the 

106  See  ante,  §  102,  at  note  565.  premises    for    storing    manure    was 

107  Bachert  v.  Lehigh  Coal  &  Nav.  regarded    as   a    public   nuisance. 
Co.,    208    Pa.    362,    57  Atl.    765.     See       los  Fogarty  v.  Junction  City  Press- 
ante,  §  121.  ed  Brick   Co.,   50   Kan.   478,  31  Pac. 

A  covenant  by  the  lessor  to  in-  1052,  18  L.  R.  A.  756. 
demnify  the  lessee  against  any  dam-  io9  But  in  Kurrus  v.  Seibert,  11 
age  caused  by  using  the  premises  for  111.  App.  (11  Bradw.)  319,  it  seems 
a  purpose  constituting  a  public  nui-  to  have  been  considered  that  merely 
sance  was  held  to  be  illegal  in  Leb-  as  landlord  one  might  abate  a  nui- 
anon  Carriage  &   Implement  Co.   v.  sance  on  the  premises. 
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EASEMENTS  AND  ANALOGOUS  RIGHTS. 

§  125.  Easements  existing  at  time  of  lease. 

126.  Express  grant  or  agreement. 

127.  "Appurtenances." 

128.  Implied  grant  of  easement. 

129.  Reservation  of  easement. 

180.  Acquisition  or  grant  by  tenant. 

131.  Restrictive  covenants. 

182.  Rights  of  access  and  approach. 

133.  Light. 

134.  Water  rights. 

135.  Use  of  adjoining  premises. 

136.  Furnishing  of  power. 

137.  Furnishing  of  heat. 

138.  Signs  and  other  advertising  devices. 

§  125.    Easements  existing  at  time  of  lease. 

Upon  the  making  of  a  lease  of  land,  as  upon  any  other  con- 
veyance thereof,  easements  already  existent,  appurtenant  to  the 
demised  premises,  pass  with  the  land,  and  the  lessee  or  his  as- 
signee has  the  right  to  the  enjoyment  thereof  so  long  as  the  ten- 
ancy continues.^  If  for  instance  there  is  a  right  of  way  ap- 
purtenant to  the  demised  land,  the  lessee  is  entitled  to  the  use 

1  Philadelphia  &  Rpading  Coal  &  In  Edmison  v.  Lowry,  3  S.  D.  77, 
Iron  Co.  V.  New  York,  21  Fed.  97;  52  N.  W.  583.  17  L.  R.  A.  275,  44 
Bedlow  V.  New  York  Floating  Dry-  Am.  St.  Rep.  774,  it  is  said  that  the 
Dock  Co.,  112  N.  Y.  263,  19  N.  E.  800;  lease  of  property  abutting  on  a  pub- 
Brown  V.  Honeyfleld  (Iowa)  116  N.  lie  street  includes  all  the  rights,  In- 
W.  731;  A.  H.  Pugh  Printing  Co.  v.  cldents  and  easements  in  such  street 
Dexter,  5  Ohio  N.  P.  332;  Skull  ▼.  belonging  to  said  property  and  not 
Glenister,  16  C.  B.   (N.  S.)   81.  specially  reserved  In  the  lease. 
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thereof,^  and  a  lessee  has  been  decided  to  he  entitled  to  water 
rights  enjoyed  by  his  lessor  in  connection  with  the  premises.^ 

§  126,     Express  grant  or  agreement. 

The  lease  may,  by  express  provision,  create  in  favor  of  the 
lessee  easements,  or  rights  in  the  nature  of  easements,  affecting 
the  lessor's  exclusive  enjoyment  of  land  retained  by  him,  that  is, 
the  lessee  may  be  given,  as  appurtenant  to  the  demised  land, 
rights  as  to  the  use  of  land  retained  by  the  lessor.^  For  instance, 
the  lease  may  give  the  lessee  a  right  of  way  over  land  retained  by 
the  lessor,  or,  in  the  case  of  a  lease  of  a  room  or  rooms  in  a  build- 
ing, the  lessee  may  be  given  a  right  to  use  a  passageway  or  stair- 
case in  the  part  of  the  building  retained  by  the  lessor.^  So  a  lessee 
may  be  given  a  right  to  light  coming  over  other  land  retained  by 
the  lessor,  the  effect  being  to  preclude  any  obstruction  of  such 
light  by  the  lessor.^ 

Not  infrequently  the  lease  expressly  gives  to  the  lessee  certain 

2  Morrison  v.  Chicago  &  N.  W.  R.  water  vests  in  a  lessee  of  such  land. 

Co.,    117    Iowa,    587,    91    N.   W.    793;  Crook  v.  Hewitt,  4  Wash.  749,  31  Pac. 

Oliver  v.  Dickenson,  100  Mass.   114.  28. 

In  Avery  v.  New  York  Cent.  &  H.  R.       4  in  Basserman  v.  Trinity  Church 

R.  Co.,   26  N.  Y.   St.  Rep.  279,  7  N.  Soc,  39  Conn.  137,  the  lease  gave  the 

Y.  Supp.  341,  a  right  in  the  lessor  to  lessees   "the    privilege   of   using   the 

have    access    to    a    railroad    station,  well  and  necessary  on   the  lot  next 

created    hy    covenant,    was    held    to  south,  so  long  as  they  remain,"  and 

pass  to  the  lessee.     The  right  in  this  it  was  held  that  the  lessees  could  not 

case  was,  however,  created  by  a  cov-  demand  that  they  remain  after  the 

enant,  and  the  covenant  was  regard-  lessors    desired    to    remove    them. 
ed  as  running  with   the   land.     The       Where  the  lessor  of  land  abutting 

court  seems  to  regard  it  as  a  right  on  a  highway,  the  fee  of  which  be- 

resting  In   a  contract   and    an   ease-  longed  to  him,  on  leasing  the  prem- 

ment  as  well,  but  this  is,  it  is  con-  ises  for  a  term  of  years,  authorized 

ceived,  a  legal  impossibility.  the  lessee  to  maintain  scales  in  the 

8  Wyman    v.    Farrar,     35    Me.     64  highway    in    front    of    the    premises 

(lease  of  factory  run  by  water;  les-  leased,  the  privilege  of  so  doing  was 

Bee  has  lessor's  rights  as  to  water) ;  held    to    terminate    with    the    lease. 

Stevens  v.  Wadleigh,  5  Ariz.  90,  46  Berry-Horn  Coal   Co.  v.  Scruggs-Mc- 

Pac.   70    (lessee  succeeds  to  lessor's  Clure  Coal  Co.,  62  Mo.  App.  93. 
rights  as  to  irrigation  from  a  "com-       s  See  post,  §  132. 
munity  ditch").  6  Keating  v.  Springer,  146  111.  481, 

The  "natural  right"  of  the  owner  34  N.  E.  805,  22  L.  R.  A.  544,  37  Am. 

of  riparian   land  to  the   use  of  the  St.  Rep.  175. 
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privileges  or  facilities  bused  upon  a  use  to  be  made  by  the  lessor 
of  land  retained  by  hira.  For  instance,  the  lessor  may  agree  to 
furnish  light,  heat,  or  power,  from  premises  remaining  in  his  con- 
trolJ  Tlie  lessee's  right  under  such  an  agreement  is  in  its  na- 
ture contractual  and  not  proprietary,  and  the  term  "easement," 
sometimes  used  in  such  connection,  seems  out  of  place,  the  only 
point  of  resemblance  to  an  easement  being  that  a  burden  is  im- 
posed on  the  lessor,  as  regards  the  utilization  of  the  premises 
retained  by  him,  in  favor  of  the  leasehold  estate,  or  rather,  in 
favor  of  the  person  having  such  estate. 

§  127.     "Appurtenances." 

Though  the  word  "appurtenances"  is  frequently  found  in  a 
conveyance  of  land,  its  use  is  ordinarily  immaterial,  since,  with- 
out it,  easements  already  existent,  which  are  appurtenant  to  the 
land,  will  pass,  and  casements  corresponding  to  pre-existing  (luasi 
easements,  if  "apparent"  and  "continuous,"  will  be  created.* 
Occasionally,  however,  the  faot  that  a  lease  of  premises  is  ex- 
pressed to  be  "with  the  appurtenances"  has  been  regarded  as 
giving  the  lessee  easements  or  privileges  which  he  would  not 
otherwise  have  acquired.®  Thus  in  perhaps  one  or  two  English 
cases  this  Avord  has  been  regarded  as  vesting  in  the  lessee  an 
easement  of  a  right  of  way,  corresponding  to  a  pre-existing  quasi 
easement,  though  this  was  not  of  such  a  continuous  and  apparent 
character  that  there  was  a  grant  of  the  easement  by  implication,^*' 
and  it  has  been  declared  in  one  state  that  the  use  of  this  word 
gives  the  lessee  "whatever  was  attached  to  or  used  with  the 
premises,  as  incident  thereto,  and  convenient  or  essential  to  the 
l)eneficial  use  or  enjoyment  thereof,  "^^  it  being  in  that  case  re- 
i^arded  as  giving  to  the  lessee  of  a  room  certain  rights  in  land  on 
which  it  fronted.  In  other  cases  the  use  of  the  word  was  held  to 
give  to  the  lessee  of  part  of  a  building  a  right  to  "exhaust  steam" 

T  See  post,  §§  136,  137.  case.     See  cases  collected   in  Words 

« See   cases   cited   2   Tiffany,   Real  and  Phrases,  vol.  1,  p.  477  et  seq. 

Prop.  §  393,  and  ante,  §  125,  post,  §  lo  Morris   v.   Edgington,    3   Taunt. 

128.  24;    Thomas  t.  Owen,  20  Q.  B.  Dlv. 

0  The    word    is    occasionally    given  225. 

some  effect  in  a  conveyance  In   fee,  ii  Doyle  v.  Lord,  04  N.  Y.  432,  437, 

but  what  effect  seems  to  depend  on  21  Am.  Rep.  629. 

the  circumstances  of  the  particular 
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from  the  lessor's  engine  as  he  had  been  accustomed  to  have  it 
under  previous  leases/ ^  and  the  right  to  use  a  furnace  in  the 
basement  of  the  building  for  the  purpose  of  heating  the  upper 
floors  leased.^3  On  the  other  hand  it  has  been  held  to  give  no 
right  to  have  steam  and  forced  air  furnished  to  the  premises, 
even  though  there  is  a  local  custom  to  furnish  them  under  like 
circumstances/'*  nor  to  give  a  right  of  way  not  previously  ex- 
istent.i^a 

In  one  case  it  was  held  that  the  word  "appurtenances"  could 
be  shown,  by  oral  evidence,  to  mean  that  there  should  not  be 
opened,  into  the  passageway  leading  to  the  leased  premises,  an 
entrance  to  an  adjoining  saloon. ^^ 

The  word  "appurtenance"  is  properly  confined  to  things  of  an 
incorporeal  character,  and  a  conveyance  of  land  "with  the  ap- 
purtenances" will  not  ordinarily  pass  land  other  than  that  de- 
scribed, on  the  theory  that  it  is  appurtenant  thereto,  that  is,  "land 
cannot  be  appurtenant  to  land."^'^  ^^^j  ^i^jg  principle  has  been 
applied  in  connection  with  a  lease. i''  But  there  are  decisions  to 
the  effect  that  it  may,  in  a  particular  case,  be  shown  that  the 
word  was  not  used  in  its  technical  sense,  but  was  used 
in  the  sense  of  "usually  occupied  or  enjoyed  with,"  so 
as  to  pass  land  other  than  that  specifically  described,!^ 
and  it  was  decided  in  one  case  that  a  lease  of  a  lot  "with  the  ap- 

12  Thomas  V.  "Wiggers,  41  111.  470.  i^a  Georke    v.    Wadsworth    (N.    J. 
In  Parish  v.  Vance,  110   111.  App.   Eq.)    68  Atl.  71. 

50,    it    was    held    that   the    right    to  is  Lynch    v.    Hunneke,    61    N.    Y. 

have  electric  light  furnished  by  the  Super.  Ct.  235,  19  N.  Y.  Supp.  718. 

lessor  passed  as  an  appurtenance  to  ir,  Co.   Litt.   121   b;    cases    cited    2 

the  rooms  leased,  as  included  in  the  Tiffany,  Real  Prop.  §  393,  note  227; 

word   "appurtenances"  in  the  lease,  "Words  and  Phrases,  vol.  1,  p.  484. 

so  that  the  lessor  could  not  cut  it  off  it  Oliver   v.    Dickinson,    109    Mass. 

or    withdraw    the    service,    it    being  114;    Ogden    v.    Jennings,    62    N.    Y. 

absolutely     necessary     to     the     les-  526. 

see's    business,    there    being   no    gas  is  See  Elphinstone,   Interpretation 

connections    and    the    lessor's    agent  of    Deeds,    188;     Hill    y.    Grange,    1 

having  stated,  before  the  lease,  that  Plowd.  164;  Hearn  v.  Allen,  Cro.  Car. 

it    was    appurtenant    and    would    be  57;    Thomas  v.  Owen,  20  Q.  B.  Div. 

Included  in  the  lease.  225;  Whitney  v.  Olney,  3  Mason,  280, 

13  Stevens  v.  Taylor,  111  App.  Div.  Fed.  Gas.  No.  17,595;  Hill's  Lessee 
561,  97  N.  Y.  Supp.  925.  v.   West,   4   Yeates    (Pa.)    142;    Otis 

iiWatkins  v.  Greene,  22  R.  L  34,  v.  Smith,  26  Mass.  (9  Pick.)  293; 
46  Atl.  38.  Ammidown     v.     Granite    Bank,     90 

L.  and  Ten.  52. 
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purtenances"  inelndcd  tide  and  sliorc  lands,  an  intention  to  this 
eft'ect  appearing  from  other  provisions  in  the  lease  and  the  acts 
of  the  parties.18  The  word  "appurtenance"  in  the  lease  of  a 
hotel,  does  not,  it  has  been  decided,  cover  an  iron  kettle  located 
on  an  adjoining  lot,  and  used  for  heating  water  for  the  purposes 
of  the  hotel.2o 

5  128.    Implied  grant  of  easement. 

In  many  cases,  upon  a  conveyance  in  fee  of  land,  an  easement 
has  been  implied  in  favor  of  the  grantee,  upon  the  ground  that 
before  the  conveyance  a  quasi  easement,  of  an  apparent  and  con- 
tinuous nature,  existed  in  favor  of  the  land  conveyed,  that  is, 
that  the  grantor,  before  the  conveyance,  made  use  of  the  laud  re- 
tained by  him  for  the  benefit  of  the  land  subsequently  conveyed 
by  him.2i  It  is  on  this  theory,  or  one  analogous  thereto,  ap- 
parently, that  a  lease  has,  in  some  cases,  been  held  to  create  in 
the  lessee,  by  implication,  rights  in  the  nature  of  easements,  re- 
strictive of  the  lessor's  free  enjoyment  of  the  land  retained  by 
the  latter.22  Accordingly,  it  has  been  decided  that,  upon  a  lease 
of  a  room  or  rooms  in  a  building,  the  lessee  is  entitled  to  the  use 
of  the  stairs,  hallways  and  entrances  which  have  ordinarily  been 
used  as  a  means  of  access  thereto,  although  no  mention  thereof 
is  made  in  the  instrument  of  lease,23  and  likewise  to  the  use  of 
closets  and  wash  rooms  contiguous  to  the  rooms,^^  and  to  the  use 

Mass.  (8  Allen)  235;  Frey  v.  Drahos,    thereto  from  hotel  rotunda);  Hall  v. 

6  Neb.  1.  29  Am.  Rep.  35.3.  Irvln,    78    App.    Div.    107.    79    N.    Y. 

19  Brown  v.  Carkeek,  14  Wash.  443,  Supp.  614  (lessee  of  rooms  entitled 
44  Pac    887.  to  "se  of  elevators,  hallways,  stairs 

20  Barrett  v.  Bell,  82  Mo.  110,  52  and  entrance  to  building)  ;  Hamil- 
Am.   Rep.   361.  ton  v.   Graybill,  19  Misc.  521,  43  N. 

21  See  1  Tiffany,  Real  Prop.  §  317.  Y.  Supp.  1079    (lessee  of  two  rooms 

22  In  Jones  v.  Hunter,  1  New  Br.  entitled  to  entrance  from  hall  to 
Eq.  250,  the  lessor  was,  on  this  the-  each,  as  existing  at  time  of  lease) ; 
ory,  restrained  from  building  so  as  Miller  v.  Fitzgerald  Dry-Goods  Co., 
to  block  up  an  access  to  the  demised  62  Neb.  270,  86  N.  W.  1078  (lessee  of 
premises  through  an  alleyway.  upper  story  entitled  to  use  of  entry- 

28  Kitchen  Bros.  Hotel  Co.  v.  Phil-  way  and  stairway  leading  to  rooms), 
bin,  2  Neb.  Unoff.  340,  96  N.  W.  487       24  Hall  v.  Irvin,  78  App.  Div.  107, 
(lease  of  room  in  hotel  building  to   79   N.   Y.   Supp.    614;    Underwood  v. 
ticket   broker;    latter   is    entitled    to   Burrows,  7  Car.  &  P.  26. 
use    of    door    and    hallway    leading 
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of  a  doorbell  or  knocker.^s  And  a  lease  of  an  office  room  has 
been  regarded  as  entitling  the  lessee  to  maintain  signs  on  the 
stairway  leading  thereto.^s  A  lease  of  a  store  in  a  building  has 
been  held  to  entitle  the  lessee  to  the  use  of  a  hatchway  and  hoist- 
ing apparatus  in  common  with  lessees  of  other  rooms  in  the  baild- 
ing.27  So  the  right  to  a  "blast"  necessary  for  the  lessee's  forges, 
and  which  had  been  furnished  from  the  lessor's  adjoining  prem- 
ises for  several  years,  has  been  held  to  pass  under  the  leasees 
Likewise,  a  lessee  of  a  building  is  entitled  to  the  support  of  an 
adjoining  building  owned  by  the  lessor  at  the  time  of  the  lease,^'^ 
this  being  in  accordance  with  the  recognized  rule  in  the  case  of 
a  conveyance  in  fee.^*'  How  far,  in  order  that  an  easement  may 
thus  be  created  by  implication,  it  must  be  necessary  to  the  en- 
joyment of  the  premises  leased,  does  not  clearly  appear.  In  sev- 
eral of  the  cases  in  which  such  an  easement  is  recognized,  its 
existence  is,  in  part  at  least,  based  on  the  fact  that  it  is  necessary 
for  the  full  enjoyment  of  the  leased  premises,^''^  and  conversely, 
in  several  cases,  the  existence  of  a  particular  easement  is  denied, 
on  the  ground  that  it  is  not  necessary  to  the  enjoyment  of  the 
premises.31 

25  Underwood  v.  Burrows,  7  Car.  Y.  Supp.  754.  And  see  post,  §  133, 
&  P.  26.  as  to  easements  of  light. 

26  Miller  v.  Fitzgerald  Dry-Goods  In  Riddle  v.  Littlefield,  53  N.  H. 
Co.,  62  Neb.  270,  86  N.  W.  1078.  503,  16  Am.  Rep.  388,  it  is  said  by 
See  Whitehouse  v.  Aiken,  190  Mass.  Foster,  J.,  that  by  the  lease  of  a 
468,  77  N.  E.  499.  house  or  store  "everything  which  be- 

27  Browning  v.  Dalesme,  5  N.  Y.  longs  to  it,  or  is  in  use  with  it,  and 
Super.  Ct.    (3  Sandf.)   13.  which  is  essential  to  its  enjoyment, 

28Thropp  V.  Field,  26  N.  J.  Eq.  (11  passes   as   Incident,   unless   speciaMy 

C.  E.  Green)    82.  reserved." 

29  Snow  V.  Pulitzer,  142  N.  Y.  263,  3i  Cummings  v.  Perry,  169  Mass. 
36  N.  E.  1059.  150,  47  N.   E.  618,   38  L.  R.  A.   149; 

30  1  Tiffany,  Real  Prop.   §   317.  Id.,  177  Mass.  407,  58  N.  E.  1083   (a 
30a  Miller  v.   Fitzgerald  Dry-Goods   right  to  use  an  elevator  for  certain 

Co.,    62    Neb.    270,    86    N.    W.    1078;  purposes    held    not    to    pass    to    tho 

Browning  v.  Dalesme,  5  N.  Y.  Super,  lessee  of  a  room,  it  not  being  "nec- 

Ct.    (3  Sandf.)    13;   Gans  v.  Hughes,  essary,"  the  mode  of  construction  of 

38  N.  Y.  St.  Rep.  490,  14  N.  Y.  Supp.  the  elevator  and  the  various  rooms 

930;  Snow  v.  Pulitzer,  142  N.  Y.  263,  showing    it   not   to   be    so    intended, 

36  N.  E.  1059;  Thropp  v.  Field,  26  N.  and  a  stipulation  in  the  lease  for  its 

J.  Eq.  (11  C.  E.  Green)  82.     See  Rob-  use  for  other  purposes  excluding  any 

ert  V.  Thompson,  16  Misc.  638,  40  N.  such   implication) ;    Hill  v.   Schultz, 
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The  doctrine  that,  upon  a  conveyance  of  land,  which  is  other- 
wise inaccessible  except  by  trespass  on  a  stranj^'er's  land,  the 
grant  of  a  "way  of  necessity"  will  be  implied,  applies  in  the  case 
of  a  conveyance  by  way  of  lease^^  ^nd  so,  upon  a  lease  of  the 
upper  floors  of  a  building,  a  way  of  necessity  over  the  stairs 
necessary  to  reach  it  will  no  doubt  be  implied.^^a 

In  England  the  doctrine  has  been  laid  down  that  when  one  con- 
veys land  for  a  particular  purpose,  as  for  the  erection  of  a  house, 
or  for  the  conduct  of  a  particular  business,  the  grantor  thereby 
precludes  himself  from  using  adjoining  land  in  such  a  way  as 
to  interfere  with  the  use  of  the  premises  granted  for  such  pur- 
pose, since,  it  is  said,  this  would  be  "in  derogation"  of  the 
grant.^2  The  principle  is  evidently  applicable  in  the  case  of  a 
conveyance  by  way  of  lease  as  well  as  when  the  conveyance  is  in 
fee.  And  there  are  cases  in  which  it  has  been  applied  in  that 
connection.^^ 

It  has  in  one  jurisdiction  been  decided  that  a  lease  of  premises 
"to  be  used  as  a  bakery"  will  give  the  lessee  a  right  to  have  the 
water  connection  with  the  pipes  on  the  lessor's  adjoining  prem- 
ises remain  intact,  water  being  necessary  to  such  use  of  the 
premises.^^ 

There  are,  in  this  country,  occasional  decisions  and  dicta  which, 

40  N.  J.  Eq.  (13  Stew.)  164  (lessee  35  La.  Ann.  784.  And  see  Ramirez 
of  a  store  held  not  entitled  to  have  v.  McCormick,  4  Cal.  245;  Motes  v. 
the  cellar  steps  under  his  show  win-  Bates,  74  Ala.  374;  Agate  v.  Lowen- 
dows  remain  covered  so  that  per-  bein,  4  Daly  (N.  Y.)  62. 
sons  could  approach  close  to  tho  s-'n  But  not  when  the  lease  ex- 
windows  to  inspect  the  contents,  pressly  provides  for  another  mode 
such  use  of  the  covering  not  boing  of  access.  Georke  v.  Wadsworth  (N. 
necessary  to  the  reasonable  enjoy-  j.  Eq.)  68  Atl.  71.  And  see  Ram- 
ment  of  the  store);  Howell  v.  McCoy,  irez  v.  McCormick,  4  Cal.  245. 
3  Rawle  (Pa.)  2.'S6  (lessee  of  tanyard  a-t  Northeastern  R.  Co.  v.  Elliot,  1 
and  bark  mill  has  no  right  to  throw  Johns  &  H.  145;  Caledonian  R.  Co. 
waste  matter  in  the  stream  to  the  v.  Sprot,  2  Macq.  H.  L.  Cas.  449; 
injury  of  the  lessor's  lower  land,  nor  Rigby  v.  Bennett,  21  Ch.  Div.  559; 
put  it  on  the  lessor's  adjoining  land,  Siddons  v.  Short,  2  C.  P.  Div.  572. 
this  being  not  necessary  but  merely  34  Hall  v.  Lnnd,  1  Hurl.  &  C.  676; 
convenient  to  the  enjoyment  of  the  Aldin  v.  Latimer,  Clark,  Muirhead 
leased  premises).  &  Co.  [1894]  2  Ch.  437. 

32  Powers  V.  Harlow,  53  Mich.  507,       3.1  Qans    v.    Hughes.    38    N.    Y.    St. 
19  N.  W.  257,  51  Am.  Rep.  154;  New  Rep.  490,  14  N.  Y.  Supp.  930. 
Orleans   City   R.    Co.   v.    McCloskey, 
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while  in  terms  treating  the  action  of  the  lessor  as  a  breach  of  his 
covenant  for  quiet  enjoyment,  apfjarently  base  the  breach  upon 
the  fact  that  certain  rights,  more  or  less  in  the  nature  of  ease- 
ments, were  included  in  the  lease.  So  in  a  case  in  which  a  lessor 
was  held  liable  in  damages  for  interfering  with  the  water  priv- 
ileges attached  to  the  leased  premises,  in  a  way  which  the  lease 
was  construed,  not  to  permit,  it  was  said  that  "every  grant  of 
any  right,  interest  or  benefit,  carries  with  it  an  implied  under- 
taking, on  the  part  of  the  grantor,  that  the  grant  is  intended  to 
be  beneficial;  and  that,  so  far  as  he  is  concerned,  he  will  do  no 
act  to  interrupt  the  free  and  peaceable  enjoyment  of  the  thing 
granted.  "^^  And  in  another  jurisdiction,  in  an  action  by  the 
lessee  of  a  cigar  store  adjoining  a  hotel  with  the  right  of  entrance 
to  the  hotel,  for  injury  caused  by  the  act  of  the  lessor  in  "closing" 
the  hotel,  the  question  was  said  to  be  "what  was  leased,"  and  the 
lessor  was  held  liable  because  the  privilege  of  entrance  from  a 
hotel  actually  doing  business  was  to  be  regarded  as  included  in 
the  lease.2'^  So  in  a  somewhat  similar  case,  involving  the  closing 
of  an  entrance  from  the  lessor's  hotel  to  the  lessee's  saloon,  it 
was  said  that  "when  a  person  leases  a  room  with  doors  and  pas- 
sageways so  connected  with  other  rooms  that  these  are  essential 
to  the  use  and  enjoyment  of  the  room  leased,  the  law  implies  a 
covenant  that  such  use  shall  not  be  interfered  with  during  the 
term,"  it  being  further  said  that  "the  appurtenances  of  ingress 
and  egress,  essential  to  use  and  reasonably  within  the  contempla- 
tion of  the  leasing,  are  as  much  a  part  of  the  estate  conveyed  as 
the  room  itself,  and  any  interference  therewith  is  an  invasion  of 
the  rights  of  the  lessees  for  which  the  law  affords  a  remedy,  "^^ 

§  129.    Reservation  of  easement. 

The  lessor  may,  in  making  the  lease,  expressly  reserve  an  ease- 
ment in  the  premises  leased  in  favor  of  land  retained  by  him,^^ 

36  Dexter  v.   Manley,    58   Mass.    (4  of    the    use    of    adjoining    premises. 
Ciish.)    14,  per   Shaw,  C.   J.  See  post,  §  185  f  (8). 

37  Coulter  V.  Norton,  100  Mich.  389.  38  Shaft  v.  Carey,  107  Wis.  273,  83 
59  N.  W.  163,  43  Am.  St.  Rep.  458.  N.  W.  288,  per  Bardeen,  J. 

The  recovery  was  in  terms  allowed  39  See      Montgomery      Amusement 

on    the    theory    that    there    was    an  Co.    v.    Montgomery    Trac.    Co.,    139 

eviction.     But    it    is    difficult   to    see  Fed.   353. 
any  evictjon  in  the  mere  cessatioa 
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the  case  being  similar  to  the  orilinary  case  of  the  express  reserva- 
tion of  an  easement  upon  a  conveyance  in  fee.'"*  As  to  whetlier 
there  may  be  a  reservation,  as  well  as  a  grant,  by  implication,  of 
an  easement  similar  to  a  pre-existing  quasi  easement,  the  cases  in 
the  different  jurisdictions  are  not  in  harmony.*^  There  may, 
however,  in  all  jurisdictions,  be  an  implied  reservation  of  a  way 
of  necessity,-*-  and  also,  it  seems,  of  a  right  of  support  for  a  build- 
ing retained  from  a  building  conveyed,^^ 

§  130.     Acquisition  or  grant  by  tenant. 

The  tenant,  having  an  estate  in  the  premises,  may  no  doubt  ac- 
quire an  easement  appurtenant  to  the  leased  premises  for  the 
period  of  the  term  created  by  the  lease,  and  it  has  been  held  that 
if  he  acquires  such  an  easement,  not  for  his  own  term  only,  it  will 
enure  to  the  benefit  of  the  landlord  upon  the  expiration  of  the 
tenancy.''^'' 

A  tenant  for  years  may  create  an  easement  in  favor  of  others  to 
endure  for  the  period  of  his  own  holding.*'^ 

§  131.     Restrictive  covenants. 

In  England  the  courts  of  equity  have  established  a  doctrine 
that,  apart  from  any  question  of  whether  the  burden  of  a  covenant 
can  run  with  the  land  at  law,  one  who  takes  land  with  notice  of 
a  previous  contract  restricting  the  use  of  such  land,  made  with 
the  owner  of  other  land,-*-'"'  will  be  restrained  by  injunction  from 
making  a  use  thereof  in  violation  of  such  contract.^^  And  this 
doctrine  has  been  applied  as  against  a  lessee*'^  as  well  as  against 

40  See  1  Tiffany,  Real  Prop.  §  317.   Dock  Co.,  112  N.  Y.  263,  19  N.  E.  800, 

41  See  1  Tiffany,  Real  Prop.  §  317.   2  L.  R.  A.  629. 

42 1  Tiffany,  Real  Prop.  pp.  713-  44  Newhoff  v.  Mayo,  48  N.  J.  Eq. 
715  619,  23  Atl.  265,  27  Am.  St.  Rep.  455. 

In  Vldvard  v.  Cushraan,  23  Hun  45  See  Formby  v.  Barker  [1903]  2 
(N.  Y.)    434,  It  is   decided   that  the  Ch.  539,  554. 

right  to  use  a  stairway  in  a  store  40  Tulk  v.  Moxhay,  2  Phil.  Ch.  774; 
for  the  benefit  of  an  adjacent  store  Renals  v.  Cowllshaw,  9  Ch.  Div.  125; 
l9  not  reserved  by  implication  when  Rogers  v.  Hosegood  [1900]  2  Ch.  388. 
the  use  is  not  necessary  for  the  en-  47  Wilson  v.  Hart,  1  Ch.  App.  463; 
joyment  of  the  latter  store.  Fellden  v.   Slater.  L.  R.  7  Eq.   523; 

43  1  Tiffany.  Real  Prop.  p.  712.  Fitz  v.   lies  [1893]   1  Ch.  77;    Hallo- 

48a  Dempsey  v.  Kipp,  61  N.  Y.  462;    way  Bros.  v.  Hill  [1902]  2  Ch.  612. 
Bedlow  T.  New  York  Floating  Dry- 
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a  grantee  in  fee.  The  doctrine  has  also  been  extended  to  cases 
in  which  land  is  laid  out  into  lots  under  a  general  scheme  of  im- 
provement, it  being  intended  that  all  purchasers  of  such  lots  shall 
improve  them,  according  to  such  scheme,  for  the  common  benefit 
of  all,  and  in  such  ease  the  purchaser's  or  lessee'*^  of  one  lot  has 
been  allowed  to  enforce  by  injunction  a  covenant  entered  into  by 
either  a  prior  or  subsequent  purchaser  or  lessee  of  another  lot, 
restricting  the  mode  of  using  or  improving  the  lot  so  as  to  bring 
it  into  accord  with  the  general  scheme. 

Apart  from  any  express  covenants  of  this  character,  one  pur- 
chaser or  lessee  may,  it  seems,  be  compelled,  at  the  suit  of  an- 
other, to  refrain  from  using  or  improving  his  lot  so  as  to  infringe 
upon  the  general  scheme  of  improvement  with  knowledge  of 
which  he  purchased  or  obtained  his  lease.^*^  That  such  a  right  as 
to  the  adjoining  property  may  exivSt  independently  of  any  express 
covenant  is  in  effect  asserted  by  pjuglish  cases  which  decide  that 
the  lessee  of  a  flat  in  an  apartment  building,  whose  written  and 
printed  lease  shows  that  the  whole  building  was  used  or  intended 
to  be  used  for  residential  flats,  and  imposes  certain  regulations 
upon  the  lessee  in  accordance  with  this  intended  use,  is  entitled 
to  an  injunction  against  the  lessor,  seeking  to  turn  the  balance 
of  the  building  into  a  club,^i  a  hotel,^^  qj.  public  offices.^^ 

The  same  doctrine  as  to  the  binding  effect  of  a  restrictive 
covenant  would,  it  seems,  be  applied  as  against  an  assignee  of  a 
lessee,  so  as  to  subject  him  to  restrictions  imposed  by  covenants 
entered  into  by  his  assignor,  cither  the  lessee  or  a  person  from 
whom  the  land  has  passed  to  the  latter,  as  well  as  to  restrictions 
incident  to  a  general  scheme  entered  into  by  one  of  such  persons, 
and  with  reference  to  which  the  assignee  or  his  predecessor  in 
title  obtained  the  premises. 

The  doctrine  above  stated  has  been  enforced  not  only  against 
an  original  lessee  but  also  against  a  sublessee,  with  the  efl'ect  of 

48  See  1  Tiffany,  Real  Prop.  §  352.  si  Hudson  v.   Cripps    [1896]    1   Ch. 

49  Spicer  v.  Martin,  14  App.  Cas.  265,  approved  in  Jae?er  v.  Mansions 
12.  Consolidated,  87  Law  T.  (N.  S.)  690. 

50  See  De  Gray  v.  Monmouth  Beach  52  Alexander  v.  Mansions  Proprie- 
Club    House,    50    N.    J.    Eq.    329,    24  tary,  16  Times  Law  R.  431. 

Atl.   388.     See,   also,   article   by   Ed-       bs  Gedge  v.  Bartlett,  17  Times  Law 
ward    Q.    Keasby    in    6    Harv.    Law  R.  43. 
Rev.  297. 
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restraiuinj;  him  frcm  utiliziii;^'  the  premises  in  violation  of  any 
restrictive  covenants,  contained  in  the  head  Icase'^-*  or  elsewhere,'*'^ 
with  notice  of  which  he  couUl  be  charged. 

The  equitable  doctrines  above  referred  to  with  reference  to 
the  enforcement  of  restrictive  covenants  and  of  t^'cneral  schemes 
of  improvement  and  occupation,  have  been  substantially  recog- 
nized in  a  number  of  the  states  of  this  country,  or  analogous  doc- 
irines  have  been  asserted.  They  have  here,  however,  been  but 
.seldom  applied  as  against  lessees,""^  assignees  of  lessees,  or  sub- 
lessees,^" and  a  discussion  thereof  in  this  work  would  be  out  of 
place.5^  In  such  states  as  recognize  the  running  of  the  l)urden 
of  covenants  generally ,^^  it  would  seem  that,  without  reference 
to  the  equitable  doctrine  above  referred  to,  the  lessee  and  his 
as.signs  would  be  bound  by  covenants  entered  into  by  the  lessor 
with  a  third  person,  before  the  leasing  of  the  land,  as  to  the  use 
thereof. 

§  132.     Rights  of  access  and  approach. 

The  tenant  may  have  a  right  of  approach  and  access  to  the 
leased  premises  over  the  adjoining  premises  of  the  lessor  or  of 
some  other  adjoining  owner  or  owners  by  reason  of  an  express 
grant  of  such  right,  either  in  his  favor  or  in  favor  of  his  prede- 
cessor in  title. 

One  who  takes  a  lease  of  premises  cannot  complain  that  there 
is  no  means  of  access  thereto,  it  being  for  him,  before  taking  the 
lease,  to  satisfy  himself  in  this  respect  as  in  others.^^  If,  how- 
ever, the  lessor  retains  adjoining  premises,  there  is  an  implied 
grant  of  a  way  of  necessity  thereover,  provided  there  is  no  other 

B4  Tritton  v.  Bankart,  56  Law  T.  57  Stees  v.  Kranz,  32  Minn.  313,  20 
(N.  S.)  306;  Hall  v.  Ewin,  37  Ch.  N.  W.  241,  where  a  sublessee  was  re- 
Dlv.  74;  John  Bros.  Abergareo  Brew-  strained  by  injunction  from  violat- 
ery  Co.  v.  Holmes  [1900]  1  Ch.  188;  ing  a  covenant  by  the  lessee  not  to 
HoUoway  Bros.  v.  Hill  [1902]  2  Ch.  put  the  premises  to  a  specified  use, 
612.  See  Johnstone  v.  Hall,  2  Kay  seems  to  involve  an  application  of 
&  J.  414.  the    doctrine,    though    it    Is    not   in 

KB  Clements  v.  Welles,  L.  R.  1  Eq.   terms  referred   to. 
200.  f'8  The    decisions    are    summarized 

58  In    Parker    v.    Nightingale,    88   in  1  Tiffany.  Real  Prop.  c.  15. 
Mass.  (6  Allen)  341,  83  Am.  Dec.  632,       fin  Soe  1  Tiffany,  Rpal  Prop.  c.  14. 
the  doctrine  was  applied  as  against       "o  Handrahan  v.  O'Rogan.  45  Iowa, 
a  lessee.  298.     See  ante,  §  86  a. 
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mode  of  approach  except  over  the  premises  of  a  third  person,*'^ 
and  such  a  grant  of  a  way  of  necessity  may,  no  doubt,  be  implied 
upon  a  lease  of  a  part  of  a  building  as  well  as  upon  a  lease  of 
land.^2  jf^  however,  there  is  another  mode  of  approach  to  the 
premises,  even  though  less  direct  and  convenient^  this  doctrine 
has  no  application.^^s 

In  some  cases,  as  before  suggested,  a  right  to  pass  over  ad- 
joining premises  to  and  from  those  leased  may  exist  on  the  theory 
of  an  implied  grant  of  such  an  easement,  corresponding  to  a  pre- 
existing quasi  easement  existing  before  the  severance  of  the  tene- 
ments.^^ It  is  apparently  upon  this  theory,  as  well  as  sometimes 
upon  that  of  a  way  of  necessity,  that  the  tenant  of  rooms  in  a 
building  has  the  right  to  use  all  the  ordinary  modes  of  access 
thereto,  such  as  passageways,  stairways  and  elevators,  although 
no  mention  thereof  is  made  in  the  instrument  of  lease.*^^  And, 
ordinarily   at  least,  the  landlord   cannot  undertake   to   close  a 

61  See  cases  cited  ante,  note  32.       fact    that    the    lease    expressly    pro- 

62  See  Agate  v.  Lowenbein,  4  Daly  vided  for  the  construction  of  means 
(N.  Y.)  62;  Ramirez  v.  McCormick,  of  communication  between  such 
4  Cal.  245.  floors    and    adjoining    buildings    be- 

In  Chase  v.  Hall,  41  Mo.  App.  15,  longing  to  the  lessee. 
an  upper  floor,  which  was  leased,  64  Crabtree  v.  Miller,  194  Mass. 
was  accessible  at  the  time  of  the  123,  80  N.  E.  225.  See  ante,  §  128. 
lease  only  by  an  outside  stairway  cs  That  he  has  such  right,  see  Hall 
temporarily  erected  on  an  adjoining  v.  N.  Irvin,  78  App.  Div.  107,  79  N. 
lot  belonging  to  a  third  person.  Y.  Supp.  614;  Eschman  v.  Atkinson, 
This  stairway  having  been  subse-  91  N.  Y.  Supp.  319;  Miller  v.  Pitz- 
quently  removed,  it  was  held  that  gerald  Dry-Goods  Co.,  62  Neb.  270,  8tt 
the  tenant  of  such  upper  floor  could  N.  W.  1078.  In  Lindblom  v.  Berk- 
construct  another  stairway  on  the  man,  43  Wash.  356,  86  Pac.  567,  it 
rear  of  the  building,  consulting,  how-  was  held  that  the  lessor  could  not 
ever,  the  interest  of  the  reversioner  occupy  a  part  of  the  hallway  on  the 
in  locating  such  stairway.  first  floor  of  a  building  so  as  to  im- 

63  Motes  V.  Bates,  74  Ala.  374;  pede  the  convenience  of  access  to  the 
Ramirez  v.  McCormick,  4  Cal.  245;  second  floor  to  the  detriment  of  a 
Agate  v.  Lowenbein,  4  Daly  (N.  Y.)  tenant  thereof,  although  the  lease 
62.  gave  the  lessor  a  right  to  alter  the 

In    Georke   v.    Wadsworth    (N.    J.   stairway,    and    though    part    of    the 
Eq.)   68  Atl.  71,  it  was  decided  that   space    occupied    by    the    lessor    was 
no  right  to   use   a  stairway   to    the   obtained  by  changing  the  location  of 
upper  floors  leased  could  be  implied  the  stairway, 
as  a  way  of  necessity  in  view  of  the 
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moans  of  access  which  existed  at  the  time  of  the  lease,  even  though 
another  mi*ans  of  aceess  exists  or  is  provided."*^ 

There  may  be  a  grant,  in  elTect,  of  a  rijiijht  of  way  in  favor  of 
the  lessee,  by  reason  of  the  fact  tliat  the  lessor  has  estopped  him- 
self to  deny  the  existence  of  such  way,  as  when  in  the  instrument 
of  lease  he  describes  the  premises  as  abutting  on  a  road  or 
street.*''^ 

A  covenant  by  the  lessor  to  provide  a  suitable  ri^ht  of  way  is 
not  satisfied,  it  has  been  decided,  by  showing  that  a  way  by  ne- 
cessity already  exists.'* 

A  provision  in  the  instrument  of  lease  that  the  "gangways" 
bounding  the  premises  shall  be  kept  open  has  been  construed  as 
binding  both  the  lessor  and  lessee  to  refrain  from  obstructing  such 
ways 
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§  133.     Light. 

In  a  number  of  the  states  the  rule  is  apparently  established 
that,  upon  a  conveyance  in  fee,  the  grantee  does  not,  by  implica- 
tion, acquire  an  easement  of  light  in  adjoining  land  belonging 
to  the  grantor,  unless,  according  to  some  cases,  the  light  is  abso- 
lutely necessary  to  the  use  of  the  building  on  the  land  granted^" 
The  same  rule  has  been  applied  in  the  case  of  a  lease,  it  being 
held  that  the  lessor,  or  one  claiming  under  him,  may  erect  build- 
ings on  land  adjoining  the  premises  leased,  although  this  obstructs 
the  passage  of  light  to  the  latter  premises."^  The  courts  of  one 
or  two  states,  however,  have  adopted  the  English  rule,  that  if  one 
conveys  premises  on  which  there  is  a  building,  he,  or  his  subse- 
quent grantee,  cannot  build  on  adjoining  premises  so  as  to  cut  off 

eeKitohen  Bros.  Hotel  Co.  v.  Phil-       «»  Beckwith  v.  Howard,  6  R.  I.   1. 
bin,  2  Neb.  Unoff.  340,  96  N.  W.  487;        to  See   authorities  cited   1  Tiffany, 
Shaft  V.  Carey,  107  Wis.  273,  83  N.   Real  Prop.  p.  706. 
W.    288;    Hamilton    v.    Graybill,    19       71  Keating  v.  Springer,  146  111.  481. 
Misc.  521,  43  N.  Y.  Supp.  1079.  34  N.  E.  805,  22  L.  R.  A.  544,  37  Am. 

67  Thousand  Island  Park  Ass'n  v.  St.  Rep.  175  (in  this  case,  however, 
Tucker,  173  N.  Y.  203,  65  N.  E.  975,  there  was  an  express  covenant  on 
60  L.  R.  A.  786;  Espley  v.  Wilkes,  the  subject);  Palmer  v.  Wetmore,  4 
L.  R.  7  Exch.  298;  1  Tiffany,  Real  N.  Y.  Super.  Ct.  (2  Sandf.)  316; 
Prop.  §  320.  Myers  v.  Gemmel,  10  Barb.    (N.  Y.) 

e«  Bunker  v.  Pineo,  86  Me.  138,  29  537;  Lindsey  v.  First  Nat.  Bank, 
Atl.  959.  115  N.  C.  553,  20  S.  E.  621. 
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the  light  as  it  passed  to  the  building  at  the  time  of  the  con- 
veyance J  2 

In  the  case  of  a  lease  of  a  part  of  a  building,  that  is,  of  one  or 
more  rooms  therein  merely,  the  cases  even  in  this  country  tend  to 
restrict  the  rights  of  the  lessor  or  his  subsequent  transferee, 
whether  by  lease  or  otherwise,  to  obstruct  the  passage  of  light 
to  the  portion  of  the  building  leased.  Thus  it  has  in  one  state 
been  decided  that  the  lease  of  a  room  "with  appurtenances"  passes 
an  easement,  in  the  yard  attached  to  the  building,  for  the  pro- 
curement of  light  and  air,'^^  and  in  another  that  one  who  leases 
front  rooms  in  his  building  cannot  construct  an  addition  to  the 
building  on  an  unenclosed  space  in  front  thereof  so  as  to  cut  off 
the  light  and  air  from  the  rooms  and  cover  the  lessee's  signs  J* 
A.  like  view  has  been  asserted  as  to  the  obstruction  of  the  light, 
passing  to  that  part  of  the  building  which  is  leased,  by  reason  of 
an  alteration  of  the  building  itself,  it  having  been  decided  that 
the  lessor,  or  one  standing  in  his  place,  cannot  alter  the  building 
so  as  to  prevent  light  and  air  from  passing  through  a  "well"  as 
it  did  at  the  time  of  the  leaseJ^  And  it  has  likewise  been  de- 
cided that  the  tenant  of  an  upper  floor  cannot  obstruct  the  passage 
of  light  to  a  lower  floor  through  a  grating''^  or  skylightJ'^     In 

72  In  New  Jersey  the  lessee,  or  tioned,  no  easement  would  have 
any  other  grantee,  has  an  easement  passed,  but  it  also  distinguishes  the 
of  light  in  the  land  retained  by  the  cases  deciding  that  no  easement  of 
lessor.  Sutphen  v.  Therkelson,  38  light  is  created  by  implication  on  the 
N.  J.  Eq.  318;  "Ware  v.  Chew,  43  N.  J.  ground  that  in  this  particular  case 
Eq.  493,  11  Atl.  746;  Greer  v.  Van  the  yard  had  been  appropriated  to 
Meter,  54  N.  J.  Eq.  270,  33  Atl.  794.  the  use  of  the  building  and  was  a 
And  for  a  dictum  to  that  effect,  see  part  of  the  same  lot. 

Janes  v.  Jenkins,  34  Md.  1,  6  Am.  74  Brande  v.  Grace,  154  Mass.  210, 
Rep.  300.  In  Darnell  v.  Columbus  31  N.  E.  633.  But  in  Lindsey  v.  First 
Show  Case  Co.,  129  Ga.  62,  58  S.  E.  Nat.  Bank,  115  N.  C.  553,  20  S.  E. 
631,  it  was  held  that  the  lessee  had  621,  the  rule  that  no  grant  of  a  right 
an  easement  in  such  light  and  air  as  to  light  would  be  implied  was  ap- 
was  "essential  to  the  beneficial  en-  plied  as  as:ainst  a  lessee  of  a  single 
joyment  of  the  leased  tenement,"  floor  of  a  building,  the  lessor  having 
which  he  could  assert  againpt  one  improved  the  adjacent  lot  so  as  to 
subsequently  taking  a  lease  of  ad-  cut  off  the  light  needed  for  the  les- 
joining  land  from  the  same  lessor.       see's  photographic  business. 

73  Doyle  V.  Lord,  64  N.  Y.  432,  21       ^^  Case  v.  Minot,  158  Mass.  577,  33 
Am.    Rep.    629.     The   opinion    is   ap-   N.  E.  700,  22  L.  R.  A.  536. 
parently    to   the   effect   that   if   "ap-       ^^  Spies  v.  Damm,  54  How.  Pr,  (N. 
purtenances"     had    not    been     men-  Y.)   293. 
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the  various  cases  referred  to,  tlic  li^'l't  in  (lurslion  \va.s  presumably 
necessiiry  for  any  proper  enjoyment  of  the  premises,  and  they 
may  perhaps  be  rei^anled  as  euminf;;  within  tlie  exception  to  the 
general  rule,  sometimes  asserted,  that  a  grant  of  a  right  to  light 
will  be  implied  so  far  as  it  is  absolutely  necessary ."^ 

§  134.    Water  rights. 

The  lessee  of  land  abutting  on  a  natural  Avatercourse  has  the 
same  "natural  rights"  as  to  the  appropriation  and  utilization  of 
the  water  as  the  landlord,  if  himself  in  possession,  would  have 
had,"9  and  a  tenant  may  also  have  the  benefit  of  any  rights  as  to 
water,  created  by  contract  or  agreement,  in  favor  of  the  leased 
premises,  previous  to  the  date  of  the  lease.so  The  landlord  oc- 
casionally contracts  to  furnish  water  to  the  tenant  for  certain 
purposes  or  in  a  certain  amount.^i 

A  lease  of  land  covered  by  water  in  a  pond  gives  a  right  to  use 
the  water  and  to  take  the  fish  therein,^^  and  one  holding  under 
a  lease  of  land  covered  by  water  has  a  right  to  the  ice  which  may 
form  above  the  land  leased.^^     A  lease  of  land  at  the  edge  of  a 

77  0'>''eill  V.  Breese,  3  Misc.  219,  23  Stevens  v.  Wadleigh,  5  Ariz.  90,  46 
N.  Y.  Siipp.  526.  Pac.  70. 

In  Morgan  v.  Smith,  5  Hun  (N.  si  in  Ward  v.  Vance.  93  Pa.  499, 
Y.)  220,  it  was  held  that  the  con-  the  lessor  agreed  that  the  premises 
tinuance  of  the  obstruction  of  a  sky-  should  be  supplied  with  water  in  the 
light  by  the  tenant  of  an  upper  floor  same  manner  as  then  supplied,  this 
under  a  prior  lease  was  a  defense  to  being  under  contract  with  the  owner 
the  claim  for  rent,  the  lessor  having  of  adjoining  land  on  which  there 
stated  at  the  time  of  leising  the  was  a  well,  and  it  was  held  that  the 
lower  floor  that  the  obstruction  lessor  was  not  liable  to  the  lessee  be- 
wouM  be  removed.  cause  the  spring  became  dry. 

78  See  1  Tiffany,  Real  Prop.  §  317.  82  Smith  v.  Miller,  5  Mason,  191, 
note  126.     And  see,  also,  Stevens  v.   Fed.  Cas.  No.  13,080. 

Salomon,  39  Misc.  159,  79  N.  Y.  ss  Marsh  v.  McNider,  88  Iowa,  390, 
Supp.  136,  to  the  effect  that  light  55  N.  W.  469,  20  L.  R.  A.  333,  45  Am. 
"essential    to    the    benfflcial    use    of   St.   Rep.   240. 

the  premises"  cannot  be  cut  off  by  As  to  the  right  of  a  tenant  at  will 
the  lessor's  construction  of  an  addi-  of  premises,  to  which  a  right  to 
tion  to  the  building,  a  floor  of  which  take  ice  from  a  pond  was  appurte- 
had  Teen  leased.  nant,  to  restrain  a  subsequent  lessee 

70  Crook  V.  Hewitt,  4  "Wash.  749,  of  the  pond  from  turning  hot  water 
31   Pac    28.  ^^^^  ^^^  pond  in  the  course  of  man- 

so  Wyman   V.    Farrar,    35    Me.    64;    ufacturing    operations,    see    Walker 
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pond  "for  the  purpose  of  building  and  maintaining  an  ice  house 
thereon"  does  not  involve  a  grant  of  any  rights  in  the  pond, 
it  has  been  decided,  nor  any  right  to  cut  ice  therefrom.^^ 

It  does  not  seem  that,  apart  from  an  express  provision  in  the 
lease,  the  tenant  of  a  part  of  a  building  has  any  right  to  demand 
that  the  landlord  be  responsible  for  the  furnishing  of  water  to 
the  premises,  though  they  are  "piped"  for  this  purpose. ^^  It 
has,  however,  been  decided  that  the  landlord  could  not  cut  or  ob- 
struct the  pipe  by  which  water  was  furnished  to  premises  leased 
for  a  business  which  required  water,  although  the  pipe  passed 
through  premises  retained  by  him.^^ 

§  135.    Use  of  adjoining  premises. 

The  instrument  of  lease  occasionally  contains  a  covenant  on  the 
part  of  the  lessor  precluding  him  from  utilizing  adjoining  or 
neighboring  premises  for  a  purpose  which  would  involve  compe- 
tition with  the  business  which  the  lessee  intends  to  carry  on,  or 
from  leasing  adjoining  or  neighboring  premises  for  such  a  rival 
business.s'^  It  has  been  held  that  a  covenant  by  the  lessor  not  to 
lease  the  adjoining  premises  for  a  particular  business  is  not 
broken  because  a  subsequent  purchaser  of  the  lessor's  interest 
so  uses  them,ss  nor  because  one  to  whom  he  does  lease  them  uses 
them,  without  authority  from  the  lessor,  for  such  prohibited  busi- 
ness,s9  and  on  that  theory  the  first  lessee  is  apparently  without 
any  remedy  in  such  case.  In  one  jurisdiction,  however,  such  a 
covenant  has  been  held  to  give  the  lessee  a  right  to  an  injunction, 
as  against  both  the  lessor  and  one  to  whom  he  subsequently  leases 
adjoining  premises,  to  restrain  the  violation  thereof  by  the  carry- 
ing on  of  such  business  by  such  second  lessee,^''  and  in  the  same 

Ice  Co.  V.  American  Steel  &  Wire  Co.,  ss  Postal  Telegraph-Cable  Co.  v. 
185  Mass.  463,  70  N.  E.  937.  Western  Union  Tel.  Co.,  155  111.  335, 

84  Oliphant  v.    Richman,    67    N.   J.   40  N.  E.  587. 

Eq.  280,  59  Atl.  241.  89  Lucente  v.   Davis,   101   Md.    526, 

85  Reynolds  v.  Meldrum,  33  N.  Y.  61  Atl.  622  (action  for  daTrages) ; 
St.  Rep.  664,  11  N.  Y.  Supp.  568.         Brigg  v.  Thornton  [19041  1  Ch.  386: 

86Gans    V.    Hughes,    38    N.    Y.    St.  Ashby  v.  Wilson  [1900]  1  Ch.  66  (in- 

Rep.   490,   14  N.   Y.   Supp.   930.     And  junction). 

see  West  Side  Sav.  Bank  v.  Newton,       so  Waldorf-Astoria     Segar     Co.     v. 

76   N.   Y.   616.  Salomon,  109  App.  Div.  65.  95  N.  Y. 

87  See  Brigg  v.  Thornton  [1904]  1  Supp.  1053;  Id.,  184  N.  Y.  584,  77  N. 

Ch.   386.  E.   1197. 
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jurisdiction  it  was  hold  that  a  covenant  by  tho  lossor  not  to  "es- 
tablish" a  comp>etinp:  business  was  broken  by  the  lessor  if  he 
leased  adjoining  premises  without  re^trictinir  the  mode  of  use  by 
the  second  lessee,  and  such  business  was  established  by  his  lessee."' 

A  covenant  not  to  carry  on  a  competing  l)usiness  would,  in  most 
jurisdictions,  be  enforcible  by  injunction  against  a  subsequent 
lessee  or  grantee,"^  and  in  some  jurisdictions  it  might  be  enforcible 
against  the  latter  by  an  action  at  law  as  a  covenant  running  with 
the  land.»3 

A  covenant  not  to  lease  adjoining  promises  for  the  sale  of  cigars 
and  tobacco  has  been  regarded  as  broken  by  a  lease  for  a  grocery 
business,  which  included  the  sale  of  cigars  and  tobacco,'**  and 
a  covenant  by  the  lessor  not  to  sell  goods  of  a  certain  character 
has  been  held  to  embrace  sales  by  persons  whom  the  lessor  per- 
mitted to  do  business  in  connection  with  his  department  store  in 
the  same  building.^^  On  the  other  hand  a  covenant,  on  the  lease 
of  a  mill,  not  to  let  or  establish  any  other  seat  on  the  same  stream 
to  be  used  for  a  rival  mill,  was  regarded  as  broken  only  when  a 
rival  mill  was  put  in  operation  by  the  lessee,  and  not  by  the 
mere  leasing  of  land  for  that  purpose.''^ 

The  damages  recoverable  upon  the  breach  of  a  covenant  not 
to  lease  adjoining  premises  for  a  competing  business  may  include. 

81  Norman  v.  Wells,  17  Wend.  (N.  cases  cited  1  Tiffany,  Real  Prop.  pp. 
Y.)   136.  757.  705. 

01  Holloway  Bros.  t.  Hill  [1902]  2  ^  Waldorf-Astoria  Separ  Co.  v. 
Ch.  612.  In  this  case  the  covenant  Salomon,  109  App.  Div.  Q5,  95  N.  Y. 
was  not  to  suffer  or  permit  such  Supp.  1053;  Id.,  184  N.  Y.  584,  77  N. 
competing  business.     See,   as   to  en-  E.  1197. 

forcfiment  of  such  a  covenant  by  os  Herpolsheimer  v.  Funke,  1  Neb. 
injunction,   ante,   §    131.  Unoff.  471,  95  N.  W.  688. 

»3  A  covenant  by  the  lessor  not  to  A  covenant,  in  the  lease  of  a 
establish  a  competing  business  was  saloon  in  a  hotel,  that  the  lessee 
held  to  run  with  the  land  in  favor  of  should  have  the  exclusive  right  to 
an  assignee  of  the  lessee,  in  Norman  sell  liquors  in  the  hotel  block,  was 
v.  Wells,  17  Wend.  (N.  Y.)  136.  But  held  to  apply  to  an  annex  to  the 
In  Thomas  v.  Hayward.  L..  R.  4  Exch.  hotel  subsequently  constructed  by 
311,  a  different  view  was  adopted,  the  lessor.  Shaft  v.  Carey,  107  Wis. 
The  decisions  as  to  whether  such  273,  83  N.  W.  288. 
covenants,  not  entered  into  in  con-  oo  Norman  v.  Wells,  17  Wend.  (N. 
ncction  with  leases,  "touch  and  con-  Y.J  136. 
cem"  the  land,  are  conflicting.  See 
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it  has  been  decided,  loss  of  profits  caused  thereby,  if  these  can 
be  determined  with  reasonable  certainty.**** 

It  has  been  decided  in  England,  as  before  stated,  that  if  the 
lease  of  an  apartment  plainly  shows  that  the  whole  building  was 
used  or  intended  to  be  used  for  residential  apartments,  and  con- 
tains certain  regulations,  in  accordance  with  such  purported  use, 
to  be  observed  by  the  lessee,  the  latter  may  obtain  an  injunction 
to  prevent  the  lessor  from  subsequently  turning  the  balance  of 
the  building  into  a  club,  hotel  or  public  offices.^'^  In  this  coun- 
try, likewise,  there  are  occasional  decisions  to  the  effect  that  the 
tenant  has  a  right  to  insist  upon  a  continuance  by  the  lessor  of 
the  use  of  adjoining  premises  which  prevailed  at  the  time  of  the 
making  of  the  lease,  this  use  contributing  to  the  value  of  the 
leased  premises  for  the  lessee's  purposes,  and  it  has  even  been 
held  that  a  cessation  of  such  use  of  adjoining  premises  constituted 
an  eviction.98  On  the  other  hand,  it  has  been  held  that  one  who 
took  a  lease  of  rooms  in  an  office  building,  for  the  practice  of 
medicine,  could  not  complain  that  the  balance  of  the  building  was 
afterwards  altered  and  used  as  a  hotel.^^ 

It  has  been  decided  that  the  landlord  of  a  building  has,  as 
against  the  tenant  of  a  lower  floor,  the  right  to  remove  the  upper 
floors  provided  he  first  roofs  the  lower  floor,^^*  though  in  another 
ease  in  the  same  jurisdiction  it  appears  to  be  decided  that  he  must 
leave  undisturbed  so  much  of  the  second  floor  as  serves  as  a  roof 
for  the  first  floor,  though  he  is  entitled  to  remove  a  part  of  the 
building  back  of  the  rooms  leased,  provided  he  furnishes  suitable 
conveniences  in  place  of  those  in  such  portion  removed.io'^ 

The  fact  that  the  use  of  the  lower  part  of  a  building  by  the 
owner  thereof  for  a  printing  plant  interfered  with  the  use  of  the 
upper  part  as  an  annex  to  a  hotel,  for  which  purpose  it  had  been 

seaMetzger  v.  Brincat  (Ala.)  45  Shaft  v.  Carey,  107  Wis.  273,  83  N. 
So.  633.  W.  2S8.     See  ante,  notes  37,  38,  and 

97  Hudson  V.   Cripps    [1896]   1  Ch.   post,  §  185  f  (8),  note  100. 
265;    Jaeger  v.  Mansions  Consolidat-       sn  Tucker  v.  Du  Puy,  210  t*a.  461, 
ed,  87  Law  T.   (N.  S.)    690;    Alexan-  60  Atl.  4. 

der     V.     Mansions     Proprietary,     16       »9a  Hasl^ins    v.    George    A.    Puller 
Times  Law  R.   431;    Gedge  v.  Bart-  Co.,  36  Misc.  38,  72  N.  Y.  Supp.  440. 
lett,  17  Times  Law  R.  43;    ante,  at       loo  Benedict  v.  International  Bank- 
note 51-53.  ing  Corp.,  88  App.  Div.  488.  85  N.  Y. 

9s  Coulter  v.  Norton,  100  Mich.  389,   Supp.  188,  39  Am,  Rep.  649. 
59  N.  W.  163,  43  Am.  St.  Rep.  458; 
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leased,  was  held  not  to  impose  on  the  owner  any  oLlicration  to  re- 
frain from  such  use  of  the  lower  part,  this  being:,  as  was  the  use 
of  the  upper  part  for  hotel  i)ur])Oses,  in  accord  with  the  intention 
of  the  parties  at  the  time  of  the  lease,  they  mistakenly  supposing 
that  the  printing  plant  would  not  cause  any  considerable  noise  or 
vibration.^o^ 

That,  in  a  lease  of  a  suite  of  rooms  in  a  l)uilding,  the  word 
"building"  is  followed  by  the  words  "known  as  the  B.  Apart 
ment  Hotel"  has  been  held  to  involve  no  obligation  to  use  the 
balance  of  the  building  as  an  apartment  hotel  as  distinguished 
from  a  hotel  for  transient  guests.^ ^^^ 

§  136.    Furnishing  of  power. 

As  before  remarked,  a  covenant  by  the  lessor  to  furnish  power 
cannot  properly  be  regarded  as  an  easement  in  the  land  retained 
by  the  lessor  in  favor  of  that  leased,  but  there  is  some  analogy 
to  an  easement  in  that  such  covenant  imposes,  in  favor  of  the 
land  leased,  a  burden  npon  that  retained,  so  long  at  least  as  this 
latter  has  not  passed  out  of  the  lessor  to  another  person.^"'* 
AVhether  the  burden  of  such  a  covenant  would  pass  with  the  land 
to  another  person,  that  is,  whether  it  is  a  covenant  which  touches 
and  concerns  the  land,  within  the  rule  recognized  in  some  juris- 
dictions that  the  burden  of  such  a  covenant  will  run  with  the 
land,  has  apparently  never  been  the  subject  of  decision,  and  would 
seem  on  principle  to  be  open  to  considerable  question. ^''^ 

Ordinarily,  it  seems  clear,  there  is  no  obligation  on  the  lessor 
to  furnish  power,  in  the  absence  of  an  express  contract  to  do 
so.^°5     But  in  one  ease  it  was  decided  that  the  obligation  to  fur- 

loiLyttelton   Times   Co.   v.    Warn-  the  connecting  shaft.     The  court  ex- 

ers  [1907]  App.  Cas.  47G.  pressly  says  that  the  action  was  not 

102  Bristol  Hotel  Co.  v.  Pegram,  49  upon   the  contract,  but   regards   the 

Misc.    535,    98    N.    Y.    Supp.    512.  power  as  something  covered  by  the 

IOC  See  ante,  at  note  7.  lease,    a    withholding    of    which    is 

104  In    Chapman    v.    Kirby,    49    111.  pqnivalent    to    an    eviction    of    the 

211,  an  action  on  the  case  against  the  tenant  from   the  land   leased.     It  is 

transferee    of    the    portion     of    the  difficult  to  see  how  a  particular  form 

building    from    which    steam    power  of    energy,    to    be    developed    in    the 

wag  to  be  furnished  was  upheld   in  future   by  the  consumption   of  fuel, 

favor  of  the  leasee  of  the  other  por-  can  be  the  snbi>ct  of  a  lease, 
tion  of  the  building,  such  transferee       i"'-  See    Pennsylvania    Iron    Co.    v. 

having  cut  off  the  power  by  severing  Diller,   113   Pa.    635,   6   Atl    272.     In 
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nish  a  "blast"  for  the  lessee's  forges,  as  it  had  been  furnished  to 
such  forges  prior  to  the  lease,  from  adjoining  premises  belonging 
to  the  lessor,  was  involved  in  the  making  of  the  lease.^^^^ 

Questions  have  occasionally  arisen  as  to  the  construction  and 
effect  of  particular  stipulations  in  regard  to  the  power  to  be 
furnished  the  lessee.  Where,  upon  the  making  of  a  lease  of  a 
factory,  the  lessor  excepted  a  room  and  reserved  the  privilege  of 
running  a  saw  and  lathe  therein  hj  use  of  the  water  power  which 
ran  the  factory,  it  was  held  to  be  a  question  for  the  jury  whether 
the  use  actually  made  by  him  of  the  room  and  power  privilege  so 
reserved  was  within  the  terms  of  the  reservation,  having  refer- 
ence to  the  previous  use  of  the  power  in  that  room,  and  the  neces- 
sities of  the  lessee.i'^'^  A  covenant,  in  connection  with  a  lease  of 
premises  for  a  certain  business,  to  furnish  power  to  a  certain 
amount,  has  been  held  to  impose  an  obligation  to  furnish  power 
of  a  uniform  character  when  such  uniformity  was  rendered  nec- 
essary by  the  nature  of  the  business,  and  it  was  not  regarded  as 
sufficient  that  the  power  was  always  greater  than  that  named.^*^^ 
A  provision  that  the  lessor  should  furnish  power  to  the  lessee  so 
long  as  the  lessor  should  "see  fit  to  let  him  have  it"  did  not  make 
the  lessee  a  tenant  at  will  of  the  power,  and  so  entitled  to  the 
statutory  notice  before  deprivation  of  the  power.i^^  The  fact 
that  the  lessor  and  lessee  were  both  mistaken  as  to  the  amount 
of  water  necessary  to  furnish  the  number  of  horse  power  stipu- 
lated for  in  the  lease,  and  that  the  amount  of  rent  was  based  on 
this  erroneous  estimate,  was  held  not  to  affect  the  lessee's  right 
to  the  amount  of  water  necessary  to  furnish  that  amount  of 
power.^i'^ 

The  failure  to  pay  rent  does  not,  it  has  been  held,  justify  the 

New  Era  Mfg.   Co.    v.   O'Reilly,   197  107  Dexter  v.  Manley,  58  Mass.    (4 

Mo.   466,   95   S.   W.  322,  it  was  held  Gush.)  14. 

that  the   lessor   was  under   no   obli-  los  Trenkmann     v.     Schneider,     26 

gation  to  furnish  steam  for  heating  Misc.  695,  56  N.  Y.  Supp.  770. 

or  for  power  by  reason   of  the  fact  100  Shorey    v.    Farrell,    114    Mass. 

that  a  steam   plant  erected   for  the  441. 

purpose  of  furnishing  steam  for  the  no  McKelway  v.  Cook,  4  N.  J.  Eq. 

building  was  located  in  another  part  (3    H.    W.    Green)    103. 

of  the  building  to  which  the  lessee  As  to  the  construction  of  the  pecul- 

had  no  access.  iar  language   of  a  covenant  to  fur- 

J.06  Thropp  V.   Field,   26  N.  J.   Eq.  nish   steam  and   power,   see   French- 

(11  C.  E.  Green)   82.  v.    Burns,    19    Pa.    Super.    Ct.    333; 

L.  and  Ten.  53. 
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lanilU)rd  in  cuttinj:  olT  the  power  which  he  lias  agreed  to  fiir- 
nish.i*^  On  the  other  hand,  a  provision  that,  in  ease  the  lessor 
should  fail  to  furnish  power  in  accordance  with  his  stipulation, 
the  rent  should  cease,  was  not  regarded  as  making  the  cessation 
of  rent  a  liquidation  of  the  damages  for  failing  to  furnish  power, 
disentitling  the  lessor  to  recover  other  damages.^'^ 

The  lessor,  failing  to  furnish  power  in  accordance  with  his 
stipulation,  has  been  held,  in  one  jurisdiction,  liable  for  all  loss 
resulting  from  the  consequent  destruction  of  the  lessee's  busi- 
ness and  the  depreciation  in  the  value  of  his  stock,  fixtures  and 
machinery.^  13  There  is  a  decision  to  the  effect  that  he  cannot 
recover  the  expense  of  moving  from  the  premises,  since  to  this 
expense  he  would  have  been  subjected  even  if  he  had  retained 
possession  to  the  end  of  his  term.^^'* 

§  137.    Furnishing  of  heat. 

Not  infrequently,  in  case  of  the  lease  of  but  a  part  of  a  build- 
ing, the  lessor  contracts  to  furnish  heat  for  the  premises 
leased.i^**  For  breach  of  such  a  covenant  the  tenant  may  recover 
damages." 5  In  some  jurisdictions  the  breach  of  such  a  covenant 
has  been  regarded  as  an  eviction.i^^ 

Smith  V.  Wenz,  185  Mass.  229,  70  N.  the   premises  for  a   restaurant,   was 

•g    57  the  falling  off  in  receipts  on  those 

111  Chapman  v.  Kirby,  49  111.  211.  days  less  the  value  of  any  food  pro 

112  Fisher  v.  Barrett,  58  Mass.   (4  pared    on    those    days    which    could 
Cush.)    381.  thereafter  be  uped. 

ii"' Chapman  v.  Kirby,  49  111.  211.       In     McCormick     v.     Stowell,     138 
See  ante    note  104.  Mass.    431,   loss   of   rental   value  by 

114  Eddy   v.   Coffin,   149   Mass.   463,    reason    of   the   absence   of   heat   was 
21  N.  E.  870,  14  Am.  St.  Rep.  441.         apparently  conceded  to  be  the  proper 

iKa  A   stipulation   that  until   heat   measure    of    damages.     And    it    was 
is  furnished  a  diminished  rent  shall   so   decided   in  Borchardt  v.   Parker, 
be  paid  has  been  held  not  to  require    108   N.  Y.   Supp.   585. 
heat  to  be  furnished.     Gatch  v.  Gar-       In    Ireland    v.    Gauley,    95    N.    T. 
retson,  100  Iowa,  252,  69  N.  W.  550.        Supp.    521,    it    was    held    that    the 

115  In  Nem.row  v.  Assembly  Cater-  lessee  could  not  recover  loss  occa- 
Ing  &  Supply  Co.,  121  App.  Div.  sioned  by  his  unwillingness  to  work 
481,  106  N.  Y.  Supp.  109,  it  was  de-  In  the  rooms  leased  owing  to  insufH- 
cided  that  the  damages  for  failure  cient  heat  when  he  could  have  reme- 
to  supply  heat  for  several  days,  in  died  this  at  small  expense, 
violation  of  a  contract  made  by  the  ii«  Bass  v.  Rollins,  63  Minn.  226, 
lessor  with  one  to  whom  he  leased   65  N.  W.  348;   Minneapolis  Co-Oper- 
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In  New  York  there  are  several  dicta  to  the  effect  that  even 
though  there  is  no  express  contract  on  the  part  of  the  lessor  to 
furnish  heat,  there  is,  if  the  means  of  supplying  heat  is,  as  is 
ordinarily  the  case  on  a  lease  of  an  apartment,  in  the  possession 
and  control  of  the  landlord,  an  obligation  upon  the  latter  to 
supply  it,  entitling  the  tenant,  in  case  it  is  not  supplied,  to  re- 
linquish possession  and  so  relieve  himself  from  liability  for  rent 
subsequently  to  accrue.^ i^* 

There  is  a  dictum  to  the  effect  that  the  lessor  is  liable  for  in- 
jury to  a  sick  child  of  the  tenant  by  reason  of  a  lack  of  heat  on 
the  premises,  the  landlord  having  contracted  to  furnish  the 
heat.i^'^  In  another  jurisdiction  an  action  for  the  death  of  the 
tenant's  child,  as  a  result  of  the  failure  to  furnish  heat  as  agreed, 
was  regarded  as  an  attempt  to  recover  for  personal  injury  in  an 
action  of  contract,  and  so  not  maintainable.^  ^^  It  would  seem 
that  if  one  who  has  contracted  to  furnish  heat  has  actually  en- 
tered upon  the  furnishing  of  heat,  he  may  owe  a  duty  to  the  ten- 
ant or  to  members  of  the  latter 's  family  to  exercise  care  in  car- 
rying out  the  undertaking,  for  a  failure  to  do  which,  as  by  sudden 
stoppage  of  the  supply  without  warning,  he  might  be  held  liable 
in  damages.  Such  a  liability  would  be  tortious  rather  than  con- 
tractual in  character.il  s*^  Even  regarding  such  an  action  for  per- 
sonal injury  as  one  in  tort,  recovery  might  ordinarily  be  denied 
on  the  ground  that  personal  injury  from  the  failure  to  furnish 
heat  might  have  been  avoided  by  the  adoption  of  other  means 
for  obtaining  the  necessary  heat,  or  by  removal  from  the  premises 
antil  the  resumption  of  the  heat  supply. 

§  138.     Signs  and  other  advertising  devices. 

The  lessee  of  rooms  in  a  building  has  ordinarily,  in  the  absence 

ative  Co.  v.  Williamson,  51  Minn.  53,  Supp.    85;    Jackson    v.    Paterno,    58 
52  N.  W.  986,  38  Am.  St.  Rep.  473;    Misc.  201,  108  N.  Y.  Supp.  1073. 
Riley  v.   Pettis  County,  96  Mo.   318,       ht  O'Donnell  v.  Rosenthal,  110  IIL 
9  S.  W.  906;   O'Gorman  v.  Harby,  18  App.   225. 

Misc.  228,  41  N.  Y.  Supp.  521.     And       us  Dancy  v.   Walz,   112   App.   Div. 
see  next  following  note.  355,  98  N.  Y.   Supp.  407. 

116a  Tallman  v.  Murphy,  120  N.  Y.  usa  See  a  somewhat  analogous 
345,  24  N.  E.  716;  Ryan  v.  Jones,  2  case  in  Pittsfield  Cotton  wear  Mfg. 
Misc.  65,  20  N.  Y.  Supp.  842;  Gale  v.  Co.  v.  Pittsfield  Shoe  Co.,  71  N.  H, 
Heckman,    16    Misc.    376,    38    N.    Y.   522,  53  Atl.  807,  where  one  who  had 
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of  a  provision  to  the  contrary,  the  right  to  place  signs  to  a  reason- 
able extent  on  the  walls  enclosing  those  particular  rooms,  the 
walls  being  a  part  of  the  premises  leased,'"*  and  he  may  be  given, 
by  special  stipulation,  the  right  to  place  signs  elsewhere  in  or  on 
tlie  building.'-" 

It  has  been  decided  that  an  express  permission  to  a  lessee  to 
place  signs  upon  the  outer  walls  of  the  rooms  leased  is  prima  facie 
to  be  exercised  with  refei-ence  to  the  condition  of  the  walls  at  the 
time  of  the  lease,  and  that  such  a  provision  does  not  revoke  a 
prior  license  to  an  older  tenant  to  place  signs  on  such  walls,  his 
signs  not  interfering  with  the  later  tenant's  full  enjoyment  of  his 
license,'2i  A  provision  that  no  sign  should  be  placed  on  the 
front  of  the  premises  detrimental  to  other  tenants  was  held  to 
apply  to  a  sign  extending  three  inches  below  the  floor  line  of  the 
leased  premises,  so  that  a  shadow  was  cast  there])y  into  the  prem- 
ises of  the  tenant  of  the  lower  floor,  a  dealer  in  high  class  paint- 
ings.'-^ 

The  lease  of  a  portion  of  a  store  building  to  a  retail  dealer  in 
merchandise  has  been  held  to  include  the  right  to  use,  for  the 
display  of  goods,  a  show  window  space,  so  that  the  lessors  could 
not  obstruct  such  space  by  showcases  of  their  OAvn,'23  or  by  the 
erection  of  a  canopy.'24  ]sjor  can  another  lessee  obstruct  the 
view  of  a  show  window  or  showcase  which  the  tenant  has  the 
right  to  maintain  in  that  place,'^^  provided,  at  least,  its  main- 
tenance in  that  place  can  be  regarded  as  having  been  within  the 
contemplation  of  the  parties  to  the  lease.i^c 

contracted    to    furnish    heat    to    A'a  123  Herpolsheimer  v.  Funke,  1  Neb. 

building  was  held   liable  for  Injury  Unoff.  471,  95  N.  W.  688. 

to  the  property  of  A's  tenant  caused  124  Saratoga     European     Hotel     & 

by   the   bursting   of   water  pipes    re-  RestaTirant    Co.    v.    Mossier,    76    111. 

suiting  from  the  sudden  stoppage  of  App.   688. 

the  heat  supply.  '^-^  Snyder  v.   Hersberg,   11    Phila. 

110  See  ante,   §   26   c   (2),   at   note  (Pa.)    200. 

547  126  Whitehouse  v.  Aiken,  190  Mass. 

120  See     Snyder    v.    Hersberg.     11  468,  77  N.  E.  499. 

Phila.   (Pa.)   200,  33  Leg.  Int.  1.'38.  In  Dickerson  v.  Jenkins,  14  Misc. 

121  Pevey  v.  Skinner,  IIG  Mass.  115,  35  N.  Y.  Supp.  605,  it  was  held 
129.  that  where  portions  of  a  floor  were 

i22  0ehme  v.  Shetland,  09  App.  leased  to  difTerent  persons,  they  be- 
Div.  173,  90  N.  Y.  Supp.  958.  ing  separated  by  a  railing  four  feet 
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A  lease  of  merely  a  part  of  a  building,  a  floor  therein,  for  in- 
stance, is  not  ordinarily  construed  as  including  the  roof,  and 
consequently  the  lessor  may  utilize  the  roof  for  advertising  with- 
out reference  to  the  wishes  of  the  lessee.^ 27  And  the  same  view 
has  been  taken  in  the  case  of  the  lease  of  a  store  in  a  one-story 
building  as  to  the  right  to  use  the  space  on  the  front  above  the 
joists  of  the  ceiling.^^s 

high  erected  by  the  tenants,  one  ten-  127  Macnair  v.  Ames  (R.  I.)  68  Atl. 

ant  could  not  complain  because  the  950;    0.    J.    Gude   Co.   v.    Farley,    28 

view  of  his  business  was  cut  off  by  Misc.  184,  58   N.   Y.   Supp.   1036. 

the    erection,    by    the    other    tenant,  128  Booth  v.   Gaither,   58   111.  App, 

within  his  own  space,  of  racks  above  263. 
the  railing. 
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§  139.     Taxes  usually  payable  by  landlord. 

In  this  country  the  statutes  imposing  taxes  on  land,  as  on 
other  property,  are  framed  on  the  theory  that  the  owner  of  the 
property  is  to  pay  the  tax,  and  the  owner  of  a  reversion  in  land, 
the  landlord,  is  alone  regarded  as  the  owner  for  this  purpose, 
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the  tenant  being  looked  upon  merely  as  a  temporary  occupant.^ 
The  theory  of  the  imposition  of  the  tax  on  the  landlord  rather 
than  on  the  tenant  is  well  expressed  in  a  North  Carolina  case,  in 
which  it  is  said  that  while,  as  a  general  rule,  whoever  is  owner 
of  the  land  for  the  time  being  is  bound  to  pay  the  tax,  as  when 
there  is  a  particular  estate  in  one  person  with  a  remainder  to  an- 
other, the  case  of  landlord  and  tenant,  when  rent  is  reserved, 
forms  an  exception  to  the  rule,  "for  the  rent  is  in  lieu  of  the 
land,  and  the  landlord  is  in  the  pernancy  of  the  profits  of  the 
land,  the  profit  of  the  tenant  being  the  fruit  of  his  own  labor. 
Hence,  in  such  cases,  the  landlord  is  bound  to  pay  the  tax,  and  if 
the  tenant  be  compelled  to  pay,  he  may  recover  from  the  land- 
lord or  deduct  the  amount  out  of  the  rent. '  '^  But  in  that  case  it 
is  decided  that,  if  no  rent  is  reserved,  the  tenant  is  liable  for 
the  tax,  since,  in  such  case,  the  landlord  "receives  nothing  in  lieu 
of  the  land,  and  the  entire  profits  are  enjoyed  by  the  tenant," 
who  consequently  "does  not  come  within  the  reason  for  making 
the  case  of  ordinary  tenants  paying  rent,  an  exception  to  the 
general  rule."^  On  principle,  it  seems,  one  holding  under  a 
lease  for  life  should  stand  exactly  in  the  same  position,  as  regards 
freedom  from  liability  for  taxes,  as  one  holding  under  a  lease 
for  years,  but  a  different  view  has  been  taken  in  two  eases,  it 
being  decided  that  such  a  tenant  is  under  the  same  obligation  to 

1  See  Bettison  v.  Budd,  17  Ark.  at  tax  sale,  see  ante,  §  78  i  (1), 
546,  65  Am.  Dec.  442;  Clinton  v.  and  as  to  the  position  of  a  purchaser 
Shugart,  126  Iowa,  179,  101  N.  "W.  at  a  tax  sale  as  regards  the  tenant, 
785;  Weichselbaum  v.  Curlett,  20  see  ante,  §  78  n  (3). 
Kan.  709,  27  Am.  Rep.  204;  State  v.  2  willard  v.  Blount,  33  N.  C.  (11 
Campbell,  23  La.  Ann.  445;  Phila-  Ired.  Law)  624,  per  Pearson,  J. 
delphia  W.  &  B.  R.  Co.  v.  Appeal  s  The  Connecticut  statute  (Gen. 
Tax  Court,  50  Md.  397;  Speed  v.  St.  St.  1902,  §  2341)  provides  that  an 
Louis  County  Ct.,  42  Mo.  382;  Leach  estate  for  life  or  years  "by  gift  or 
V.  Goode,  19  Mo.  501;  East  Tenn-  devise  and  not  by  contract"  shall 
essee,  V.  &  G.  R.  Co.  v.  City  of  Mor-  be  assessed  to  the  person  in  pos- 
ristown  (Tenn.  Ch.  App.)  35  S.  W.  session,  unless  it  is  otherwise  ex- 
771;  Hart  v.  Hart,  117  Wis.  639,  94  pressly  provided.  Consequently  an 
N.  W.  890.  That  the  landlord  is,  in  estate  for  years  created  by  lease  for 
the  absence  of  agreement  otherwise,  the  purpose  of  mining  is  taxable  to 
liable  for  special  assessments,  see  the  reversioner.  Sanford's  Appeal, 
cases  cited  post,  §  143  c   (4).  75  Conn.  590,  54  Atl.  739. 

As  to   tenant's   right  to  purchase 
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pay  taxes  as  is  one  to  whom  land  is  limited  for  life,  with  re- 
mainder to  another.^ 

By  the  statutes  of  some  states,  the  tax  may  1)C  collected  by  the 
taxing  authorities  directly  from  the  tenant,  but  this  is  merely 
for  tlie  sake  of  convenience  of  collection,  and  such  statutes 
invariably,  it  is  believed,  contain  provisions  allowing  the  tenant 
to  deduct  from  the  rent  payments  of  taxes  made  by  him,  or  to 
collect  the  amount  thereof  by  action  against  the  landlord."^ 

A  so-called  "lease"  to  one  and  his  heirs  and  assigns,  for  a 
sum  paid  in  advance,  vests  the  absolute  ownership  in  the  "les- 
see," even  though  the  lease  is  subject  to  forfeiture  in  certain 
contingencies,  and  he  is  consequently  liable  for  the  taxes.®  Such 
a  "lease"  is  in  fact  the  conveyance  of  the  fee.'^  And  so  in  Penn- 
sylvania it  has  been  decided  that  the  owner  of  a  rent  reserved  on 
a  conveyance  in  fee  is  not  liable  for  the  taxes  on  the  land.^  But 
in  Missouri  it  has  been  decided  that  a  lease  "forever"  of  a  rail- 
road bridge,  subject  to  a  forfeiture  for  breach  of  certain  cove- 
nants, did  not  render  the  lessee  the  "owner"  within  the  statute 
taxing  such  bridges.^ 

♦  Carter  v.  Youngs,  42  N.  Y.  Super.  State  v.  Blundell,  24  N.  J.  Law  (1 
Ct.  (10  Jones  &  S.)  418;  Prettyman  Zab.)  402;  Smith  v.  Specht,  28  N. 
V.  Walston,  34  111.  175.  In  the  lat-  J.  Eq.  47,  42  Atl.  599;  Hammon  v. 
ter  case  no  reference  is  made  to  the  Sexton,  69  Ind.  37;  Newburyport 
fact  that  the  tenant  holds  under  a  Turnpike  Corp.  v.  Upton,  12  Mass. 
lease,  and  the  court  merely  cites  575;  Lynde  v.  Brown,  143  Mass.  337, 
decisions  stating  the  general  rulo  9  N.  E.  735;  Caldwell  v.  Moore,  11 
that  a  life  tenant  must  keep  down  Pa.  58. 
the  taxes.  "  Connecticut    Spiritualist    Camp- 

6  Delaware  Rev.  Code  1893,  p.  876;  meeting  Ass'n  v.  Town  of  East 
3  Bums'  Ann.  St.  Indiana  1901,  §  Lyme,  54  Conn.  152,  5  Atl.  849. 
8596;  Maryland  Code  Pub.  Gen.  Laws  7  The  court  in  the  above  citpd  case 
1904,  art.  81,  §  66;  Massachusetts  says  that  it  is  a  "determinable  or 
Rev.  Laws  1902,  c.  12,  §§  15,  20;  base  fee."  According  to  the  com- 
1  Gen.  St.  New  Jersey,  p.  554,  §  449;  mon-law  authorities  It  is  rather  a 
3  Gen.  St.  p.  3287,  §  33;  New  York  f^^  gjj^pjg  g^^jg^.^  ^^  ^  condition  sub- 
Rev.   St.    (9th   Ed.)    vol.   2,   p.   1704;    gggygnt 

Bell.    &    C.  Codes    Oregon,    §    3145;  otjt„-,'^„,  i,,„  t -v          r.           r 

.  ,      ^.        „           ,  8  Philadelphia  Library  Co.  v.  Ing- 

Pepper     &     Lewis'      Dig.     Pennsyl-  -,    „r^.     .     .r,    ^    „„      ,      . 

•      T       11     p    rr.,„     RR    0    o.    v,v  ^^^'   1    Whart.    (Pa.)    72;    Irwin  v. 
vanta,   Landl.    &   Ten.    §§    2,   3;    Vir- 
ginia  Code    1904,  §§  624,    630    (Ten-  ^''''^  "'   United    States,    1    Pa.    349; 
ant's  goods  liable  to  amount  of  rent  Franciscus  v.  Reigart,  4  Watta  (Pa.) 
if  landlord's  goods  exhausted);  Wis-  98,  39  Am.  Dec.  60. 
eonsin   Rev.    St.    1898,    §    1154.     See  » State  v.  Mississippi  River  Bridge 
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The  view  taken  in  this  country,  that  the  landlord  is  the  person 
to  pay  the  taxes,  is  entirely  different  from  that  taken  in  England. 
There  the  taxes  are  always  payable  by  the  tenant,  and  even 
though,  in  the  case  of  one  or  two  classes  of  taxes,  the  statute  pro- 
vides that  the  tenant  may,  upon  paying  them,  deduct  them  from 
the  rent,  such  a  tax  is  still,  as  regards  the  public,  a  tax  on  the 
tenant  and  not  on  the  landlord,  since  its  payment  can  be  en- 
forced only  against  the  former. 

§  140.     Effect  of  exemption  of  landlord. 

Although,  as  between  the  landlord  and  tenant,  the  landlord 
is  ordinarily  liable  for  the  taxes,  the  tenant  does  not  escape  lia- 
bility to  taxation  upon  his  interest  in  the  land  merely  because 
the  property  of  the  landlord  is  not  taxable,  as  in  the  case  of  a 
lease  by  the  state  or  by  a  state  agency. i*^  And  this  is  a  fortiori 
the  ease  as  regards  improvements  made  by  the  tenant  during  the 
term.^i 

§  141.     Tax  on  improvements  made  after  demise. 

Improvements  which  are  removable  by  the  tenant  at  the  end 
of  the  term  have  been  regarded  as  properly  taxable  to  him  and 
not  to  the  landlord,i2  and  the  fact  that  the  landlord  has  agreed 
to  pay  the  value  of  the  improvements  at  the  end  of  the  term  does 
not  impose  on  the  landlord  any  obligation  in  this  regard  not 
otherwise  existent.^^     Such  an  agreement  has  even  been  regarded 

Co.,  109  Mo.  253,  19  S.  W.  421;    Id.,  Taxes  &  Assessments,  80  N.  Y.  573; 

134  Mo.  321,  35  S.  W.  592.  East  Tennessee,   V.   &   G.  R.   Co.   v. 

10  Ex  parte  Gaines,  56  Ark.  227,  19  City  of  Morristown  (Tenn.  Ch.  App.) 
S.  W.  602;  Morris  Canal  &  Banking  35  S.  W.  771.  In  Phinney  v.  Foster, 
Co.  V.  Haight,  36  N.  J.  Law,  471;  189  Mass.  182,  75  N.  E.  103,  a  cov- 
Fall  V.  City  of  Marysville,  19  Cal.  enant  by  the  lessor  to  save  the  lessee 
391.  In  Illinois  it  is  so  provided  by  harmless  from  all  taxes  levied  on 
Statute.  Kurd's  Rev.  St.  1S05,  c.  120,  the  "premises"  was  construed  in 
§  60.  See  People  v.  International  view  of  the  context  to  impose  no 
Salt  Co.,  233  111.  223,  84  N.  E.  278.  liability  on  the  lessor  for  taxes  on 

11  San  Francisco  v.  McGinn,  67  the  tenant's  improvements,  and  the 
Cal.  110,  7  Pac.  187;  Burbank  v.  lessor,  having  paid  such  taxes,  was 
Board  of  Assessors,  52  La.  Ann.  1506,  held  to  be  entitled  to  recover  them 
27  So.  947  (even  though  to  belong  to  from  the  lessee. 

landlord  at  the  end  of  the  term).  is  Leach  v.  Goode,  19  Mo.  501. 

12  People     v.      Commissioners      of 
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;is  sh(»\vin;^  that  tlio  improvcinonts  in  the  meanwhile  belong  to 
the  tenant  and  are  us  such  taxable  to  him."  On  the  otlier  hand, 
the  fact  that  the  lease  provides  that  certain  improvements  to  be 
erected  by  the  tenant  shall  "become"  the  property  of  the  land- 
lord at  the  end  of  the  term  has  been  held  not  to  defer  until  then 
the  latter 's  ownership  of  the  improvements  for  the  purpose  of 
taxation.^''  In  one  state  it  has  been  decided  that  improvements 
erected  by  the  lessee  under  a  "perpetual  lease"  from  a  munici- 
pality are  subject  to  taxation  by  the  municipality.^ «  Such  a 
lease,  indeed,  would  seem  to  make  the  lessee  the  owner  in  fee 
simple  of  the  land,  and  so  subject  to  taxation  as  regards  the 
land  as  well  as  the  improvements. 

§  142.    Indemnification  of  tenant  paying  tax. 

The  English  cases  are  to  the  effect  that  if  the  tenant  pays  taxes 
on  the  premises  which,  as  between  him  and  the  landlord,  it  is  the 
duty  of  the  latter  to  pay,  he  may  deduct  the  amount  of  such 
payment  from  the  installment  of  rent  next  falling  due,i^  or  may 
sue  the  landlord  for  the  amount  thereof,  if  the  landlord  has  ex- 
pressly assumed  the  tax,is  qj.  jf  the  latter  is  by  force  of  the  stat- 
ute directly  liable  for  the  tax.^^  It  is  further  decided,  hov/ever, 
that  the  deduction  of  the  rent  thus  paid  by  the  tenant  must  be 
made  from  the  installment  of  rent  next  falling  due,  for  that  if 
the  tenant  pays  the  rent  in  full  after  having  paid  the  tax,  such 
fresh  payment  of  the  amount  of  the  tax,  unless  made  to  avoid 
distress  for  rent,-''  is  voluntary,  and  cannot  afterwards  be  re- 
covered by  him  by  action,^!  ^or  be  deducted  from  the  rent  sub- 
sequently accruing. 22 

1*  People    V.    Brooklyn    Board  of       2"  Graham   v.   Tate.   1   Manle   &  S. 

Assessors,  93  N.  Y.  308.  609;  Baker  v.  Oxreenhill,  3  Q.  B.  148. 

15  People  V.  Barker,  153  N.  Y.  98,       21  Denby  v.  Moore,  1  Barn.  &  Aid. 

47  N    E    46.  123;  Saunderson  v.  Hanson,  3  Car.  & 

ic  Luttrell    v.     Knox     County,  89   P.  314;   Gumming  v.  Bedborough.  15 

Tenn.  253,  14  S.  W.  802.  Mces.    &    W.    438;    Spragg    v.    Ham- 

17  Graham   v.  Tate,  1   Maule   &  S.    mond,  2  Brod.  &  B.  59. 

gQQ  22  Andrew  v.  Hancock,   1   Brod.   ft 

18  Watson  V.   Home,  7   Bam.  &  C.   B.  37;   Stubbs  v.  Parsons,  3  Barn.  & 

Aid.    51f,:    Dawes  v.   Thomas    [1892] 


285. 

loEarle  v.  Maugham,  14  C.  B.   (N.    1   Q.   B.   414. 

S.)    626. 
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In  this  country  it  seems  that,  the  landlord  being  primarily 
liable  for  the  tax,  the  tenant  would  have  the  clear  right  to  deduct 
the  amount  of  taxes  paid  by  him  from  the  next  installment  of 
rent,  or  to  recover  the  same  by  action,  provided,  at  least,  the 
payment  by  the  tenant  could  be  regarded  as  under  compulsion, 
as  when  it  is  made  to  prevent  a  distress  for  the  taxes  on  his  chat- 
tels, or  to  prevent  a  sale  for  taxes,  which  would  have  the  effect 
of  destroying  his  leasehold  interest  or  right  of  occupancy.^^  As 
before  stated,  in  several  states  where  the  statute  provides  that 
the  taxes  may  be  collected  from  the  tenant  in  the  first  instance, 
he  is  expressly  given  the  right  to  deduct  the  amount  thereof  from 
the  rent  or  to  recover  it  by  action."*  Under  a  provision  in  the  in- 
strument of  lease  that  the  taxes  shall  be  reimbursed  by  the  lessor 
to  the  lessee,  the  latter  is  entitled  to  reimbursement  annually,  it 
has  been  held,  and  is  not  obliged  to  wait  till  the  end  of  the 
term.25 

§  143.     Contract  by  lessee  to  pay  taxes. 

a.  Language  evidencing  contract.  Quite  frequently  the  lease 
contains  a  covenant  on  the  part  of  the  lessee  to  pay  the  taxes  on 
the  premises.26  By  the  English  cases  a  liability  is  imposed  on 
the  lessee,  for  taxes  which  otherwise  he  could  claim  from  the 
landlord,  by  his  agreement  to  pay  rent  "clear  of  all  taxes, 
charges  and  impositions, "^'^  or  "without  any  deduction  or  abate- 

23  See  Rogers  v.  McKenzie,  73  N.  C.  lessee  was  to  lose  his  leasehold  by 
487;  Walker  v.  Harrison,  75  Miss,  sale  under  the  lien,  it  was  held  that 
665,  23  So.  392;  Williams  v.  Towl,  the  stipulation  amounted  to  an  ap- 
65  Mich.  204,  31  N.  W.  835;  Waggen-  propriation  of  a  reserved  fund  out 
er  V.  McLaughlin,  33  Ark.  195.  In  of  the  rent  to  the  payment  of  taxes, 
the  latter  case  it  is  decided  that  the  and  that  the  lessee  had  a  right  to 
tenant  paying  the  tax  has  a  lien  on  deduct  the  amount  of  the  taxes  from 
the  land  for  reimbursement.  the    rent    as    against    a    garnishing 

In    McPherson    v.    Atlantic    &    P.   creditor  of  the  lessor. 
R.  Co.,  66  Mo.  103,  where  the  lease       24  See  ante,  at  note  5. 
entitled  the  lessee  to  deduct  from  the       25  Boutte   v.   Dubois,   11   La.   Ann. 
rental  all  taxes  which  he  had  paid,    755. 

or  might  be  liable  to  pay,  and   the       20  Kurd's  Rev.  St.  111.  1&05,  c.  6,  § 
law    imposed    no    personal    liability   9,    provides   that  no  alien   lessor   of 
for  taxes  on  anyone,  but  the  taxes   farming  lands  can  provide  for  pay- 
were  a  lien  on  the  land,  and  couse-  ment  of  taxes  by  the  tenant. 
quently    the    only    liability    of    the       27  Giles  v.  Hooper,  Carth.  135.     So 
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mcnt, "-"  or  "fii-c  from  all  outj^oings"-''  or  to  pay  a  "not  rent. "^'* 

b.  Payment  as  rent.  In  a  few  cases  the  covenant  to  pay  taxes 
has  been  regarded  «is  one  to  pay  them  as  part  of  the  rent.  Thus, 
where  one  occupied  anotlier's  land  by  permission,  in  considera- 
tion of  his  making  repairs  and  paying  taxes,  it  wa-s  api)arently 
considered  that  the  landlord  had  a  lien  for  the  amount  of  the 
taxes  as  for  rent,^'  and  it  has  been  decided  that  the  amount  of 
the  annual  taxes  which  the  lessee  agreed  to  pay  could  be  re- 
covered in  a  suit  on  a  bond  given  by  the  lessee  to  secure  rent.^* 
In  some  of  the  cases  the  view  that  such  a  covenant  is  equivalent 
to  one  to  pay  rent  is  based  upon  a  construction  of  the  particular 
language  used  as  showing  an  intention  to  that  efTect.''''  There 
are,  on  the  other  hand,  cases  clearly  to  the  cfTect  that  taxes 
agreed  to  be  paid  are  not  part  of  the  rent,^'*  and  there  is  much  to 
be  said  in  support  of  such  a  view.^^* 

c.  Taxes  within  the  contract — (1)  Taxes  levied  after  de- 
mise. Questions  sometiincs  arise  as  to  wlictlier  the  lessee's  cove- 
nant to  pay  taxes  is  broad  enough  to  cover  a  particular  tax,  hav- 
ing regard  to  the  time  of  the  assessment  or  levy  of  the  tax.  It 
has  been  decided  that  a  covenant  by  the  lessee  to  pay  all  taxes 
"during  the  existence  of  the  lease"  does  not  extend  to  taxes 
assessed  before,  but  payable  during  the  term.-'^s  And  so  a  cove- 
nant by  the  lessee  that  he  will  pay  all  taxes  "which  may  be  law- 
fully levied  and  assessed"  was  construed  as  not  binding  him  for 
a  tax  previously  assessed  and  levied,  which  was  already,  under 

in  Semmes  v.  McKnight,   5  Cranch,  Manns  v.  Fair  Shoe  &  Clothing  Co., 

C.  C.  539,  Fed.  Cas.  No.  12,653.  60  Mo.  App.  216. 

28  Bradbury    v.    Wright,    2    Doug.  32  Neagle  v.  Kelly,  146  111.  400,  34 

624.  N.  E.  947. 

»  Parish  v.  Sleeman,  1  De  Gex,  F.  33  Gedge    v.    Shoenbergpr,    83    Ky. 

&  J.  326.  91;   Knight  v.  Orchard.  92  Mo.  App. 

80  Bennett  v.  Womack,  7  Barn.  &  46G;    Perrin    &    Smith    Printing    Co. 

C.  627.  V.  Cook  Hotel  &  Excursion  Co.,  118 

31  Roberts  v.  Sims,  64  Miss.  597,  2  Mo.  App.  44,  93  S.  W.  337. 
So.  72;  Gedge  V.  Shocnbergcr,  83  Ky.  34  People   v.    Swayze,   15   Abb.   Pr. 
91.     In    the    latter    case    where    tho  (N.  Y.)   432;   Hodgklns  v.  Price,  137 
lease  was  at  a  yearly  rental  named,  Mass.   13.     So  as  to   "water  rents," 
"also   to   pay    all    taxes    and    assess-  Evans   v.   Lincoln   Co.,   204   Pa.    448, 
ments,"  the  court  thought  that  this  54  Atl.  321. 
was  evidently  intended  as  an  agree-  34a  See  post,  §  169  h. 
ment  to  pay  the  taxes  as  a  part  of  the  •''•' McManus  v.  Fair  Shoe  &  Cloth- 
rent.     This  case  is  approved  in  Mc-  ing  Co.,  60  Mo.  App.  216. 
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the  statute,  a  charge  on  the  property  and  a  debt  of  the  lessor.3« 
A  lessee  who  agreed  to  pay  the  taxes  becoming  due  after  the 
date  of  the  lease  was  held  liable  for  taxes  which  became  certain 
as  to  amount  only  after  that  date,  by  reason  of  the  action  of  the 
board  of  supervisors  in  then  setting  down  on  the  rolls,  previously 
prepared,  the  amounts  to  be  paid  on  each  piece  of  property .^"^ 

A  tax  not  due  and  payable  till  after  the  term,  it  has  been  held, 
is  not  within  a  covenant  to  pay  all  taxes  to  be  "levied"  during 
the  term,  the  levy  being  regarded  as  not  taking  place  till  the 
tax  books  were  placed  in  the  hands  of  the  collector.^s  But  a 
different  construction  was  placed  upon  a  covenant  to  pay  all 
taxes  "assessed  or  levied"  during  the  term.^^  And  under  a  pro- 
vision that  the  lessees  should  pay  all  taxes  "laid,  levied  or 
charged  upon"  the  property  during  the  term,  the  lessee  was  held 
liable  for  taxes  assessed  during  the  term,  taxes  being  "laid" 
when  they  are  assessed,  and  the  assessment  was  regarded,  for  this 
purpose,  as  including  only  the  listing  and  valuation  of  the  land, 
and  the  subsequent  action  of  the  board  of  equalization,  and  not 
the  determination  of  the  rate  of  taxation.^o  A  covenant  to  pay 
"all  assessments  and  taxes  that  may  be  levied  on  or  claimed 
from"  the  land  during  the  term,  has  been  held  to  include  gen- 
eral taxes  payable  during  the  term,  and  also  a  special  tax  be- 
coming a  lien  on  the  property  during  the  term.^^ 

Taxes  duly  levied,  charged,  and  confirmed  during  the  term 
have  been  regarded  as  within  a  covenant  to  pay  "all  taxes,  levies 
or  assessments  during  the  continuance  of  the  lease,"  although 
not  payable  till  after  the  term.42  a  like  construction  has  been 
placed  even  on  a  covenant  "to  pay  all  the  taxes  and  assessments 
whatsoever,  whether  in  the  nature  of  taxes  now  in  being  or  not, 
which  may  be  payable  for  and  in  respect  of  said  premises,  or 
any  part  thereof,  during  said  term."43 

36  Cleveland  v.  Spencer,  19  C.  C.  4i  Clemens  v.  Knox,  31  Mo.  App. 
A.  559,  73  Fed.  559.  185. 

37  Skidmore  v.  Hart,  13  Hun    (N.       '~  Craig  v.  Summers,  47  Minn.  189, 

49  N.  W.   742,  15  L.  R.  A.  236. 

43  Wilkinson   v.    Libbey,    83    Mass. 
(1  Allen)  375.    And  to  the  same  gen- 
eral elfect,  see  Richardson  v.  Gordon, 
App-  494.  ;^88  jy^ass.  279,  74  N.  E.  344;  Ogden  v. 

40  Elliot    V.    Gantt,    64    Mo.    App.    Q^^^y^  ^qq  ^pp^  j^^^    43q^   ^-^  ^^  Y. 

248.  Supp.  664. 


Y.)   441. 

38  Valle  V.  Fargo,  1  Mo.  App.  344. 

39  Waterman   v.    Harkness,    2    Mo. 
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The  fact  that,  in  a  lease  expiring  in  October,  1874,  a  covenant 
by  the  lessee  to  pay  all  taxes  assessed  during'  the  term  was  follow- 
ed by  the  words  "including  taxes  for  the  fiscal  year  1873-1874," 
was  held  not  to  relieve  the  lessee  from  liability  for  the  taxes  for 
the  fiscal  year  1874-1875,  which  were  levied  and  became  a  lien 
during  the  term,  but  that  the  quoted  words  must  be  regarded  as 
surplusage. ^^ 

(2)  Tax  laws  enacted  after  demise.  In  a  number  of  quite 
early  English  cases  the  question  was  considered  whether  a  cove- 
nant in  a  lease  to  pay  taxes  included  taxes  imposed  by  virtue  of 
a  law  enacted  after  the  date  of  the  lease.*^  The  rule  recognized 
and  adopted  in  these  cases  is,  as  stated  in  the  course  of  a  de- 
cision rendered  in  this  country,  "that  if  the  tax  or  assessment 
be  made  under  a  law  existing  at  the  time  of  the  covenant,  it  is 
within  it;  or  if  there  be  no  law  existing  at  the  time  authorizing 
or  requiring  it,  but  it  is  afterwards  enacted,  still,  if  the  assess- 
ment or  tax  be  of  the  same  kind  with  taxes  or  assessments  made 
under  former  acts,  it  is  presumed  to  have  been  in  the  contempla- 
tion of  the  parties,  as  a  tax  in  z-iris,  though  not  in  esse.  But  if 
such  tax  or  assessment  be  different  in  kind  from  such  as  have 
been  theretofore  in  esse,  it  is  not  to  be  presumed  that  the  parties 
contemplated  any  unusual  exercise  of  power  in  the  legislature, 
such  as  it  had  never  before  exercised."*^  Accordingly,  in  the 
case  from  which  this  quotation  was  made,  it  was  decided  that  a 
covenant  to  pay  all  taxes  and  assessments  that  might  be  assessed 
upon  the  premises  did  not  bind  the  lessee  for  the  payment  of 
benefits  assessed  upon  property  for  the  improvement  of  adjoining 
streets,  under  an  act  passed  after  the  making  of  the  lease,  the 
cost  of  such  improvements  having  previously,  in  that  state,  been 
paid  for  out  of  the  general  taxes.  Usually,  however,  a  covenant 
to  pay  taxes  and  assessments  has  been  regarded  as  covering  spe- 
cial assessments  for  local  improvements  under  an  act  passed  sub- 
sequently to  the  date  of  the  lease.'*^     Such  an  effect  has  been 

44Blythe  v.  Gately.  51  Cal.  236.  •lo  Love  v.  Howard.  6  R.  I.  116. 

45  Davenant  v.  Bishop  of  Sanim,  2  47  post    v.    Kearney.    2    N.    Y.     (2 

Lev.    68;    Hopwood    v.    Barefoot.    U  Comst.)  394,  51  Am.  Dec.  303;  Garner 

Mod.    240;    Brewster    v.    KidRill.    12  v.   Hannah,   13   N.  Y.    Super.   Ct.    (6 

Mod.  166:  Brewster  v.  Kitrhin.  1  Ld.  Diier)     262;     Bleecker    v.    Ballou,    3 

Raym.  317;   Giles  v.  Hooper,  Garth.  Wend.  (N.  Y.)  263. 
1S5. 
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given  in  one  state  to  a  covenant  to  pay  "all  the  taxes,  rates, 
charges  and  assessments  which  shall  or  may  from  time  to  time, 
and  at  any  time,  during  the  term,  be  levied,  assessed  or  made  on 
the  demised  premises,  or  in  respect  of  the  same  for  or  on  account 
of  any  matter  or  any  cause  whatever,"  although,  at  the  date  of 
the  lease,  special  assessments  for  local  improvements  were  un- 
known, the  court  saying  that  the  full  language  ot  the  covenant 
showed  an  intention  to  cover  every  form  of  civil  imposition.'* ^ 
And  the  same  effect  has  there  been  given  to  a  covenant  to  pay 
"all  taxes  and  assessments  levied  on  the  premises  during  the 
term.  "-IS 

(3)  Invalid  taxes.  A  tenant  assuming  the  payment  of  all 
taxes  on  the  premises  thereby  assumes  only  such  taxes  as  may 
be  legal  and  valid.^o  But  where  the  lessee,  having  assumed  the 
taxes,  afterwards  agreed  with  the  lessor  that,  if  the  latter  would 
pay  a  particular  tax  which  had  been  imposed,  he,  the  lessee, 
would  repay  the  lessor,  and  the  lessor  accordingly  paid  it,  the 
lessee  was  held  liable  in  an  action  for  money  paid,  though  the 
tax  was  illegal  and  uncollectible.^^ 

(4)  Special  assessments.  The  cases  are  generally  to  the  ef- 
fect that  a  covenant  by  the  lessee  to  pay  the  taxes  on  the  premises 
does  not  require  him  to  pay  special  assessments  imposed  for  local 
improvements.-^^  And  so  it  has  been  held  that  the  lessee,  cove- 
nanting to  pay  all  taxes,  state,  city  and  parish,  and  to  keep  the 
sidewalks  in  repair,  was  not  bound  to  pay  an  assessment  for  pav- 
ing the  street.^3  Even  a  covenant  to  pay  a  certain  rent  "besides 
all  taxes  and  other  public  dues  in  any  manner  accruing"  has 
been  held  not  to  include  such  an  assessment.^^     In  Iowa,  how- 

48  Walker  v.  Whittemore,  112  Co.,  167  111.  215,  47  N.  E.  307;  Ittner 
Mass.  187.  ^-  Robinson,  35  Neb.   133,  52  N.  W. 

49  Simonds  v.  Turner,  120  Mass.  846;  Beals  v.  Providence  Rubber  Co., 
328.  11  R-   I.   381,  21  Am.  Rep.  472:    Mc- 

50  Clark  v.  Coolidge,  8  Kan.  180;  Vickar  Gaillard  Realty  Co.  v.  Garth, 
Scott  V.  Society  of  Russian  Israel-  111  App.  Div.  924,  97  N.  Y.  Supp. 
ites,    59    Neb.    571,    81    N.    W.    624;  640. 

Hart  V.  Town  of  Cornwall,  14  Conn.  bs  Municipality  No.  2  v.  Curell,  13 

228.     See   New  York   El.    R.    Co.    v.  La.    318. 

Manhattan  R.  Co.,  63  How.  Pr.    (N.  g4  Boiling  v.  Stokes,  2  Leigh  (Va.) 

Y.)  14.  178,  21  Am.  Dec.  606.     In  this  case, 

51  Soulard  v.  Peck,  49  Mo.  477.  Brooke,    .!.,    says:     "The    words    of 

52  D«  Clerq  v.  Barber  Asphalt  Pav.  the  covenant  may  be  satisfied  by  the 
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ever,  an  agroeniiMit  by  tlu'  lossoo  to  pay  "all  taxes  assessed  on  the 
lot  during  the  coiilinuaiiOL'  t>f  tlio  lease"  was  hold  to  include  as- 
sessments for  paving  and  curbing,  even  though  this  language 
was  followed  hy  the  words  "to  wit,  for  the  years,"  enumerating 
the  calendar  years  covered  by  the  lease.^^  And  in  Missouri  a 
covenant  to  pay  both  general  and  "special"  taxes  has  been  re- 
garded as  showing  prima  facie  an  intention  that  the  lessee  shall 
pay  a  special  assessment  for  street  improvements.'^^ 

A  covenant  by  the  lessee  to  pay  all  "assessments"  on  the 
property  is  held,  in  this  country,  to  make  him  liable  for  the 
amount  of  special  assessments  for  local  improvements.-"^"^  And 
the  same  effect  has  apparently  been  given  to  the  word  "duties," 
it  having  been  decided  that  the  lessee  was  bound  for  special  as- 
sassments  when  he  covenanted  to  pay  "all  taxes  and  duties  levied 
or  to  be  levied"  during  the  term,^^  or  "the  rates,  taxes  and  duties 

application  of  them  to  the  ordinary  Pump  Co.,  22  Mo.  App.  8;  Lticas  v. 
and  usual  taxes  and  public  dues.  McCann,  50  Mo.  App.  638. 
To  extend  them  to  an  expense  un-  A  covenant  to  comply  with  and 
known  by  the  parties,  incalculable  execute  all  laws,  orders  and  regu- 
as  to  amount,  uncertain  as  to  time,  lations  of  the  state  or  municipal 
and  in  which  the  lessee  could  have  authorities  does  not  involve  an  ob- 
no  certain  interest,  would  be  to  dis-  lit^ation  to  pay  special  assessments, 
regard  all  the  circumstances  under  McVickar  Gaillard  Realty  Co.  v. 
which  the  contract  was  made.  It  Garth,  111  App.  Div.  924,  97  N.  Y. 
Is  impossible  to  suppose  that  a  sum   Supp.  640. 

so  uncertain  in  amount,  and  whinh  n^  Codman  v.  Johnson,  104  Mass. 
might  be  as  large  as  the  sum  that  491;  Post  v.  Kearney.  2  N.  Y.  (2 
was  in  fact  paid,  could  have  been  Comst.)  394,  51  Am.  Dec.  303;  Griffen 
taken  into  the  calculation  of  the  v.  Phoenix  Pottery  Co.,  14  Wkly. 
value  of  the  lot  at  the  time  the  lease  Notes  Cas.  (Pa.)  266,  afg.  16  Phlla. 
was  made."  But  now  in  Virginia  569;  Vorse  v.  Des  Moines  Marble 
(Code  1904,  §  2453),  as  well  as  in  &  Mantel  Co.,  104  Iowa,  541,  73  N. 
West  Virginia  (Code  1906,  §  3069),  W.  1064;  Bnrgman  v.  Spollmire,  4 
it  is  provided  that  a  covenant  by  Ohio  N.  P.  416,  7  Ohio  Dec.  344,  22 
the  lessee  "to  pay  the  taxes"  shall  Am.  Dec.  759;  City  of  New  York  v. 
have  the  effect  of  a  covenant  that  Cashman,  10  Johns  (N.  Y.)  96 
all  taxes,  levies  and  assessments  (lease  providing  for  payment  by 
upon  the  demised  premises,  or  upon  lessee  of  "all  taxes,  assessments,  im- 
the  lessor  on  account  thereof,  shall  positions  and  payments") ;  Oswald 
be  paid  by  the  lessee  or  those  claim-  v.  Gilfert.  11  Johns.  (N.  Y.)  443  ("all 
Ing  under  him.  taxes     and     assessments     of     every 

65  Cassaday   v.   Hammer,   62   Iowa,   kind"). 
359.  17  N.  W.  588.  os  Blake  v.  Baker,  115  Mass.  188. 

06  Thomas  v.  Hooker-Colville  Steam 
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of  every  kind  *  *  *  that  shall  be  levied  or  assessed  on  the 
premises  or  on  the  lessors  of  the  same."^^ 

As  before  stated,  a  covenant  to  pay  taxes  and  assessments  is 
regarded  as  covering  special  assessments  imposed  under  a  statute 
later  than  the  lease,  provided  at  least  they  are  of  the  same  na- 
ture as  assessments  previously  in  existence  in  that  jurisdiction.^*' 

Paving  with  Belgian  blocks,  at  a  cost  twice  the  annual  rental 
of  the  property,  a  street  previously  paved  with  cobble  stones, 
has  been  held  to  be  chargeable  to  the  lessor  and  not  to  the  lessee, 
under  a  provision  in  the  instrument  of  lease  that  the  lessee  should 
pay  assessments  for  paving  and  repairing  adjoining  streets,  but 
that  the  lessor  should  pay  those  for  public  purposes  of  an  extraor- 
dinary character  and  for  permanent  improvements. ^^ 

Though  the  work  is  done  before  the  beginning  of  the  term, 
it  is  regarded  as  "assessed"  during  the  term  for  the  purpose  of 
a  covenant  by  the  lessee,  if  the  certificate  was  issued,  and  the 
amount  thereof  inserted  in  the  assessment  roll  during  the  term.^^ 

The  liability  of  the  lessee  for  the  whole  amount  of  an  assess- 
ment, under  his  covenant  to  pay  all  assessments,  is  not  diminished 
by  the  fact  that  both  he  and  the  lessor  have  been  allotted  dam- 
ages for  injury  to  their  interests  caused  by  the  improvement,  and 
he  cannot,  ask  that  his  liability  to  the  lessor  be  reduced  by  the 

59  Curtis  V.  Pierce,  115  Mass.  186.  case  the  covenant  was  to  pay  "taxes 
But  in  the  earlier  case  of  Twycross  and  assessments,"  but  a  distinction 
V.  Fitchburg  R.  Co.,  76  Mass.  (10  in  this  respect  is  not  suggested. 
Gray)  293,  it  was  held  that  the  In  Torrey  v.  Wallis,  57  Mass.  (3 
lessee's  covenant  "to  pay  all  taxes  Cush.)  442,  a  provision  that  the 
or  duties  levied  or  to  be  levied"  on  lessee  should  pay  all  costs,  charges 
the  premises  did  not  make  him  liable  and  expenses,  except  the  yearly  tax- 
for  the  cost  of  a  sidewalk  construct-  es,  was  construed,  in  connection  with 
ed  by  the  city  for  which  the  lessor  the  context,  to  refer  only  to  the  ex- 
had  paid,  the  city  being  authorized  pauses  of  additions  and  repairs  to 
by  the  statute  to  do  the  work  at  the  be  made  by  the  lessee,  and  not  to 
owner's  expense  if  the  latter  refused  charges  for  street  improvements. 
to  do  it.  This  case  is  distinguished  co  See  ante,  §  143  c  (2). 
in  Codman  v.  Johnson,  104  Mass.  oi  Ten  Eyck  v.  Rector,  etc.,  of 
491,  on  the  ground  that  in  the  earlier  Protestant  Episcopal  Church,  141  N. 
case  the  burden  was  imposed  by  the  Y.  588,  65  Hun,  194,  36  N.  E.  739,  afg. 
statute  on  the  owner  personally,  29  Abb.  N.  C.  150,  20  N.  Y.  Supp.  157. 
and  it  was  not  levied  on  the  estate  62  Shepardson  v.  Elmore,  19  Wis. 
nor  made  a  lien  on  it.     In  the  later  424. 


L.  and  Ten.  54. 
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amount  of  damatjes  which  the  lessor  has  reeeived."^  Nor  is  his 
liability  thereimder  alTected  by  tlie  fact  that  the  ofRcials  having 
the  improvement  in  cliarge  have  undertaken  to  apportion  the 
benefits  between  the  lessor  and  the  lessee.*^  It  is  likewise  imma- 
terial that,  after  the  making  of  the  lease,  a  statute  was  passed 
providing  that  the  owner  of  land  leased  should  pay  any  assess- 
ment thereon  and  might  collect  of  the  lessee  an  additional  rent 
equal  to  ten  per  cent  per  annum  on  the  net  amount  so  paid  by 
him.*'^ 

It  has  been  decided  that  a  provision  of  the  statute  that  the 
"owner"  of  a  lot,  assessed  for  street  improvements,  may  pay 
the  assessment  in  yearly  installments  instead  of  immediately, 
upon  waiving  any  illegality  therein  and  agreeing  to  pay  it  with 
interest,  did  not  enable  the  lessee  so  to  defer  the  payment  of  part 
of  the  assessment  until  after  the  end  of  the  term,  and  thereby 
free  himself  from  liability  therefor.^° 

In  England  the  word  "assessments"  in  a  covenant  of  this 
character  has  been  held  not  to  apply  to  municipal  charges  for 
street  paving,^''  while  the  word  "duties"  has  been  regarded  as 
broad  enough  for  this  purpose. "^  A  covenant  to  pay  "duties" 
imposed  on  the  premises  has  been  there  held  also  to  apply  to  a 
charge  for  putting  a  new  drain  in  the  premises  upon  the  demand 
of  the  municipal  authorities.'^^  The  same,  or  a  somewhat  broader, 
effect  has  been  there  given  to  covenants  to  pay  "impositions,"''''* 
"charges  imposed "'^^  and  " outgoings. ""^ 

83  Trinity  Church  v.  Cook,  11  Abb.  cs  Thompson  v.  Lapworth,  L.  R.  3 

Pr.    (N.    Y.)    371,    21    How.    Pr.    89;  C.  P.  149. 

Arthur    v.    Harty,   17    Misc.    641,    40  c"  Budd  v.  Marshall,   5  C.  P.   Div. 

N.  Y.  Supp.  1091.  481;   Brett  v.  Rogers   [18971  1  Q.  B 

e*  Arthur  v.    Harty,   17   Misc.    641.  525;    Farlow   v.   Stevenson    [19001    1 

40  N.  Y.  Supp.  1091.  Ch.  128. 

«c  Walker  v.  Whittemore,  112  Mass.  to  Foulger  v.  Arding  [1902]  1  K.  B. 

187.     See  Mass.  Rev.  Laws,  c.  50,  §  8.  700;    In    re   Warriner    [19031    2    Ch. 

«6  Verse   v.   Des  Moines  Marble   &  367;      Goldstein     v.      Hollingsworth 

Mantel  Co.,  104  Iowa,  541.  73  N.  W.  [19041   2  K.  B.  578. 

1064.  "George  v.  Coates,  88  Law  T.  (N. 

67Tidswell   v.  Whitworth,  L.  R.   2  S.)    48. 

C.    P.    326;    Allum    v.    Dickinson,    9  t2  Aldridge  v.  Feme,  17  Q.  B.  Div. 

Q.  B.  Div.  632;  Wilkinson  v.  Collyer,  212;   Stockdale  v.  Ascherberg    [1903? 

13   Q.   B.   Div.   1;    Baylis   v.   Jiggens  1  K.  B.  S73    [19041  1  K.  B.  447;  Har- 

[1898]  2  Q.  B.  315.  ris   v.   Hickman    [1904]    1KB.   13. 
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(5)  Miscellaneous  cases.  An  agreement  by  the  lessee  to  "pay 
all  assessments  whatsoever  levied"  has  been  held  to  refer  only 
to  charges  for  local  improvements,  and  not  to  make  him  liable 
for  general  state,  county  and  city  taxesJ-^ 

A  covenant  by  the  lessor  to  hold  the  tenant  harmless  from  all 
taxes  for  city  purposes  but  no  others  whatever,  has  been  re- 
garded as  showing  an  intention  that  other  taxes  should  be  paid 
by  himJ^ 

A  statutory  provision  for  a  tax  on  corporate  receipts  and 
earnings  "by  way  of  license  for  its  corporate  franchises"  was 
held  to  provide  for  a  license  fee  for  the  exercise  of  the  corporate 
franchise  and  not  for  a  tax  on  the  franchise,  and  consequently 
not  to  be  within  a  covenant  by  the  lessee  to  pay  taxes  on  the 
corporate  property  and  franchisesJ^ 

An  increase  of  taxes  upon  the  demised  premises  after  the  exe- 
cution of  the  lease  will,  it  has  been  considered,  ebe  presumed  to 
be  the  result  of  an  improvemont  made  by  the  tenant,  for  the 
purpose  of  imposing  on  him  liability  under  a  covenant  to  pay 
any  increase  in  taxes  due  to  improvements  which  may  be  made 
by  himJ^ 

A  covenant  by  the  lessee  to  pay  all  taxes  "on  the  premises"  or 
"assessed"  on  the  lessor  "for  and  in  respect  of  the  premises" 
has  been  held  not  to  extend  to  a  tax  imposed  on  the  rent  as  the 
property  of  the  lessor,'^^  and  the  same  view  was  taken  of  a  cove- 
nant binding  the  lessee  to  pay  all  taxes  imposed  or  assessed  on 
the  "demised  premises,"  or  on  the  lessors  "in  respect  thereof. "'^^ 
So  it  has  been  held  in  another  state  that  one  to  whom  land  is 

The  above  is  but  a  partial  statement  Co.,  96  App.  Div.  436,  89  N.  Y.  Supp. 

of  the  effect  of  the  numerous  English  340;   Lewiston  &  A.  R.  Co.  v.  Grand 

cases  construing  such  covenants.  Trunk  R.  Co.,  97  Me.  261,  54  Atl.  750. 
See  Fawcett,  Landl.  &  Ten.  (3d  Ed.)        76  Eichner  v.  Cohen,  48  Misc.  541, 

388-395;  Woodfall,  L^ndl.  &  T.  (16th  96  N.  Y.  Supp.  279.     And  see,  as  to 

Ed.)    e.  15.  a  somewhat  similar  covenant,  Grid- 

73  Stephani  v.  Catholic  Bishop  of  ley  v.  Einbigler,  98  App.  Div.  160, 
Chicago,  2  111.  App.   (2  Bradw.)   249.  90   N.   Y.   Supp.   721;    Id.,  182   N.   Y. 

74  Cincinnati    College  v.   Yeatman,  566,  75  N.  E.  1130. 

SO  Ohio  St.  276.  77  Van   Rensselaer  v.    Dennison,   8 

75  Jersey     City     Gaslight     Co.     v.    Barb.    (N.  Y.)    23. 

United  Gas  Imp.  Co.,  46  Fed.  264.  78  Woodruff  v.  Oswego  Starch  Pac- 
See,  also,  as  to  a  franchise  tax,  tory,  70  App.  Div.  481,  74  N.  Y.  Supp. 
Security  Trust  Co.  y.  Liberty  Bldg.    961. 
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granted  ra  fee  subject  to  a  rent  is  not  liaMo  fur  .i  tax  on  the  rent, 
under  his  cos  riiant  to  pay  all  taxes  on  tlic  premisL'sJ" 

d.  Apportionment  of  tax.  One  who,  in  takint,'  a  lease  of  part 
of  a  piece  of  property  wiiicli  is  taxed  as  a  whole,  agrees  to  pay 
taxes,  is  liable  for  a  proportionate  i)art  of  the  taxes,^"  and  the 
fact  that  the  lessor  has  never  requested  the  assessors  to  assess 
such  part  separately  is  immaterial."^  The  apportionment  should, 
it  has  been  hold,  be  according  to  a  usage  which  existed  in  that 
locality,  to  apportion  the  taxes  for  this  purpose  with  reference  to 
the  rents  paid.^^ 

A  provision  in  a  lease  of  part  of  a  building  that  "in  case  the 
taxes  now  levied  on  said  premises  should  be  increased,"  the 
lessee  shall  pay  such  increase,  was  held  to  bind  him  to  pay  the 
increase  in  the  taxes  on  the  whole  building,  this  construction  of 
the  covenant  being,  however,  in  part  based  on  the  fact  that  the 
lessee  had  already  acquired  the  leasehold  interest  in  the  balance 
of  the  building.^^ 

e.  Effect  of  exemption.  A  covenant  by  the  lessee,  upon  a 
lea^e  from  a  city,  to  pay  all  taxes  on  the  premises,  has  been  held 
not  to  involve  payment  by  the  lessee  of  taxes  on  the 
reversionary  interest  of  the  city,  this  being  exempt  from  taxa- 
tion.84  But  where  a  lease  by  a  charitable  association  provided 
that  the  tenant  should  pay  all  taxes,  an  act  subsequently  passed 
exempting  the  property  from  taxation,  so  long  as  used  for 
charitable  purposes,  was  held  not  to  relieve  the  lessee  from  the 
obligation  of  paying  the  amount  of  the  taxes  to  the  lessor,  the 
act  having  been  evidently  intended  for  the  benefit  of  the  chari- 
table society  and  not  of  the  lessee.^^ 

The  fact  that  the  lessee's  property  is  by  statute  exempt  from 
taxes  does  not,  it  has  been  held,  exempt  the  property  leased, 
although  the  lessee  has  covenanted  to  pay  the  taxes.^^ 

70  Robinson  v.  Allegany  County,  7  "3  Stimson    v.    Crosby,    180    Mass. 

Pa.   161;    Peart  v.   Phipps,  4  Yeates  29€,  62  N.  E.  267. 

(Pa.)   386.  84  Philadelphia,  W.  &  B.  R.  Co.  v. 

80  Williams   v.   Craig,   2    Edw.   Ch.  Appeal  Tax  Court,  50  Md.  397. 

(N.  Y.)  297.  Rs  German  Soc.  v.  City  of  Philadel- 

8.  wall     V.     Hinds.     70     Mass.     (4  p^ia,  9  Phila.  (Pa.)  245. 
Cray)   256,  64  Am.  Dec.  64. 

-Cmlman    v.    Hall,    91    Mass.    (9  ^  Com.  v.  Chesapeake  &  O.  R  Co.. 

Allen)    335;    Amory    v.    Melvin.    112  ^^  Ky.  16,  21  S.  W.  342. 
Mass.   S3. 
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f.  Availability  of  contract  to  taxing  power.  In  one  case  it 
has  been  decided  that,  when  there  is  a  covenant  by  the  lessee  to 
pay  the  taxes,  the  city  must  proceed  against  the  tenant's  proper- 
ty, in  the  first  instance,  to  collect  the  tax,  if  it  has  notice  of  the 
"landlord's  equity,"  unless  there  exists  some  "countervailing 
equity,"  and  that  it  may  be  enjoined  from  first  proceeding 
against  the  landlord  or  his  property .^^  The  soundness  of  the 
view  that  the  taxing  power  should  thus  be  hampered  in  the  col- 
lection of  taxes  by  a  covenant  to  which  it  is  not  a  party  may 
perhaps  be  doubted.  In  another  state  there  is  a  holding  that 
such  a  covenant  does  not  justify  a  personal  judgment  against 
the  lessee  in  favor  of  the  municipality  for  the  amount  of  a  special 
assessment  for  public  improvements,  such  personal  liability  being 
purely  statutory  and  against  the  owner  of  the  property  only.^s 
But  it  has  elsewhere  been  decided  that  a  lessee  under  a  lease  for 
twenty-five  years  covenanting  to  pay  taxes  may  be  regarded  as 
the  "owner"  for  the  purpose  of  assessraent.^^ 

g.  Transfer  of  leasehold  or  reversion.  A  covenant  by  the  les- 
see to  pay  taxes  runs  with  the  land,  and  consequently  the  as- 
signee of  the  leasehold  interest  is  liable  thereunder,^*^  and  the 
lessor's  transferee  is  no  doubt  entitled  to  the  benefit  thereof. ^^ 

In  New  York  it  appears  to  have  been  decided  that  a  covenant 
to  pay  taxes  and  assessments  is  continuous  in  its  nature,  so  that 
the  assignee  is  liable  though  the  breach  originally  occurred  before 
the  assignment.^2     ^j^j  jq  Missouri  there  is   a  decision  to  the 

87  Gouverneur  v.  City  of  New  York,  who  takes  an  assignment  in  Feb- 
2  Paige   (N.  Y.)   434.  ruary  is  liable  for  them  under  the 

88  Davis  V.  Cincinnati,  36  Ohio  St.  covenant.  Trask  v.  Graham,  47 
24.  Minn.  571,  50  N.  W.  917. 

89  New  York  Guaranty  &  Indem-  91  See  Hendrix  v.  Dickson,  69  Mo. 
nity  Co.  v.  Tacoma  R.  &  Motor  Co.,  App.  197;  Vorse  v.  Des  Moines  Mar- 
93  Fed.  51.  ble  &  Mantle  Co.,  104  Iowa,  541,  73 

90  Salisbury  v.  Shirley,  66  Cal.  223,  N.  W.  1064.  See  post,  §  149  b  (2), 
5  Pac.  104;  Post  v.  Kearney,  2  N.  note  112.  In  Ohio  the  transferee  is 
Y.  (2  Comst.)  394;  Martin  v.  O'Con-  regarded  as  entitled  to  sue  thereon 
nor,  43  Barb.  (N.  Y.)  514;  Trinity  as  being  the  party  "beneficially  in- 
Church  V.  Cook,  11  Abb.  Pr.  (N.  Y.)  terested."  Broad  well  v.  Banks,  134 
371,  21  How.  Pr.  89;   West  Virginia,  Fed.  470.     See  post,  §  149  b  (1). 

C.  &  P.  R.  Co.  V.  Mclntire,  44  W.  Va.  92  Astor  v.  Hoyt,  5  Wend.   (N.  Y.) 

210,  28  S.  E.  696.  603,   618;    Coffin  v.  Talman.  8  N.  Y. 

When  taxes  are  payable  in  Janu-  (4    Seld.)    465.     See   post,   §§    149   b 

ary,  but  not  delinquent  till  June,  one  (9),  158  a  (2)    (c). 
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olTfct  tluit  tlie  su])stanti:il  breach  f)f  the  covenant  does  not  occur 
until  the  tax  is  paid  by  the  covenantee,  and  that  consequently 
the  lessor's  heir,  having;  paid  the  tax  after  the  lessor's  death,  is 
the  proper  party  to  sue  on  the  covenant,  ratlier  than  the  per- 
sonal representative,  althou}?h  the  tax  became  due  and  payable 
before  the  lessor's  death.^-'  The  {issi^rnee  of  the  leasr-hold  is  liable 
for  the  taxes  whicli  become  due  after  the  assif^nincnt  to  him, 
though  they  are  on  account  of  a  period  prior  thereto."^'* 

An  assifjnee  of  the  leasehold  in  part  of  the  premises  is  Ifable 
for  a  proportionate  part  of  the  tax,  calculated,  it  seems,  with 
reference  to  the  value  of  such  part  as  compared  with  that  of  the 
whole.a* 

The  assignee  of  the  leasehold  is  liable  only  for  taxes  which 
become  due  before  his  reassignment  to  another,  his  liability  de- 
pending entirely  on  the  privity  of  estate."^ 

Although  the  assignee  becomes  liable,  the  lessee  is  still  liable 
on  his  covenant  by  reason  of  privity  of  contract,  and  if  he  is 
forced  to  pay  the  taxes  he  may  in  turn  recover  from  his  assignee, 
who  is  primarily  liable.^^ 

Although  the  lessor's  transferee  is  entitled  to  the  benefit  of 
the  covenant,  the  lessor,  it  has  been  decided,  may  also  sue  there- 
on, if  he  is  under  an  obligation  to  his  transferee,  as  by  a  covenant 
against  incumbrances,  to  pay  the  taxes,  and,  they  being  a  lien  on 
the  property  at  the  time  of  the  transfer,  he  pays  them  upon  the 
lessee's  failure  so  to  do.^" 

h.  Termination  of  liability.  The  fact  that  the  lease  provides 
that,  on  the  destruction  of  the  buildings  by  fire,  the  lessor  may 
terminate  the  lease,  and  that  he  does  terminate  it  accordingly, 
does  not  relieve  the  lessee  from  liability  under  his  covenant  for 
the  taxes  previously  assessed,^^  and  a  fortiori  is  he  unable  to  re- 

»3Hendrix  v.  Dickson,  69  Mo.  App.       95  Mason  v.  Smith.  131  Mass.  510. 
197.     But    ordinarily    the    risht    of    See  post,  §  158  a   (2)    (n). 
action    ari?es    on    the    covonantor'a       nn  Mason  v.  Smith.  131  Mass.  510; 
failure  to  pay  without  any  paymenf  Wills  v.  Summers,  45  Minn.  90,  47  N. 
by   the   covenantee.       Post,   at  note   W.  463.     See  post,  §  157  a  (2). 
1(38_  »7  Wills  V.  Summers,  45  Minn.  90, 

93a  McKeon  v.  Wendelken,  25  Misc.    47  N.  W.  463. 
711.  55  N.  Y.  Supp.  626.  9r  Sarpont  v.  Pray,  117  Mass.  267; 

94  Ellis  V.  Bradbury,  75  Cal.  234,  Paul  v.  Chickerinir,  117  Mass.  265; 
17  Pac.  3.     See  ante,  §  143  d.  Games  v.  Hersey,  117  Mass.  269. 
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cover  such  taxes  if  they  have  been  paid  by  hira.^^  Nor  does  the 
fact  that  the  lease  provides  for  a  suspension  of  rent  upon  the 
destruction  of  the  building  affect  the  liability  under  such  cove- 
nant for  the  whole  amount  of  the  taxes.io^'  It  has  been  decided 
that  a  covenant  to  pay  taxes  in  equal  monthly  installments  is  no 
longer  binding  after  eviction  by  the  landlord,  followed  by  the 
enforcement  by  him  of  a  forfeiture  for  breach  of  condition.i^^'* 
And  a  surrender  by  the  tenant  has  been  regarded  as  terminating 
all  liability  for  taxes  for  the  previous  year,  which  were  not 
yet  due.^^ob 

The  lessee's  liability  under  his  covenant  is  not  affected  by  the 
fact  that  a  part  of  the  premises  is  taken  for  public  use.^^i 

It  has  been  decided  that  a  release  of  the  lessee  from  "further" 
liability  under  the  lease  does  not  relieve  him  from  liability  for 
taxes  already  accrued.^^^ 

The  landlord's  acceptance  of  rent  after  the  lessee's  breach  of 
his  covenant  to  pay  taxes  does  not  involve  a  waiver  of  his  claim 
for  breach  of  the  covenant.^''^ 

i.  Time  of  payment.  A  covenant  by  the  lessee  to  pay  taxes 
when  "due  and  payable"  was  held  not  to  require  him  to  pay 
them  until  after  public  notice  by  the  receiver  of  taxes,  as  pro- 
vided by  statute,  that  they  were  "due  and  payable. "^^^  Gener- 
ally the  obligation  of  the  lessee  under  his  covenant  is  to  pay  the 
tax  in  time  to  avoid  a  sale  of  the  lessor's  property  for  non- 
payment, or  the  enforcement  of  personal  liability  for  the  tax 
against  the  lessor,!*'^  and  before  any  penalty  or  interest  becomes 
due  by  reason  of  delay  in  payment.^  "^  A  covenant  to  pay  the 
taxes  "promptly"  was  regarded  as  broken  by  a  failure  to  pay 

90  Wood  V.  Bogle,  115  Mass.  30.  103  Conger  v.  Duryee,  90  N.  Y.  594. 

looMinot  V.  Joy,  118  Mass.  308.  10*  Whitman    v.    Nicol,    38    N.    Y. 

100a  Hall   V.   Joseph   Middleby,   Jr.,  g^^^^   q^    (g  j^^^^  ^  g '^   ggs   (deci- 

197    Mass.    485,    83    N.    E.    1114.     It  ^.^^  ^^  ^^^   .^^^^^  ^^^  ^^  ^^^^^^ 

was  said  that  in  such  a  case  there  ,0.  McFarlane  v.  Williams,  107  111 

is  a  "failure  of  consideration.  00     a, 1            t.     .    r.^  r^ 

„      ■,.           n  33     Allen  v.  Dent,  72  Tenn    (i  Lea) 

loob  American      Bonding      Co.      v.  '                             '  '      ^^""-  y*  ^ea,; 

Pueblo  Inv.  Co.    (C.  C.  A.)   150  Fed.  ^'^^    ^^°  ^^  ^ot  to  become  a  burden 

17,  9  L.  R.  A.  (N.  S.)  557.  on  the  lessor). 

101  Patterson  v.  City  of  Boston,  37  lo^  Ricou  v.  Hart,  47  T^.  Ann.  1370, 
Mass.    (20   Pick.)    159.  17    So.    878;     Manice    v.    Millen,    26 

102  0'Fallon   v.   Nicholson,   56   Mo.  Barb.  (N.  Y.)   41. 
238. 
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taxes  due  on  the  first  of  one  month  until  tho  twelfth  day  of  the 
second  suceeedinjj;  month."'" 

j.  Accrual  of  right  of  action.  Upon  the  failure  of  the  lessee 
to  pay  the  tax  in  accordance  with  his  covenant,  the  lessor  may 
immediately  sue  for  the  breach,  and  it  is  immaterial  whether  he 
first  himself  pays  the  tax,'^^  thou<:rh  the  covenant  may  be  framed 
so  as  to  make  the  lessee  liable  only  for  failure  to  refund  taxes 
previously  paid  by  the  lessor.'"^  It  has  been  decided  that  the 
lessor  need  not  make  demand  upon  tho  lessee  for  payment  be- 
fore bringing  suit,^^^  though  in  a  case  in  which  the  lease  pro- 
vided that  in  case  of  the  lessee's  neglect  to  pay  a  special  as- 
sessment, the  lessor  might  pay  it  and  recover  the  amount  as  rent, 
it  was  held  that  there  was  no  breach  of  the  lessee's  covenant  until 
he  was  notified  of  the  lessor's  payment  of  the  assessment.^ *^ 
In  one  state  it  has  been  decided  that  the  fact  that  the  leasehold 
interest  is  sold  for  the  tax  does  not  involve  a  breach  of  the  cove- 
nant, since  this  does  not  affect  the  lessor.^  ^^ 

k.  Damages  for  breach.  The  lessor  may  recover,  for  breach 
of  the  lessee's  covenant  to  pay  taxes,  the  amount  of  the  taxes,i^^ 
with  interest,  it  has  been  decided,!^'*  but  not  the  amount  of  a 
penalty  imposed  for  nonpayment,  since  it  is  his,  the  lessor's  duty, 
to  pay  the  taxes  on  the  lessee's  default  in  time  to  save  the  pen- 
alty.^ ^^     And  if  the  property  is  sold  for  the  unpaid  taxes,  the 

107  Metropolitan  T^and  Co.  v.  Man-  m  Dockrill  v.  Schpnk,  37  111.  App. 

ning,  98  Mo.  App.  248,  71  S.  W.  696.  44. 

losBroadwell    v.    Banks,    134    Fed.  112  Goode  v.  Ruehle,  23  Mich.  30. 

470;    Wilkinson  v.  Libbey,  83  Mass.  ii-i  Fontaino     v.      Schulonburg     & 

(1  Allen)  375;  Bowditch  v.  Chicker-  Boeckler  Lumber  Co.,  109  Mo.  55,  18 

ing,  139  Mass.  283,  30  N.  E.  92;  Trin-  S.    W.    1147,    32    Am.    St.    Rep.    648; 

ity  Church  v.  Hisgins,  48  N.  Y.  532;  Sargent    v.    Pray,    117    Maas.    267; 

Hawkins  v.  Mosher,  13  Hun   (N.  Y.)  Ellis   v.    Bradbury,    75    Cal.    234,    17 

563;      Fontaino    v.    Schulenburg    &  Pac.    3;    Richardson   v.    Gordon,   188 

Boeckler  Lumber  Co.,  109  Mo.  55,  18  Mass.  279,  74   N.  E.   344;    Garner  v. 

S.    W.    1147,    32   Am.    St.    Rep.    648;  Hannah,    13    N.    Y.    Super.    Ct     (6 

Vorse  V.  Des  Moines  Marble  &  Mantel  Duer)    262. 

Co.,  104  Towa,  541,  73  N.  W.  1064.  n4  Ellis  v.  Bradbury,  75  Cal.  234, 

109  See  Burnes  v.  McCubbin.  3  Kan.  17  Pac.  3;  Sargent  v.  Pray,  117  Mass. 
221,    87   Am.    Dec.    468;    Dockrill   v.  267. 

Schenk,  37  111.  App.  44.  n' Sargent  v.  Pray,  117  Mas3.  267. 

110  Davis  V.  Burrell.  10  C.  B.  821;    So    it    was    decided    that   the    lessee 
Hooper  v.  Woolmer,  10  C.  B.  370.  could     not     be     charged     with     the 
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lessor,  it  lias  been  decided,  cannot  recover  the  value  of  the 
property,  but  is  still  restricted  to  the  amount  of  the  unpaid  taxes, 
and  the  fact  that  he  was  a  nonresident  and  had  no  actual  notice 
of  their  nonpayment  is  immaterial  in  this  regard.i^^ 

§  144.    Water  rates. 

The  question  whether  the  landlord  or  the  tenant  is  liable,  as 
between  themselves,  for  charges  for  water  furnished  to  the 
premises,  is  one  of  some  difficulty,  upon  which  the  decisions  are 
not  in  accord.  In  several  jurisdictions  it  has  been  explicitly  de- 
cided that  the  landlord  is  under  no  obligation  to  pay  for  water 
used  by  the  tenant,  in  the  absence  of  any  agreement  to  that  ef- 
fect, although  the  premises  are,  at  the  time  of  the  lease,  fitted 
with  pipes  and  fixtures  intended  for  the  distribution  of  water,ii'' 
or  the  water  is  essential  to  the  use  of  the  premises  for  the  pur- 
pose for  which  the  lease  was  obtained,  and  for  which  it  allows 
them  to  be  used.^i^  In  one  of  the  decisions  to  this  efi'ect,  in 
answer  to  the  argument  that  the  water  rate  is  a  tax  and  there- 
fore is  payable  by  the  landlord,  it  is  said:  "Water,  as  supplied 
here,  is  a  commodity  which  the  tenant  requires,  but  which  he 
can  purchase  of  others  if  he  chooses  to  submit  to  that  incon- 
venience. The  price  charged  for  it  is  not  a  tax  any  more  than 
the  price  charged  for  gas,  electricity,  steam  or  coal,  some  of  which 
are  as  necessary  commodities  as  water.  Nor  does  the  fact  that 
the  city  supplies  water  and  a  private  corporation  supplies  gas 
make  one  a  tax  rather  than  the  other.  "^^^  In  New  York,  on  the 
other  hand,  it  is  held  that  the  charge  for  water  must  be  paid  by 
the  landlord  and  not  by  the  tenant  using  the  water,i2o  \,YLt  there 

amount  of  a  penalty  when  the  lease  Kicker,  173  Mass.  564,  54  N.  E.  254; 

provided  that  the  lessor  might  pay  Sheldon  v.  Hamilton,  22  R.  I.  230,  47 

the  taxes  on  the  lessee's  failure  to  Atl.   316;    Stein  v.  McArdle,  24  Ala. 

pay  them   and    that  the   amount  so  344    (semble). 

paid  should  be  regarded  as  additional  us  Leighton   v.   Ricker,   173    Mass. 

rent,     Webster    v.    Nichols,    104    111.  564,  54  N.  E.  254. 

160.  119  Sheldon  v.  Hamilton,  22  R.   I. 

118  Fontaino     v.      Schulenburg     &  230,  47   Atl.  316. 

Boeckler  Lumber  Co.,  109  Mo.  55,  IS  120  Darcey  v.  Steger,  23  Misc.  145, 

S.  W.  1147,  32  Am.  St.  Rep.  648.  50  N.  Y.  Supp.  638;  Bristol  v.  Ham- 

iiT  McCarthy    v.     Humphrey,     105  macher,  30  Misc.  426,  62  N.  Y.  Supp. 

iowa,  535,  75  N,  W.  314;  Leighton  v.  517.       In    Jamesin    v.    Thomen,    24 


858  TAXES.  §  144 

the  charge  is  made  by  the  statute  a  lien  on  llic  land,  and  is  col- 
lectible as  a  part  of  the  rei,'idar  taxes  on  the  j)r()[)erty,  and  the 
person  using  the  -water  is  not  su))jcct  to  any  liability  therefor.'-* 
Even  in  that  state  the  tenant  was  held  liable  for  a  charge  for 
water  which  would  not  have  been  incurred  had  the  tenant  not 
used  the  premises  in  violation  of  a  covenant  in  the  lease,  and 
the  landlord,  having  paid  such  charge,  was  allowed  to  recover  it 
from  the  tenant.^-^  In  Maryland  it  has  been  assumed,  without 
discussion,  that  the  landlord  must  j^ay  the  ordinary  water  rates 
assessed  according  to  the  size  of  the  building,  while  for  water 
furnished  in  large  quantities  for  particular  uses  by  the  tenant, 
and  charged  for  according  to  metre  measurements,  the  tenant 
was  held  liable.^^s 

In  two  cases,  at  least,  in  which  it  is  held  that  the  landlord  is 
not  liable  for  the  water  charges,  there  are  suggestions  to  the  ef- 
fect that  the  case  would  be  different  if  the  charges  were  made 
a  lien  on  the  premises,*24  and,  as  stated  above,  the  existence  of 
such  a  lien  is  apparently  one  reason  for  the  view  taken  in  New 
York  that  the  landlord  must  pay  the  charge  rather  than  the 
tenant,^25  the  theory  being,  it  seems,  that  since  the  charge  is  a 
lien  on  the  lessor's  property,  it  is  to  be  regarded  as  his  debt, 
and  that  the  lessee  cannot  be  regarded  as  assuming  another's 
debt  in  the  absence  of  an  express  stipulation  to  that  effect. 

The  liability  for  a  water  rate,  as  between  landlord  and  tenant, 
may  be  fixed  by  the  express  terms  of  the  lease,  and  this  should 
always  be  done.  In  New  York,  where,  as  before  stated,  the  land- 
lord is  liable  in  the  absence  of  express  agreement,  it  has  been  de- 

Wkly.  Law  Bui.  (Ohio)  f?34,  it  seems  22  R.  I.  230,  47  Atl.  316,  likewise,  It 

to  be  held   that  if  the  lessee  states  is   said    that   an   agreement   by   the 

that  he  will  not  pay  for  the  water,  landlord  to  pay  for  water  would  bo 

the  landlord    cannot  thereafter   pay  much    more    readily    inferred    when 

for  the  water  which  had  been  turned  the  water  is  to  be  paid  for  according 

on    by    his    order    and    recover    the  to  the  number  of  water  appliances 

amount   of    the    payment    from    the  In     the     building     than    when     the 

lessee.    The  opinion  Is  obscure.  charge    is   according    to    the   metre 

121  See    Moffatt    v.    Henderson,    50  measurement. 

N.  Y.  Super.  Ct.  (IS  Jones  &  S.)  211.  12^  Sheldon   v.   Hamilton,    22  R.    I. 

122  De  Forest  v.  Byrne,  1  Hilt.  (N.  230,  47  Atl.  316;  Leighton  v.  Ricker, 
Y.)    43.  173  Mass.  564,  54  N.  E.  254. 

123  Williams  v.   Kont,   67  Md.   350,  125  See  ante,  at  note  120. 
10  Atl.  228.     In  Sheldon  v.  Hamilton, 
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cided  that  the  lessee  becomes  liable  under  a  covenant  by  him  to 
pay  all  ordinary  taxes  and  assessments.^ ^^  On  the  other  hand 
a  covenant  by  the  lessee  to  pay  the  regular  annual  charge  for 
water  was  there  held  not  to  bind  him  for  a  charge  for  extra 
water,  measured  by  metre.^^?  And  a  covenant  to  pay  the  water 
tax  "assessed  on  the  premises"  was  not  regarded  as  including  a 
rate  for  water  furnished  to  other  buildings  on  the  same  lot.^^s 
It  has  also  been  there  decided  that  a  covenant  by  the  lessee  of 
part  of  a  building,  to  pay  the  annual  water  rent  "assessed  or  im- 
posed according  to  law,"  did  not  require  him  to  pay  any  part  of 
the  charge  assessed  by  metre  against  the  whole  building,  for 
the  reason  that  it  was  not  imposed  according  to  law  as  regards 
his  portion  of  the  building  until  a  separate  metre  was  placed  in 
that  portion,  to  measure  the  water  used  therein.129  Elsewhere 
it  has  been  decided  that  a  covenant  by  the  lessee  of  a  portion  of 
a  building  to  pay  all  water  rents  charged  on  the  demised  prem- 
ises did  not  require  him  to  pay  any  portion  of  a  rent  assessed 
against  the  entire  building,!^'^  and  that  a  condition  of  re-entry 
for  nonpayment  of  water  rates  did  not  authorize  a  re-entry  for 
such  nonpayment  by  a  tenant  of  part  of  the  building,  when 
there  was  but  one  metre  for  the  entire  building,  and  the  lessor 
had  made  no  attempt  to  apportion  the  bill  for  water  among  the 
various  tenants. ^^i 

The  fact  that  the  lessor  has  paid  the  water  rate  for  one  year 
without  objection  has  been  decided  not  to  show  any  agreement 
by  him  to  pay  such  rates. ^^i'' 

A  provision  that  the  tenant  shall  pay  his  own  water  bills,  it 
has  been  decided,  is  not  merely  intended  to  relieve  the  land- 
lord from  any  obligation  to  look  after  the  bills,  but  involves  a 

126  Garner  v.  Hannah,  13  N.  T.  for  all  the  water  used  in  the  bm'ld- 
Super.    Ct.    (6   Duer)    262.  ing.     Myers  v.  Reade,  112  App.  Div. 

12T  Moffat  V.   Henderson,   50  N.   Y.    3G3.  98  N.  Y.  Snpp.  620. 
Super.  Ct.  (18  Jones  <&  S.)  211.  130  Kinfrsbury    v.    Powers,    131    111. 

128  Steinhardt   v.      Burt,    27   Misc.    182,  22  N.  E.  479. 

782,  57  N.  Y.  Supp.  751.  i3i  Harford    v.    Taylor,    181    Mass. 

129  Bristol  V.  Hammacher,  30  Misc.    266,  63  N.  E.  902. 

426,  62  N.  Y.  Supp.  517.    Aliter  when  isia  Sheldon  v.  Hamilton,  22  R.   I. 

there  was  a  separate  metre  for  the  230,    47    Atl.    316.     Jamesin    v.    Tho- 

tenant's    premises,     even    though    a  men,  24  Wkly.  Law  Bui.  (Ohio)  334, 

single  bill  was  rendered  by  the  city  seems  to  support  a  contrary  view. 
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covenant  by  the  lessee  to  pay  thera,  witliin  a  provision  in  the 
lease  authorizing  a  forfeiture  for  breach  of  covenants.^-'- 

In  England  the  water  rates  are  payable  by  the  tenant  in  the 
absence  of  agreement  otherwise,  and  it  has  there  been  decided 
that  a  covenant  by  the  lessor  to  j^ay  all  rates,  taxes  and  imposi- 
tions whatsoever  "imposed"  b^'  the  city  did  not  render  hira 
liable  for  a  water  rate,  since  a  charge  to  which  one  is  liable 
only  by  his  own  consent  cannot  be  regarded  as  "imposed" 
on  him.i'^3  Likewise  it  was  lichl  that  a  covenant  by  the  lessor 
to  pay  "all  water  rates  imposed  or  assessed  upon  the  premises 
or  upon  the  lessor  or  h^see  in  respect  of  the  premises"  bound 
him  for  a  rate  calculated  according  to  the  annual  value  but  not 
for  water  supplied  for  trade  purposes  by  special  agreement.^  ^'^ 

§  145.    Insurance. 

a.  In  absence  of  contract.  The  tenant  is,  in  the  absence  of 
a  contract  in  that  regard,  under  no  obligation  to  insure  the 
buildings  and  other  improvements  on  the  premises  for  the  benefit 
of  the  landlord.^ -"^^  Conversely,  the  landlord  is  under  no  sucli 
obligation  towards  the  tenant,  and  the  latter  cannot  claim  any 
share  in  the  proceeds  of  insurance  taken  out  by  the  landlord 
for  his  own  benefit.^^^  Even  though  the  insurance  taken  out  by 
the  landlord  is  in  terms  made  payable  to  the  tenant,  the  latter 
is  not  entitled,  it  has  been  decided,  to  appropriate  the  proceeds 
for  his  own  purposes,  it  appearing  that  the  parties  intended  that 
the  money  paid  on  the  policy  should  be  applied  to  replacing 
the   building  destroyed.'"" 

Since  the  contract  of  insurance  on  property  is  one  of  indemnity, 
the  landlord  cannot,  if  the  lessee  restores  the  buildings  to  their 
former  condition,  in  accordance  with  the  covenants  of  the  lease, 
assert  any  claim  acrainst  the  insurer.^^^ 

The  landlord,  having  insured  for  his  own  protection,  is  not 
bound,  in  favor  of  the  tenant,  to  expend  the  proceeds  of  the 

132  Hand  v.  Suravitz,  148  Pa.  202,  "oRoesch  v.  Johnson,  69  Ark.  30, 

23  Atl.  1117.  62   S.   W.   416. 

lasBadcock  v.  Hunt,  22  Q.  B.  Div.  i37  Hayes    v.    Fer^son,    83    Tenn. 

145.  (15  Lea)    1,  54   Am.  Rep.   398. 

134  In  re  Floyrl   [18971   1  Oh.  633.  i^sDarrell  v.  Tibbitts,  5  Q.  B.  Div. 

i3sHart    V.    Hart,    117    Wis.    639.  560. 
94  N.  W.  890. 
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insurance  in  restoring  the  buildings/^a  unless  there  is  an  ex- 
press ijrovision  requiring  him  so  to  do. 

b.  Contract  to  insure.  Not  infrequently  the  lessee  contracts 
to  insure  or  keep  insured  the  buildings  or  improvements  on  the 
premises  for  a  certain  sum  or  for  their  value. 

A  covenant  to  insure  in  the  name  of  the  lessor  is  not  complied 
with  by  insurance  in  the  name  of  the  lessee, ^^^  nor  does  such 
insurance  satisfy  a  covenant  to  insure  in  the  name  of  the  lessor 
and  lessee  jointly.^*!  But  a  covenant  by  the  lessee  to  insure, 
without  stating  for  whose  benefit,  has  been  regarded  as  satisfied 
by  insurance  for  the  benefit  of  the  lessor  and  lessee,  according  to 
their  respective  interests,  and  as  not  requiring  him  to  renew  a 
pre-existing  policy  in  favor  of  the  lessor  alone.i^^ 

A  covenant  by  the  lessee  to  keep  the  building  insured  for 
the  lessor's  benefit  was  held  not  to  be  complied  with  by  the 
taking  out  of  insurance  by  the  lessee's  subtenant,  by  agreement 
with  the  lessee,  though  the  proceeds  thereof  were  to  be  applied 
to  rebuilding,  the  lessor  not  being  in  privity  with  such  sub- 
tenant so  as  to  have  a  right  of  action  against  him-i-J^ 

The  lessee 's  covenant  to  insure  and  keep  insured  the  buildings 
does  not  require  him  to  effect  one  policy  and  keep  that  policy  in 
force,  but  he  must  keep  them  insured  by  one  policy  or  another, 
and  it  is  a  breach  if  he  permits  the  buildings  to  be  uninsured  at 
any  time.i44  tj^^  ^^^^  ^Yi&t  he  allowed  the  smaller  portion  of 
the  buildings  to  remain  uninsured  for  two  months  was  held  to 
constitute  a  breach,  even  though  a  new  policy  was  then  effected 
in  strict  conformity  with  the  covenant.^ ^5  Even  if  the  lessee 
could  be  regarded  as  having  a  reasonable  time  within  which 
to  effect  insurance,  the  burden  is  on  him  of  accounting  for  any 

139  Leeds  V.  Cheetham,  1  Sim.  146;  1*2  Sherwood   v.    Harral,   39    Conn. 

Roesch   V.    Johnson,    69   Ark.    30,   62  335. 

S.  W.   416.  ^*^  Keteltas    v.    Coleman,    2    E.    D. 

liopenniall  v.  Hartaorne,  11  Q.  B.  Smith  (N.  Y.)  408.     And  see,  appar- 

3(;g_  ently  to  the  eiTect  that  insurance  by 

141  Doe   d.    Muston   v.    Gladwin,    6  the  subtenant  is  Insufficient,  dictum 

Q.  B.  953;  Hey  v.  Wyche,  12  Law  J.  ot   Maule,    J.,    in    Logan    v.    Hall,    4 

Q.  B.  83.     But  insurance  in  the  les-  C.  B.  623. 

sor's  name  alone  would  be  a  compli-  "*  Doe  d.  Flower  v.  Peck,  1  Barn, 

ance  with  the  covenant.     Havens  v.  &  Adol.   428. 

Middleton,  10  Hare,  641.  145  Penniall  v.  Harborne,  11  Q.  B. 
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delay.' ^^  A  covenant  by  the  lessee  to  "write  insurance"  to  a 
certain  amount  has  been  regartled  as  not  broken  by  a  failure  to 
renew  the  insurance  so  written.' •'''  A  covenant  by  the  lessee  to 
insure  the  buildings  and  machinery  to  a  certain  amount  for  the 
benefit  of  the  lessor  has  been  regarded  as  satisfied  when  the 
lessee  placed  part  of  that  amoimt  on  the  buildings  and  the  bal- 
ance on  the  machinery  of  the  lessee,  a  lien  for  rent  on  which 
was  given  to  the  lessor  by  the  lease.' '^^ 

The  covenant  to  insure  and  keep  insured  is  continuing  in  its 
nature,  and  the  lessee  cannot,  on  the  destruction  of  the  property, 
repudiate  liability  in  damages  for  his  failure  to  insure,  on  the 
theory  that,  the  lessee  having  failed  to  obtain  insurance  on  the 
day  named,  he  was  relieved  from  liability  for  subsequent  failure 
to  keep  the  premises  insured.'-'^  An  acceptance  of  rent  by  the 
lessor,  after  knowledge  of  the  lessee's  failure  to  insure,  is  a 
waiver  only  of  the  previous  breaches  of  a  covenant  to  insure 
and  keep  insured.'^" 

A  covenant  to  insure  the  buildings  on  the  premises  and,  in 
case  of  loss,  to  apply  the  proceeds  of  the  insurance  to  the  restora- 
tion of  the  buildings,  has  been  considered  to  run  with  the  land, 
so  that  the  transferee  of  the  lessor  is  entitled  to  the  benefit 
thereof,  and  the  assignee  of  the  leasehold  is  liable  thereunder.'^i 
And  even  though  the  buildings  were  not  in  existence  at  the  date 
of  the  lease,  but  were  to  be  built  by  the  lessee,  and  the  word 
"assigns"  was  not  used,  it  was  held  that  the  assignee  of  the 
leasehold  was  liable  on  a  covenant  to  insure,  since  it  might 
be  inferred  from  the  laniruage  of  the  lease,  which  was  in  terms 
made  "at  and  for  the  rents  and  conditions"  specified,  to  hold 
"upon  the  terms  and  conditions"  expressed,  that  the  covenant 
w^as  one  which  was  intended  to  relate  to  the  land  as  well  as  to 

368;   Wilson  v.  Wilson,  14  C.  B.  616       isi  Vernon    v.    Smith,    5    Barn.    & 

(one  month's  delay).  Aid.    1;    Shirk    v.    Adnms,    130    Fed. 

116  Doe  d.   Darlington  v.  Ulph,  13  441:   Thomas  v.  Von  Kapff,  6  0111  & 

Q.  B.  204.  J-  (Md.)   372.     A  covenant  to  insure. 

1*7  Johnson  v.  Kindred  State  Bank,  it  has  been  said,  does  not  run  with 

12  N.  D.  420,  96  N.  W.  588.  the   land   unless  the  proceeds  of  in- 

148  Guetzkow  Bros.   Co.  v.  Brcese,  surance    are    to    be    applied    to    the 

96  Wis.  .591,  72  N.  W.  45.  restoration   of  the  buildine:.     North- 

140  Rhone  v.  Gale,  12  Minn.  54.  em  Trust  Co.  v.  Snyder's  Adm'r,  46 

I'-'O  Doe  d.  Muston  v.  Gladwin,  6  Q.  U.  S.  App.  179,  587. 
B.  953. 
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the  bmldings.^^2  One  who  had  a  mechanic's  lien  on  the  build- 
ing and  was  allowed  by  the  lessee  to  take  possession  was  held  not 
to  be  the  assignee  of  the  lease,  so  as  to  render  him  liable  on  the 
lessee's  covenant  to  insure,  or  to  entitle  the  lessor  to  claim  the 
benefit  of  a  policy  taken  out  by  him  for  his  o^vn  protection.^^^ 

In  case  of  breach  of  the  lessee's  covenant  to  insure,  the  amount 
of  recovery  is,  it  seems,  if  no  loss  has  taken  place,  the  amount  of 
premiums  which  the  lessor  may  have  to  pay  to  effect  the  in- 
surance,^ ^^  while  in  case  of  loss  the  amount  of  recovery  has 
been  decided  to  be  the  sum  for  which  he  agreed  to  insure,  pro- 
vided this  is  no  greater  than  the  amount  of  the  loss,  and  not 
the  amount  of  premiums  which  he  would  have  paid.^^^ 

152  Masury  v.   Southworth,  9   Ohio  iss  Jacksonville,  M.  P.  R.   &  Nav. 

St.  340.     See,  as  to  the  necessity  of  Co.  v.  Hooper,  160'  U.  S.  514,  40  Law, 

the    word    "assigns,"    post,    §    149    b  Ed.    515.     The   decision   is   based   in 

(4).  part   upon   the   fact   that   the   cove- 

1B3  Merchants  Ins.  Co.  v.  Mazange,  nant  to  insure  was  entered  into  in 

22  Ala.  168.  consideration    of   the    lessor's   agree- 

154  Mayhew  v.  Hardesty,  8  Md.  479;  ment  to  rebuild  in  case  of  fire  and 

Masury    v.    Southworth,    9    Ohio    St.  to  suspend  the  rent  so  long  as  the 

340.     See  Hey  v.  Wyche,  12  Law  J.  premises  remained  uninhabitable. 

Q.  B.  83.  In   Lincoln   Trust   Co.    v.   Nathan, 

Where  the  lessor  agreed  to  insure,  122  Mo.  App.  319,  99  S.  W.  484, 
but  the  lessee  was  to  pay  all  "extra  where  the  lessor  agreed  to  construct 
Insurance"  occasioned  by  the  use  Improvements  in  the  building  leased, 
which  he  might  make  of  the  prem-  to  belong  to  the  lessor,  and  to  in- 
Ises,  and  the  lessor,  upon  receiving  sure  them,  and  in  case  of  their  de- 
payment  from  the  lessee  for  "extra  struction  to  apply  the  insurance 
Insurance"  for  one  year,  gave  a  re-  money  to  replacing  them,  and  owing 
ceipt  reading  "in  full  settlement  of  to  the  lessor's  failure  to  reconstruct 
all  extra  insurance,"  this  receipt  ^^^  building  on  its  subsequent  de- 
was  regarded  as  showing  an  inten-  struction   by   fire   the   improvements 

tlon  to  settle  all  the  matter  of  extra         , ,        ,    ,  ,       a     -i.  %,  i^ 

could  not  be  replaced,   it  was  held 
Insurance  once  for  all  and  it  was  con-    ^,         ,      ,  .  ,    ,  , 

^,    .  i,      ,  ■,■,    that  the  lessor  was  entitled  to  a  por- 

sequently  held  that  the  lessor  could 

not    recover    from    the    lessee    the  ^^^^  "^  ^^^  insurance   money   meas- 

amount  which  he  paid  as  "extra  in-  "^^^^  ^y  the  proportion  between  the 

surance"  for  that  year  upon  the  fall-  whole    term    and    the    time    during 

ure  of  the  company  in  which  he  first  which    the    lessee    actually    enjoyed 

Insured.     Quincy    v.    Carpenter,    13&  possession. 
Mass.  102. 
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§  146.    Voluntary  transfer. 

a.  General  considerations.  By  the  mal<inp:  of  a  lease,  as  he- 
fore  stated,  the  lessor  deprives  himself  of  the  right  of  present 
possession,  though  his  estate  otherwise  continues  as  it  was  be- 
fore. Such  estate,  so  deprived  of  the  right  of  present  possession, 
is  referred  to  as  an  "estate  in  reversion"  or,  more  frequently, 
as  a  "reversion."  The  name  "reversion,"  as  thus  applied,  evi- 
dently has  its  origin  in  the  fact  that  the  lessor,  though  deprived 
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of  the  right  of  present  possession,  is  entitled,  by  reason  of  his 
estate,  to  have  the  possession  "revert"  to  him  upon  the  expira- 
tion of  the  term  created  by  the  lease.  So  far  as  the  word  "re- 
version" may  suggest  that  the  lessor  has  no  present  estate  or 
ownership  in  the  land,  but  merely  a  right  to  have  the  ownership 
revert  to  him  upon  the  expiration  of  the  leasehold,  it  is  mislead- 
ing, but  its  use  as  descriptive  of  the  lessor's  estate  is  sanctioned 
by  the  unquestioned  practice  of  centuries. 

The  lessor's  reversion,  or  estate  in  reversion,  may  be  trans- 
ferred by  the  lessor  to  another,  and  by  the  latter  again  trans- 
ferred, and  so  again  by  the  last  transferee,  and  each  transferee 
becomes  the  landlord  for  the  time  during  which  he  holds  title 
to  the  reversion. 

The  ordinary  mode  in  which  such  a  transfer,  with  its  conse- 
quent change  of  landlords,  occurs,  is  by  voluntary  conveyance 
by  the  lessor,  or  by  his  transferee,  of  his  estate  in  the  land.  Such 
a  conveyance  need  not,  it  would  seem,  refer  in  terms  to  the 
lease,  a  conveyance  of  the  premises  by  the  landlord  being  neces- 
sarily subject  to  the  rights  of  the  tenant,  and  consequently  being 
of  a  reversionary  interest  only,  provided  the  grantee,  if  a  pur- 
chaser for  value,  has  notice,  actual  or  constructive,  of  the  lease.^ 
Such  notice  the  grantee  may  have  from  the  tenant's  possession 
of  the  premises,^  or  from  the  record  of  the  lease,  if  the  lease  is 

1  See  Whittemore  v.  Smith,  50  join,  renders  him  a  disseisor,  a  sub- 
Conn.  376;  Yule  v.  Fell,  123  Iowa,  sequent  conveyance  by  husband  and 
662,  99  N.  W.  559;  Blake  v.  Ashbrook,  wife  would  be  regarded  as  intended 
91  111.  App.  45;  Anderson  v,  Conner,  to  be  subject  to  the  lease  in  order 
43  Misc.  384,  87  N.  Y.  Supp.  449;  that  it  might  be  upheld,  that  is,  it 
Biddle  v.  Hussman,  23  Mo.  597;  Mc-  would  be  regarded  as  a  conveyance 
Cardell  v.  Williams,  19  R.  I.  701,  3^  of  a  reversion  and  not  of  a  mero 
Atl.    719.       So   the    assignee   of   the  right  of  entry. 

leasehold  takes  subject  to  a  sublease       2  Taylor  v.  Stibbert,  2  Ves.  Jr.  437; 

of  which  he   has   notice.     Teater  v.  Barnhart   v.    Greenshields,    9    Moore 

King,  35  Wash.  138,  76  Pac.  688.  P.  C.  18,  32;  Hunt  v.  Luck  [1901]  1 

In    Winestine    v.    Ziglatzki  Marks  Ch.  45;  Thompson  v.  Pioche,  44  Cal. 

Co.,  77  Conn.  404,  59  Atl.  496,  it  was  508;   Dreyfus  v.  Hirt,  82  Cal.  621,  23 

decided  that  since   a  conveyance  of  Pac.  193;   Scheerer  v.  Cuddy,  85  Cal. 

land  by  a  disseisee  is  in  that  state  270,  24  Pac.  713,  9  L.  R.  A.  487;  Mc- 

invalid     (see    ante,    §    75),    and    the  Rae  v.  McMinn,  17  F!a.  876;   Parker 

possession   of   one   holding   under  a  v.   Gortatowsky,   127   Ga.   560,   56   S. 

lease   by   a    married    woman   of   her  E.  846;    Coari  v.  Olsen,  91  111.  273; 

land,  in  which  her  husband  does  not  Barrett  v.  Geisinger,  148  111.  98,  35 

L.  and  Ten.  55. 
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within  the  roconling  laws,  as  leases,  except  for  brief  periods, 
usually  are.-'  lu  case  the  lease  is  within  the  reeor(lin*j  laws, 
and  is  not  recorded,  and  the  grantee,  being:  a  purchaser  for  value, 
has  no  notice  thereof  otherwise,  he  will  take  free  from  an> 
rights  in  the  tenant  under  the  lease.  If,  on  the  other  hand,  the 
lease  is  not  within  the  recording  laws,  the  grantee,  although 
a  purchaser  for  value,  and  without  notice  thereof,  will,  it  seems, 
take  subject  thereto.'*'^ 

N.  E.  354;  Leebrick  v.  Stable,  6S  approved  in  Anderson  v.  Brlnser,  129 
Iowa,  515,  27  N.  W.  490;  Buck  v.  Pa.  376,  11  All.  809,  18  Atl.  520,  6  L. 
Holloway's  Devisees,  25  Ky.  (2  J.  J.    R.  A.   205. 

Marsb.)  1G3,  180;  Hull  v.  Noble,  40  A  purchaser  is  not,  it  has  been 
Me.  459;  Engler  v.  Garrett,  100  Md.  held,  by  the  possession  of  the  ten- 
387,  59  Atl.  648;  Disbrow  v.  Jones,  ant  under  a  lease,  charged  with 
Har.  (Mich.)  48;  Friedlander  v.  notice  of  a  claim  by  the  tenant  that 
Ryder,  30  Neb.  783,  47  N.  W.  83,  9  by  a  contract  prior  to  the  lease  he 
L.  R.  A.  700;  Stone  v.  Snell,  77  Neb.  had  acquired  an  absolute  right  to 
441,  109  N.  W.  750;  Chesterman  v.  the  land  in  fee.  Smith  v.  Miller,  63 
Gardner,  5  Johns.  Ch.  (N.  Y.)  29.  3  Tex.  72,  66  Tex.  74,  17  S.  W.  399. 
Am.  Dec.  265;  Anderson  v.  Conner,  But  apart  from  any  question  of  no- 
43  Misc.  384,  87  N.  Y.  Supp.  449;  tice,  the  tenant  would  ordinarily  bo. 
Hood  V.  Fahnestock,  1  Pa.  470;  Hot-  precluded  from  asserting  any  such 
tenstein  v.  Lerch,  104  Pa.  454;  Sim-  right  as  against  the  purchaser, 
anek  v.  Nemetz,  120  Wis.  42,  97  N.    Ante,  §  78. 

W.  508.  In  Brown  v.  Roland,  11  Tex.  Civ. 

By  the  weight  of  authority,  the  App.  648,  33  S.  W.  273,  it  was  de- 
tenant's  possession  is  notice  not  cided  that  a  purchaser  was  not,  by 
only  of  his  rights  under  the  lease,  the  tenant's  possession,  charged  with 
but  also  of  any  rights  which  he  may  notice  of  his  right  to  certain  fixtures, 
have  under  a  subsequent  agreement  The  opinion  seems  rather  to  mls- 
not  incorporated  in  the  instrument  interpret  Smith  v.  Miller,  63  Tex.  72, 
of  lease,  such  as  a  contract  for  the   supra. 

purchase  of  the  land.  Daniels  v.  3  Jones  v.  Marks,  47  Cal.  242; 
Davison,  16  Ves.  Jr.  249,  17  Ves.  Jr.  Com-nercial  Bank  v.  Pritchard,  126 
433;  Allen  v.  Anthony,  1  Mer.  282;  Cal.  600,  59  Pac.  130;  Garber  v.  Gian- 
Barnhart  v.  Greenshields,  9  Mooro  ella,  98  Cal.  527,  33  Pac.  458;  Chap- 
P.  C.  18,  32;  Coari  v.  Olsen,  91  111.  ™a°  '^-  Gray,  15  Mass.  439;  Toupin 
273;  Kerr  v.  Day,  14  Pa.  112,  53  Am.    ^-  Pe^^ody,  162  Mass.  473,  39  N.  E. 

T^        roc-      A     1  T>  ■  1  on    280;    Bova  v.  Norigian,  28  R.  I.  319, 

Dec.   526     Anderson  v.  Bnnser,   129  »       .  .  . 

Pa.    376,   11    At..    800,    18   AU.    520.   8    "   f'  f,"'.''";.^  v.  S„„b,,.y  «  E. 

R.  Co.,  32  Pa.  458.     See  Johnson  v. 
L.  R.  A.  205.     In  Red  River  Valley    g^^^^    ^    j^^^^     ^^    Y.)    510. 

Land  &  Inv.  Co.  v.  Smith,  7  N.  D.  4.r,  Toupin  v.  Peabody,  162  Mass. 
236,  74  N.  W.  194,  the  opinion  ap-  473,  39  n.  E.  280;  Hutchinson  v. 
proves  a  dictum  contra  In  Leach  v.  Bramhall,  42  N.  J.  Eq.  372,  7  Atl. 
Ansbacher,  55  Pa.  85,  which  was  dls-  873  (semble).    But  it  has  been  held 
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In  view  of  the  fact  that  a  transfer  of  the  land  by  the  rever- 
sioner is  thus  necessarily,  in  almost  every  case,  subject  to  the 
prior  rights  of  the  tenant  under  the  lease,  it  is  not  clear  why 
a  transfer  by  the  lessor,  not  expressly  saving  the  tenant's  rights 
under  the  lease,  should  be  regarded,  as  has  occasionally  been 
done,  as  involving  a  wrong  to  the  latter,*^  it  being  in  some  cases 
referred  to  as  an  "eviction."^  A  transaction  between  other 
persons,  thus  injuring  the  tenant  only  by  reason  of  his  failure 
to  take  the  usual  and  proper  precautions,  by  entering  into  pos- 
session or  recording  his  lease,  to  give  notice  of  the  lease  and  so 
to  protect  his  rights,  seems  to  contain  no  element  of  an  eviction, 
properly  so  called.  If  such  a  conveyance  by  the  lessor  is  an 
eviction,  it  must  be  so,  it  is  conceived,  whether  the  lessee  is  or 
is  not  protected  as  against  the  subsequent  grantee  or  lessee  by 
reason  of  the  latter 's  notice  of  the  lease,  and  so  the  lessee,  al- 
though he  could  not  legally  be  disturbed  by  him,  because  of 
such  notice,  would  have  the  right  to  relinquish  possession  and 
refuse  to  pay  rent,  merely  because  the  lessor  has  transferred 
his  reversion  to  another.  It  is  hardly  conceivable  that  the  sub- 
sequent transfer,  if  an  eviction  when  the  transferee  has  no  notice 
of  the  lease,  is  not  an  eviction  when  he  has  such  notice.     The 

that  the  assignee  of  the  leasehold  Is  breach  of  a  covenant  for  title  in  the 
not  affected  by  parol  lease  or  license  prior  deed,  see  Rawle,  Covenants  for 
by  the  lessee  as  to  part  of  the  prem-  Title,  §  128,  note,  criticising  Curtis 
ises  in  favor  of  the  lessor  of  which  v.  Deering,  12  Me.  (3  Fairf.)  499. 
he  had  no  notice.  Burr  v.  Spencer,  Williamson  v.  Williamson,  71  Me. 
26  Conn.  159,  68  Am.  Dec.  379.  442,    and    Lukens    v.    Nicholson,    4 

6  See  Nichol  v.  McDonald,  69  Ark.  Phila.  (Pa.)  22  are  to  the  same 
341,  64  S.  W.  263;  Staples  v.  Flint,  effect  as  the  case  thus  criticised. 
28  Vt.  794.  In  Wade  v.  Comstock,  11  Ohio  St.  71, 

In  Maule  v.  Ashmead,  20  Pa.  482,  the  liability  of  the  grantor,  in  such 
the  administratrix  of  the  lessor  wa^  a  case,  under  his  covenant  of  war- 
held  liable  as  for  breach  of  the  cov-  ranty,  is  denied,  but  it  is  said:  "No 
enant  for  quiet  enjoyment  because  one  can  doubt  but  that  the  grantor, 
the  lessee  was  turned  out  by  the  if  by  his  agency  the  title  was  sub- 
transferee  of  the  administratrix.  It  sequently  defeated,  would  be  liable 
is  stated  that  the  conveyance  did  to  the  grantee  for  the  damages  there- 
not  contain  any  reservation  in  favor  by  occasioned.  It  would  be  a  wrong- 
of  the  lessee,  but  it  does  not  appear  ful  act  in  fraud  of  the  rights  of  tho 
whether  this  was  the  ground  of  lia-  grantee."  See,  a\so,  Foster  v.  Wood- 
bility.  That  a  subsequent  convey-  ward,  141  Ma'^s.  160,  6  N.  E.  853. 
ance  by  a  grantor  in  fee  is  not  a       ^  See  post,  §  185  f  (6). 
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only  theory,  apart  from  tliat  ol"  evictiou,  on  which  the  lessor, 
thus  making  a  transfer  of  the  land  without  expressly  reserving 
the  rights  of  the  tenant  under  the  lease,  could  be  regarded  as 
committing  a  wrong  against  the  tenant,  would  seem  to  be  that 
such  transfer  constitutes  a  fraud  upon  the  tenant.  There  is, 
liowever,  but  slight  ground  for  the  inference  of  fraud  in  such 
a  case.  The  failure  to  insert  in  the  conveyance  an  express  refer- 
ence to  the  lease  would  ordinarily  be  the  result  either  of  negli- 
gence, or  of  a  failure  to  regard  such  insertion  as  in  any  way 
obligatory  on  the  lessor,  the  lessee  being  in  a  position  to  pro- 
tect his  rights  in  the  premises  and  presumably  having  done  so. 

A  landlord,  instead  of  transferring  the  reversion  in  the  whole 
land,  may  transfer  the  reversion  in  part,  he  thus  remaining  land- 
lord as  to  the  part  retained,  and  his  transferee  becoming  land- 
lord as  to  the  part  transferred.^ 

b.  Transfer  of  "lease."  Not  infrequently  one  finds  a  men- 
tion of  the  transfer  or  assignment  of  the  "lease"  by  a  lessor,  and 
occasionally  this  expression  is  used,  apparently,  as  synonymous 
with  a  transfer  of  the  reversion.^  Such  expression  can,  it  is 
submitted,  properly  be  used  only  of  a  transfer  by  the  lessee  or 
his  assignee,  the  w^ord  "lease"  being  in  such  case  used  elliptically, 
as  it  is  frequently  used  in  other  connections,  to  designate  the  es- 
tate created  by  the  lease,  the  leasehold  interest.^^  The  expression 
"transfer  of  a  lease,"  when  used  with  reference  to  a  tran.sfer 
by  the  lessor,  cannot  well  refer  to  a  transfer  of  the  estate  in  re- 
version, since  such  estate  exists  independently  of  the  lease,  though 
it  is  not  reversionary  in  character  until  after  the  lease  has  been 
made,  and  the  only  meaning  which  can  properly  be  attached  to 
this  mode  of  expression  is  a  transfer  by  the  lessor  of  the  rights 
created  in  his  favor  by  the  lease,  so  far  as  they  can  exist  inde- 
pendently of  and  apart  from  the  reversion,  the  chief,  and  usually 
the  only  one  of  which,  is  that  to  rent.  A  transfer  or  assign- 
ment of  a  lease,  when  spoken  of  as  the  act  of  the  reversioner, 
should  therefore,  it  seems,   ordinarily  be  regarded  as  meaning 

sMoodie  v.  Garnance,  3  Bulst.  153;  102  111.  App.  381;  Iowa  Sav.  Bank  v. 

West  V.  Lassels,  Cro.  Eliz.  851;   Lin-  Frink.  1  Neb.  Unoff.  14,  26,  92  N.  W. 

ton  V.  Hart,  25  Pa.  193,  64  Am.  Dec.  916;  Merchants'  State  Bank  v.  Ruet- 

691;   Leiter  v.  Pike,  127   111.  287,  20  tell,  12  N.  D.  519,  97  N.  W.  853. 

N.  E.  23,  2  L.  R.  A.  549.  lo  See  ante,  §  12  a,  at  note  17. 

*  See  Keeley  Brew.  Co.  v.  Mason, 
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merely  a  transfer  of  the  rent  to  become  due,  with  perhaps  any 
rights  created  by  covenant  on  the  part  of  the  lessee  looking 
towards  the  collection  of  the  rent  rather  than  the  protection  of 
the  reversion,!!  and  the  expression,  at  best  one  to  be  avoided 
owing  to  its  ambiguity,  is  generally,  it  would  seem,  construed  in 
this  sense.!2 

e.  Execution  of  conveyance.  The  requirements  with  refer- 
ence to  a  conveyance  of  an  estate  in  reversion  are  ordinarily 
the  same  as  in  the  case  of  a  conveyance  of  an  estate  of  the  same 
quantum  in  poss-ession,  the  fact  that  there  is  an  outstanding 
leasehold  estate  not  changing  the  character  of  the  estate  con- 
vej^ed.  At  common  law  there  could  be  no  transfer  of  an  estate 
of  freehold  in  reversion  unless  there  was  livery  of  seisin,  to 
which  the  tenant  consented,  or  a  grant,  that  is,  a  conveyance 
under  seal,!^  and  this  requirement  of  a  sealed  conveyance  applied 

11  In  Isman  v.  Hanscom,  217  Pa.  lease  is  transferred.  A  man  may 
133,  66  Atl.  329,  the  transfer  by  the  sell  his  interest  in  a  lease,  and  yet 
lessor  of  "all  right,  title  and  inter-  retain  his  reversionary  interest  in- 
est  in  the  lease,  and  all  benefits  and  tact."  This,  it  is  submitted,  goes 
advantages  to  be  derived  therefrom,"  too  far  as  regards  the  effect  of  a 
was  held  to  pass  the  right  to  take  so-called  "assignment  of  the  lease." 
advantage  of  an  option  given  to  the  It  cannot  be  intended  to  transfer  the 
lessor  by  the  instrument  of  lease  to  right  to  covenants  inserted  to  pro- 
purchase  the  improvements  placed  tect  the  reversion;  nor,  it  seems,  can 
on  the  premises  by  the  lessee.  such    an    assignment    of    the    lease 

12  Bordereaux  v.  Walker,  85  111.  transfer  a  right  to  enforce  a  condi- 
App.  86;  Demarest  v.  Willard,  8  Cow.  tion,  this  belonging  to  the  owner  of 
(N.  Y.)  206;  Huerstel  v.  Lorillard,  29  the  reversion  who  would  obtain  the 
N.  Y.  Super.  Ct.  (6  Rob.)  260;  Id.,  benefit  of  the  forfeiture.  That  such 
30  N.  Y.  Super.  Ct.  (7  Rob.)  251.  covenants  do  not  pass  upon  an  "as- 

In  Lennen  v.  Lennen,  87  Ind.  130,  signment  of  the  lease"  is  clearly  de- 

the  court  discusses  the  effect  of  "the  cided  in  Allen  v.  Wooley,  1  Blackf. 

assignment    of    the    lease"    by    the  (Ind.)   148.     That  they  do  not  pass 

lessor.     The    reporter,    in    his    head-  upon  an  assignment  of  the  rent  as 

note,    carelessly   states   that   an    as-  such,  see  McDougall  v.  Ridout,  9  U. 

signment  of  the  lease  by  the  lessee  C.  Q.  B.  239. 

was  in  question.  The  court  in  this  i3  Co.  Litt.  49  a;  Sheppard's  Touch- 
case  says  that  "it  is  one  thing  to  stone,  230;  Watkins,  Conveyancing 
sell  the  reversion  and  another  thing  (Preston's  Ed.)  123;  Williams,  Real 
to  assign  the  lease.  In  the  one  case,  Prop.  (18th  Ed.)  310;  Thursby  v. 
an  interest  in  the  land  itself  passes;  Plant,  1  Wms.  Saund.  234,  note  (3); 
in  the  other,  only  a  right  to  enforce  Doe  d.  Were  v.  Cole,  7  Barn.  &  C. 
the  covenants  and  conditions  of  the  243,  248. 
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to  the  case  of  a  "concurrent"  lease.i^  After  the  passage  of 
the  Statute  of  Uses,  however,  a  reversion  could  be  conveyed  by 
bargain  and  sale,'^  and  this  was  valid  without  any  sealed  instru- 
ment, or  indeed  any  instrument  whatever.^"  The  effect  of  the 
Statute  of  Enrollments,  passed  shortly  after  the  Statute  of  Uses,^'^ 
was  to  render  an  indenture,  that  is,  a  sealed  instrument,  neces- 
sary for  the  purpose  of  a  bargain  and  sale,  but  this  statute  is 
presumably  in  force  in  few,  if  any  states,  in  this  country,  and 
consequently  an  unsealed  conveyance  of  a  reversion  can,  pro- 
vided there  is  the  necessary  consideration,  and  provided  further 
the  Statute  of  Uses  is  in  force  in  the  particular  jurisdiction,  al- 
ways be  supported  as  a  bargain  and  sale,  unless  a  seal  be  re- 
quired by  the  local  statutory  provisions  as  to  conveyances  of 
land,  without  reference  to  the  common  law  requirement  of  a  seal 
on  the  conveyance  of  a  reversion  without  livery  of  seisin. 

The  requirements  of  a  transfer  by  will  of  a  reversion,  as  of 
any  other  property  interest,  are  determined  by  the  provisions  of 
the  local  statute  as  to  the  execution  of  wills. 

The  fact  that  the  lease  is  under  seal  evidently  does  not  of  itself 
necessitate  that  the  transfer  of  the  reversion  be  under  seal.^^ 

i^Bac.  Abr.,  Leases  (N) ;  Brawley  Partridge,  108  Mass.  556;  "Warren  v. 
V.  Wade,  McClel.  664.  As  to  con-  Leland,  2  Barb.  (N.  Y.)  613;  Still- 
current  leases,  see  the  subsection  man  v.  Harvey,  47  Conn.  26;  Barrett 
next  following.  v.  Trainor,  50  111.  App.  420;  Border- 

is  Watkins,  Conveyancing,  123;  2  eaux  v.  "Walker,  83  111.  App.  86; 
Preston,  Ab=;tracts,  85;  Challis.  Real  Barnes  v.  Northern  Trust  Co.,  169 
Prop.  (2d  Ed.)  349;  2  Sanders.  111.  112.  48  N.  E.  31.  All  except  the 
Use<?  &  Trusts,  67.  last   of  these  cases   involved   an   as- 

16  Chibborne's  Case,  2  Dyer.  229  a;  pignment  of  the  leasebnld  by  the  les- 
Cora.  Dig.,  Bargain  &  Sale.  B  1,  4;  see,  not  of  the  reversion  by  the  re- 
Gilbert,  "Uses,  87,  271.  versioner. 

IT  See  1  Tiffany,  Real  Prop.  §  403.         In  Massachusetts  it  has,  however, 
18  This    seems    to    be    apsumed    in   been  decided  that  if  the  Instrument 
Holliday  v.  Marshall.   7   Johns.    (N.   of  lease  is  under  seal,  one  to  whom 
Y.)    211;    Barnes  v.  Northern  Trust    the  "lease"  is  transferred  by  an  in- 
Co.,  169  111.  112,  48  N.  E.  31.  strument  not  under  seal  cannot  sue 

In  Keeley  Brew.  Co.  v.  Mason,  102  on  a  covenant  for  rent  contained  in 
111.  App.  381,  it  is  decided  that  the  the  instrument  ("Wood  v.  Partridge, 
"assignment  of  the  lease"  by  the  11  Mass.  488;  Bridgham  v.  Tileston, 
les^sor  was  sufficient  though  not  un-  87  Mass.  [5  Allen]  371),  the  theory 
der  seal,  although,  It  seems,  the  lease  being  that  an  assignment  should  be 
was   under   seal;    citing   Sanders  v.    by  an  instrument  of  as  high  a  na- 
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If  a  transfer,  for  instance,  of  a  fee  simple  estate  in  possession  is, 
in  the  particular  jurisdiction,  valid  without  a  seal,  it  could  not 
well  be  invalid  merely  because  it  is  subject  to  a  leasehold  estate 
in  another  person  which  was  created  by  a  sealed  instrument. 

d.  Subsequent  lease  by  landlord.  Not  only  may  a  landlord 
transfer  his  reversion  in  a  part  of  the  land  leased,  but  he  may 
transfer  a  part  of  his  reversion  in  the  whole  land,  that  is,  he  may 
create  another  lesser  estate  therein  in  favor  of  a  third  person, 
and  this  he  may  do  in  either  one  of  two  ways,  (1)  by  a  "lease  in 
reversion,"  or  (2)  by  a  "concurrent  lease."  By  a  "lease  in  re- 
version" is  meant  a  lease  to  take  effect  in  possession  after  the 
ending  of  a  leasehold  estate  previously  existing.^ ^^  If  such  lease 
is  by  its  terms  to  commence  in  possession  when  such  prior  lease- 
hold estate  comes  to  an  end,  it  will  do  so,  although  such  estate 
comes  to  an  end  before  the  expiration  of  the  term  named  in  the 
prior  lease,  as  for  instance  when  there  is  a  surrender  or  for- 
feiture thereof;  while  if  by  its  terms  the  second  lease  is  to  com- 
mence in  possession  after  a  certain  number  of  years,  it  will  not 
commence  till  that  time,  although  previously  thereto  the  pre- 
existing leasehold  comes  to  an  end,  either  by  its  express  terms, 
or  by  a  surrender  or  forfeiture.^ ^  Likewise,  in  the  former  case, 
the  term  will  begin  immediately  if  the  prior  lease  is  for  any 
reason  void  or  nonexistent.^'*  Until  entry  under  a  lease  in  re- 
version, the  lessee  has  merely  an  interesse  iermini.^^ 

A  landlord,  although  he  has  made  a  lease  in  reversion,  retains 

ture  as  the  instrument  which  it  pur-  interest  sought  to  be  transferred  is 

ports   to  transfer.     The   transfer   of  alone  naaterial,  that  is,  if  the  inter- 

the  "lease"  referred  to  in  these  cases  est,    whether    the    reversion    or    the 

may  have  involved  a  transfer  of  the  rent,  passes,  the  right  to  sue  on  the 

rent   merely,  and  not   of  the  rever-  covenant  passes.     See  post  180  c  (2), 

sion    (§    146   b,   ante),   and,   so   con-  at    note    582. 

sidered,  the  necessity  of  a  seal  upon  isa  See   Bishop   of  Bath's    Case,   6 

the  transfer  might  have  been  based  Coke,  34  b;   1  Piatt,  Leases,  44.*?. 

on  the  fact  that  an  incorporeal  thing  is  Bac.  Abr.,  Leases  (L)  1. 

can    be    transferred    only   by    grant  20  Co.  Litt.  46  b;   Bac.  Abr.,  Lease 

(post.  §  180  c  [21,  at  notes  577-599).  (L)    1. 

Whether   the   reversion   or   the   rent  21  Smith  v.  Day,  2  Mees.  &  W.  684; 

alone  is  transferred,  the.  right  to  sue  Joyner  v.  Weeks  [1891]  2  Q.  B.  31; 

on  the  covenant  passes  as   an   inci-  Logan   v.   Green,    39   N.   C.    (4   Ired. 

dent  to  the  interest  transferred,  andl  Eq.)    370;    Lewis  v.  Baker  [1905]   1 

consequently    the    sufficiency    of    the  Ch.  46. 

instrument  of  transfer  to  pass   the 
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his  rights  against  the  previous  lessee,  such  as  the  right  to  sue  for 
or  distrain  for  rent,  that  is,  he  is  still  the  reversioner  antl  land- 
lord,-- and  he,  rather  than  the  reversionary  lessee,  has  been  re- 
garded as  the  person  entitled  to  assert  a  claim  against  the  prior 
lessee  by  reason  of  a  wrongful  holding  over  by  the  latter.^^ 

A  "concurrent  lease"  is  one  granted  by  the  owner  of  the  re- 
verdion,  to  take  efTect,  not  after  the  termination  of  the  pre-exist- 
ing lease,  but  before  such  termination,  and  by  it,  if  in  proper 
form  to  transfer  the  reversion,  the  lessee  named  therein  becomes 
substituted  in  place  of  the  former  landlord,  and  is,  from  the  time 
at  which  it  is  by  its  terms  to  begin,  and  for  the  term  during  which 
it  is  to  endure,  entitled  to  the  rent  under  the  previous  lease,^* 
may  claim  the  benefit  of  the  covenants  and  conditions  thereof,-' 
and  may  give  a  valid  notice  to  terminate  a  periodic  tenancy 
created  by  the  former  lease. 2<5'  27 

e.  Subsequent  mortgage  by  landlord.  The  landlord,  whether 
the  original  lessor  or  his  transferee,  may  execute  a  mortgage 
upon  the  land,  which,  like  an  absolute  conveyance,  will  ordinarily 
be  subject  to  the  prior  lease,  that  is,  it  will  not  affect  the  right 
to  possession  under  the  leasees     In  jurisdictions  where  a  mort- 

22  Smith  V.  Day,  2  Mees.  &  W.  684;  to  person  entitled  to  sue  to  recover 
Blatchford  v.  Cole,  5  C.  B.  (N.  S.)  possession  from  prior  lessee,  see  post, 
514.     See  Alexander  v.  Loeb,  230  111.    §  215. 

454,  82  N.  E.  833,  where  the  instru-  2^^  Harmer  v.  Bean,  3  Car.  &  K.  307; 

ment   of   lease   provided   specifically  Morris  v.  Niles,  12  Abb.  Pr.  (N.  Y.) 

that  the  possession  should  not  pass  103;    McDonald    v.    Hanlon,   79    Cal. 

to   the   lessee   during   the   time   the  442,  21  Pac.  801;  Logan  v.  Green,  39 

lessors   were   prevented   from   deliv-  N.  C.    (4   Ired.   Eq.)    370;    Russo  v. 

ering  possession  of  the  premises  by  Yuzolino,  19  Misc.  28,  42  N.  Y.  Supp. 

the  action  of  the  prior  lessees.  482. 

23  Blatchford  v.  Cole,  5  C.  B.  (N.  25  Co.  Litt.  215  a;  Wright  v.  Bur- 
S.)  514  (action  for  double  value  for  roughes,  3  C.  B.  685;  Burton  v.  Bar- 
wrongful  holding  over  not  maintain-  clay,  7  Bing.  745. 

able  by  lessee  in  reversion) ;  Thomas  -'''>-'  Doe  d.  Jarvis  v.  McCarthy,  5 

V.  Wightman,  129  111.  App.  305  (stip-  New.  Br.  (3  Kerr)  63.     And  the  les- 

ulated   penalty  for  holding  over  re-  sor  cannot  give  such  notice.     Words- 

coverable  by  lessor  in  spite  of  lease  ley  Brewery  Co.  v.  Halford,  90  Law 

in  reversion  made  by  him);   United  T.   (N.  S.)    89. 

Merchants'  Realty  &  Imp.  Co.  v.  Roth,  28  Moss  v.  Gallimore,  1  Doug.  279; 

122  App.  Div.  628,   107  N.  Y.   Supp.  Rogers  v.  Humphreys,  4  Adol.  &  E. 

511  (lessee  in  reversion  not  entitled  299,  313;  Burden  v.  Thayer.  44  Mass. 

as  landlord  to  hold  previous  tenant  (3  Mete.)  76,  37  Am.  Dec.  117. 
holding  over  for  another  term).     As 
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gage  transfers  the  legal  title,  the  effect  will  be  to  make  the 
mortgagee  the  reversioner  and  landlord  in  place  of  the  mort- 
gagor.29     In  other  jurisdictions  it  can  have  no  such  effect.^" 

f.  Attornment.  It  was  formerly  necessary  in  England,  in 
order  that  the  relation  of  landlord  and  tenant  might  arise  be- 
tween the  transferee  of  the  reversion  and  the  tenant  of  the  land, 
that  the  tenant  "attorn"  to  such  transferee,  that  is,  consent  to 
the  transfer,  or,  what  is  the  same  thing,  consent  to  be  the  tenant 
of  the  transferees^  This  requirement  was  based  upon  the  per- 
sonal nature  of  the  relation  between  the  landlord  and  the  tenant 
in  early  times,  and  was  dispensed  with  by  Statute  34  Anne,  c.  16, 
§  §  9,  10,  providing  that  all  grants  and  conveyances  of  any  manors 
or  rents,  or  of  the  reversion  or  remainder  of  any  messuages  or 
lands,  shall  be  good  and  effectual,  to  all  intents  and  purposes, 
without  any  attornment  of  the  tenants  of  any  such  manors,  or 
of  the  land  out  of  which  such  rent  shall  be  issuing,  or  of  the  par- 
ticular tenants  upon  whose  particular  estates  any  such  reversions 
or  remainders  shall  and  may  be  expectant  or  depending,  as  if 
their  attornment  had  been  had  and  made,  provided  that  "no 
such  tenant  shall  be  prejudiced  or  damaged  by  payment  of  any 
rent  to  any  such  grantor  or  conusor,  or  by  breach  of  any  condi- 
tion of  nonpayment  of  rent,  before  notice  shall  be  given  to  him 
of  such  grant.  "22 

This  statute,  it  has  been  decided  in  an  English  case,  does  not 
apply  to  a  transfer  of  the  reversion  on  an  oral  lease,  the  trans- 
fer being  made  after  an  assignment  of  the  leasehold,  so  as  to  give 
the  transferee  a  right  to  maintain  an  action  for  rent  against  the 
original  lessee,  he  not  being,  after  his  assignment,  a  tenant  with- 

20  Moss  V.  Gallimore,  1  Doug.  279;  Co.  v.  Peabody  Coal  Co.,  99  111.  App. 

Comer  v.  Sheehan,  74  Ala.  452;   Cof-  427. 

fey  V.   Hunt,   75   Ala.    236;    King   v.  si  See  Litt.  §  551;  Butler's  note  to 

Housatonic    R.    Co.,    45    Conn.    226;  Co.  Litt.  309  a;   2  Sheppard's  Touch- 

Mirick    v.    Hoppin,    118    Mass.    582;  stone,    c.    13,    pp.    253-266.     Compare 

Kimball  v.  Lockwood,  6   R.   L  138;  ante,  §  19  a. 

Burden  V.  Thayer,  44  Mass.  (3  Mete.)  32  See    Doe    d.   Agar   v.    Brown,    2 

76,  37  Am.  Dec.  117;  Russell  v.  Allen,  El.    &    Bl.    331;    Doe    d.    Wright    v. 

84  Mass.    (2  Allen)    42;    Kimball   v.  Smith,   8    Adol.    &   E.   260;    Cook  v. 

Pike,  IS  N.  H.  419.  Moylan,  1  Exch.  67;  Scaltock  v.  Har- 

30  Teal  V.  Walker,   111  U.   S.   242,  ston,  1  C.  P.  Div.  106.     . 
28  Law.   Ed.  415;    David  Bradley  & 
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in  the  statute.^^  In  this  case  it  was  conceded  that  there  was  no 
covenant  for  rent  passing  with  the  reversion,  since  the  lease  was 
oral,  and  the  action  seems  to  have  been  equivalent  to  an  action 
of  debt  for  rent  at  common  law. 

In  a  number  of  states  in  this  country  the  statute  of  Anne,  dis- 
pensing with  the  necessity  of  an  attornment,  but  saving  the 
riglits  of  a  tenant  paying  rent  before  notice  of  the  transfer, 
has  been  substantially  adopted  or  re-enacted,''^'^^  and  in  others 
the  requirement  of  attornment  has  been  regarded  as  inapplicable 
owing  to  the  absence  of  the  feudal  relation  in  which  it  had  its 
origin.3®  In  Illinois  attornment  was,  at  one  time,  regarded  as 
strictly  necessary  on  a  transfer  of  the  reversion,^^  but  has  been 
held  to  have  been  dispensed  with  by  the  statute,  hereafter  re- 
ferred to,^^  giving  the  transferee  of  the  reversion  all  the  reme- 
dies of  the  lessor."^^  x\nd  in  other  states,  occasionally,  it  seems 
to  have  been  regarded  as  a  still  existent  requirement.*"  The 
American  statutes  on  the  subject,  it  may  be  remarked,  differ  from 
the  English  statute  in  that  they  ordinarily  protect  the  tenant 
who  pays  rent  "without  notice  of  the  transfer,"  while  the  Eng- 

33  Allcock   V.    Moorhouse,    9    Q.    B.  Abbott  v.  Hanson,  24  N.  J.  Law    (4 

Div.  366.  Zab.)   493;  Jones  v.  Rigby,  41  Minn. 

3*,35  Alabama   Code   1907,   §    3365;  530,   43   N.  W.   390;    Hendrickson   v. 

California  Civ.    Code,   §   1111;    Dela-  Beeson,    21   Neb.   61,  31  N.   W.   266; 

xcare  Rev.  Code  1893,  p.  866;   Idaho  Kelly  v.   Bowerman,   113   Mich.   440, 

Civ.  Code  1901,  §  2414;  Burns'  Ann.  71  N.  W.  836;  Pelton  v.  Place,  71  Vt. 

St.    Indiana    1901,    §    7096;    Kansas  430,  46  Atl.   63;    MuSsey  v.  Holt,  24 

Gen.  St.  1905,  §  4063;   Kentucky  St.  N.  H.  248,  55  Am.  Dec.  234. 

1893,  §  2298;   Mississippi  Code  1906,  37  Fisher   v.    Deeriug,    60    111.    114. 

§  2836;   Montana  Rev.  Codes  1907.  §  See  Mackin  v.  Haven,  187  111.  480,  58 

4625;  1  Gen.  St.  New  Jersey,  p.  875,  N.  E.  448;   Hayes  v.  Lawver,  83  111. 

§  109;  Neic  York  Real  Prop.  Law,  §  182. 

213;    North   Carolina  Revision   1905,  38  See  post,  §  149  b  (1),  at  note  86. 

§  947;  A'oriT).  Da7t-o/a  Rev.  Codes  1905,  so  Barnes    v.    Northern    Trust   Co., 

§  4980;   South  Carolina  Civ.  Code,  §  169  111.  112,  48  N.  E.  31. 

2413;  SoM^Ti  Dafcofa  Civ.  Code,  §  946;  <o  See   Winkelmeier   v.   Katzelbur- 

Tirginia  Code  1904,  §  2783;  West  Vir-  ger,  77  Mo.  App.  117  (summary  pro- 

ffinia  Code  1906,  §   339G.  ceeding)  ;    Duke  v.  Compton,  49  Mo. 

36  See  King  v.  Housatonic  R.  Co.,  App.     304     (summary     proceeding) 

45  Conn.   22G;    Perrin  v.  Lepper,   34  Smith    v.    Aude,    46    Mo.    App.    631 

Mich.    292;     Burden    v.    Thayer.    44  Thompson   v.   Chapman,    57    Ga.    16 

Mass.  (3  Mete.)  7G,  37  Am.  Dec.  117;  Stewart   v.   Gregg,   42   S.   C.   392,   20 

Funk's  Lessee  v.  Kincaid,  5  Md.  404;  S.   E.    193. 
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lish  statute  protects  him  only  in  making  payments  before  notice 
of  the  transfer  "shall  be  given  to  him."**» 

It  was  decided  in  England,  after  the  passage  of  the  Statute 
of  "Uses,  that  any  conveyance  of  a  reversion  which  took  effect 
under  that  statute,  that  is,  as  a  bargain  and  sale  or  covenant  to 
stand  seised,  was  effectual  without  any  attornment.^i  In  Eng- 
land the  effect  of  this  view  in  dispensing  with  the  necessity  of 
attornment,  before  the  statute  of  Anne,  was  much  restricted  by 
the  requirement  that  a  conveyance  by  way  of  bargain  and  sale 
must  be  by  indenture  and  enrolled,-*^  but  in  any  state  of  this 
country,  in  which  the  Statute  of  Uses  is,  and  the  Statute  of  En- 
rollments is  not,  in  force,  a  conveyance  of  a  reversion,  made  for 
a  valuable  consideration,  or  wliich  recites  the  payment  of  such 
a  consideration,  might,  it  seems,  in  the  absence  of  any  recog- 
nition of  the  statute  of  Anne  or  any  local  re-enactment  there- 
of, be  regarded  as  taking  effect  by  way  of  bargain  and  sale,^^ 
for  the  purpose  of  dispensing  with  the  necessity  of  an  attornment. 

The  requirement  of  an  attornment  upon  a  transfer  of  the  re- 
version applied  at  common  law  in  the  case  of  a  "concurrent 
lease,"  that  is,  a  transfer  of  the  reversion  for  a  limited  period,^* 
as  well  as  when  the  entire  reversion  was  transferred.  But  the 
statute  of  Anne,  above  referred  to,  dispenses,  it  seems,  with  the 
necessity  of  an  attornment  in  the  former  as  well  as  in  the  latter 
case.^^ 

40a  See  pet,  §  180  d,  at  note  609.  31  N.  W.  266;  McDonald  v.  Hanlon, 
4iBro.  Abr.,  Attornment,  pi.  29;  79  Cal.  442,  21  Pac.  861.  Vice  Chan- 
Co.  Litt.  309  b;  Sir  Moyle  Finch's  cellor  Pasre  Wood,  however,  in  Ed- 
Case,  6  Coke,  68  b;  Anonj^mous,  1  wards  v.  Wickwar,  L.  R.  1  Eq.  403, 
Dyer,  30  a;  Anonymous,  2  And.  203.  decided,  without  discussion,  that  at- 
And  see  the  opinion  of  Mr.  Justice  tornment  Is  necessary  in  such  a  case. 
Buller  in  Birch  v.  Wright,  1  Term  R.  It  is  generally  assumed  that  he  over- 
335.  looked    the   statute   of   Anne.       See 

42  statute  of  Enrollments  (27  Hen.  note  to  report  of  the  case  in  Edwards 
g^  c.  16).  V.  Wickwar,  35  Law  J.  Ch.  309;  Foa, 

43  See  2  Tiffany,  Real  Prop.  §§  378,  Landl.  &  Ten.  (2d  Ed.)  355;  Wood- 
334.  fall,  Landl.  Sz  Ten.  (16th  Ed.)   222.    ■ 

44Bac.  Abr.,  Leases  (N) ;  Anony-  In  Com<=tock  v.  Cavanagh,  17  R.  I. 
mous,   3  Leon.   17.  233,  21  Atl.  498,  12  L.  R.  A.  57,  also, 

45  Doe  d.  Agar  v.  Brown,  2  El.  &  it  is  held  that  attornment  is  nec- 
Bl.  331,  348:  Doe  d.  Jarvis  v.  Mc-  essary  in  such  a  case,  the  court  say- 
Carthy,  5  New  Br.  (3  Kerr)  63;  ing  that  the  statute  of  Anne  is  inap- 
Hendrickson  v.  Beeson,  21  Neb.  61,   plicable  because  there  is  a  transfer 
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§  147.     Transfer  by  operation  of  law. 

There  may  be  a  transfer  of  the  reversion,  not  only  by  tlie  vol- 
untary act  of  the  owner  thereof,  but  also  by  operation  of  law. 
One  caae  of  such  transfer  occurs  when  the  landlord  dies  intestate 
the  reversion,  if  in  fee,  passing,  in  most  states,  to  his  heir  oi 
heirs,-*«  and  if  a  chattel  interest  only,  passing  to  his  personal 
representative.^^ 

Likewise,  if  the  interest  of  the  landlord  is  sold  under  a  judg- 
ment, mortgage  or  other  lien,  which  is  subsequent  to  the  lease, 
the  purchaser  becomes  the  landlord  in  the  former  owner's  place, 
since  the  reversion  passes  by  the  sale.^^  In  such  case  the  pur- 
chaser takes  only  what  the  lessor  has,  that  is,  his  estate  in  re- 

of  a  mere  right  to  the  possession  161;  Chamberlain  v.  Dunlop,  12G  N. 
upon  the  termination  of  the  pre-  Y.  45,  26  N.  E.  966;  Stinson  v.  Stin- 
vious  tenancy,  that  is,  a  mere  inter-  son,  38  Me.  593;  Dixon  v.  Niccolls. 
esse  termini.  Since  it  was  the  lack  39  111.  372,  89  Am.  Dec.  312. 
of  an  attornment  which,  at  the  com-  *■!  Sacheverel  v.  Frogate,  1  Vent, 
mon  law,  caused  the  second  lease  to  161. 

take  effect  merely  as  creating  an  48  Butt  v.  Ellett,  86  U.  S.  (19 
interesse  termini  (See  Bac.  Abr.,  Wall.)  544;  Smith  v.  Aude,  46  Mo. 
Lease  [N];  Rawlyns'  Case,  4  Coke,  App.  631;  Epley  v.  Eubanks,  11  111. 
53  a),  it  is  somewhat  difficult  to  un-  App.  (11  Bradw.)  272;  Lanchashire 
derstand  the  reason  given  for  the  v.  Mason,  75  N.  C.  455;  Rhyno  v. 
nonapplicability  of  the  statute.  The  Guevara,  67  Miss.  139.  6  So.  736; 
statement  seems  equivalent  to  say-  Abrams  v.  Sheehan,  40  Md.  446; 
ing  that  the  statute  dispensing  with  Gross  v.  Chittim  (Tex.  Civ.  App.)  18 
an  attornment  does  not  apply  be-  Tex.  Ct.  Rep.  906,  100  S.  W.  1006.  In 
cause  an  attornment  is  necessary,  some  of  these  cases  the  courts  ap- 
The  court  cites  Edwards  v.  Wickwar,  pear  to  be  under  the  impression  that 
L.  R.  1  Eq.  403,  supra,  which  no  it  is  the  time  of  the  sale,  and  not  ot 
doubt  supports  it,  but  it  also  cites  the  lien  under  which  the  sale  is 
Doe  d.  Agar  v.  Brown,  2  El.  &  Bl.  331,  made,  that  determines  the  rights  of 
348,  which  is  directly  contrary  to  the  purchaser,  losing  sight  of  the  fact 
its  conclusion.  This  case  is  cited  ap-  that  the  rights  of  one  purchasing 
provingly  in  Moshassuck  Encamp-  upon  a  sale  under  a  lien  are  fixed 
ment  No.  2  v.  Arnold,  25  R.  I.  65,  54  by  the  date  of  the  lien.  See  ante,  5 
Atl.  771.  In  White  v.  Kane,  53  Mo.  78  n  (3),  post,  at  notes  49-54. 
App.  300,  it  is  assumed  that  attorn-  In  case  of  sale  under  a  power  in 
ment  is  necessary  in  order  to  create  a  mortgage  or  deed  of  trust  subse- 
a  liability  as  against  the  lessor  in  quent  to  the  lease,  the  purchaser 
favor  of  a  lessee  under  a  concurrent  succeeds  to  the  lessor's  rights.  Otis 
lease.  v.  McMillan,  70  Ala.  46. 

*6  Sacheverel   v.    Frogate,   1   Vent, 
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version,  and  the  rights  of  the  tenant  under  the  outstanding  lease 
remain  such  as  they  would  be  in  the  case  of  a  voluntary  transfer 
of  the  reversion.  If,  on  the  other  hand,  the  premises  are  sold 
under  a  judgment,  mortgage  or  other  lien  prior  to  the  lease,  the 
purchaser  comes  in  by  title  paramount  to  the  lease,^^  and  he  is 
entitled  to  possession  as  against  the  tenant  thereunder.^o  And  as 
the  tenant  under  a  lease  has  no  rights  in  the  land  as  against 
the  purchaser  under  a  prior  incumbrance,  so  such  purchaser  has, 
apart  from  statute,  no  rights  as  landlord  against  such  tenant, 
unless  the  latter  accepts  a  new  lease  from  the  purchaser,  or, 
which  is  the  same  thing,  attorns  to  him.^^  The  purchaser's  title 
dates  back  to  the  date  of  the  lien  under  which  he  claims,^^  a^^ 
he  is  in  the  same  position  towards  the  tenant  under  the  lease 
as  that  in  which  one  to  whom  the  owner  of  land  conveys  the  ab- 
solute title  would  be  towards  a  tenant  under  a  lease  which  such 
owner  might  make  after  thus  divesting  himself  of  the  title,  that 
is,  he  is  an  absolute  stranger  towards  such  tenant.  The  enforce- 
ment of  the  lien  divests  all  intermediate  estates  and  interests  to 
the  same  extent  as  would  the  enforcement  of  a  condition  subse- 
quent at  common  law.  The  courts  occasionally  lose  sight  of  the 
above  distinction  between  a  sale  under  a  prior  and  one  under 
a  subsequent  lien,  speaking  of  a  purchaser  under  a  prior  lien  as 
being  entitled  to  the  rent  under  the  lease.^^  n  may  be  remarked 
that  if  the  purchaser  at  the  sale  made  to  enforce  such  prior  lien 

«See  ante,  §  78  n  (3).  ber,  Judicial  Sales,  205,  207,  423;   19 

50  Fitzgerald  v.  Beebe,  7  Ark.  310;    Am.  &  Eng.  Enc.  Law  (2d  Ed.)  36. 
Simers   v.    Saltus,   3   Denio    (N.  Y.)        ss  Whalin  v.  White,  25  N.  Y.  4«2; 
214.  Condon  v.  Marley,  7  Kan.  App.  383, 

51  McDerm,ott  v.  Burke,  16  Cal.  51  Pac.  924;  Harris  v.  Foster,  97  Cal. 
580;  Bartlett  v.  Hitchcock,  10  111.  292,  32  Pac.  246,  33  Am.  St.  Rep.  187; 
App.  (10  Bradw.)  87;  Simers  v.  Henshaw  v.  Wells,  28  Tenn.  (9 
Saltus,  3  Denio  (N.  Y.)  214;  Spraguo  Humph.)  568.  The  assertion  of  a 
Nat.  Bank  v.  Erie  R.  Co.,  22  App.  like  view  in  Martin  v.  Martin,  7  Md. 
Div.  526,  48  N.  Y.  Supp.  65;  Peters  368,  61  Am.  Dec.  364,  is  based  in 
V.  Elkins,  14  Ohio,  344;  Heidelbach,  terms  on  a  Pennsylvania  decision, 
Seasongood  &  Co.  v.  Slader,  1  Handy  which  is,  however,  based  on  a  local 
(Ohio)  456.  See  the  statement  of  statute  of  that  state  (Act  June  16, 
this  view,  with  special  reference  to  1837)  giving  the  purchaser  at  sher- 
the  position  of  a  purchaser  under  a  iff's  sale  the  right  to  rent  under  an 
prior  mortgage,  ante,  §  73  c.  existing  lease.     See  as  to  this  stat- 

52  See  Freeman,  Executions,  §  195;    ute,  post,  at  notes  57-62. 
Jones,  Mortgages,  §§  1654,  1897;  Kle- 
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could  1)(>  rcgarcU'd  as  entitled  to  the  rights  of  a  reversioner  as 
against  the  tenant,  he  would  necessarily  enjoy  them  subject  to 
the  same  limitations  as  the  lessor  himself,  and  the  result  would 
be  that  the  lien  could  be  rendered  practically  valueless  by  the 
making  of  a  long  lease  at  an  exceedingly  low  rent.^^  The  reason 
of  the  distinction  referred  to,  however,  lies  deeper  than  this,  in 
the  very  nature  of  a  lien  enforcible  by  sale. 

In  Alabama  there  is  a  statutory  provision  that  if  land  sold  on 
execution  or  under  a  decree  or  mortgage  is  in  possession  of  a 
tenant,  notice  to  him  by  the  purchaser,  or  his  vendee,  of  the 
purchase,  vests  the  right  to  possession  in  him,  as  if  such  tenant 
had  attorned  to  him.^^  This  statute,  it  has  been  decided,  does 
not  create  the  relation  of  landlord  and  tenant  between  the  pur- 
chaser and  the  tenant  of  the  former  owner,  but  merely  precludes 
such  tenant  from  asserting,  as  against  the  purchaser  seeking  to 
obtain  possession,  defenses  which  a  tenant  could  not  assert 
against  his  landlord.''"^ 

In  Pennsylvania  there  is  a  statutory  provision  that  if  any 
lands  or  tenements  sold  under  execution  are,  at  the  time  of  sale, 
in  the  possession  of  a  tenant  under  a  lease,  the  purchaser  shall, 
upon  receiving  a  deed,  he  deemed  the  landlord  of  such  tenant 
with  the  like  remedies  to  recover  rent  accruing  after  the  acknowl- 
edgment of  the  deed  to  him."  This  statute,  while  it  does  not 
change  the  rule  that  a  purchaser  under  a  judgment  subsequent 
to  the  lease  necessarily  becomes  the  landlord,^^  ]^^^  i^een  held  to 
give  the  purchaser  under  either  a  prior  or  a  subsequent  lien  the 
option  either  to  affirm  the  lease  and  treat  the  tenant  as  his  ten- 
ant,^»  holding  him  as  such  liable  for  rent,^^  or  to  "disaffirm"  the 

8*  See    American    Freehold    Land  bb  American  Freeiiolrl  Land  Mortg. 

Mortg.    ^0.   V.    Turner,   95    Ala.    272,  Co.  v.  Turner,  9,5  Aln.  272.  11  So.  211. 

11  So.  211.     The  opinion  in  this  case  57  Act  .June  16.  lR.?n.  §  119;  Pepper 

well  states  the  effect  of  a  sale  under  &  Lewi^'  Die.,  Execution.  §  1f>4. 

a  prior  lien,  but  is,  it  is  submitted,  ssHemr-hill  v.  Tevis,  4  Watts  &  S. 

open  to  question  in  so  far  as  it  as-  (Pa.)    535. 

serts  that  the  tenant  under  the  lease  so  Menousrh's    Appeal,    5    Watts    & 

is   li.ible    in    use    and    occupation   to  S.    (Pa.)    4?,2:   Borrell  v.  Dewart,  37 

the  purchaser,  since  the  relation  of  Pa.  134:  Haydpn  v.  Patterson.  51  Pa. 

landlord  and  tenant  is  necessary  to  261;  Duff  v.  Wi'son,  69  Pa.  316. 

support  this  action.       The  existence  <">  Farmer?'  &  Mechanics'  Pank  v. 

of  such  a  relation  is  expressly  denietf  Ege,   9  Watts    (Pa.)    436;    Hemphill 

in  this  case.  v.  Tevis,  4  Watts  &  S.  (Pa.)  535. 

BB  Code  1907,  §  5747. 
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lease,  in  which  latter  case  the  tenant,  it  is  said,  is  a  tenant  at  will, 
so  long  as  he  remains  in  possession,'^!  and  is  liable  for  use  and 
occupation.62 

There  are  in  some  states  statutory  provisions  with  reference 
to  the  time  from  which  a  purchaser  at  execution  sale  shall  be 
entitled  to  "the  rents"  of  the  premises,  which  might  possibly 
be  construed  as  placing  the  purchaser  under  a  lien  prior  to  the 
lease  in  the  position  of  a  reversioner. 

Other  cases,  besides  those  previously  mentioned,  in  which  the 
reversion  is  transferred  by  operation  of  law,  quite  frequently 
occur,  as  when  it  passes  under  bankruptcy  or  receivership  pro- 
ceedings, or  when  it  is  sold  by  order  of  court  to  pay  debts  for 
purposes  of  partition.^^ 

§  148.     Transferor's  rights  and  liabilities. 

The  mutual  rights  and  liabilities  of  lessor  and  lessee  are  of  a 
two-fold  character,  as  being  based  either  on  "privity  of  estate" 
or  on  "privity  of  contract."  Eights  and  liabilities  based  on  priv- 
ity of  estate  are  those  which  result  from  the  existence  of  the  rela- 
tion of  tenancy,  while  those  based  on  privity  of  contract  are  those 
which  arise  from  covenants  or  other  contracts  entered  into  either 
by  the  lessor  or  lessee. 

Upon  a  transfer  of  the  reversion,  whether  by  voluntary  act  or 
by  operation  of  law,  the  transferor  ceases  to  be  the  landlord,  and 
the  privity  of  estate  between  him  and  the  tenant  thus  coming 
to  an  end,  he  can  no  longer  assert  rights  against  the  tenant 
based  thereon,  nor  be  subjected  to  liabilities  in  that  regard.^* 

As  regards  the  rights  of  the  lessor  based  upon  the  covenants 
or  other  contracts  of  the  lease,  that  is,  on  privity  of  contract,  it 
seems  that,  after  the  transfer  of  the  reversion,  since  the  benefits 
thereof  pass  to  the  transferee,^^  the  lessor  has  no  right  to  assert 

61  Bittinger  v.  Baker,  29  Pa.  66,  ton  Delaware  Falls  Co.,  7  N.  J.  Eq. 
70  Am.  Dec.  154:  Adams  v.  McKes-  (3  Halst.)  489;  Stevenson  v.  Han- 
son, 53  Pa.  81,  91  Am.  Dec.  183.  cock,  72  Mo.  612;  Evans  v.  Hamrick, 

62  Stockton's  Appeal,  64  Pa.  58;  61  Pa.  19,  100  Am.  Dec.  595;  Burns 
Mozart  Bldg.   Ass'n  v.   Friedjen,    12  v.  Cooper,  31  Pa.  426. 

Phila.    (Pa.)    515.  ^*  See  Walker's  Case,  3  Coke,  22  a; 

63  See  English  v.  Key,  39  Ala.  113;'    Black  v.  Davis,  Batty,  80. 
Wagner  v.  Cohen,   6  Gill.   (Md.)    97,       65  See  post,  §  149  b. 

26  Am.  Dec.  559;   Corrigan  v.  Tren- 
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iiiiy  claims  on  account  of  breaches  occurring  after  the  transfer,*'' 
thougli  lie  may  as  rej^ards  those  pre^  iously  occurring.®^  It  has, 
however,  been  clccitlcd  in  one  case  that  tlie  original  lessor  could 
sue  on  account  of  tiie  lessee's  breach  of  his  covenant  to  pay 
taxes,  when  he,  the  lessor,  was  under  an  obligation  to  liis  trans- 
feree, by  reason  of  his  covenant  against  incumbrances,  to  see 
that  the  taxes  were  paid  and  had  accordingly  paid  them.*'^'' 

Though  a  lessor  transferring  his  reversionary  interest  loses, 
it  seems,  any  right  of  action  for  subsequent  breaches  of  the  les- 
see's covenants,  he  still  remains  lial)le  on  his  own  covenants, 
since  one  cannot,  by  his  own  act,  without  the  consent  of  the 
other  party,  relieve  himself  from  a  contractual  lialtility,^^  the 
same  principle  being  apjjlicable  here  as  in  the  case  of  an  assign- 
ment of  the  leasehold,  by  which  the  original  lessee  is  not  re- 
lieved from  liability  on  his  covenants.^^ 

66  Scheldt  V.  Belz,  4  111.  App.  (4  the  reversion,  he  having  expressly 
Bradw.)  431;  Stoddard  v.  Emery,  128  reserved  the  right  of  action  to  re- 
Pa.  436,  18  Atl.  339,  5  L.  R.  A.  597;  cover  for  any  injury  done  to  the 
Demarest  v.  Willard,  8  Cow.  (N.  Y.)  premises  during  the  term.  The 
206.  And  see  to  this  effect  Green  v.  opinion  does  not  clearly  explain  how 
James,  6  Mees.  &  W.  656;  opinion  of  one  person  can  by  stipulation  have 
Best,  J.,  in  Vernon  v.  Smith,  5  Barn,  the  right  to  recover  for  a  subsequent 
&  Aid.  1;  1  Smith's  Leading  Cases  injury  to  another.  It  is  said  that  he 
(8th  Am.  Ed.)  157,  notes  to  Spencer's  was  compelled  to  sell  for  a  lower 
Case;    2  Piatt,  Leases,   386.  price  owing  to  injuries  done  to  the 

That  the  lessor  could  not,  after  as-  reversion,  but,  as  explicitly  stated 
signing,  recover  rent,  has  been  not  in  the  opinion,  there  was  no  right  of 
infrequently  stated  or  decided.  "Wal-  action  till  the  end  of  the  term,  and 
leer's  Case,  3  Coke,  22  a;  Doe  d.  the  lessee  might  in  the  meanwhile 
Palmer  v.  Andrews,  4  Bing.  348,  356,   have  repaired. 

per  Gaselee,  J.;  Peck  v.  Northrop,  17  e?  See  Anonymous,  Skin.  367; 
Conn.  217;  Abbott  v.  Hanpon,  24  N.  Midgley  v.  Lovelace,  Garth.  289,  Holt, 
J.  Law  (4  Zab.)  493;  Grundin  v.  Car-  74;  Harley  v.  King,  2  Cromp.  M.  & 
ter,  99  Mass.  15;  West  Shore  Mills  R.  18;  2  Piatt,  Leases,  386. 
Co.  V.  Edwards,  24  Or.  475,  33  Pac.  67a  Wills  v.  Summers,  45  Minn.  90, 
987;    Moore  v.  Turpin,  1  Snepr  Law    47  N.  W.  463. 

(S.  C.)  32,  40  Am.  Dec.  589;  Lan-  "s  Carpenter  v.  Pocasset  Mfg.  Co., 
cashire  v.  Mason,  75  N.  C.  455.  180  Mass.  130,  61  N.  E.  816;  .Tones  v. 

In   Payne   v.   James,    42   La.   Ann.    Parker,  163  Mass.  564,  40  N.  E.  1044, 
230,   7  So.   457,  it  was  decided   that    47  Am.   St.  Rep.  485;   Stuart  v.  Joy 
the   lessor   could   sue   upon   a   cove-    [19041  1  K.  B.  362. 
nant  to  return  the  premises  in  good        C9  See  post,  §  157  a  (2). 
condition,  though  he  had  transferred 
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§  149.     Transferee's  rights  and  liabilities. 

a.  By  reason  of  privity  of  estate.  As  regards  rights  and  lia- 
bilities arising  from  privity  of  estate,  that  is,  from  the  relation 
of  landlord  and  tenant,  the  transferee  of  the  reversion,  although 
merely  by  way  of  a  concurrent  lease,'^"  becomes  substituted  in 
the  place  of  his  assignor,  whether  the  original  lessor  or  a  previous 
transferee.  Accordingly  the  transferee  may  recover  rent  against 
the  tenant,  whether  the  original  lessee  or  an  assignee  of  the 
leasehold,  in  an  action  of  debt  as  distinguished  from  an  action 
on  the  covenant  to  pay  rent,^i  though  he  cannot  bring  debt 
against  the  lessee  for  rent  falling  due  after  the  latter  has  as- 
signed his  term,  since  there  is  no  privity  of  estate  in  such  case 
to  support  it.^2  So  the  transferee  has  the  same  rights  as  his 
transferor  to  demand  that  the  tenant  refrain  from  either  vol- 
untary or  permissive  waste,'^^  this  being  a  right  based  on  privity 
of  estate,  and  he  has  the  same  right  as  the  lessor  had  to  assert 
a  forfeiture  upon  a  disclaimer  by  the  tenant  of  the  tenancy,'^-' 
or  upon  a  breach  of  an  express  condition  in  the  leaseJ^ 

b.  By  reason  of  privity  of  contract — (1)  Statutory  provi- 
sions. As  regards  the  rights  and  liabilities  arising  from  privity 
of  contract,  that  is,  from  the  covenants  of  the  lease,  the  transferee 
of  the  reversion  is  in  approximately  the  same  position  as  the 
original  lessor,  so  far  as  they  are  of  such  a  character  as  to  "run 
with  the  land."  This  is  usually  in  terms  based  on  the  statute 
of  32  Hen.  8,  e.  34,  or  of  state  statutes  more  or  less  similar 
thereto. 

Lord  Coke  and  some  of  his  contemporaries  on  the  bench  seem 
to  have  been  of  opinion  that  even  at  common  law  the  benefit 
of  covenants  by  the  lessee  at  least  to  pay  rent  and  repair  passed 

TO  See  ante,  §  146  d,  at  note  25.  72  Humble    v.    Glover,    Cro.    Eliz. 

71  Walker's    Case,    3    Coke,    22    a;  328;    Walker's   Case,    3    Coke,    22    a,. 

Ards  V.  Watkin,  Cro.  Eliz.  637,  651;  gge   Allcock   v.    Moorhouse,   9   Q.    B. 

Thursby   v.    Plant,    1    Wms.    Saund.  -pj^    ggg 

237,  1  Lev.   259;    Allen  v.  Bryan,   5  73  y.  B.  5  Hen.  7, 19  a.     See  Shinn  v. 

Barn.   &  C.  512;    Holland  v.  Coffin,  ^             ^   Herington   Mule   Co.,   109 
29  Mass.    (12  Pick.)    125;    Patten  v. 

„™\,r          /-.   ,-.        \   ooc     r>„f-  Mo.  App.  557,  83  S.  W.  1015. 

Deshon,  67  Mass.  (1  Gray)  325;  Out-  •     ^^ 

toun  V  Dulin,  72  Md.  536,  20  Atl.  134.  ''  Evans  v.  Enloe,  70  Wis.  345.  Z* 

That  recovery  in  an  action  of  debt  N.  W.  918,  36  N.  W.  22. 

for  rent  is  based  on  privity  of  es-  75  Page  v.  Esty,  54  Me.  319. 
tate,  see  §  171,  at  note  123. 

L.  and  Ten.  56. 
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to  trnnsfiTces  of  the  reversion,""  l)ut  this  view  is  opposed  by- 
other  authorities^"^  as  well  as  l)y  the  lany;uaj;e  of  the  recital  in 
the  statute  just  referred  to.  lUit  whatever  may  have  been 
the  law  before  the  statute,  it  has  been  the  usual  custom  of  the 
courts,  in  adjudicating  questions  of  the  riglits  and  liabilities  of 
transferees  of  the  reversion,  to  base  their  decisions  upon  a  statute. 
The  statute  of  32  lien.  8,  e.  34,  passed  shortly  after  the  dis 
solution  of  the  monasteries  and  the  confiscation  of  their  property 
by  the  crown,  after  reciting,  among  other  things,  that  by  the 
common  law  no  stranger  to  any  covenant,  action  or  condition 
lould  take  any  advantage  thereof,  but  only  such  as  were  parties 
and  privies  thereto,  enacted  that  all  persons  and  bodies  politic, 
their  heirs,  successors  and  assigns,  having  any  gift  or  grant 
from  the  king  of  any  lands  or  other  tenements  or  hereditaments, 
or  of  any  reversion  of  the  same  which  belonged  to  the  dissolved 
monasteries,  or  by  any  other  means  came  to  the  king's  hands, 
or  which  at  any  time  before  the  passage  of  the  act  did  belong 
or  appertain  to  any  other  person  or  persons  and  thereafter 
came  to  the  king's  hands,  and  also  all  other  persons  being 
grantors  or  assignees  of  the  king  or  any  other  person,  and  their 
heirs,  executors,  successors  and  as.signs,  should  have  like  ad- 
vantages against  the  lessees,  their  executors,  administrators  and 
assigns,  by  entry,  for  nonpayment  of  the  rent  or  for  doing  waste 
or  other  forfeiture ;  and  by  action  only,  for  not  performing  other 
conditions,  covenants  or  agreements,  expressed  in  the  indentures 
of  leases  and  grants,  against  the  said  lessees  and  grantees,  their 
executors,  administrators  and  assignees,  as  the  lessors  and 
grantors,  their  heirs  or  successors,  might  have  had.  The  second 
section  provided  that  all  lessees  and  grantees  of  lands  or  other 
tenements  or  hereditaments,  for  terms  of  years,  life  or  lives,  their 
executors,  administrators  or  assigns,  should  have  like  action  and 
remedy  against  all  persons  and  bodies  politic,  their  heirs,  suc- 
cessors and  assigns,  having  any  gift  or  grant,  of  the  king  or  any 
other  person,  of  the  reversion  of  the  lands,  tenements  or  heredita- 
ments so  leased,  or  any  parcel  thereof,  for  any  condition  or  cove- 

76  See  Athowe  v.  Heming,  1  Rolle,  ^^  Barker    v.    Darner,    3    Mod.    336, 

80.81;    B.  c.  mh  worn..  Attoe  v.  Hem  Garth.    182;    Tlirale    v.    Cornwall.    1 

miners,   2  Biilst.   281;    Brett  v.   Cum-  Wils.  (pt.  1)   IC^;   Isherwood  v.  Old- 

berland,  1  Ro)le,  359,  360,  3  Bulst.  163.  know,  3  Maule  &  S.  382.  394. 
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uant  expressed  in  the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  the  lessors  and  grantors,  their 
heirs  and  successors. 

Whatever  may  have  been  the  purpose  of  this  statute,  and 
there  seems  some  reason  for  inferring  from  its  language  tliat  the 
purpose  was  to  protect  merely  the  crown  and  its  assigns,'^^  its 
language  seems  sufficient,  as  has  always  been  recognized,  to  give 
the  lessors,  and  also  to  their  assigns,  the  right  to  enforce  cov- 
enants and  conditions  against  lessees  and  their  assigns,  and  to 
give  reciprocal  rights  to  lessees  and  their  assigns,  to  enforce 
any  covenant  against  the  lessors  and  their  assigns. 

There  are  in  a  number  of  the  states  of  this  country  somewhat 
similar  statutory  provisions,  the  purpose  of  which  is  to  make  the 
burden  and  benefit  of  covenants  and  conditions  in  the  lease  pass 
to  transferees  of  the  reversion  and  also  to  assignees  of  the  lease. 
The  California  statute"^  for  instance,  provides  that  the  transferee 
of  real  property,  upon  which  rent  has  been  reserved,  or  to  whom 
any  such  rent  is  transferred,  shall  have  the  same  remedies  for 
recovery  of  rent,  for  nonperformance  of  any  of  the  terms  of  the 
lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his  grantor 
or  devisor  might  have  had ;  and  that  Vvdiatever  remedies  the  lessor 
of  real  property  has  against  his  immediate  lessee  for  the  breach 
of  any  agreement  in  the  lease,  or  for  the  recovery  of  the  pos- 
session, he  shall  have  against  the  assignee  of  the  lessee,  except 
where  the  assignment  is  made  by  way  of  security  for  a  loan,  and 
is  not  accompanied  by  possession  of  the  premises ;  and  that  what- 
ever remedies  the  lessee  may  have  against  the  lessor  for  the  breach 
of  any  agreement  in  the  lease,  he  may  have  against  the  assigns 
of  the  lessor,  and  the  assigns  of  the  lessee  may  have  against  the 
lessor  and  his   assigns,   except  upon  covenants    against  incum- 

78  A  writer  who  has  made  a  special  "privity  of  estate"  with  the  previous 

investigation   of   the   question   is   of  lessors,  that  is,  they  were  not  in  the 

the  opinion  that  the  burden  as  well  position    of    assigns,    and    that    the 

as   the  benefit   of   covenants   ran   at  effect  of  the  statute  was  merely  to 

common  law  in  favor  of  and  against  dispense    with    the    requirement    of 

assigns,     and    that    the     statute    of  privity,    it    being    in    other    respects 

Henry  VIII   was  passed  merely  be-  but  declaratory  of  the  common  law. 

cause  the  crown  and  its  assigns,  hav-  Sims,    Covenants    which    Run    with 

ing  obtained  the  lands  of  the  mon-  the  Land,  pp.  66,  77,  80. 

asteries   by   forfeiture,   were   not   in  vo  Civil  Code,  §§  821-823. 
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brances  or  relating  to  the  title  or  possession.  These  provisions  have 
been  sultstantiall}'  adopted  in  other  states,  the  legislation  of  which 
is  mouKled  on  tluit  of  California.**"  In  California  **'  and  at  least 
one  of  these  states,  *^-  there  are  also  proxisions  as  to  what  cov- 
enants shall  run  with  the  land,**^  which  seem  merely  to  re-enact 
the  law  as  established  in  England.  In  still  other  jurisdictions 
there  are  provisions  as  to  the  etl'ect  of  a  transfer  or  assignment, 
more  or  less  similar  to  those  of  California.^'  In  ]\Iississippi  and 
New  Jersey  »^  the  language  of  the  English  statute,  omitting  the 
recitals,  is  closely  followed.  In  Illinois**^  the  statute  provides 
that  the  grantees  of  any  demised  lands  or  of  the  reversion  thereof, 
the  assignees  of  "the  lessor  of  any  demise,"  and  the  heirs,  and 
personal  representatives  of  the  lessor,  grantee,  or  assignee,  shall 
have  the  same  remedies  as  their  grantor  or  lessor  might  have 
had,  and  further  that  the  lessees  of  any  lands,  their  assigns  or 
personal  representatives,  shall  have  the  same  remedy  against 
the  lessor,  his  grantees,  assignees,  or  his  or  their  representa- 
tives, as  such  lessee  might  have  had,  except  with  reference  to 
covenants  against  incumbrances  or  relating  to  title  or  posses- 
sion. These  provisions  are  sufficient  to  transfer  the  benefit  of 
covenants  to  the  transferee  of  the  lessor  or  of  the  lessee,  and 
perhaps  to  impose  the  burden  thereof  on  the  transferee  of  the 
reversion,  but  they  do  not  appear  to  provide  for  the  imposition 
of  such  burden  on  the  transferee  of  the  lessee.  In  the  states  in 
which  there  is  no  local  enactment  on  the  subject,  presumably 
the  English  law  upon  the  subject  is  ordinarily  to  be  regarded 
as  in   forces'^     In   two   of  such   states,    how^ever,   the   contrary 

M  Idaho   Civ.    Code,    §§    2378-2380;  Law,    §   193;     North   Carolina  Revi- 

Montana  Rev.    Codes   1907,   §§    4521-  sion  1905,  §  1989;  Virfirima  Code  1904, 

4523;  iVor^Ti  Dafcoia  Rev.  Codes  1905,  §§    2781-2782;     West    Virginia    Code 

§§    4802,    4803;    Oklahoma   Rev.    St.  1906,  §§  3394,  3395;   Wisconsin  Rev. 

1903,    §    3335;     South    Dakota    Civ.  St.  1898.  §§  2194-2195. 
Code,  §§  282,  283.  »^  Mississippi   Code    1906,   §§   2877, 

81  Civ.   Code,    §§    1460-1466.  2878;   1  Gen.  St.  New  Jersey,  p.  881, 

82  Montana    Rev.     Codes    1907,     §  §§136,137. 

4914-4921.  ^^  Kurd's   Rev.   St.    1905,   c.   80,   §§ 

83  See  post,  §  149  b  (2).  14,  15. 

R«  Delaware    Rev.     Code     1893,    p.  »•  See    Fisher    v.    Deering,    60    111. 

868;  District  of  Columhia  Code  1901,  114;    David    Bradley   &    Co.   v.    Fea- 

§    1234;     Burns'    Rev.     St.    Indiana  body  Coal  Co.,  99  111.  App.  427;   Out- 

1901,  §  7099;   New  York  Real  Prop,  toun  v.  Dulin,  72  Md.  536;  Rowland 
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has  been  asserted.^^  The  rights  and  liabilities  arising  from 
such  covenants  are,  as  we  have  before  stated,  based  on  privity 
of  contract,  and  not  on  privity  of  estate,  and  the  effect  of  the 
statute  is,  it  seems,  to  transfer  this  privity  of  contract,  along 
with  the  reversion.s^'^*' 

Apart  from  the  English  statute  above  stated,  or  any  local 
statute  of  a  similar  character,  it  seems  that  the  transfer  of  a 
reversion  might  be  construed  as  intended  to  pass  the  right  of 
action  for  subsequent  breaches  of  covenants  entered  into  by 
the  lessee,^^  so  as  to  render  applicable  the  doctrine,  not  appar- 
ently very  modern,^^  allowing  the  assignee  of  a  chose  in  action 
to  sue  thereon  in  the  name  of  the  assignor,^^  or  so  as  to  bring 

V.  Coffin,  29  Mass.  (12  Pick.)  125;  Keb.  439,  448,  468,  492;  Sachwerell 
Patten  v.  Deshon,  67  Mass.  (1  Gray)  v.  Froggatt,  2  V/ms.  Saund.  (pt.  2) 
325;  Streaper  v.  Fisher,  1  Rawlo  367  a;  Brett  v.  Cumberland,  1  Rollo, 
(Pa.)    155,  18  Am.   Dec.   604.  359,  3  Bulst.  163;    Midgley  v.  Love- 

as  In  Baldwin  v.  Walker,  21  Conn,  lace,  Carth.  289,  Holt,  74,  12  Mod. 
168,  181,  it  appears  to  be  assumed  45;  Isherwood  v.  Oldknow,  3  Maul« 
that  the  statute  was  not  in  force,  but  &  S.  382,  395;  Grogan  v.  Magan,  Ale, 
the  court  in  effect  adopted  it  by  re-   &  N.  366,  373. 

fusing  to  follow  the  common-law  rule  The  English  statute  provides  for 
that  the  transferee  of  the  reversio:i  the  passing  of  the  benefit  of  condi- 
is  not  entitled  to  the  benefit  of  a  tions  as  well  as  of  covenants  upon 
covenant  by  the  lessor.  a    transfer    of    the    reversion.      Its 

There  are  in  Ohio  several  cases  in  effect  with  reference  to  conditions 
which  the  statute  is  stated  not  to  be  will  be  considered  in  another  con- 
in  force.  See  Crawford  v.  Chapman,  nection  (post,  §  194  g,  at  note  181), 
17  Ohio,  449;  Masury  v.  South  worth,  and  here  we  will  consider  its  effect 
9  Ohio  St.  340;  Sutliff  v.  Atwood,  15  as  regards  covenants  only. 
Ohio  St.  186;  Taylor  v.  DeBus,  31  si  See  Rawle,  Covenants  for  Title, 
Ohio  St.  473.    But  in  Newburg  Petro-   §   226. 

leum  Co.  V.  Weare,  44  Ohio  St.  604,  92  See  Pollock,  Contracts  (6th  Ed.) 
the  opinion  refers  to  Spencer's  Case,  204  et  seq.,  and  Appendix  (F). 
5  Coke,  16,  as  a  controlling  author-  93  That  the  transferee  may  so  sue, 
ity.  In  this  state  the  courts  regard  on  the  covenants  in  the  instrument 
the  transferee  of  the  reversion  as  of  lease,  in  the  transferor's  name,  in 
entitled  to  sue  upon  the  lessees'  cov-  cases  not  within  the  statute,  see 
enants  by  force  of  the  local  statute  Thompson  v.  Rose,  8  Cow.  (N.  Y.) 
allowing  the  assignee  of  a  chose  in  266;  Hagar  v.  Buck,  44  Vt.  285,  8  Am. 
action  to  sue  thereon  in  his  own  Rep.  368.  And  see,  also,  Bridgham 
name.     See  post,  note  94.  v.  Tileston,  87  Mass.   (5  Allen)   371; 

s9,9o  See  Walker's  Case,  3  Coke,  Allcock  v.  Moorhouse,  9  Q.  B.  Div. 
22  b;  Thursby  v.  Plant,  1  Wms.  366.  But  it  might  be  questioned 
Saund.  237,  1  Lev.  259,  1  Sid.  401.  2   whether    a    remote    grantee    would 
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the  case  within  ono  of  the  numerous  state  statutes  alhnviug  au 
assignee  of  a  chose  in  aetion  to  sue  thereon  at  law  in  his  own 
name.^^ 

(2)  Covenants  which  rim  with  the  land.  The  particular 
covenants,  the  benefit  of  which,  or  liability  under  which,  pass 
to  the  transferee,  by  force  of  statute  or  otherwise,  are  said  to 
"run  with  the  land,"  or,  less  usually,  "with  the  reversion." 
The  covenants  which  run  with  the  reversion  will  also,  with 
few  if  any  exceptions,  run  with  the  leasehold.  That  is,  if  a  cov- 
enant entered  into  by  the  lessee  is  such  that  the  benefit  thereof 
will  pass  to  a  transferee  of  the  reversion,  the  liability  there- 
under ^i]\  pass  to  a  transferee  of  the  leasehold,  and  if,  on  the 
other  hand,  a  covenant  entered  into  by  the  lessor  is  such  that 
the  liability  thereunder  will  pass  to  a  transferee  of  the  rever- 
sion, the  benefit  thereof  will  pass  to  a  transferee  of  the  lease- 
hold. For  this  reason  it  is  convenient  and  proper  to  consider 
in  one  place  the  various  covenants  which  may  run  with  the 
land,  and  the  restrictions  which  may  exist  upon  their  running 
either  with  the  reversion  or  with  the  leasehold. 

By  Spencer's  Case,^^''  the  leading  case  upon  this  branch  of  the 
law,  certain  limitations  w^ere  imposed  upon  the  passing  of  the 
burdens  and  benefits  of  covenants  in  leases.  The  more  impor- 
tant of  these  limitations  is  to  the  effect  that  a  covenant  will  not 
run  with  the  land  "if  it  be  merely  collateral  to  the  land,  and 
does  not  touch  or  concern  the  thing  demised,"  that  is,  the  land. 
Generally  speaking,  it  seems,  a  covenant  by  the  lessor  or  lessee 
will  run  as  touching  and  concerning  the  land  if  it  is  such  as  to 
benefit  either  the  landlord  or  tenant  by  reason  of  his  relation 
to  this  particular  land.  The  cases  do  not,  however,  assert  any 
clear  and  satisfactory  criterion  in  this  regard,  and  it  is  neces- 
sary to  refer  to  the  various  decisions  upon  the  running  of  specific 
covenants. 

The   following   covenants   have   been   held   to   be    such   as   to 

have    this    right,    the    common-law  force  (ante,  note  88),  this  effect  has 

theory  heing  that  the  assignee  pucd  been   given  to  such  a  statute.     Mas- 

f»s  thp  attorney  of  the  as?ignor.     See  ury  v.  Sonthworth,  9  Ohio  St.  310; 

PoUofk.    Contracts     (6th    Erl.)     204;  Smith  v.  Harrison.  42  Ohio  St.  ISO; 

Perkins  v.  Parker.  1  Mass.  117.  Broadwell    v.   Panics,    134    Fed.    470. 

04  In    Ohio,    where    the   statute    of  o^a  5   Coke,  16,  1   Smith's  Leadine 

32  Hen.  8,  c.  34,  is  said  not  to  be  in  Cases   (llth  Ed.)   55. 
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run  with  the  land.  For  quiet  enjoyment,'' ^  further  assurance,^^ 
renewal,^ ■^  to  terminate  the  tenancy  on  notice,''^  qj.  qj^  g^  sale,^^  to 
repair,! 00  to  relinquish  possession  at  the  end  of  the  term  peace- 
ably or  in  good  repair,ioi  to  repair,  renew  a.nd  replace  fixtures 
constituting  a  part  of  the  realty,  but  not  mere  ehattels,io2  jn  a 
mining  lease,  to  pay  for  injury  to  the  surface.i*''"^  Also  covenants 
not  to  assignioi  qj.  sublet,!^^^  ^o  sell  the  land  to  the  lessee,io«  to 

95Noke  V.  Awder,  Cro.  Eliz.  436;  loo  Spencer's     Case,     5     Coke,    16; 

Campbell  v.   Lewis,   3   Barn.   &  Aid.  Dean  &  Chapter  of  Windsor's  Case, 

392;    Shelton    v.    Codman,    57    Mass.  5  Coke,  24;  Williams  v.  Earle,  L.  R. 

(3  Cush.)  318.  3  Q.  B.  739;  Hayes  v.  New  York  Gold 

86  Middlemore  V.  Goodale,  Cro.  Car.  Min.    Co.,    2    Colo.    273;    Gordon    v. 

503.  George,  12  Ind.  408;  Pollard  v.  Shaf- 

»TRoe  d.  Bamford  v.  Hayley,  12  fer,  1  U.  S.  (1  Dall.)  230;  Myers  v. 
East,  464;  Simpson  v.  Clayton,  4  Burns,  33  Barb.  (N.  Y.)  401;  Mc- 
Bing.  N.  C.  758;  Muller  v.  Trafford  Cardell  v.  Williams,  19  R.  I.  701,  36 
[1901]  1  Ch.  54;  Leiter  v.  Pike,  127  Atl.  719;  Silberberg  v.  Trachtenberg, 
111.  287,  20  N.  E.  23,  2  L.  R.  A.  549;  58  Misc.  536,  109  N.  Y.  Supp.  814. 
Leominster  Gaslight  Co.  v.  Hillary,  loi  Matures  v.  Westwood,  Cro.  Eliz. 
197  Mass.  267,  83  N.  E.  870,  15  L.  R.  599;  Martyn  v.  Clue,  18  Q.  B.  661; 
A.  (N.  S.)  243;  Leppla  v.  Mackey,  31  Morgan  v.  Hardy,  17  Q.  B.  Div.  770; 
Minn.  75,  16  N.  W.  470;  BH/'kmore  Lehmaier  v.  Jones,  100  App.  Div. 
V.  Boardman,  28  Mo.  420;  Blount  T.  495,  91  N.  Y.  Supp.  687;  Coburn  v. 
Connolly,  110  Mo.  App.  603,  85  S.  Goodall,  72  Cal.  498,  14  Pac.  190,  1 
W.  605;  Piggot  v.  Mason,  1  Paige  (N.  Am.  St.  Rep.  75;  Hayes  v.  New  York 
Y.)  412;  Wilkinson  v.  Pettit,  47  Gold  Min.  Co.,  2  Colo.  273;  Shelby  v. 
Barb.  (N.  Y.)  230;  Barclay  v.  Steam-  Hearne,  14  Tenn.  (6  Yerg.)  512;  Pas- 
ship  Co.,  6  Phila.  (Pa.)  558;  War-  teur  v.  Jones,  1  N.  C.  393  (Conf.  R. 
ner  v.  Cochrane,  63  C.  C.  A.  207,  128  194);  Peck  v.  Christman,  94  111.  App. 
Fed.  553.  435. 

In    Leppla    v.    Mackey,    31    Minn.  102  Williams  v.  Earle,  L.  R.  3  Q.  B. 

75,  16  N.  W.  470,  it  was  decided  that  739. 

a  covenant  by  the  lessor  for  renewal,  103  Norval  v.  Pascoe,  34  Law  J.  Ch. 

"unless   the   party  of  the   first   part  82. 

(the    lessor)     wishes    the    land    for  104  Williams  v.   Earle,   L.  R.    3   Q. 

building   purposes,"    was    subject   to  B.  739;  West  v.  Dobb,  L.  R.  4  Q.  B. 

the  same  limitation  in  favor  of  the  634;    Varley  v  Coppard,   L.   R.   7   C. 

transferee  of  the  reversion,  that  is,  P.  505.     See  post,  §  152  i. 

he  could  refuse  to  renew  if  he  wished  if>5  Brolaskey    v.    Hood,    6    Phila. 

to  use  the  land  for  such  purposes.  (Pa.)    193. 

98  Roe   d.    Bamford   v.    Hayley,    12  mc  Prout    v.    Roby,    82    U.    S.     (15 

East,    464;     Roberts    v.    McPherson,  Wall.)    471    (semble);    Robint^on    v. 

62  N.  J.  Law,  165,  40  Atl.  630.  Perry,  21  Ga.  183.  68  Am.  Dec.  455; 

09Dierig  v.  Callahan,  35  Misc.  30,  Page  v.  Hughes,  41  Ky.  (2  B.  Mon.) 

70  N.  Y.  Supp.  210.  445;  Maughlin  v.  Perry,  35  Md.  352; 
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purchase  the  lessee's  improvcmfiits'""  provided  at  least  assigns 
are  named,'"''  and  provided  further  the  improvements  are  not  mere 
chattels,  but  are  part  of  the  land,'^^  and  to  allow  the  removal 
of  the  lessee's  improvements.^'*^  Also  covenants  to  pay  rent,"' 
or  taxes  and  assessments,"-  or  charges," ^  and  to  allow  reduc- 

Peters  v.  Stone,  193  Mass.  179,  79  N.  McClary  v.  Jackson,  13  Ont.  310; 
E.  336;  Van  Home  v.  Grain,  1  Paige  Emmett  v.  Quinn,  7  Ont.  App.  306. 
(N.  Y.)  455;  Lazarus  v.  Heilman,  11  loo  Gorton  v.  Gregory,  3  Best  &  S. 
Abb.    N.    C.    (N.    Y.)    93;    Hagar    v.    90. 

Buck,  44  Vt.  285,  8  Am.  Rep.  368;  no  This  seems  to  be  assumed  in 
Dietz  V.  Mission  Transfer  Co.,  95  Snowden  v.  Memphis  Park  Ass'n,  75 
Cal.  92,  30  Pac.  380    (semble).  Tenn.  (7  Lea)  225. 

The  lessee  may,  by  his  conduct,  m  Stevenson  v.  Lambard,  2  East, 
become  estopped  to  assert  a  right  575;  Parker  v.  Webb,  3  Salk.  5;  Wil- 
to  a  conveyance  as  against  the  trans-  liams  v.  Bosanquet,  1  Brod.  &  B. 
feree  of  the  reversion.  Race  r.  238;  Midgleys  v.  Lovelace,  12  Mod. 
Groves,  43  N.  J.  Eq.  284,  7  Atl.  667.   45;  Salisbury  v.  Shirley,  66  Cal.  223, 

A  covenant  by  the  lessor  giving  the  5  Pac.  104;  Baldwin  v.  Walker,  21 
"refusal"  to  the  lessee  if  the  lessor  Conn.  168;  Allenspach  v.  Wagner, 
desires  to  sell  has  been  held  to  run.  9  Colo.  127,  10  Pac.  802;  Webster  v. 
Laffan  v.  Naglee,  9  Cal.  662,  70  Am.  Nichols,  104  111.  160;  Outtoun  v.  Du- 
Dec.   678.  Hn.  72  Md.  536;   Pfaff  v.  Golden,  126 

In  England  it  has  been  decided  Mass.  402;  Fennell  v.  Guffey,  139 
that  a  covenant  giving  the  lessee  Pa.  341,  20  Atl.  1048;  State  v.  Mar- 
an  option  to  purchase  does  not  run  tin,  82  Tenn.  (14  Lea)  92,  52  Am. 
with  the  land,  it  not  concerning  the   Rep.  167. 

land  regarded  as  the  subject-matter  112  Salisbury  v.  Shirley,  66  Cal. 
of  the  lease.  Woodall  v.  Clifton  223,  5  Pac.  104;  Hayes  v.  New  York 
[1905]  2  Ch.  257.  Gold   Min.   Co.,   2   Colo.   273;    In   re 

107  Hunt  V.  Danforth,  2  Curt.  592,  Huddell,  16  Fed.  373;  Peck  v.  Christ- 
Fed.  Cas.  No.  6,887;  Bailey  v.  Rich-  man,  94  111.  App.  435;  Mason  v. 
ardson,  66  Cal.  416;  Frederick  v.  Cal-  Smith,  131  Mass.  510;  Lehmaier  v. 
lahan,  40  Iowa,  311;  Stockett  v.  How-  Jones,  100  App.  Div.  495,  91  N.  Y. 
ard,  34  Md.  121;  Lametti  v.  Ander-  Supp.  687;  Wills  v.  Summers,  45 
son,  6  Cow.  (N.  Y.)  302,  6  Wend.  326;  Minn.  90,  47  N.  W.  463;  Hendrix  v. 
Bailie  v.  Rodway,  27  Wis.  172;  Eck©  Dickson,  69  Mo.  App.  197;  Post  v. 
V.  Fetzer,  65  Wis.  55,  26  N.  W.  266.     Kearney,  2  N.  Y.   (2  Comst.)  394,  51 

108  Bailey  v.  Richardson,  66  Cal.  Am.  Dec.  303;  State  v.  Martin,  82 
416,  5  Pac.  910;  Thompson  v.  Rose,  8  Tenn.  (14  Lea)  92,  52  Am.  Rep.  167; 
Cow.  (N.  Y.)  268;  Hansen  v.  Meyer,  West  Virfrinia,  C.  &  P.  R.  Co.  v.  Mc- 
81  111.  321.  25  Am.  Rep.  282;  Oving-  Intire,  44  W.  Va.  210,  28  S.  E.  696; 
ton  Bros.  Co.  v.  Henshaw,  47  Misc.  Commercial  Bldg.  &  Loan  Ass'n  v. 
167,  93  N.  Y.  Supp.  380;  Bream  v.  Robinson,  90  Md.  615,  45  At!.  449; 
Dickerson,  21  Tenn.  (2  Humph.)  Fontaine  v.  Schulenburg  &  Boecklef 
126;    Berrie  v.  Woods,   12  Ont.   693;    Lumber   Co.,    109   Mo.    55,   18    S.   W. 
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tions  out  of  rent."-*  Also  covenants,  in  connection  with  the  lease 
of  a  saloon,  to  buy  all  beer  or  wine  from  the  lessor,!^^  and  to 
conduct  the  house  in  a  proper  and  orderly  manner.^ is  j^i^q 
covenants  by  a  lessee  not  to  carry  on  any  business,ii'  or  a  par- 
ticular business,!  18  upon  the  premises,  and  covenants  to  reside 
on  the  premises,!  1^  to  continue  a  particular  business  thereon,i2() 
not  to  plough  a  part  of  the  land,i2i  not  to  cut  timber,i22  ^ot 
to  sell  ofi  any  hay  or  fodder  but  to  leave  all  manure,! 23  to  leave 
cotton  seed  on  the  farm,!  24  ^o  manure  the  land,! 25  to  allow  the 
lessor  free  passage,  for  himself  and  his  licensees,  over  the  prem- 
ises,!26  and  to  grind  at  the  lessor's  mill  all  corn  grown  on  the 
demised  premises.! 2^ 

A  covenant  by  the  lessee  to  insure  has  been  held  to  pass  when 
by  statute! 28  qj.  |jy  the  terms  of  the  covenant! 29  the  proceeds 
of  insurance  must  go  to  rebuilding,  and  even  when  it  is  optional 
with  the  lessee  whether  so  to  apply  the  proceeds  or  to  pay  them 
over  to  the  lessor. !2° 

A  covenant  to  supply  water  has  been  regarded  as  running 

1147,  32  Am.  St.  Rep.  648   (semble).  no  Tatem  v.  Chaplin,  2  H.  Bl.  133. 

See  ante,  §  143  g.  120  Bradford  Oil   Co.   v.   Blair,   113 

iisTorrey  v.   Wallis,   57    Mass.    (3  Pa.  83,  4  Atl.  218,  57  Am.  Rep.  442. 

Cush.)     442.  121  Cockson  v.  Cock,  Cro.  Jac.  125. 

ii4Baylye    v.    Hughes,    Cro.    Car.  122  Verplanck  v.  Wright,  23  Wend. 

137.  (N.    Y.)     506. 

115  Clegg  V.  Hands,  44  Ch.  Div.  123  Chapman  v.  Smith  [1907]  2  Ch. 
503;    White    v.    Southend   Hotel    Co.  97. 

[1897]  1  Ch.  767;   Manchester  Brew-  124  Cobb  v.    Johnson,  126  Ga.    618, 

ery  Co.  v.  Coombs  [1901]  2  Ch.  608.  55    s.    E.    935. 

And  see  citations  in  Hinde  v.  Gray,  125  Sale   v.    Kitchingham,    10   Mod. 

1    Man.   &   G.    208,   note.  isg. 

116  Fleetwood  v.  Hull,  23  Q.  B.  Div.  i2g  Cole's  Case,  1  Salk.  196;  s.  c, 
35.  So  in  the  case  of  a  covenant  to  stib  nom..  Bush  t.  Colis,  1  Show.  380. 
conduct  the  business  according  to  127  Vyvyan  v.  Arthur,  1  Barn.  &  C. 
law.     Crowe  v.  Riley,  63  Ohio  St.  1,  415. 

g7  N.  E.  956.  12s  Vernon    v.    Smith,    5    Barn.    & 

117  Rolls  V.  Miller,  27  Ch.  Div.  71.  Aid.    1. 

118  Granite  Bldg.  Corp.  v.  Greene,  129  Masury  v.  Southworth,  9  Ohio 
25  R.  I.  586,  57  Atl.  649;  Bishop  St.  340;  Thomas  v.  Vonkapff,  6  Gill, 
of  St.  Albans  v.  Battersby,  3  Q.  B.  &  J.  (Md.)  381;  Douglass  v.  Murphy, 
Div.     359;     Wertheimer     v.     Wayne   16  U.  C.  Q.  B.  113. 

Circ.   Judge,   83   Mich.   56,   47   N.  W.       i3o  Northern  Trust  Co.  v.  Snyder, 
47,  10  L.  R.  A.  80.     See  ante,  §  123  j.    22  C.  C.   A.  47,  76  Fed.  34. 
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witli  tilt*  laJitl,^^'  as  lias  one  by  the  lessee  to  comply  with  the 
rules  and  regulations  of  the  lessor,  a  camp  meeting  associa- 
tion."2  And  a  covenant,  in  connection  with  the  lease  of  a  ware- 
house, with  reference  to  the  settlement  of  any  discrepancy  be- 
tween the  estimated  contents  and  the  actual  contents,*"'  and 
one  by  a  lessee  to  indemnify  the  lessor  railroad  company  against 
iiny  loss  by  reason  of  injury  to  property  on  the  premises  caused 
by  fire  started  by  the  lessor's  engine,  have  also  been  held  to 
run.*''* 

(3)  Covenants  which  do  not  run  with  the  land.  A  covenant 
by  the  lessor  not  to  build  or  keep,  within  a  certain  distance  of 
the  demised  premises,  a  house  for  the  conduct  of  the  particular 
trade  for  Avhich  the  lessee  obtained  the  lease  has  been  held  not  to 
concern  the  land  so  as  to  run  therewith.*''^  And  the  same  view 
was  taken  of  a  covenant  bj^  the  lessor  that  the  lessee  should 
have  exclusive  trading  rights  for  the  whole  settlement,  whieh 
was  located  on  land  belonging  entirely  to  the  lessor  in  fee.*'^ 
But  it  was  decided  in  another  jurisdiction  that  a  covenant  by 
the  lessor  of  a  mill  site  not  to  erect  another  mill  within  a  named 
distance  did  touch  and  concern  the  land  so  as  to  run  therewith.*'^ 
A  proviso  for  re-entry  in  case  the  lessee  violates  the  game  laws 
has  also  been  held  not  to  run.^'^     j^^  agreement  by  the  lessor, 

131  Jourdain  v.  Wilson,  4  Barn.  &  Exch.  311.  And  see,  to  the  same 
Aid.  266.  See  Shaber  v.  St.  Paul  effect,  Herbert  v.  Dupaty,  42  La. 
Water  Co.,  30   Minn.   179,   14   N.  W.   Ann.  343,  7  So.  580. 

874.  i3«  Taylor     v.     Owen,     2     Blackf. 

132  Round   Lake   Ass'n   v.  Kellogg,    (Ind.)    301,    20   Am.    Dec.    115. 

141  N.  Y.  348,  36  N.  E.  326;   Id.,  47  1 3- Norman    v.    Wells,    17     Wend. 

N.  Y.  St.  Rep.  668,  20  N.   Y.   Supp.  (N.  Y.)    136,  31  Am.  Dec.  285. 

261.  That  a  covenant  restraining  com- 

133  Bel  den  v.  Union  Warehouse  petition  in  trade,  in  a  conveyance 
Co.  11  App.  Div.  160,  42  N.  Y.  Supp.  in  fee,  will  not  run,  see  Kettle 
650.  River  R.   Co.   v.   Eastern  R.   Co.,   41 

134  Northern  Pacific  R.  Co.  v.  Mc-  Minn.  461,  43  N.  W.  469,  6  L.  R.  A. 
Clure,  9  N.  D.  73.  81  N.  W.  52,  47  111.  While  Robbins  y.  Webb,  68 
L.  R.  A.  149;  Kennedy  Bros.  v.  Iowa  Ala.  393;  National  Union  Bank  T. 
State  Ins.  Co.,  119  Iowa,  29,  91  N.  W.  Segur,  39  N.  J.  Law,  173,  are  con- 
831.  In  the  former  case  reference  tra.  See,  for  other  covenants  in 
was  made  to  the  fact  that  the  rent  such  a  conveyance  which  have  been 
reserved  was  nominal,  and  that  this  held  not  to  run,  1  Tiffany,  Real 
covenant     constituted     part     of     tho  Prop.    §    346. 

compensation  for  the  land.  iss  Stevens  v.  Copp,  L.  R.  4  Exch. 

i«  Thomas  v.  Hayward,  L.    R.    4    20. 
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not  incorporated  in  the  instrument  of  lease,  to  find  tenants 
for  part  of  the  premises  has  been  held  not  to  run/^o  as  has  one, 
likewise  existing  outside  of  the  instrument  of  lease,  to  put  the 
premises  in  repair.^^*'  Covenants  by  the  lessee  to  pay  a  col- 
lateral sum  to  the  lessor  or  to  a  stranger  do  not  run,*^^  and  so  a 
covenant  for  the  payment  of  taxes  on  other  land  does  not.^^^  ^ 
covenant  by  the  lessee  to  erect  a  structure  on  other  land^^^  will 
ordinarily  not  run,  but  this  rule  has  been  held  not  to  apply 
when  the  structure  was  to  be  used  in  connection  with,  that  is, 
"for  the  support  and  maintenance  of,"  the  land  demised,^*^ 
and  a  covenant  to  make  a  street  adjoining  the  premises  has 
been  regarded  as  running. i^^  A  covenant  by  the  lessee,  on  a 
lease  of  ground  for  the  erection  of  a  mill,  not  to  employ  mill 
hands  from  other  parishes  except  on  certain  conditions,  was 
held  not  to  run,!-*^  ^nd  the  same  view  was  taken  of  a  covenant 
by  a  lessor  to  make  a  payment  in  respect  of  chattels  substituted 
for  chattels  on  the  land  at  the  time  of  the  demise,!^^  and  of  a 
covenant  to  give  the  lessee  the  preference  as  to  the  purchase  of 
other  land.1^8  ^  covenant  by  the  lessor  to  repair  adjoining 
premises  so  as  to  avoid  a  re-entry  for  breach  of  condition  under 
a  head  lease  has  been  regarded  as  not  running.i^'' 

In  a  number  of  cases  in  this  country  it  has  been  decided  that 
a  covenant  giving  the  lessee  the  option  of  purchasing  the  land 
will  run,i5^  but  in  England  a  different  view  has  been  adopted,  on 

139  Henck  v.  Barnes,  84  Hun,  546,       1*3  Spencer's  Case,   5   Coke,  16. 

32  N.  Y.   Supp.   840.     The  fact  that  144  Sampson  v.   Easterby,  9  Barn. 

the   purchaser   of  the   premises  was  &  C.  505,  6  Bing.  644. 

ignorant    of    the    existence    of    the  145  Morris  v.  Kennedy  [1896]  2  Ir. 

agreement   was    also   referred   to   as  247. 

relieving   him    from    liability    there-  140  Mayor  of  Congleton  v.  Pattison, 

on.  10  East,  130. 

140  Tobey  v.  Mattimore,  54  Misc.  147  Gorton  v.  Gregory,  3  Best.  &  S. 
231,  104  N.  Y.  Supp.  393.  90.     But    see    Mansel    v.   Norton,    2i5 

141  Spencer's    Case,    5    Coke,    16;     ch.  Div.  769. 

Mayho  v.  Buckhurst,  Cro.  Jac.  438;  i48  Collison    v.    Lettsom,    6    Taunt. 

Chaworth    v.    Phillips,    Moore,    876;  224.     See  Keppell  v.  Bailey,  2  Mylno 

Dolph  V.  White,  12  N.  Y.   (2  Kern.)  &  k.   517,   544. 

296.  149  Dewar    v.    Goodman    [1&08]    1 

142  Gower    v.    Postmaster-General,  k.  B.  94. 

57   Law  T.    (N.    S.)    527.  ie-o  gee  ante,   note   106. 
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the  theory  that  the  covenant  does  not  concern  the  land,  regarded 
as  the  subject-matter  of  the  lease.' ^^ 

The  benefit  or  burden  of  a  covenant  will  not  pass,  it  seems, 
if  it  is  expressed  so  as  to  show  a  clear  intention  that  it  shall  be 
purely  personal.'^-  The  benefit  of  a  covenant  restricting  the 
character  of  the  use  to  be  made  by  the  lessee  of  the  leased  prem- 
ises does  not  pass  to  a  transferee  of  the  reversion,  if  it  was  evi- 
dently intended  for  the  benefit  of  the  adjoining  property,  .also 
owned  by  the  lessor.' ^^ 

A  covenant,  made  in  connection  with  a  sublease  of  part  of  the 
leased  premises,  that  the  sul)lessee  shall  hold  the  part  subleased 
free  and  clear  of  all  rent  other  than  that  reserved  by  the  sub- 
lease, though  it  runs  with  the  reversion  in  the  part  subleased, 
does  not  bind  a  transferee  of  that  part  of  the  premises  included 
in  the  original  lease  which  is  not  included  in  the  sublease.''^'* 

(4)  Necessity  of  mention  of  assigns.  A  second  important 
qualification  imposed  by  Spencer's  Case  upon  the  running  of 
covenants  is  that,  even  though  the  covenant  touch  or  concern 
the  land,  if  it  concerns  likewise  a  thing  which  is  not  in  esse  at  the 
time  of  the  demise,  but  which  is  to  be  built  or  created  thereafter, 
the  covenant  will  not  bind  assigns  unless  they  are  expressly  men- 
tioned.  So,  in  that  case,  it  was  decided  that  a  covenant  by  the 
lessee  to  build  a  wall  on  the  premises  did  not  bind  his  assigns 
because  he  covenanted  only  for  himself,  his  executors  and  ad- 
ministrators, without  including  assigns.  This  distinction  be- 
tween covenants  as  to  things  in  esse  and  those  as  to  things  not 
in  esse,  with  its  requirement  of  the  mention  of  assigns  in  the 
latter   case,   has    been    questioned,' ^^    and    occasionally    repudi- 

iBiWoodall    V.    Clifton     [1005]     2  ir;4-Wah1  v.  Barroll,  8  Gill.    (Md.) 

Ch.   2.57.  2S8;  Cook  v.  Arundel.  Hardres,  87. 

152  Kemp  V.   Bird.  5  Ch.  Div.   549,  isr.  MinshuU    v.    Oakes,    2    Hurl.    & 

974;    Myers   v.   Stone,   128   Iowa,  10,  N.  79.3.     In  this  case  it  was  said  by 

102  N.  W.  507,  111  Am.  St.  Rep.  180.  Pollock,  C.  B.,  that  not  only  was  the 

In  Eccles  v.  Mills  [1808]  App.  Cas.  rule    unreasonable,    but    that    Spen- 

360,  there  is  a  dictum  that  a  provi-  cer's  Case  decided  the  contrary,  re- 

sion  that  no  covenant  or  stipulation  ferring    to    Anonymous,    Moore,    p. 

shall  be  implied  showed  that  a  par-  159,  pi.  300,  as  being  another  report 

ticular    covenant    was    not    to    run.  of    this    case.     This    case,    however. 

No  reason   for  siich   a  conclusion   is  while  directly  contrnry  to  the  reso- 

stated.  Irtion  in  Spender's  Case,  Is  evident- 

isaThniston  v.  Minke,  32  Md.  487.  ly  a  different  case,  as  shown  by  the 
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ated/^"  or  ignored/"  Usually,  however,  it  has  been  adhered 
to.^^®  In  two  cases  it  has  apparently  been  regarded  as  appli- 
cable only  in  so  far  as  an  intention  did  not  otherwise  appear 
that  assigns  should  be  bound/^^'* 

(5)  Demise  of  incorporeal  thing.  It  has  been  held  that 
under  the  statute  of  32  Hen.  8,  c.  34,  a  covenant  may  be  created 
on  a  demise  of  an  incorporeal  thing,  an  action  on  which  ma> 
be  brought  by  or  against  the  grantee  of  the  reversiou,!^^  gLml 
whether  the  covenant  is  such  as  to  run  in  such  case,  that  is,  in 
the  case  of  a  demise  of  the  mere  right  to  use  land  for  a  specific 

editor  of  Smith's  Leading  Cases  7  Ont.  App.  306;  McClary  v.  Jackson, 
(see  8th  Am.  Ed.,  vol.  1,  p.  155).  13  Ont.  310;  Etowah  Min.  Co.  v. 
Baron  Pollock  also  cites  Smith  v.  Wills  Valley  Min.  &  Mfg.  Co.,  121 
Arnold,  3  Salk.  4,  as  contrary  to  Ala.  672,  25  So.  720;  Hansen  v. 
Spencer's  Case  in  this  regard,  but  Meyer,  81  111.  321,  25  Am.  Rep.  282; 
concludes,  without  undertaking  to  Gardner  v.  Watson,  18  111.  App.  38G; 
absolutely  overrule  Spencer's  Case,  Id.,  119  111.  312,  10  N.  E.  192;  Tail- 
that  "in  the  present  case  we  think  man  v.  Coffin,  4  N.  Y.  (4  Comst.) 
it  sufficient  to  say  that  as  the  cov-  134;  Coffin  v.  Tallman,  8  N.  Y.  (4 
enant  is  not  a  covenant  absolutely  Seld.)  465;  Bailey  v.  Richardson,  66 
to  do  a  new  thing,  but  to  do  some-  Cal.  416,  5  Pac.  910;  Bream  v.  Dick- 
thing  conditionally,  viz.,  if  there  are  erson,  21  Tenn.  (2  Humph.)  126; 
new  buildings  to  repair  them,  as  Cronin  v.  Watkins,  1  Tenn.  Ch.  119; 
when  built  they  will  be  part  of  the  Fisher's  Ex'rs  v.  Lewis,  1  Clark 
thing  demised,  and  subsequently  the  (Pa.)  422;  Thompson  v.  Rose,  8  Cow. 
covenant  extends  to  its  support,  and  (N.  Y.)  266.  See  Conover  v.  Smith, 
as  the  covenant  clearly  binds  the  17  N.  J.  Eq.  (2  C.  E.  Green)  57,  86 
assignee  to  repair  things  in  esse  Am.  Dec.  247.  In  Douglaston  Real- 
at  the  time  of  the  lease,  so  does  it  ty  Co.  v.  Hess,  124  App.  Div.  508, 
also  those  in  posse,  and  consequent-  108  N.  Y.  Supp.  1036,  the  expression 
ly  the  assignee  is  bound.  There  is  "legal  representatives"  was  regarded 
only  one  covenant  to  repair;  if  the  as  equivalent  to  "assigns"  for  the 
assignee  is  included  as  to  part,  purpose  of  the  rule, 
why  not  as  to  all?"  issa  Peters  v.  Stone,  193  Mass.  179, 

156  Frederick  v.  Callahan,  40  Iowa,  79  N.  E.  336;  Masury  v.  Southworth, 
311;    Masury  v.   Southworth,  9  Ohio  9  Ohio  St.  340. 

St.  340;    Ecke  v.  Fitzer,  65  Wis.  55,       i59  Bally    v.    Wells,    3    Wils.    25; 

26  N.  W.  266.  Hooper  v.  Clark,  L.  R.  2  Q.  B.  200; 

157  Bailie  v.  Rodway,  27  Wis.  172;  Martyn  v.  Williams,  1  Hurl.  &  N. 
Stockett  v.  Howard,  34  Md.  121;  Am-  817,  829;  Hastings  v.  North  Eastern 
brose  v.  Eraser,  12  Ont.  459,  14  Ont.  R.  Co.  [1898]  2  Ch.  674  [1899]  1  Ch. 
551.  656,  afd.,  sub.  nom.,  North   Eastern 

158  Doughty  V.  Bowman,  11  Q.  B.  R.  Co.  v.  Hastings  [1900]  App.  Cas. 
44 1;    Grey   v.    Cuthbertson,    4    Doug.  260. 

351,  2  Chit.  482;    Emmett  v.  Quinn, 
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purpose,""'"  is  to  be  cU'tci minod,  it  seems,  by  the  same  consider- 
Htions  as  would  apply  in  the  ease  of  a  dcuiisf  of  the  land  itself.*"* 

(G)  Covenants  relating  to  personal  chattels.  It  was  re- 
solved in  Spencer's  Case  *"2  ^h^t  covenants  relating  to  personal 
chattels  cannot  run  with  such  proi)erty,  as  covenants  run  with 
land,  "for  in  the  case  of  a  lease  of  personal  goods  there  is  not 
any  privity,  or  any  reversion,  but  merely  a  thing  in  action  in 
the  personalty,  which  cannot  bind  any  but  the  covenantor,  his 
executors  or  administrators,  who  represent  him;"  and  that 
therefore,  "if  a  man  leases  sheep,  or  other  stock  of  cattle,  or 
any  other  personal  j^oods  for  any  time,  and  the  lessee  covenants 
for  him  and  his  assigns  at  the  end  of  the  time  to  deliver  like 
cattle  or  goods  as  good  as  the  things  letten  were,  or  such  price 
for  them;  and  the  lessee  assigns  the  sheep  over,  this  covenant 
shall  not  bind  the  assignee,  for  it  is  but  a  personal  contract"  and 
"the  same  law,  if  a  man  demises  a  house  and  land  for  years, 
with  a  stock  or  sum  of  money  rendering  rent,  and  the  lessee 
covenants  for  him,  his  executors,  administrators,  and  assigns,  to 
deliver  the  stock  or  sum  of  money  at  the  end  of  the  terra,  yet  the 
assignee  shall  not  be  charged  with  this  covenant,  for  although 
the  rent  reserved  was  increased  in  respect  of  the  stock  or  sum, 
yet  the  rent  did  not  issue  out  of  the  stock  or  sum,  but  out  of 
the  land  only."  And  so  it  has  been  decided  that  upon  a  lease 
of  land  and  goods,  with  a  covenant  by  the  lessee  that  he  will 
return  the  same  or  similar  goods  at  the  end  of  the  term,  an 
assignee  of  the  lessee's  interest  under  the  lease  cannot  be  held 
liable  for  a  breach  of  the  covenant,^^^  and  the  transferee  of  the 
reversion  cannot  recover  for  such  breach.*^*  But  the  fact  that 
personal  chattels  are  included  in  a  lease  of  land  does  not  pre- 
vent the  running  with  the  land  of  the  covenant  for  rent,*"'^  or 
presumably  of  any  covenant  which  concerns  the  land. 

(7)  Leases  not  under  seal.  Tlie  statute  of  32  Hen.  8,  c.  34,  ap- 
plies in  terms  only  to  "indentures  of  lease,"  and  consequently 

160  See  ante,  §  24  a.  lei  Allen  v.  Culver,  3  Denio  (N.  Y.) 

181  See   Hooper   v.    Clark,   L.   R.    2   284. 

Q.  B.  200.  i«5  Allen    v.    Culver,    3    Denio    (N. 

182  5  Coke,  16,  1  Smith's  Leading  Y.)  284;  Sutliff  v.  Atwoorl,  1.5  Ohio 
Cases  (11th  Ed.)  .5.5.  See  Allen  v.  St.  IRP-:  Burnett  v.  Lynch,  5  Barn. 
Culver.  3  Denio  (N.  Y.)   284.  &  C.  589. 

183  Smith  V.  Kellogg,  46  Vt.   560. 
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does  not  enable  a  transferee  of  the  reversion,  in  the  case  of  a 
lease  not  incorporated  in  an  instrument  under  seal,  to  sue 
on  the  stipulations  entered  into  by  the  lessee.i^^  The  English 
courts  have,  however,  adopted  a  doctrine  in  the  case  of  a  ten- 
ancy from  year  to  year,  that  if  rent  is  accepted  by  the  trans- 
feree of  the  reversion,  and  he  fails  to  exercise  his  right  to  ter- 
minate the  tenancy  by  notice,  it  may  be  inferred  that  the  parties 
have  agreed  to  go  on  upon  the  same  terras  as  before,  the  rights 
and  liabilities  arising  from  the  stipulations  in  the  unsealed  in- 
strument of  lease  being  thus  transferred  to  the  transferee  of  the 
reversion.!^'''  Such  a  doctrine  has  apparently  never  been  applied  in 
the  case  of  an  ordinary  tenancy  for  years,  and  it  seems  to  have 
been  regarded  as  inapplicable  thereto,  since  no  right  of  ter- 
minating such  a  tenancy  by  notice  is  recognized.^^^  Indeed  the 
doctrine,  as  applied  to  the  case  of  a  tenancy  from  year  to  year, 
is  somewhat  difficult  to  understand,  although  asserted  by  emi- 
nent judges,  since,  so  long  as  the  tenancy  from  year  to  year 
has  not  been  terminated,  there  seems  no  room  for  an  agreement 
to  go  on  upon  the  same  terms  as  before.  There  being  a  demise 
from  year  to  year,  the  reversion  on  which  has  passed  to  another, 
how  can  it  be  inferred,  from  the  fact  that  the  parties  have 
failed  to  terminate  the  tenancy  by  notice,  that  another  tenancy, 
with  a  new  covenant,  has  been  substituted  in  place  of  the  former 
tenancy?  There  would  seem  to  be  more  room  for  the  inference 
of  a  new  demise  when  the  old  tenancy  has  been  terminated  by 
notice  or  otherwise,  than  when  not  so  terminated.  Perhaps  it 
is  meant  that  the  former  tenancy  should  be  regarded  as  ter- 
minated by  a  ncAV  demise  inferred  from  the  acts  of  the  parties 
on  the  theory  of  surrender  by  operation  of  InAv,^*''^  but  the  dif- 
ficulty still  remains,  it  is  submitted,  of  inferring  a  new  demise 

lessee  Bickford   v.    Parson,    5    C.  P.   334;    Manchester  Brewery  Co.   v. 

B.  920   932;  Standen  v.  Chrismas,  10  Coombs  [1901]  2  Ch.  fiOS. 
Q.  B.  135;   Elliott  v.  Johnson,  L.  R.       "' ^^^  Standen  v.  Chrismas,  10  Q. 

2  Q.  B.  120;   Sheets  v.  Selden's  Les-  ^-  ^^'^'  distinguishing  B-.ckworth  v. 

.„  ,.   ^    .„  „r  „  .   .„„    ^.  ,  Simpson,   1    Cromp.   M.   &  R.    834,    0 

see,  69  U.  S.  (2  Wall.)  177;  Kennedy  r^  o,a       o-a 

Tvrw.     344,     3.^4,     siinra.     Compare 

V.  Owen,  136  Mass.  199.  o-j-i.         t-.-~4-        t     -n    n   r^     r-. 

Smith   V.    E.cr^mgton.   L.   R.   9   C.    ?. 

i«7  Buckworth       V.       Simpson,       1    ^45^  ^^^-^  giuott  v.  Johnson,  L.  R.  2 
Cromp.    M.    &   R.    834,    5   Tyrw.    344,    q    b.  120. 
354;    Cornish  v.   Stubbs,  L.  R.   5   C.       igo  Soe  post,  §  190  b. 
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from  the  more  failure  to  terminate  the  former  tenancy,  and  the 
continued  {)ayment  of  rent  thereunder. 1^° 

The  local  statutes  in  this  country,  providing  for  the  passing 
of  the  riglits  and  liabilities  in  connection  with  the  covenants  or 
contracts  of  the  lessor  or  lessee,^ '^^  ordinarily  contain  no  re- 
({uirement  that  the  lease  be  under  seal.  In  Mississippi  and 
New  Jersey  the  language  of  the  English  statute,  making  it 
applicable  to  "indentures  of  lease"  only,  is  adopted.  An  action 
by  the  transferee  of  the  reversion  upon  a  stipulation  by  the 
lessee,  when  not  maintainable  under  the  statute  by  reason  of 
the  absence  of  a  seal,  might  be  sustained,  under  some  circum- 
stances and  in  some  jurisdictions,  as  an  action  by  the  assignee  of 
a  chose  in  action,  by  force  of  the  common-law  rule  allowing  such 
action  in  the  assignor's  name,  or  under  a  local  statute  authoriz- 
ing an  action  by  an  assignee  in  his  own  name.^^^  The  rent  re- 
served could  always,  without  reference  to  the  contract  to  pay 
rent,  be  recovered  by  the  transferee  of  the  reversion  by  reason 
of  privity  of  estate,  that  is,  an  action  of  debt  for  rent  could  be 
maintained  by  him. 

(8)  Title  of  lessor.  There  are  decisions  in  England  at  least 
suggesting  the  view  that,  if  a  lessor  has  no  title  at  the  time  of 

170  In  Rising  Sun  Lodge  v.  Br.ck,  stipulation  to  assume  another  per- 
58  Me.  42G,  the  lessor  "covenanted"  son's  obligations  can  not  properly 
to  make  repairs,  and  subsequently,  be  regarded  as  based  on  a  contract 
after  the  lessee  had  assigned  his  in-  implied  by  law.  (See  ante,  §  53  b, 
terest,  conveyed  the  property  "sub-  at  note  .58  a.)  It  would  rather  seem 
ject  to  all  his  liability  to  the"  les-  that  the  liability  to  the  lesf^ee's  as- 
see's  assignee  "with  reference  to"  signee  in  such  case,  conceding  such 
the  leased  premises,  and  it  was  held  liability  to  exist,  is  upon  the  ex- 
that  such  assignee  could  sue  the  les-  press  contract  to  pay  or  perform, 
sor's  assignee  in  assumpsit  for  the  the  case  being  then  one  of  a  right  of 
expense  of  repairs  on  the  theory  that  action  on  a  contract  in  favor  of  one 
when  one  takes  a  conveyance  subject  not  a  party  thereto, 
to  a  stipulation  to  pay  money  or  per-  i^i  See  ante,  notes  79-84. 
form  a  duty,  a  promise  will  "be  im-  In  Keeley  In?t.  v.  Shaw,  149  Mich. 
plied"  in  favor  of  a  third  person  519,  14  Det.  Leg.  N.  499,  113  N.  W. 
who  is  to  benefit  by  such  payment  30,  it  was  held  that  the  benefit  of 
or  performance.  It  appears  that  by  an  oral  contract  to  repair  would  pas? 
the  use  of  the  word  "Implied"  the  upon  an  assignment  of  the  lease- 
court  means  t^at  the  liability  is  on  hold  if  it  was  so  agreed, 
the  theory  of  quasi  contract.  But  i'^2  See  ante,  at  notes  91-94. 
a  lability  thus  arising  from  express 
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making  the  lease,  he  has  no  reversion  in  the  land  with  which 
covenants  may  run,  and  that  consequently  one  to  whom  he 
undertakes  to  transfer  the  reversion  cannot  sue  on  the  covenants 
of  the  lease. 1"^^  This  view,  which  was  suggested  in  connection 
with  cases  of  estoppel  by  deed,  that  is,  cases  in  which  the  les- 
sor and  lessee  were  estopped  by  their  seals  to  deny  the  existence 
of  the  relation  of  landlord  and  of  tenant,  and  of  the  reversion 
in  the  former  necessary  to  the  existence  of  this  relation,^ ^■^  has 
now  been  repudiated,  as  applied  at  least  to  cases  in  which  the 
lessor's  lack  of  title  does  not  appear  upon  the  face  of  the  in- 
denture  of  lease  ;i'^^  and  presumably,  by  inference  from  recent 
English  decisions  which  regard  a  lessor  as  having  a  sufficient 
reversion  to  support  a  distress  even  though  the  lack  of  title 
does  appear  from  the  face  of  the  indenture,^ ^^  a  right  of  action, 
in  favor  of  the  transferee  of  the  lessor,  upon  a  covenant  of  the 
lease,  would  be  there  upheld  although  defects  in  the  lessor's  title 
do  so  appear.  And  so,  while  there  is  an  English  decision  appar- 
ently to  the  effect  that  since,  when  it  appears  from  the  instru- 
ment itself  that  the  lessor  has  no  title,  no  estate  is  vested  there- 
by in  the  lessee,  with  which  covenants  can  run,  and  that  conse- 
quently the  burden  or  benefit  thereof  does  not  pass  on  an  as- 
signment of  the  lease, i'^"''  it  seems  probable  that,  in  view  of  the 
later  decisions  referred  to,  the  lessee  would  be  regarded  as  hav- 

i73Noke  V.  Awder,  Cro.  Eliz.  436;  12  Moore,  34);  Morton  v.  Woods,  L. 

Whitton   V.    Peacock,    2    Bing.   N.   C.  R.  3  Q.  B.  658,  L.  R.  4  Q.  B.  293,  303. 

411;  Carwick  v.  Blagrave,  1  Brod.  &  See  ante,  §  78  K   (3).  at  note  399. 

B.  531.  177  Portmore   v.    Bnnn,    1   Barn.    & 

174  See  ante,   §  178  a.  C.  694  (post,  §  160,  note  505). 

175  Cnthbertson  v.  Irving,  4  Hurl.  In  Saunders  v.  Merryweather,  3 
&  N.  742,  6  Hurl.  &  N.  135.  And  see  Hurl.  &  C.  902,  it  was  held  that  the 
Gouldsworth  v.  Knights,  11  Mees.  &  assignee  of  a  lease  of  mortgaged 
W.  337;  Palmer  v.  Ekins,  2  Ld.  premises,  created  by  an  indenture  in 
Raym.  1550.  In  Cuthbertson  v.  Irv-  which  both  the  mortgagor  and  mort- 
ing,  supra,  approval  is  expressed  of  gagee  joined,  was,  since  the  true 
Pargeter  v.  Harris,  7  Q.  B.  708,  hold-  state  of  the  title  appeared  from  re- 
ing  that  if  the  lease  itself  shows  that  citals  in  the  indenture  and  in  the 
the  lessor  has  no  legal  title,  the  assignment,  not  estopped  to  assert, 
benefit  of  the  covenant  does  not  pass  in  ejectment  by  the  mortgagor  to 
to  an   assignee  of  the  reversion.  enforce  a  right  of  re-entry,  that  the 

176  Jolly  V.  Arbuthnot,  28  Law  J.  mortgagor  had  not  the  legal  rever- 
Ch.  547    (citing  Dancer  v.  Hastings,  sion, 

L.  and  Ten.  57. 
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iug   an   estate  for  the   purpose    of   imposing   liability   upon   his 
assignee  under  such  covenants  as  ordinarily  run  with  the  land. 

With  reference  to  this  doctrine  of  the  English  courts,  con- 
ceding that  it  might  still  be  applied  by  them  to  the  extent  of 
allowing  a  lessee  or  assignee  of  the  lessee  to  defend  an  action  by 
the  lessor's  transferee  on  a  covenant,  provided  the  lessor's  lack 
of  title  appears  in  the  instrument  of  lease,  it  might  be  questioned 
whether  it  can  frequently  occur  that  the  lessor  has  no  title,  that 
is,  no  estate  in  the  land.  Having  no  paper  title,  he  is  not  likely 
to  make  a  lease  unless  he  has  at  least  the  possession  of  the 
land,  and  one  who  is  wrongfully  in  possession  has  ordinarily  an 
estate  in  fee  simple  by  wrong,^'^  and  a  transfer  of  such  an  estate 
would  seem  to  be  quite  as  sufficient  to  carry  the  covenants  as 
would  the  transfer  of  a  rightful  fee  simple. 

The  statute  of  32  Hen.  8,  c.  34,  has  been  recognized  as  being 
effective  for  the  transfer  of  rights  and  liabilities  to  the  transferee 
of  the  reversion,  irrespective  of  whether  the  reversion  is  in  fee 
simple,^'^^  for  life,^^°  or  for  years.^^^  But  if  the  covenantor  has 
a  limited  interest  only  at  the  time  of  the  covenant,  as  for  in- 
stance an  estate  for  life,  one  to  whom  he  transfers  such  limited 
interest  is  bound  by  the  covenant  as  regards  such  interest 
only,  and  not  as  regards  a  greater  estate,  such  as  one  in  fee, 
which  he  may  happen  to  acquire.^ ^^ 

Since,  in  order  that  a  covenant  may  pass  on  a  transfer  of  the 
reversion,  it  is  necessary  that  the  covenajit  shall  have  been 
made  with  the  reversioner,  it  has  been  decided  that  when  a  mort- 
gagor and  mortgagee  join  in  the  making  of  a  lease,  the  assignee 
of  the  mortgagee  can  not  sue  on  covenants  made  with  the  mort- 
gagor only.^^^  But  when  the  covenant  was  made  in  connection 
with  a  lease  by  a  life  tenant  under  a  power,  the  remaioiderman 
was  allowed  to  sue  thereon,  the  lease  being  iai  such  case  in  legal 
effect  made  by  the  creator  of  the  power.^^* 

178  See  ante,  §  78  a,  at  note  174  a.  Dowse  v.  Cale,   2  Vent.   126,  3  Lev. 

179  Hill  V    Grange,  2  Dyer,  130  b.    264.     See  post,  note  209. 
isoThiirsby     v.     Plant,     1     Mees.       "^  Brereton  v.  Tuohey,  8  Ir.  C.  L. 

Saund.  237.  1  Lev.  259.  1  Sid.  401;    "^^    ^^^^  ^-  ^t^^^^^'  »  ^^^  ^h-  24«: 

Copy    V.    Pascoe    [1899]    1    Ir.    125; 

Co.  LItt.  215  a.  Muller  v.  Trafford   [19011  1  Ch.  54. 

181  Matures  V.  WPstwood,  Cro.  Em.       ,„Webb    v.    Russell.    3    Term    R. 

617;  Bristow  v.  Bristowe,  Godb.  161;    30.0 ;  Russell  v.  Stokes,  1  H.  Bl.  562. 

Davy    V.    Matthew,    Cro.    Eliz.    649;        is*  iBherwood  v.  Oldknow,  3  Maule 
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(9)  Breaches  previous  to  transfer.  The  transferee  of  the 
reversion  has,  ordinarily,  no  right  of  action  in  respect  of  breaches 
of  covenant  which  occurred  before  the  making  of  the  trans- 
jlppiss  j^  reason  which  has  been  given  for  this  rule  is  the 
doctrine  that  a  right  of  action  is  not  transferable.i^^  This  rea- 
son does  not  seem  sufficient,  however,  since  if  the  statute  of  32 
Hen.  8,  c.  34,  or  the  corresponding  state  statute,  were  construed 
as  covering  such  right  of  action,  the  doctrine  referred  to  would 
necessarily  have  yielded  thereto,  and  the  right  of  action  for  past 
as  well  as  future  breaches  would  have  passed  by  the  transfer 
of  the  reversion.  The  soundness  of  the  reason  advanced  be- 
comes of  importance  in  view  of  the  numerous  statutory  provi- 
sions making  rights  of  action  transferable,  and  it  does  not 
seem  that,  even  where  such  a  provision  is  in  force,  the  right  of 
action  for  past  breaches  would  ordinarily''  pass.  The  owner  at 
the  time  of  the  breach  is  ordinarily  the  person  injured  thereby, 
and  this  in  itself  seems  sufficient  reason  for  the  view  that,  prima 
facie,  the  right  of  action  for  a  past  breach  is  not  intended  to 
pass  by  a  transfer  of  the  reversion.  In  jurisdictions  where 
rights  of  action  are  transferable,  however,  provided  the  lan- 
guage of  the  instrument  of  transfer  can  be  construed  as  in- 
tended to  convey  rights  of  action  for  past  breaches,  the  trans- 
feree will  no  doubt  have  the  right  to  sue  thereon,i87  and  if  such 
intention  appears,  he  would  seem  to  have  such  right  of  action 
in  the  transferor's  name,  apart  from  any  statute.^ ^^ 

Not  only  is  the  transferee  of  the  reversion  ordinarily  unable 
to  recover  for  a  breach  of  the  lessee's  covenant  occurring  before 
the  transfer,  but  he  is  as  well  exempt  from  liability  for  a  breach 
of  a  covenant  by  the  lessor,  occurring  before  the  transfer,  pro- 

&  S.  382;  Greenaway  v.  Hart,  14  C.  B.        ise  Lewes  v.  Ridge,  Cro.  Eliz.  863; 
340.  2  Piatt,  Leases,  386. 

185  Lewes  v.  Ridge,  Cro.  Eliz.  863;  is?  Outtoun  v.  Dulin,  72  Md.  536, 
Johnson  v.  Parish  of  St.  Peter,  4  20  Atl.  134,  6  L.  R.  A.  706.  A  trans- 
Adol.  &  E.  520;  Flight  v.  Bentley,  7  fer  of  all  the  lessor's  "interest,  right 
Sim.  149;  Canham  v.  Rust,  8  Taunt,  and  title  in  the  lease,"  which  had 
227;  Cohen  v.  Tannar  [1900]  2  Q.  B.  at  the  time  of  the  transfer  expired, 
609;  Gerzebek  v.  Lord,  33  N.  J.  Law,  was  held  to  pass  a  right  of  action  for 
240;  Mirick  v.  Bashford,  38  Barb,  a  previous  breach  of  covenant.  In- 
(N.  Y.)  191;  Coffin  v.  Talman,  8  N.  dianapolis  Natural  Gas  Co.  v.  Pierce, 
Y.  (4  Seld.)  465;  Shelby  y.  Hearne,  25  Ind.  App.  116,  56  N.  E.  137. 
14  Tenn.    (6  Yerg.)    512.  iss  See  ante,  at  note  93. 
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viiled  tlio  breach  is  not  to  be  regarded  as  contiiinous  in  its  na- 
lure.^^^  The  transferor,  not  the  transferee,  violated  the  cov- 
enant, and  consequently  he  is  the  one  to  be  made  liable. 

The  rule  tliat  the  trans I'eree  cannot  sue  for  a  breach  which 
took  place  in  the  time  of  his  transferor  does  not,  it  has  been  held, 
preclude  a  suit  by  him  on  a  covenant  to  repair  without  notice, 
although  the  premises  were  out  of  repair  before  the  transfer, 
provided  it  is  the  transferee  who  gives  the  notice.^®''  And  the 
transferee  can  sue  for  breach  of  a  contract  to  keep  the  premises 
in  repair,  if  they  are  out  of  repair  alter  the  transfer.^^^  The 
l>enefit  of  or  liability  under  a  covenant  to  make  certain  improve- 
ments on  the  leased  premises  within  a  time  named  cannot  pass 
upon  a  transfer  made  after  that  time,  since  the  breach  took 
place  before  the  transfer,!'^^  f^^j  ^i^q  same  principle  would  apply 
to  a  covenant  to  put  the  premises  in  repair  or  make  specific  im- 
provements, although  no  time  for  performance  is  named,  if 
it  is  to  be  construed  as  calling  for  a  single  act  of  performance 
prior  to  the  time  of  the  transferj^"*  In  some  cases,  however, 
such  a  covenant  has  been  regarded  as  passing  on  a  transfer,'*-* 
without  any  discussion  of  the  point  in  question,  but  on  the 
iheory,  presumably,  that  the  covenant  was  continuing  until  ac- 
tual performance,  or  that  the  time  for  performance  had  not 
elapsed  at  the  time  of  the  transfer. 

(10)  Mode  of  transfer.  In  the  ordinary  case  the  question  as 
to  the  running  of  a  covenant  arises  in  connection  with  a  volun- 
tary transfer  infer  vivos.  But,  to  the  same  extent  as  one  claim- 
ing under  such  a  transfer,  a  devisee  of  the  reversion  is  entitled 

i8!»Willcox  V.  Kehoe,  124  Ga.  484.  Churchwardens    of    St.     Saviour    v. 

52  S.  E.  896,  4  L.  R.  A.  (N.  S.)   466;  Smith,    1    Wm.    Bl.    351,    3    Burrow 

nerzebek  v.  T^rd,  33  N.  J.  Law,  240;  1272;  Morris  v.  Kennedy  [189^]  2  Ir. 

Mirick  v.  Bashford,  38  Barb.  (N.  Y.)  247. 

[91.  ms  Coward  v.  Gregory,  L.  R.  2  C. 

looMascal's   Case,   1   Leon    (pt.   1)  P.   153;    Gerzebek  v.   Lord,   33  N.   J. 

52.  Law,    240;    Mirick    v.    Bashford,    38 

mi  Bennett    v.    Herring.    3    C.    B.  Barb.   (N.  Y.)   191. 

(N.   S.)    370.     See,   as  to   the   trans-  lo*  Martyn   v.  Clue,  18  Q.  B.  661; 

feree's    right    to    sue    under   such    a  ITarri.s  v.  Goslin,  3  Har.   (Del.)   338; 

covenant   on    account   of   a    state   of  Sampson  v.  Easterby,   9  Birn.  &  C. 

disrepair    which    existed    before    the  505,     6     Bing.     644.     See     Spencer's 

transfer,  ante,  §  116  1,  at  note  1003.  Case,  5  Coke,  16  a. 

192  Grescot  v.  Green,  1   Salk.  199; 
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to  the  benefit  of,  and  is  subject  to  liabilities  under,  the  covenants 
contained  in  the  instrument  of  lease.^^^ 

One  to  whom  the  reversion  passes  by  descent,  that  is,  the  heir 
of  one  having  an  estate  in  fee  simple  in  reversion,  may  sue  for 
breaches,  occurring  after  the  ancestor's  death,  of  covenants 
which  run  with  the  land,!^^  though  for  breaches  which  occurred 
in  the  ancestor's  lifetime  the  personal  representative  is  the  per- 
son to  sue. 197  Even  though  there  is  a  continuing  breach  in  the 
time  of  both  ancestor  and  heir,  yet  if  the  substantial  breach  is 
in  the  time  of  the  latter,  he  is  the  proper  party  to  sue.i'^s  The 
fact  that  the  covenant  is  not  in  terms  with  the  lessor  "and  his 
heirs"  does  not  affect  the  heir's  right  of  action,  if  the  covenant 
is  otherwise  such  as  to  run  with  the  land.^^^ 

One  taking  by  descent  the  reversion  in  the  land  demised  is 
necessarily  liable  for  breaches  of  covenants  which  run  with  the 
land,  committed  after  the  ancestor's  death,2oo  ^o  the  same  extent 
as  one  who  obtains  the  reversion  by  voluntary  transfer  inter 
vivos.  This  liability  is  independent  of  any  question  as  to  the 
naming  of  the  heir  in  the  covenant,^^!  which  was  necessary  at 
common  law   for  the   purpose   of   imposing   liability   upon   the 

i»5Machel  v.  Dnnton,  1  Leon.  (pt.  ton,  2  Lev.   26,  1  Vent.  175,   2  Keb. 

2)  33,  Owen,  54,  91;  Roe  d.  Bamford  831. 

V.  Hayley,  12  East,  464;   Sampson  v.  los  Vivian     v.     Cliampion,     2     Ld. 

Easterby,  9  Barn.  &  C.  505,  6  Bing.  Raym.  1125,  1  Salk.   141,  Holt,  178; 

644.  Lougher    v.    Williams,    2    Lev.    92; 

As  to  whether,  in  view  of  the  pecul-  Kingdon  v.  Nottle,  1  Maule  &  S.  355, 

far  language  of  the   lease,  the  dev-  4  Maule  &  S.  53;    Hendrix  v.  Dick- 

isee   or   the   executor   was   liable   as  son,    69    Mo.   App.    197. 

between  themselves  for  breach  of  n  i99  Lougher  v.  Williams,  2  Lev.  92; 

covenant  by  the  lessor,  see  Eccles  v.  Sacheverell     v.     Froggatt,     2     Wms. 

Mills    [1898]    App.    Cas.    360.     Com-  Saund.  367  a,  T.  Raym.  213,  1  Vent. 

pare   post,   as   to   liability   of  execu-  148,    161,   2   Lev.   13;    Anonymous,   1 

tors  of  lessee,  §  158  a   (2)    (g).  Dyer,  45. 

196  Lougher  v.  Williams,  2  Lev.  92;  200  Morse  v.  Aldrich,  36  Mass.  (19 
Sale  V.  Kitchingham,  10  Mod.  158;  Pick.)  449,  31  Am.  Dec.  150;  Cham- 
King  v.  Jones,  5  Taunt.  418;  Jones  berlain  v.  Dunlop,  126  N.  Y.  45,  26 
V.  King,  4  Maule  &  S.  188.  See  N.  E.  966,  22  Am.  St.  Rep.  807  (sem- 
Prout  V.  Roby,  82  U.  S.  (15  Wall.)  ble) ;  Derisley  v.  Custance,  4  Term 
471.  R.  75;   2  Piatt,  Leases,  364. 

197  Raymond  v.  Fitch,  2  Cromp.  M.  201  Morse  v.  Aldrich,  36  Mass.  (19 
&  R.   588,  598;    Ricketts  v.  Weaver,  Pick.)  449,  31  Am.  Dec.  150. 

12  Mees.  &  W.  718;  Lucy  v.  Leving- 
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heir,  to  the  extent  of  the  assets  coining  to  him  by  descent,  in 
connection  with  covenants  nut  of  such  a  character  as  to  run 
with  the  land.-*'^ 

In  jurisdictions  in  which  the  legal  title  passes  upon  the  making 
of  a  mortgage,  covenants  run  in  favor  of  or  against  a  mortgagee 
of  the  reversion,203  or  of  the  Icasehold.^o* 

One  to  whom  an  equitable  interest  merely  is  transferred  can- 
not avail  himself  of  the  covenants  of  the  lease,  and  so  if  the  les- 
sor makes  a  mortgage  which  vests  the  legal  title  in  the  mort- 
gagee, a  subsequent  grantee  of  the  lessor  cannot  sue  on  the 
covenants. 205  Nor  would  such  equitable  transferee,  it  seems, 
be  liable  on  the  lessor's  covenants. 20!'>« 

(11)  Transfer  cf  partial  interest.  Covenants  run  in  favor  of 
or  against  the  transferee  although  the  transfer  is  of  merely  a 
part  of  the  premises  leased,^"^  or  of  an  undivided  interest 
therein,2o'^  and  also  when  the  transfer,  instead  of  being  of  all  the 

202  As  to  this  common-law  require-  dee  from  acquiring  actual  possession 
ment  of  the  mention  of  heirs  in  of  lands  under  a  verbal  contract 
order  to  impose  liability  on  the  of  sale  involving  future  payments 
heir  of  a  covenantor,  pee  Rawle,  to  his  vendor  and  the  acquisition  of 
Covenants  for  Title  (5th  Ed.)  309;  a  complete  title."  There  is,  to  bo 
2  Piatt,  Leases,  363;  Piatt,  Gov  ■  sure,  nothing  in  the  statute  of  frauds 
nants,  448  et  seq.  prohibiting  such  a  course  of  action, 

203  Chapman  v.  Smith  [1907]  2  Ch.  but  that  does  not  necessarily  make 
97.  it  effective  for  every  purpose.     Tho 

204  See  post,  §  158  f.  opinion    does   not    explain    how   the 

205  City  of  Carlisle  v.  Blamire,  8  legal  title  to  the  reversion  can,  In 
East,  487.  spite  of  that  statute,  be  transferred 

In   McLean  v.   Spratt,  19  Fla.  97,  orally. 

It  was  held   in   effect  that  an  oral  205a  Compare    post,    §    158    a    (2) 

contract  of  sale  made  by  a  landlord,  (d). 

accompanied  by  a  recognition  by  the  =08  Ards  v.  Watkin,  Cro.  Eliz.  637, 
tenant,  as  well  as  by  the  parties  to  651;  Twynam  v.  Pickard,  2  Barn.  & 
the  sale,  that  thereafter  he  held  Aid.  105;  Leiter  v.  Pike,  127  111.  287, 
under  the  purchaser,  was  sufficient  to  20  N.  E.  23,  2  L.  R.  A.  549.  And 
give  the  latter  the  rights  of  a  land-  so,  if  there  has  been  a  merger  as 
lord,  apparently,  as  vesting  in  him  to  part  of  the  premises,  the  trans- 
the  legal  title.  The  opinion  states  feree  of  the  reversion  In  the  bal- 
that  the  acts  mentioned  "were  equiv-  ance  has  the  benefit  of  the  covenants 
alent  in  law  to  the  delivery  of  the  to  the  extent  of  his  interest.  Bad- 
actual  po?;session  by  vendor  to  ven-  ley  v.  Vigurs,  14  El.  &  Bl.  71. 
dee,  and  there  is  nothing  in  the  stat-  ^oi  Roberta  v.  Holland  [1893]  1  Q. 
ute  of  frauds  which  prohibits  a  ven-  B.    665. 
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reversionary  interest,  is  by  way  of  a  lease,  which  is  concurrent, 
as  before  explained,  with  the  existing  lease.^^s  They  also  run 
with  the  interest  of  a  lessee  in  favor  of  or  against  a  sublessee, 
the  lessee  being,  for  this  purpose,  in  the  same  position  as  if  he 
were  a  reversioner  in  fee  simple.^os 

"Where  a  lease  is  granted  by  one  person,  and  thereafter  the 
reversion  is  transferred  to  two  or  more  as  tenants  in  common, 
either  of  them  may,  independently  of  the  other,  sue  on  a  cov- 
enant running  with  the  land.210 

Upon  the  question  whether,  when  undivided  shares  in  the  re- 
version pass  to  different  persons,  they  have  a  joint  or  several 
right  of  action  upon  the  covenants  running  with  the  land,  the 
cases  are  by  no  means  clear.  It  has  been  decided  that  the  trans- 
ferees of  undivided  interests  in  the  reversion  may  join  in  suing 
on  the  lessee's  covenant  to  repair,2ii  and  that  they  must  join  in 
an  action  on  such  a  covenant,  if  the  demise  was  originally  made 
jointly  by  tenants  in  common.212  Qn  the  other  hand  it  has  been 
held,  in  the  same  jurisdiction,  that  if  the  demise  is  made  by  one 
person,  persons  claiming  undivided  interests  in  the  reversion  by 
devise  from  the  lessor  need  not  join  in  an  action  on  a  covenant 
made  by  the  lessee.^^s 

(12)  Release  by  transferor.  It  would  seem  that,  so  long  as  a 
lessor  retains  the  reversion,  he  may  make  a  release  of  covenants 

208  Co.  Litt.  215  a;  Attoe  v.  Hem-  jointly  or  severally;  jointly  in  re- 
mings,  2  Bulst.  281;  Dowse  v.  Cole,  2  spect  of  the  joint  contract;  severally 
Vent.  126;  Burton  v.  Barclay,  7  Bing.  in  respect  of  the  interest;"  and  dis- 
745.  tinguishing    Foley    v.    Addenbrooke, 

203  Pyot  V.  St.  John,  Cro.  Jac.  4  Q.  B.  197,  and  Thompson  v.  Hake- 
329;  Vernon  v.  Smith,  5  Barn.  &  will,  19  C.  B.  (N.  S.)  713,  where 
Aid.  1;  Porter  v.  Merrill,  124  Mass.  the  tenancy  in  common  existed  at 
534;  Patten  v.  Deshon,  67  Mass.  (1  the  time  of  the  demise  and  was  not 
Gray)   325.     See  ante,  note  181.  created  thereafter  by  transfer  of  un- 

2if>  Roberts  v.  Holland  [1893]  1  Q.  divided  interests  in  the  reversion. 
B.  665,  quoting  Piatt,  Covenants,  130,  The  authorities  far  the  statement  of 
to  the  effect  that  "where  there  is  Mr.  Piatt  are  to  be  found  in  1  Wms. 
no  express  contract  with  all,  and  Saund.  154,  note  (1)  to  Eccleston 
their   legal    interest   is   several,   the  v.   Clipsham. 

covenantees  must  sue  separately;  211  Kitchen  v.  Buckly,  1  Lev.  109. 
yet,  where  the  contract  is  entered  212  Thompson  v.  Hakewill,  19  C. 
into    with    the    covenantees    jointly,  B.  (N.  S.)   713. 

and  the  estate  taken  by  them  is  sev-  21s  Roberts  v.  Holland  [1893]  1  Q. 
eral,  they  may,  at  their  option,  sue   B.  665. 
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{nven  by  the  lessee,  whieli  will  be  effective  as  against  a  subse- 
(jueiit  transl't'ree  of  the  reversion,-'''  thou^'h  he  cannot,  it  appears, 
after  partini,'  witii  the  reversion,  thus  a(Yect  his  transferee's  right 
of  action  on  the  covenant. 2'''  The  question  of  the  effect  of  a  re- 
lease of  a  covenant  nmninir  with  the  land,  as  a^'ainst  ont»  to  whom 
the  land  is  thereafter  transferred,  has  arisen  almost  exclusively  in 
connection  with  covenants  for  title  accompanying  conveyances 
in  fee,  but  it  seems  that  the  same  principles  would  be  proj)- 
erly  applicable  in  the  case  of  covenants  contained  in  leases. 

In  one  case  a  release  of  a  covenant  for  title  has  been  regarded 
as  a  subject  for  record  ^le  go  as,  apparently,  to  be  ineffective 
as  against  a  subsequent  transferee  if  not  recorded,  but  it  does  not 
seem  that  ordinarily  the  recording  laws  are  broad  enough  to 
cover  such  an  instrument.^^'^ 

214  See  Middlemore  v.  Goodale,  effective  as  against  a  transferee  If 
Cro.  Car.  503;  Martin  v.  Gordon,  24  made  before  action  begun  by  the 
Ga.  535;  Clark  v.  Johnson,  5  Day  latter.  But  in  Harper  v.  Bird,  T. 
(Conn.)  373;  Littlefield  v.  Getchell,  Jones  102;  s.  c,  sub.  nom.,  Har- 
32  Me.  390;  Brown  v.  Staples,  28  Me.  per  v.  Burgh,  2  Lev.  206,  a  later  case. 
497,  503,  48  Am.  Dec.  504;  Cunning-  it  was  held  that  a  release  of  a  cove- 
ham  V.  Knight,  1  Barb.  (N.  Y.)  399,  nant  to  pay  rent,  made  by  the  lessor 
405;  Rhines  v.  Baird,  41  Pa.  250;  after  having  transferred  the  rever- 
Susquchanna  &  W.  V.  R.  &  C.  Co.  v.  sion,  was  nugatory.  In  17  Harv. 
Quick,  61  Pa.  328.  And  see  Rawle,  I^iw  Rev.  p.  184,  Prof.  J.  B.  Ames 
Covenants  for  Title  (5th  Ed.)  §  223;  says  that  the  dictum  in  Middlemore 
article  in  2  Am.  Law  Reg.  (N.  S.)  v.  Goodale,  supra,  may  be  disre- 
p.  2G5.  garded. 

215  Brown  v.  Staples,  28  Me.  497,  210  Susquehanna  &  W.  V.  R.  &  C. 
503,  48  Am.  Dec.  504;  Crooker  v.  Co.  v.  Quick,  61  Pa.  339.  See  Field 
Jewell,  29  Me.  527;  Chase  v.  Weston,  v.  Snell,  58  Mass.  (4  Cush.)  .'>04. 
12  N.  H.  413.  In  Middlemore  v.  217  See  Brown  v.  Staples,  28  M«. 
Goodale,  Cro.  Car.  .'".03,  it  is  said  that  497,  48  Am.  Dec.  504;  Littlefield  t. 
a  release  made  by  the  covenantee  is   Getchell,  32  Me.  390. 
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§  150.    Voluntary  transfer  and  transfer  by  operation  of  law. 

The  leasehold  interest,  like  that  in  reversion,  may  be  trans- 
ferred either  by  voluntary  act  or  by  operation  of  law.  The 
mode  of  transfer  which  we  have  chiefly  to  consider  is  that  by 
voluntary  act  inter  vivos,  that  is,  by  an  "assignment"  or  "sub- 
lease," the  specific  nature  of  which  classes  of  conveyance  we 
will  hereafter  consider.^  The  most  ordinary  instance  of  the 
transfer  of  the  leasehold  estate  by  operation  of  law,  as  distin- 
guished from  voluntary  act,  occurs  upon  the  death  of  the  ten- 
ant, whether  the  original  lessee  or  his  assignee,  whereupon  such 
estate,  if  of  a  chattel  character,  passes,  with  the  rest  of  the  de- 
cedent's personal  property,  to  his  executor  or  administrator,  for 
the  purpose  of  the  payment  of  dobts  or  other  disposition  in  ac- 
cordance with  his  last  will  or  with  the  laws  of  the  state.     The 


1  See   post,   §   151. 
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leasehold  interest  may  also  pass  by  operation  of  law  by  reason 
of  a  sale  under  execution  2  or  foreclosurCj^*  of  the  bankruptcy 
of  the  tenant,^  of  condemnation  under  eminent  domain  proceed- 
ings,5  or  in  any  of  the  various  other  ways  in  which  the  owner 
of  an  interest  in  land  may  be  divested  thereof  without  his 
consent.^ 

§  151.    Assi^ment  and  sublease  distinguished. 

One  holding  under  a  lease  may  dispose  of  his  interest  or  of 
a  part  of  his  interest  by  voluntary  conveyance  inter  vivos  in 
either  of  two  ways:  (1)  He  may  make  an  assignment  or  (2)  he 
may  make  a  sublease.  The  distinction  between  an  assignment 
and  sublease  is  of  great  importance,  but  the  courts  have  not 
always  been  entirely  in  unison  as  regards  the  line  between  the 
two  species  of  transfer.  The  circumstances  may  vary  as  fol- 
lows: (1)  The  tenant  may  transfer  to  another  an  estate  in  the 
whole  premises  of  a  quantum  less  than  his  own  estate,  leaving  a 
reversion  in  himself,  as  for  instance  when,  having  an  estate 
which  has  still  five  years  to  run,  he  transfers  an  estate  for  four 
years.  (2)  He  may  transfer  an  estate  in  the  whole  premises  equal 
to  his  own  estate,  leaving  no  reversion  in  himself,  as  when,  hav- 
ing an  estate  which  has  five  years  yet  to  run,  he  transfers  to  an- 
other an  estate  for  five  years,  or,  which  is  the  same  thing,  under- 
takes to  transfer  a  greater  estate  than  he  has.  (3)  He  may  trans- 
fer an  estate  less  than  his  own  in  a  part  of  the  premises.  (4)  He 
may  transfer  an  estate  equal  to  his  own  in  a  part  of  the  premises. 

As  regards  the  first  class  of  transfer  by  the  tenant,  that  is, 

2  See   e.   g.,   Willison   v.   Watkins,   see     v.     Blackmore,     13     Tenn.     (5 
28    U.   S.    (3    Pet.)    50,   7    Law.    Ed.   Yerg.)    113. 

599;  McLean  v.  Rockey,  3  McLean,  estate  v.  Martin,  82  Tenn.  (14 
235,  Fed.  Cas.  No.  8,891;  Barr  v.  Lea)  92,  52  Am.  Rep.  167;  Wittman 
Bimford,  6  Blackf.  (Ind.)  335,  38  Am.  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  51 
Dec.  146;  McNeil  v.  Ames,  120  Mass.  Wis.  89,  8  N.  W.  6;  Ozark  v.  Adams, 
481;  Buhl  v.  Kenyon,  11  Mich.  249,  73  Ark.  227,  83  S.  W.  920. 
83  Am.  Dec.  738;  Smith  v.  Brinker,  4  See  ante,  §  12  g  (7). 
17  Mo.  148,  57  Am.  Dec.  265;  North-  s  See  Lewis,  Eminent  Domain,  § 
ern  Bank  v.  Roosa,  13  Ohio,  334,  82    326. 

Am.  Dec.  444;    Joslin  v.   Ervlen,   50        e  The    various    modes    of    involun- 
N.  J.  Law,  39,  12  Atl.  136;    Sowers   tary  transfer  are  discussed  in  2  Tif- 
V.  Vie,  14  Pa.   99;   Kile  v.   Giebner,   fany,  Real  Prop.  cc.  21-30. 
114  Pa.  381,  7  Atl.  154;  Thomas'  Les- 
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of  an  estate  in  the  wliole  premises  less  than  that  which  he  lias 
himself,  leaving  a  reversion  in  him,  the  courts  are  in  unison  in 
consitlerinfr  it  not  an  assiirnmeut  but  a  sublease,  makin<^  the 
transferee  tenant  of  the  transferor^  The  fact  that  the  interest 
transferred  is  of  a  duration  but  slitrhtly  less  than  the  interest  of 
the  tenant  is  immaterial,^  and  so  the  fact  that  there  is  a  differ- 
ence of  a  day  or  of  a  fraction  of  a  day  is  sufficient  to  constitute 
the  transfer  a  sublease  and  not  an  assignment.* 

A  transfer  of  the  second  class,  that  is,  of  the  tenant's  entire 
interest  in  the  whole  premises,  leaving  no  reversion  in  him,  has 
almost  invariably  been  regarded,  not  as  a  sublease  but  as  an  as- 
signment, substituting  the  transferee  as  tenant  of  the  landlord 
in  place  of  the  transferor.'^  And  the  fact  that  the  transfer  is  in 
form  a  sublease,  or  reserves  rights  as  against  the  transferee  sim- 
ilar to  such  as  are  ordinarily  reserved  on  a  lease,  has  ordinarily 

7  Derby  v.  Taylor,  1  East,  502;  tenant  to  another  to  hold  from  year 
Woodhull  V.  Rosenthal,  61  N.  Y.  382;  to  year  (Curtis  v.  Wheeler.  1  Moody 
Stewart  v.  Long  Island  R.  Co.,  102  &  M.  493;  Pike  v.  Eyre,  9  Barn.  £ 
N.  Y.  601,  S  N.  E.  200,  55  Am.  Rep.    C.   909). 

844;  Doty  v.  Heth,  52  Miss.  530;  May-  s  See  Crusoe  v.  Bughy,  3  Wils.  234; 
hew  V.  Hardesty,  8  Md.  479;  St.  Van  Rensselaer  v.  Gallup.  5  Denlo 
Joseph  &  St.  L.  R.  Co.  v.  St.  Louis,  (N.  Y.)  454;  Sexton  v.  Chicago  Stor- 
L  M.  &  S.  R.  Co.,  135  Mo.  173,  36  S.  age  Co.,  129  111.  318,  21  N.  E.  920. 
W.  602,  33  L.  R.  A.  607;  Wheeler  v.  16  Am.  St.  Rep.  274. 
Hill,  16  Me.  329;  Schenkel  v.  Lisch-  o2  Preston,  Conveyancing,  124; 
insk'y,  45  Misc.  423,  90  N.  Y.  Supp.  Davis  v.  Morris,  36  N.  Y.  569. 
300.  Consequently,  if  a  tenant  for  That  a  conveyance  of  the  whole 
years  lets  premises  to  another  to  residue  of  the  term,  excepting  one 
hold  at  will,  the  latter  is  his  sub-  day  thereof,  does  not  take  effect  by 
tenant  and  not  his  assignee.  Aus-  way  of  sublease  if  the  last  day  Is 
tin  v.  Thomas,  45  N.  H.  113;  Cross  not  named  as  the  one  excepted,  see 
V.  Upson,  17  Wis.  618.  And  so  if  a  2  Preston,  Conveyancing,  125,  quoted 
tenant  for  a  term  of  a  year  or  more  in  Jameson  v.  London  &  Canadian 
lets  to  hold  from  year  to  year.  Loan  &  Agency  Co.,  27  Can.  Sup.  Ct. 
Austin  V.  Thompson,  45  N.  H.  113;    435. 

Peirse  v.  Sharr,  2  Man.  &  R.  418.  lo  Hogg  v.  Reynolds,  61  Neb.  758, 
And  as  before  stated  (see  ante,  §  14  86  N.  W.  479,  87  Am.  St.  Rep.  522; 
d,  note  525),  a  tenant  from  year  to  Craig  v.  Summers,  47  Minn.  189,  41) 
year  has  a  possibility  of  a  term  of  N.  W.  742,  15  L.  R.  A.  236;  Doty  v. 
indefinite  duration,  and  consequently  Hctb,  52  Miss.  530;  Stewart  v.  Long 
a  lease  by  him  for  years  is  a  sub-  Island  R.  Co.,  102  N.  Y.  601,  8  N.  E. 
lease  (Oxley  v.  James,  13  Mecs.  &  200,  55  Am.  Rep.  844;  Forrest  v.  Dur- 
W.   209),   as   is  a   lease   by   such   a  nell,  86  Tex.  647,  26  S.  W.  481. 
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been  considered  immaterial.^ ^  There  are,  however,  dicta  and 
decisions  to  the  contrary,  that  though  the  entire  term  is  trans- 
ferred, particular  provisions  in  the  instrument  of  lease  may 
have  the  effect  of  rendering  the  transferee  a  tenant  of  the  trans- 
feror and  not  of  the  head  landlord.  There  are,  for  instance, 
occasional  dicta^^  and  perhaps  two  decisions,^^  to  the  effect 
that  the  insertion,  in  the  instrument  of  transfer,  of  covenants 
different  from  those  in  the  original  lease,  or  the  reservation 
therein  of  a  different  rent,  will  render  the  transfer  a  sublease  and 
not   an   assignment.     And  there  are   also   apparent  dicta}'^   and 

11  Palmer  v.  Edwards,  1  Doug.  187,  i3  In  Drake  v.  Lacoe,  157  Pa.  17, 
note;  Langford  v.  Selmes,  3  Kay  &  27  Atl.  538,  25  L.  R.  A.  349,  it  is 
J.  220;  Beardman  v.  Wilson,  L.  R.  said,  without  discussion,  that  an  as- 
4  C.  P.  57;  Thorn  v.  Woollcomhe,  3  signment  for  an  increased  considera- 
Barn.  &  Adol.  586;  Parmenter  v.  tion  with  wholly  new  stipulations, 
Webber,  8  Taunt.  593;  Wollaston  v.  with  right  of  re-entry  for  conditions 
Hakewill,  3  Man.  &  G.  297,  3  Scott  broken,  with  an  express  assumption 
N.  R.  616;  Lewis  v.  Baker  [1905]  1  of  continuing  liability  of  the  assign- 
Ch.  46;  Selby  v.  Robinson,  15  N.  C.  ors  to  the  owners  under  the  original 
C.  P.  370;  Mulligan  v.  Hollingsworth,  lease,  and  a  manifest  intention  to 
99  Fed.  216;  Liebschutz  v.  Moore,  70  sublet,  not  only  is  not  evidence  of 
Ind.  142,  36  Am.  Rep.  182;  Smiley  v.  intention  to  end  the  privity  of  eslate 
Van  Winkle,  6  Cal.  605;  Firth-  v.  between  the  lessor  and  lessee,  but 
Rowe,  53  N.  J.  Eq.  520,  32  Atl.  1064;  is  a  positive  reaffirmance  of  it. 
Sexton  V.  Chicago  Storage  Co.,  129  This  apparently  overrules  Lloyd  v. 
111.  318,  21  N.  E.  920,  16  Am.  St.  Rep.  Cozens,  2  Ashm.  (Pa.)  131.  In  Mc- 
274;  Woodhull  v.  Rosenthal,  61  N.  Claren  v.  Citizens'  Oil  &  Gas  Co., 
Y.  382;  Campbell  v.  Gates  (Tex.  Civ.  14  Pa.  Super.  Ct.  167,  the  reservation 
App.)  51  S.  W.  268;  Craig  v.  Sum-  of  a  larger  rent  upon  a  subsequent 
mers,  47  Minn.  189,  49  N.  W.  742,  transfer  is  regarded  as  making  the 
15  L.  R.  A.  236;  Ohio  Iron  Co.  v.  Au-  transfer  a  sublease. 

burn  Iron  Co.,  64  Minn.  404,  67  N.  W.  i-t  Fratcher    v.    Smith,    104    Mich. 

221;  St.  Joseph  &  St.  L.  R.  Co.  v.  SL  537,   62  N.  W.  832,  29  L.  R.  A.  92; 

Louis,  I.  M.  &  S.  R.  Co.,  135  Mo.  173,  Collins  v.   Hasbrouck,   56  N.  Y.  157, 

36  S.  W.  602,  33  L.  R.  A.  607;  Indian-  15  Am.  Rep.  407;  Ganson  v.  Tifft,  71 

apolis   Mfg.   &  Carpenters   Union  v.  N.  Y.   48.     In   Koppel   v.   Tilyou,   31 

Cleveland,  C.  C.  &  I.  R.  Co.,  45  Ind.  N.  Y.  Civ.  Proc.  R.  185,  70  N.  Y.  Supp. 

281;  Field  V.  Mills,  33  N.J.  Law,  254.  910,    it   was    decided,    in    accordance 

12  United  States  v.  Hickey,  84  U.  with  previous  dicta  in  that  state, 
S.  (17  Wall.)  9,  21  Law.  Ed.  559;  that  the  transfer  constituted  a  sub- 
Collamer  v.  Kelley,  12  Iowa,  319.  lease  when  it  contained  such  a  pro- 
See  Weander  v.  Claus?;en  Brew,  viso  for  re-entry  and  also  a  provision 
Ass'n,  42  Wash.  226,  84  Pac.  735,  for  surrender  at  the  end  of  the  term, 
114  Am.  St  Rep.  110. 
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at  least  one  decision, ''•  to  the  effect  that  tliis  will  be  the  result 
of  the  insertion,  in  such  transfer  of  the  leasehold  estate,  of  a  pro- 
viso for  re-entry  on  lireaeh  of  condition,  a  view  which  seems 
to  be  based  on  the  erroneous  theory  that  such  a  rii^ht  of  re-entry 
is  a  reversionary  interest,^ •^  and  which  is  opposed  by  other  well 
considered  decisions,'"  as  well  as  by  statements  in  the  older 
books.^^  In  one  state  it  has  been  intimated, '^  and  indeed  de- 
is  Dnnlap  v.  Bullard,  131  Mass.  161,  m  That  it  is  not  a  reversionary 
which  is  based,  apparently,  on  the  interest,  see  Litt.  §  325;  Co.  Lltt. 
idea  that  when  a  right  of  reentry  is  202;  Gray,  Perpetuities,  §  30;  Doe  d. 
reserved,  the  transferee  has  a  less  Freeman  v.  Bateman,  2  Barn.  & 
estate  than  the  transferor,  in  other  Aid.  168;  Sexton  v.  Chicago  Storage 
words,  that  a  term  for  (say)  twenty  Co.,  129  111.  318,  21  N.  E.  920,  16 
years  subject  to  a  right  of  re-entry  Am.  St.  Rep.  274,  and  cases  there 
for  breach  of  condition  is  a  less  cited;  De  Peyster  v.  Michael,  6  N. 
estate  than  one  for  the  same  time  Y.  (2  Seld.)  467,  507,  57  Am.  Dec. 
not  subject  to  such  right.     This  view    470. 

has  no  common-law  authority  to  i"  Palmer  v.  Edwards,  1  Doug.  187, 
support  it,  but  the  court  cites  the  de-  note;  Sexton  v.  Chicago  Storage  Co., 
cisions  in  that  state  to  the  effect  129  111.  318,  21  N.  E.  920,  16  Am. 
that  a  right  of  re-entry  for  breach  St.  Rep.  274;  Craig  v.  Summer?,  47 
of  a  condition  is  a  devisable  inter-  Minn.  189,  49  N.  W.  742,  15  L.  R.  A. 
est  (Austin  v.  Cambridgeport  Par-  236;  Herzig  v.  Blumenkrohn,  122 
ish,  38  Mass.  [21  Pick.]  215;  Brattle  App.  Div.  756,  107  N.  Y.  Snpp.  570; 
Square  Church  v.  Grant,  69  Mass.  Lloyd  v.  Cozens,  2  Ashm.  (Pa.)  131; 
[3  Gray]  142,  63  Am.  Dec.  725),  a  view  Weander  v.  Claussen  Brew.  Ass'n,  42 
entirely  at  variance  with  that  adopt-  Wash.  226,  84  Pac.  735,  114  Am.  St 
ed  in  other  jurisdictions  (see  2  Rep.  110.  See  2  Preston,  Conveyanc- 
Washburn,  Real  Prop.  451,  1  Tiffany,   ing,  124. 

Real  Prop.  §  75).  The  view  in  that  is  In  Co.  Litt.  316a,  it  is  said 
state  then  seems  to  be  that  since  that  "if  lessee  for  life  assigneth  over 
a  right  of  re-entry  is  devisable,  it  his  estate  upon  condition,  he,  having 
constitutes  an  estate,  and  conse-  nothing  in  him  but  a  condition,  shall 
quently  the  fact  that  such  an  estate  not  attorn,  but  the  assignee  may  at- 
is  outstanding  in  another  person  nee-  torn  because  he  is  tenant  of  tho 
essarily  diminishes  the  interest  of  tho  land;"  citing  5  Hen.  5,  which  is  pre- 
owner  of  the  estate  which  is  sub-  sumably  intended  for  8  Hen.  5,  fol. 
ject  to  it.  It  may  be  remarked  that  10,  pi.  16,  where  it  is  said  that  Coc- 
the  fact  that  rights  of  entry  are  by  kaine  (a  counselor)  demanded:  "If 
statute  made  assignable,  as  they  are  I  lease  land  to  a  man  for  term  of 
in  England,  does  not  make  them  es-  life,  who,  by  deed  indented,  leases 
tates.  Sexton  v.  Chicago  Storage  over  his  estate  to  another,  reserving 
Co..  129  111.  318,  21  N.  E.  920.  16  to  himself  a  rent  and  an  entry  for 
Am.  St.  Rep.  274;  De  Peyster  v.  default  of  payment,  then  I  grant  the 
Michael,  6  N.  Y.  (2  S^d.)  467,  507,  reversion,  and  the  first  lessee  at- 
57  Am.  Dec.  470.  torns;  by  this  attornment  the  rever- 
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eided  by  an  intennediate  court,^'^  that  the  insertion  of  a  clause 
in  the  transfer,  providing  for  the  "surrender"  of  the  premises 
to  the  lessor,  that  is,  for  the  redelivery  to  him  of  the  possession 
at  the  end  of  the  term,  has  the  effect  of  making  it  a  sublease  for 
all  purposes,  on  the  theory  that  "by  reason  of  this  covenant  to 
surrender,  some  fragment  of  the  term  remains  in  the  original 
lessee.  "21  How  such  a  covenant,  purporting  to  create  an  obli- 
gation in  persoimm  merely,  can  affect  the  operation  of  what  pur- 
ports to  be  a  transfer  of  the  lessee's  whole  interest,  so  as  to 
render  it  inoperative  to  transfer  some  fragment  of  that  interest, 
is  not  explained.  Nor  is  it  clear  that  such  an  effect  should  be 
given  even  to  a  covenant  to  surrender  or  relinquish  possession 
"on  the  last  day  of  the  term,"  as  has  been  done  in  one  state,22 
since  if  the  transfer  purports  to  be  for  the  whole  remaining  term, 
a  covenant  to  relinquish  possession  before  the  end  of  the  term, 
though  it  may  give  a  right  in  personam  against  the  transferee 
for  breach  of  such  covenant,  cannot  well  divest  the  property 
right  otherwise  vested  in  him  for  the  whole  term.  Conceding 
that  such  a  covenant  indicates  an  intention  that  possession  shall 
be  relinquished  before  midnight  of  the  last  day  of  the  term,  it 
might  perhaps  be  regarded  as  qualifying  the  other  language  in 
the  instrument  of  transfer,  the  whole  instrument  thus  show- 
ing an  intention  that  the  transferee's  interest  shall  come  to  an 
end  before  the  termination  of  the  interest  of  the  transferor. 
The  difficulty  would  seem  to  be,  however,  that  a  covenant  to 
relinquish  the  possession  on  the  last  day  requires  a  relinquish- 

sion  passes,"  to  which  Hull,  J.,  re-  Rep.  844.  The  last  word  of  this  quo- 
plied:  "No;  for  when  he  leased  tation,  as  reported,  is  "lessor."  This 
over  his  estate  no  reversion  was  re-  must  be  a  misprint  for  "lessee." 
served  to  him,  but  only  an  entry  for  22  it  is  so  decided  in  Piggot  v. 
the  condition,  and  his  lessee  was  Mason,  1  Paige  (N.  Y.)  412;  Post 
tenant  to  him  in  reversion."  v.  Kearney,  2  N.  Y.  (2  Comst.)  394, 
isQanson  v.  Tifft,  71  N.  Y.  48;  51  Am.  Dec.  303.  See  Stewart  v. 
Martin  v.  O'Conner,  43  Barb.  (N.  Y.)  Long  Island  R.  Co.,  102  N.  Y.  601,  8 
514;  Koppel  v.  Tilyou,  31  N.  Y.  Civ.  N.  E.  200,  55  Am.  Rep.  844.  But 
Proc.  R.  185,  70  N.  Y.  Supp.  910,  there  is  an  assignment  and  not  a 
ante  note  14.  sublease,    it    has    been    decided,    if 

20  Shumer  v.     Hurwitz,     49     Misc.  there  is  a  covenant  to  surrender,  not 
121,  96  N.  Y.  Supp.  1026.  to  the  sublessor,  but  to  the  original 

21  Stewart  v.  Long  Island  R.  Co.,  lessor.     Herzig  v.  Blumenkrohn,  122 
102   N.  Y.   601,  8  N.   E.   200,   55  Am.  App.   Div.   756,  107   N.  Y.   Supp.  570. 
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nient  only  at  tlu'  last  instant  of  that  day,  and  that  is  the  time  at 
which  the  translVior's  interest  comes  to  an  end. 

It  has  been  said  in  one  ease,-''  that  altliouf^h,  as  regards  the 
landlord,  a  transfer  of  the  whole  term  eonstitutes  an  assignment, 
yet,  "as  between  the  original  lessee  and  his  lessee  or  transferee, 
even  though  the  original  lessee  demises  his  whole  term,  if  the 
parties  intend  a  lease,  the  relation  of  lanillord  and  tenant,  as 
to  all  but  striet  reversionary  rights,  will  arise  between  them." 
But,  as  has  l)een  in  effect  judicially  remarked,-^  so  far  as  the 
decisions  go,  any  rights  arising  as  between  the  parties,  other 
than  "strict  reversionary  rights,"  even  though  rights  of  a  char- 
acter which  ordinarily  exist  in  connection  with  the  relation  of 
tenancy,  are  merely  the  result  of  contract,  and  the  fact  that 
such  rights  have  been  created  by  contract  at  the  time  of  making 
a  transfer  does  not  show  such  transfer  to  be  a  lease,  even  as 
between  the  parties  thereto.  The  question  may  be  raised,  how- 
ever, whether  "strict  reversionary  rights"  may  not  exist  on  the 
theory  of  estoppel,  even  though  there  is  a  transfer  of  the  les- 
see's whole  interest.     This  question  is  hereafter  discussed.-'' 

There  are  several  English  cases  which  tend,  by  the  language 
of  the  opinions,  to  support  the  view  that,  apart  from  any  theory 
of  estoppel,  a  transfer  of  the  whole  term  wnll  take  effect  as  a 
sublease,  if  an  intention  to  that  eflFect  appears.  The  decisions 
actually  rendered  in  most  of  these  cases  may,  however,  be  sup- 
ported independently  of  such  a  doctrine.  In  some  of  these 
cases  it  was  decided  or  asserted  that  sums  reserved  as  rent  upon 
a  transfer  of  the  whole  term  could  be  recovered  by  a  subsequent 
transferee  of  the  right  to  such  sums,  by  an  action  in  his  own 
name  against  a  subsequent  transferee  of  the  term,^^  which  could 

2.T  Stewart  v.  Long   Island   R.   Co.,  67   Mass.    (1   Gray)    325,    it   was   de- 

102  N.  Y.  601,  8  N.  E.  200,  55  Am.  cided  that  when  a  lessee  "let"  to  an- 

Rep.   844.  other  for  the  whole  of  his  term,  and 

24  Sexton  V.  Chica?:o  Storage  Co.,  snbreqnontlj'  assigned  all  his  rights 
129  111.  318,  21  N.  E.  920,  16  Am.  in  the  original  "lease"  to  him,  his 
St.  Rep.  274;  Craig  v.  Summers.  47  assignee  could  recover  the  rent  re- 
Minn.  189,  49  N.  W.  742,  15  L.  R.  A.  sorvod  in  the  "lease"  made  by  him. 
236.  The  opinion   speaks  of  the   transfer 

2B  See   post,   at   notes    40-46.  for  the  whole   term    as   a   sublease, 

2c  Clarke   v.    Coughlan,    3    Ir.   Law  but  the  decision  is,  it  seems,  merely 

R.  427;    Williams  v.  Hayward,  1  El.  that  the  rent  reserved  thereon  may 

&   El.    1040.     In    Patten    v.    Deshon,  be  assigned.     The  opinion,  although 
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not  have  been  done  had  the  right  to  such  sums  been,  not  rent, 
but  a  mere  chose  in  action,  and  the  right  to  recover  such  stipu- 
lated sums  in  an  action  of  debt  for  rent  has  invaribly  been  rec- 
ognized.2'^  It  has,  moreover,  been  stated  that  the  defense  of 
eviction  would  be  allowed  in  such  ease  as  in  other  cases  of  rent 
reserved.28  The  recognition,  however,  of  sums  so  reserved  as 
properly  constituting  rent,  does  not  necessarily  involve  the  view 
that  a  relation  of  tenancy  is  created  between  the  parties,  it 
being  possible  to  reserve  rent  upon  the  transfer  of  a  term  leav- 
ing no  reversion,  as  it  is  upon  the  transfer  of  an  estate  in  fee 
simple  leaving  no  reversion.29  In  others  of  these  cases  it  was 
decided  that  an  oral  transfer  of  the  balance  of  the  term,  which 
was  in  terms  a  lease,  would  be  supported  as  such,  under  the 
exception  in  the  second  section  of  the  English  statute  of  fraudSj^^^ 
though  it  would  not,  under  that  statute,  be  valid  as  an  assign- 
ment. This  view  has  been  criticized,^^  bat  these  decisions  ap- 
pear to  be  in  conformity  to  principle,  in  so  far  as  they  can  be 
regarded  as  deciding  merely  that  one  taking  possession  under 
an  invalid  assignment  is  a  tenant  of  the  assignor,  so  that  the 
attempted  assignment  operates  as  a  leasees 

written  by  Shaw,  C.  J.,  is  singularly  and  recoverable  by  the  name  of  a 
obscure.  rent  upon  the  contract." 

27  Com.  Dig.,  Dett  (C) ;  Newcomb  30  Poultney  v.  Holmes,  1  Strange, 
V.  Harvey,  Garth.  161;  Williams  v.  405;  Pollock  v.  Stacy,  9  Q.  B.  1033. 
Hayward,  1  El.  &  El.  1040;  Patten  v.  In  Palmer  v.  Edwards,  1  Doug.  187. 
Deshon,  67  Mass.  (1  Gray)  325;  note,  Buller,  J.,  says  that  Poultney 
Adams  v.  Beach,  1  Phila.  (Pa.)  99,  v.  Holmes,  supra,  "only  determined 
7  Leg.   Int.  178.  that  what  cannot  be  supported  as  an 

28  Baker  v.  Gostling,  1  Bing.  N.  C.  assignment  shall  be  good  as  an  un- 
19.  derlease  against  the  party  granting 

29  In   Newcomb  v.   Harvey,   Garth,   it." 

161,  which  was  an  action  of  debt  for  "Barrett    v.    Eolph,    14    Mees.    & 

rent    reserved    on    an    assignment    of  W.  348,  per  Parke,  B. 

the    whole    term,    it    was    contended  32  g^^  ^^  Preece  v.  Corrie,  5  Bing. 

that   the    action   should   not   be    debt  34^   it   ^as   held  that   while   the   oral 

for  rent,  but  for  a  sum  in  gross  upon  ^^^^^^^^    ^^^^^    ^^^^^^^    ^^^^^    ^^^^^ 

the  contract,  and  it  was  resolved  bv  ,           .            ,                          ^.^    ^    , 

,,,,,,,.     .              ^    ^,         ,  the      circumstances,      constituted      a 
the  court  that  "this  is  a  rent,  though 

the    plaintiff    had    no    reversion;    for  ^'^'^'    ^°^    ^^«    consequently    valid, 

if   a   rent    is   reserved   upon    a   feoff-  ^liere   was   no    right   to    distrain.      It 

ment  in  fee,  there  is  no  reversion  in  might    be    suggested   that    there   was 

the    feoffer,    but   yet   this   is    a   rent,  a    mere    tenancy    at    will,    and    that 

L.   and   Ten.   58. 
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The  view  that  the  rel:ilion  of  landlord  and  tenant  does  not 
exist  as  between  the  parties  to  what  purports  to  be  a  sublease 
for  the  whole  term  has  been  clearly  asserted  in  decisions  that 
one   who  has  transferred  the  entire  term,   reserving  a  rent,  is 
not  entitled  to  distrain  for  sueh  rent,  it  being  said  that  a  rever- 
sioji  is  neeessary  to  support  a  distress,-^  and  likewise  in  deci- 
sions that  such  transferor  is  not  entitled,  even  though  a  right 
of  distress  be  expressly  given,  to  the  benefit  of  a  statute  author- 
izing the  making  of  a  general  avowry  upon  a  distress  for  rent,^'-* 
and  that  he  has  no  ri;,'ht  of  action  against  the  transferee  as  for 
waste.35     The  view  that  the  transferor  has  no  reversion  which 
will  support  a  distress  has,  on  the  other  hand,  been  questioned 
by  a  learned  student  of  the  common  law,-^*^  Avho  says  that  "as 
the  statute  of  Quia  Emptores  does  not  affect  chattel  interests,  it 
seems  to  be  not  unreasonable  to  contend  that  a  termor  may  cre- 
ate a  subtenancy  equal,  in  duration,  to  his  own  term,  and  that, 
as  in  the  case  of  a  subtenure  in  fee,  the  sublessor  has  such  a  re- 
version  as  will   enable   him  to   distrain   for   the   rent   or   other 
services  reserved  upon  the  creation  of  the  subtenure."     The  case 
of  a  subtenure  so   attempted  to   be   created  may,   however,  it 
seems,   be   distinguished   from   a  subtenure    created   before   the 
statute  of  Quia  Emptores  upon  a  conveyance  in  fee  simple,  since, 
in  the  latter  case,  the  grantor  had  rights  of  fealty  and  escheat, 
the  latter  of  which  rights  is,  in  its  operation,  not  dissimilar  to  a 
right  to  have  the  land  return  to  one  upon  the  expiration  of  a 
lesser  estate,  and  was  at  the  time  of  the  statute  referred  to  not 

consequently  there  was  a  right  to  exchequer  chamber  by  a  majority  of 
distrain.  si^  judges  to  four.     See  post,  note  45. 

33  Langford  v.  Selmes,  3  Kay  &  J.  35  Hicks  v.  Downing.  1  Ld.  Raj-m. 
220;  Parmenter  v.  Webber,  8  Taunt.  99.  1  Salk.  13;  V/heeler  v.  Baker,  3 
593-  Preece  v.  Corrie,  5  Bing.  24;  Salk.  10;  McLaughlin  v.  Long,  5  Har. 
Pollock  V.  Stacy,  9  Q.  B.  1033;  Lewis  &  J.   (Md.)   113. 

V  Baker  [1905J  1  Ch.  46;  Prescott  se  Sergeant  Manning,  in  a  note 
V.  DeForest,  16  Johns.  (N.  Y.)  159;  to  King  v.  Wilson.  5  Man.  &  R.  157, 
Ragsdale  v.  Estis,  8  Rich.  Law  (S.  where  he  traces  back  the  modern  de- 
Q  \   429.  cisions,  adverse  to  the  right  of  dis- 

84  Pluck  V.  Digges,  5'Bligh  (N.  S.)  tress  in  such  case,  to  a  misstatement 
31,  decided  in  the  house  of  lords  by  by  Brooke  (Bro.  Abr.  Dette,  pi.  39) 
Lord  Tenteriien  and  Lord  Wynfcrd,  of  a  dictum,  or  rather  a  qvarre,  of 
and  reversing  2  Huds.  &  B.  1,  whcr?  Flnchden.  C.  J.,  in  Y.  B.  45  Edw.  3. 
the  contrary  was  decided  in  the  Irish    8    pi.    10. 
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infrequently,  it  appears,  assimilated  thereto,-^"  while  in  the  ease 
of  a  transfer,  by  one  having  an  estate  for  life  or  years,  of  his 
entire  interest,  no  interest  remains  in  him  which  bears  the  slight- 
est resemblance  to  a  reversionary  right,  he  having  at  most,  by 
express  provision,  a  right  to  re-enter  for  breach  of  condition.^^ 

There  seems  some  ground,  on  principle,  for  the  view,  asserted 
in  a  dictum  previously  quoted,^^  that  while  a  transfer  of  the 
lessee's  whole  interest,  though  purporting  to  be  a  sublease,  is 
necessarily  an  assignment  as  regards  third  persons,  it  may  be 
regarded  as  a  sublease  between  the  parties  themselves.  The 
doctrine  of  "estoppel  by  deed"'*''  might,  it  appears,  be  applied 
as  against  the  transferor,  so  as  to  preclude  him  from  asserting, 
as  against  the  transferee,  that  the  transfer,  though  so  phrased 
as  to  show  an  intention  that  it  should  operate  as  a  lease  and  not 
as  an  assignment,  cannot,  owing  to  the  limited  quantum  of  his 
estate,  take  effect  as  intended.  The  transferor  may,  by  the 
form  of  the  instrument  of  transfer,  in  effect  affirm  that  he  has 
an  estate  sufficient  to  support  the  transfer  as  a  lease,  and  he 
should  not,  it  seems,  be  permitted  thereafter  to  assert  the  con- 
trary .^i  Such  a  theory  would,  however,  in  many  jurisdictions, 
be  inapplicable  unless  the  instrument  were  under  seal,^^  nor 
could  it  be  applied  when  the  quantum  of  the  lessee's  estate  ap- 
pears on  the  face  of  the  transfer,  the  rule  being  that  there  is  no 
estoppel  by  deed  when  the  truth  appears.^^  Cases  in  which  the 
transferor  would  seek  to  assert  that  an  instrument  thus  in 
form  a  lease  is  legally  an  assignment  can  but  seldom  occur,  and 

37  2  Pollock  &  Maitland,  Hist.  Eng.  where  one  having  a  lease  for  three 
Law,  22.  years  assigned  over  for  three  years 

38  See  note  to  Fawcett  v.  Hall,  Ale.  by  parol,  and,  the  house  having  been 
&  N.  259,  containing  a  learned  dis-  burnt,  brought  an  action  for  dam- 
cussion  of  the  subject  by  Mr.  Justice  ages  against  the  lessee,  it  was  de- 
Burton,  who  cites  Jenison  v.  Lex-  cided  that  he  could  not  maintain  the 
ington,  1  P.  Wms.  555,  to  the  effect  action,  having  no  reversion,  but  It 
that  if  a  tenant  for  three  lives  con-  was  said  that  "it  had  been  other- 
veys  for  these  three  lives,  reserving  wise  if  the  lease  had  been  by  in- 
a  rent,  he  has  no  reversion,  and  the  denture  or  estoppel."  And  see  the 
rent  is  not  a  rent  service.  remarks  of  Lord  Chelmsford  in  Jolly 

39  See  ante,  at  note  23.  v.  Arbuthnot,  4  De  Gex  &  J.  240. 

40  See  Bigelow,  Estoppel  (5th  Ed.)  42  Bi^elow,  Estoppel,  p.  331. 
pt.  2.  43  Bigelow,   Estoppel,   p.  361. 

41  In  Wheeler  v.  Baker,  3  Salk.  10, 
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a  question  of  greater  interest  is  whether  the  transferee  may  be 
cctopped,  as  against  the  transferor,  to  assert  that  the  transfer 
is  an  assignment  and  not  a  lease.  As  regards  this  question,  it 
seems  that  the  transferee,  if  tlie  transfer  is  by  indenture,  might 
be  precluded,  on  the  same  theory  of  "estoppel  by  deed, "^*  from 
asserting  that  the  instrument  of  transfer,  though  purporting  to 
be  a  lease,  is  in  reality  an  assignment."*^  But  apart  from  any 
question  of  estoppel  by  deed,  the  question  may  be  suggested 
whether,  if  the  transferee  obtains  possession  on  the  understand- 
ing that  in  so  doing  he  becomes  tenant  of  the  lessor,  he  should 
not  be  precluded,  as  against  the  lessor  or  the  lessor's  transferee, 
from  asserting  that  the  lessor  had  no  estate  at  the  time  of  the 
lease  sufficient  to  support  the  relation  of  landlord  and  tenant. 
As  we  have  before  seen,^^  one  who  has  taken  possession  under  a 
lease  is  precluded,  for  certain  purposes  at  least,  from  a.sserting, 
as  against  the  lessor  or  one  claiming  under  the  lessor,  that  the 
lessor  had  no  estate  at  the  time  of  the  lease,  and  the  same  con- 
siderations might  perhaps  apply,  it  would  seem,  to  preclude  him 
from  asserting  that  the  lessor  had  an  estate  no  greater  than  the 
term  for  which  the  lease  was  made. 

It  has  been  suggested  that  the  view  that  a  transfer  of  the 
whole  term,  although  reserving  a  rent,  constitutes  an  assign- 
ment, bringing  the  transferee  into  privity  with  the  chief  land- 
lord, so  as  to  render  him  liable  to  the  latter  for  the  rent  re- 
served on  the  original  lease,  may  have  the  effect  of  exposing  him 
to  a  double  liability,  that  is,  for  the  rent  so  reserved,  and  also 
for  the  rent  reserved  upon  the  transfer.^^"     But  it  is  conceived 

**  Bigelow,  Estoppel,  p.  356.  C.  J.,  in  that  case.     The  two  latter 

45  "If  an  indenture  declares  one  opinions  are  given  in  a  note  to  5 
of  the  parties  to  be  a  tenant,  and  Bligh  (N.  S.)  44.  All  the  opinions 
there  is  nothing  in  it  to  the  con-  rendered  in  the  Irish  exchequer 
trary,  I  do  not  know  with  what  rule  chamber,  as  reported  in  2  Hudson  & 
of  law  it  would  consist  to  allow  the  B.  1,  65,  are  well  worth  reading, 
party  to  dispute  that  fact."  Per  and  those  of  the  majority  are  rather 
Smith,  B.,  in  Pluck  v.  Digges,  2  insofficiently  answered  by  tb9  •piu- 
Huds.  &  B.  1,  65.  Treport's  Case,  6  ion  of  Lord  Tenterden  on  reversal 
Coke,  15,  cited  in  argument  in  that  (5  Bligh  [N.  S.]  31,  ante,  note  34). 
case  as  adverse  to  the  theory  of  es-  *»  See  ante,  §  78. 
toppel,  is  well  distinguished  in  the  ♦•'•a  See  an  able  article  by  Charles 
opinion  of  Plunket,  C.  J.,  therein.  R.  Darling  in  16  Am.  Law  Rev.  at 
And  see,  also,  the  opinion  of  Bushe,  p.  20. 
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tliat  a  transfer  thus  in  terms  reserving  a  new  rent,  if  regarded 
as  an  assignment,  would  ordinarily  be  construed  as  imposing  av. 
obligation  upon  the  transferor  to  hold  the  transferee  harmless 
as  against  the  rent  reserved  on  the  head  lease,^"^  in  which  case 
the  transferee,  paying  the  latter  rent  under  compulsion,  would 
be  entitled  to  recover  the  amount  thereof  from  the  transferor, 
the  person  primarily  liable.^^  As  in  the  ordinary  case  of  an  as- 
signment, the  assignee  becomes  primarily  liable,  as  between 
himself  and  the  lessee,  and  the  latter  can  recover  from  the  as- 
signee any  rent  which  he,  the  lessee,  has  been  compelled  to  pay,*^ 
so  the  assignor,  in  effect  agreeing  to  pay  the  head  rent  by  his 
reservation  of  a  rent  upon  the  assignment  of  the  term,  would 
be  liable  over  to  the  assignee  in  case  the  latter  is  compelled  to 
pay  the  head  rent. 

A  transfer  of  the  third  class,  of  a  less  estate  in  a  part  of  the 
premises,  is  no  doubt  similar  in  its  operation  to  a  transfer  of  a 
less  estate  in  the  whole,  as  constituting  a  sublease  and  not  an 
assignment. 

As  regards  the  fourth  class  of  transfer,  that  is,  a  transfer 
by  the  tenant  of  his  entire  interest  in  a  part  of  the  leased  prem- 
ises, the  great  weight  of  authority  is  to  the  effect  that  this  is 
an  assignment  p-o  tanto  and  not  a  sublease,^*^  apart  from  any 
question  which  may  arise  from  the  fact  that  the  transfer  is  in 
the  form  of  a  sublease,  in  which  ease  its  character  would  be 
determined  by  the  same  considerations  as  in  the  case  of  a  similar 
transfer  of  the  whole  premises.  In  two  jurisdictions,  however, 
it  has  been  decided,  without  any  discussion  of  the  question,  that 

47  In  Clarke  v.  Coughlan,  3  Ir.  48  See  Keener,  Quasi  Contracts,  395 
Law  R.  427,  where  one  having  a  et  seq.;  1  Smith's  Leading  Cases 
lease  subject  to  a  rent  of  twenty-  (Hth  Ed.)  141,  notes  to  Lampleigh 
eight  pounds  assigned  his  rights  in  v.  Brathwait. 
the  land  for  a  considerable  sum  to  49  See  post,  §  158  b. 
another,  "subject  to  the  payment  of  so  Congham  v.  King,  Cro.  Car.  221; 
the  yearly  rent  of  forty-four  pounds,  Wollaston  v.  Hakewill,  3  Man.  &  G. 
and  to  the  performance  of  the  cove-  297;  Palmer  v.  Edwards,  1  Doug, 
nants"  in  the  original  lease,  it  was  187;  Cox  v.  Fenwick,  7  Ky.  (4  Bibb  ) 
assumed  by  all  the  parties,  as  well  538;  Cook  v.  Jones,  96  Ky.  283,  2g 
as  by  the  court,  that  the  assignor  S.  W.  960;  Hollywood  v.  First  Par- 
could  recover  only  the  difference  be-  ish  in  Brockton,  192  Mass.  269,  7? 
tween  the  rents,  that  is,  sixteen  N.  E.  124,  7  L.  R.  A.  (N.  S.)  621; 
pounds.  Hogg  T.  Reynolds,  61   Neb.   758,   84 
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a  transfer  by  the  tenant  of  his  whole  interest  in  part  of  the 
premises  leased  is  necessarily  a  sublease-i^^ 

§  152.    Restrictions  on  assig-nment  and  subletting. 

a.  Fresdom  of  alienation  in  absence  of  restriction.  A  lessee, 
other  than  one  at  will,  ordinarily  has  the  ri>iht,  in  the  absence 
of  a  statutory  prohibition,  or  of  a  provision  of  the  lease  to  the 
contrary,  to  make  an  assiprnment  of  the  leasehold.^a  and  this 
though  the  lease  makes  no  mention  of  assigns."^  Also,  in  the 
absence  of  express  prohibition,  he  may  ordinarily  himself  make 
a  lease,  this  being  known  as  a  "sublease"  or  "underlease."''* 

N.  W.  479  87  Am.  St.  Rep.  522;  Lee  ance  of  one  parcel,  as  appurtenant 
V.  Payne,'  4  Mich.  106;  Harris  v.  thereto,  easements  in  another  parcel 
Frank,  52  Miss.  155;  Stover  v.  are  granted,  the  whole  interest  in 
Chasse,  6  Misc.  394,  26  N.  Y.  Supp.  the  premises  conveyed  is  not  dis- 
740;  Dartmouth  College  v.  Clough,  8  posed  of.  The  case  of  Patten  v.  De- 
N.  H.  22;  Den  d.  Lunsford  v.  Alex-  shon,  67  Mass.  (1  Gray)  325,  on 
ander,  2o'  N.  C.  (3  Dev.  &  B.  Law)  which  this  purports  to  be  based,  is 
166;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Set-  obscure  and  contradictory.  See  7 
tegast,  79  Tex.  256, 15  S.  W.  228;  Pin-  Am.  Law  Rev.  at  p.  247;  16  Am.  Law 
grey  t.  Watkins,  15  Vt.  479;  Ellis  Rev.  at  p.  32.  Compare  Hollywood 
V  Bradbury.  75  Cal.  234,  17  Pac.  3;  v.  First  Parish  in  Brockton,  192 
Babcock  V.  ScoviUe,  56  111.  461.  Mass.   269,  78  N.  E.  124.  7  L.  R.  A. 

51  Fulton  V.  Stuart,  2  Ohio,  215,  15  (N.  S.)  62L 
Am.  Dec.  542;  Shannon  v.  Grind-  52  McBee  v.  Sampson,  66  Fed.  416; 
staff.  11  Wash.  536.  40  Pac.  123.  and  Nave  v.  Berry.  22  Ala.  382;  Robin- 
there  is  a  dictum  to  that  effect  in  son  v.  Perry,  21  Ga.  183,  68  Am.  Dec. 
Fratcher  v.  Smith,  104  Mich.  537,  455;  Martin  v.  Sexton,  112  111.  App. 
62  N   W.  832,  29  L.  R.  A.  92.  199    (verbal   lease);    Gould  v.   Eagle 

In  McNeil'  v.  Kendall,  128  Mass.  Creek  School  Dist,  8  Minn.  427  (Gil. 
245,  35  Am.  Rep.  373,  it  was  d^  382);  Kew  v.  Trainor,  150  111.  150, 
cided  that  because  the  lessee,  in  37  N.  E.  223;  Culbreth  v.  Smith,  69 
transferring  his  leasehold  estate  in  Md.  450,  16  Atl.  112,  1  L.  R.  A.  (N. 
part  of  the  premises  for  the  residue  S.)  538;  Crowe  v.  Riley,  63  Ohio  St. 
of  the  term  by  an  instrument  in  the  1,  57  N.  E.  956;  Schenkel  v.  Lischin- 
form  of  a  sublease,  also  granted  ease-  sky,  45  Misc.  423,  90  N.  Y.  Supp.  300. 
ments  in  the  part  retained  by  him,  ss  Church  v.  Brown,  15  Ves.  Jr. 
he  transferred  "a  portion  of  the  264;  Spear  v.  Fuller,  8  N.  H.  174,  2S 
entire  estate,  and  not  his  whole  es-  Am.  Dec.  391;  Rickard  v.  Dana,  74 
tate  in  a  portion  of  the  same."  This  Vt.  74,  52  Atl.  113. 
is  a  most  extraordinary  decision,  it  s*  Crommelin  v.  Thiess,  31  Ala. 
being  in  effect,  as  has  been  stated  412,  70  Am.  Dec.  499;  Goldsmith  v. 
elsewhere  (see  16  Am.  I.rfiw  Rev.  at  Wilson,  68  Iowa,  685,  28  N.  W.  16; 
p.  35),  that  because,  on  the  convey-  Weatherley  v.    Baker,   25   La.   Ann. 
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And  one  to  whom  a  sublease  is  made  has  in  turn,  no  doubt,  the 
right  himself  to  make  a  sublease  to  another,55  as  has  an  assignee 
the  right  to  assign  to  another. 

There  are  in  two  states  decisions  to  the  effect  that  a  lease  re- 
serving a  share  of  the  crop  as  rent  is  not  assignable  by  the  les- 
see, on  the  ground  that,  since  the  amount  of  the  rent  depends  to 
a  considerable  extent  on  the  character  of  the  tenant,  an  inten- 
tion not  to  assign  may  be  presumed,'^  and  it  was  even  decided 
that  an  attempt  to  assign  such  a  lease  was  a  cause  of  for- 
feiture.^'^ These  cases  lay  some  stress  on  the  fact  that  the 
lessor's  implements  were  included  in  the  lease,  but  the  language 
of  the  opinions  would  seem  broad  enough  to  apply  to  a  lease  of 
the  land  alone.  The  soundness  of  the  view  that  such  a  lease  is 
not  assignable  may  be  questioned.  If  the  lessor  desires  to  pre- 
vent a  change  of  tenants,  it  is  open  to  him  to  insist  on  a  stipu- 
lation to  that  effect,  and  there  seems  no  reason  for  the  inter- 
position of  the  courts  to  protect  him  from  the  consequence  of 
his  negligence  in  this  regard.  Even  in  the  case  of  a  lease 
for  a  money  rent,  the  character  of  the  tenant  is  ordinarily  of 
more  or  less  importance,  and  any  difference  in  this  respect  be- 
tween such  a  lease  and  one  for  a  share  of  the  crops  is,  at  most, 
one  of  degree  only.  The  fact  that  it  would  be  for  the  advantage 
of  the  lessor  thus  to  restrict  the  rigbt  of  the  lessee  to  transfer 
his  interest  in  the  land  seems  but  a  slight  basis  for  the  implica- 
tion of  a  mutual  intention  to  that  effect.  That  it  would  not 
be  for  the  advantage  of  the  lessee  is  clear,  and  to  impose  upon 
him  such  a  restriction  which,  if  suggested  at  the  time  of  the 

229;    Gould   v.    Fagle   Creek   School  possession   he   prevented   the   lessee 

Dist.,  8  Minn.  427  (Gil.  382);  Shum-  from  subletting. 

way  V.  Collins,    72   Mass.    (6   Gray)  ss  See  Phelps  v.  Erhardt,  24  N.  Y. 

227;    Fleisch   v.    Schnaier,    119    App.  St.  Rep.  380,  5  N.  Y.  Supn.  .540. 

Div.  815,  104  N.  Y.  Supp.  921;  Krider  ^e  Randall  v.  Chubb,  46  Mich.  311, 

V.    Ramsay,   ;79    N.    C.    354;    Ray   v.  ^  N.  W.  429,  41  Am.  Rep.  165;  Lewis 

Johnson,  98  Mich.  34,  56  N.  W.  1048.  ^-  Sl^-eldon.  103  Mich.  102,  61  N.  W. 

T     TD      V.  4.U  Ti  r  TT       *     269;    Meycr  v.  Livesley,  45   Or.  487, 

In  Rowbotham  v.  Pearce,  5  Houst. 
,r^  ,  ^   ^^^    .^  ^,  1.,  ^^  .  ^u     ,        ^8  P^«-  ^"^0,  106  Am.  St.  Rep.  667. 

(Del.)   135,  it  was  held  that  the  les-       „  _      ,  ,,        „,    ,,     ,.  ,,.  ^    „^^ 

5T  Randall  v.  Chubb,  46  Mich.  311, 
sor  was   liable  in  an   action   on  the    g  ^^   ^   439^  ^^  ^^   j^^p   ^g^.  ^^^^^ 

case  to  his  lessee  if  by  posting  no-  y.  Sheldon,  103  Mich.  102,  61  N.  W. 
tlces  and  by  informing  intending  269;  Myer  v.  Roberts,  50  Or.  81,  89 
sublessees  that  they  could  not  have  Pac.  1051. 
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lease,  lie  mi::jht  have  refused  to  aeeept,  seems  to  approach  «3an- 
j^erously  near  to  the  making  of  a  contract  for  the  parties.  The 
decisions  n-ferred  to  seem  adverse  to  the  whole  course  of  legis- 
lative enactment  and  judie-ial  decision,  which  has  been  to  render 
property  more  freely  alienable  and  not  less  so,5«  and  they  are 
unquestionably  adverse  to  the  spirit  of  the  rule  that  restrictions 
upon  alienation  shall  be  strictly  construed.^S'  Even  conceding 
that  a  stipulation  against  assignment  could  be  extracted  from 
the  language  of  such  a  lease,  why  the  attempt  to  make  such  an 
assignment  should  be  regarded  as  a  cause  of  forfeiture  is  not 
apparent,  nor  do  the  two  cases  asserting  such  a  rule  advance 
any  reason  therefor.^^  A  lease  of  this  character  which,  like  any 
other  lease,  creates  property  rights,  rights  in  rem,  in  the  lessee, 
is  to  be  distinguished,  in  this  respect  as  in  others,  from  a  "crop- 
ping contract  "^^^  creating  mere  contractual  rights,  rights  purely 
in  personam,  which,  as  in  the  case  of  those  arising  under  any 
other  contract  of  employment,  are  not  the  subject  of  transfer. 

The  fact  that  personal  chattels,  whether  farmine  implements, 
furniture,  or  live  stock,  are  included  in  a  lease  of  land  cannot, 
it  seems,  aflfect  the  right  which  the  lessee  otherwise  has  to  as- 
sign or  sublease  the  land.  This  w^ould  be  so,  it  is  conceived, 
even  though  he  had  no  right  to  transfer  the  use  of  the  personal 
chattels,  but  it  seems  that  one  to  whom  chattels  are  hired  for 
a  term  has  the  right  to  transfer  his  interest  therein  in  the  ab- 
sence of  any  restriction  or  limitation  from  which  a  personal 
confidence  can  be  inferred.«i  And  so  the  lessee  of  land  to- 
gether with  personal  chattels,  may,  it  is  conceived,  transfer  his 

58  See  Gray,  Restraints  on  Aliena-  the  rit^ht  to  repledge.     See  the  case 

tion,  §  4.  above  cited  and   references  therein; 

r.sa  See  post,  §  152  b.  and   also   remarks  of  Blackburn,   J., 

Be  Compare  Farnum  v.  Hefner,  79  in     Donald    v.     Suckling,    L.     R.     1 

Cal.  575,  21  Pac.  955,  12  Am.  St.  Rep.  Q.    B.    585.     In    Pollock,   Torts    (4th 

174,  which  is  adverse  to  the  idea  of  Ed.)    333,  the  learned   author  says: 

a  forfeiture  in  such  a  case.  "It  may  happen  that  a  bailee  dellv- 

eo  See  ante,   §  10.  ers  lawful  possession  to  a  third  per- 

01  See   Bailey   v.   Colby,   34   N.   H.  son,   to   hold   as   under  bailee   from 

29,  66  Am.  Dec.  752,  and  note.     The  himself,  or  else  as  immediate  bailee 

cflse  is  analoFous  to  that  of  a  pledpe.  from  the  true  owner." 

-which  is  held  to  give  to  the  pledgee 
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interest  in  both  the  land  and  the  chattels,62  in  the  land  alone, 
or  in  the  chattels  alone."^ 

b.  Restrictions  strictly  constmed.  Upon  the  making  of  a  lease 
there  is  frequently  an  express  stipulation  against  assignment, 
or  against  subletting,  or  against  both,  and  the  validity  of  such 
a  stipulation  has  been  recognized  from  an  early  time.^^  An  as- 
signee or  sublessee  is  chargeable  with  notice  of  any  such  stipu- 
lation, in  so  far  as  it  may  affect  the  validity  of  his  title.^^ 

Eestrictions  of  this  character,  upon  alienation  by  the  lessee, 
are  not  favored  and  are,  it  is  said,  to  be  construed  strictly ,«^ 
and  a  particular  mode  of  alienation  is,  it  has  been  stated  in  a 
leading  case  on  the  subject,  not  to  be  regarded  as  prohibited 
unless  it  is  "by  words  which  admit  of  no  other  meaning. "^^ 

62  "A  party  may  lease  his  farm  for  fine  upon  every  transfer  Is  a  re- 
years,  with  the  stock  and  tools  on  straint  on  alienation  within  this 
it.  The  whole  lease,  it  can  hardly  principle.  Livingston  v.  Stickles,  7 
be  doubted,  may  be  assigned.   *    *    *  Hill  (N.  Y.)  253. 

So  a  party  who  should  lease  his  liv-  When  there  is  a  condition  for  for- 
ery  stable  with  his  stock  of  horses  feiture  upon  alienation,  the  above 
and  carriages  could  hardly  complain  principle  is  obviously  reinforced  by 
if  the  lessee  should  assign  his  in-  the  principle  that  such  a  condition 
terest,  unless  some  restriction  was  is  to  be  construed  strictly.  See 
introduced  in  the  lease."  Per  Bell,  Smith  v.  St.  Philip's  Church,  107  N. 
J.,  in  Bailey  v.  Colby,  34  N.  H.  29,  66  Y.  610,  14  N.  E.  835,  and  post,  §  194  a, 
Am.   Dec.    752.  at  notes  58. 

63  In  Gordon  v.  Harper,  7  Term  R.  67  Crusoe  v.  Bugby,  3  Wils.  234,  2 
9,  the  validity  of  a  sale  under  exe-  W.  Bl.  766.  But  Upton  v.  Hos- 
cution  of  the  lessee's  interest  in  mer,  70  N.  H.  493,  49  Atl.  96,  hardly 
furniture  leased  together  with  a  accords  with  this  view.  There  the 
house  seems  to  be  conceded.  lease    granted   all    the   rights    there- 

6*  Gray,   Restraints  on  Alienation,  under  in  terms  to  the  lessee  and  his 

§    101.     See   Anonymous,    1    Dyer,    6  "heirs,"  without  mention  of  his  "as- 

a.  pi.  1:    Wilkinson  v.  Wilkinson,  3  signs,"  while  it  mentioned  "assigns" 

Swanst.  523.  in  connection  with  the  lessor  in  two 

C5  Shannon  v.  Grindstaff,  11  Wash,  of  its  clauses.  It  contained  a  cove- 
536,  40  Pac.  123;  Indianapolis  Mfg.  nant  against  subletting,  and  also  pro- 
&  Carpenters'  Union  v.  Cleveland,  C.  vided  that  the  lessee  or  his  heirs 
C.  &  I.  R.  Co.,  45  Ind.  281.  And  see  might  remove,  at  any  time,  his  cot- 
post,  §  194  e   (4),  h.  tage  from  the  premises,  but  that  he 

66  Church    V.    Brown,    15    Ves.    Jr.  could  not  sell  it  to  be  occupied  on 

264;   Riggs  v.  Pursell,  66  N.  Y.  193;  the  premises  without  the  consent  of 

Randol  v.  Scott,  110  Cal.  590,  42  Pac.  the    lessor.     It    was    held    that    the 

976.    A  provision  for  payment  of  a  lease  as  a  whole  prohibited  the  les^ 
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Accordingly,  a  covenant  or  condition  not  to  assign  is  not  broken 
by  the  makin;^  of  a  siibloasc,^^'  and,  in  spite  of  a  (licium  to  the 
contrary,^*  the  weight  both  of  reason  and  authority  is  to  the 
effect  that  a  covenajit  not  to  sublet  is  not  broken  by  an  assign- 
ment.«» 

A  covenant  not  to  "demise  for  the  whole  or  any  part  of  the 
term"  has  been  regarded  as  precluding  an  assignment  as  well 
as  a  sublease.'^°  A  sublease  has  been  decided  to  be  a  breach  of 
a  stipulation  not  to  "set,  let  or  assign  over  the  demised  prem- 
ises, or  any  part  thereof, "'^i  an*  also  of  one  "not  to  assign  or 
otherwise  part  with  the  demised  premises  or  any  part  thereof.  "^^ 

see  from  assigning  without  the  con-  out  desiring  to  restrain  aspigning. 
sent  of  the  lessor,  his  heirs  or  as-  since  a  sublessee  occupies  without 
sjgjjs.  ^°y  direct  liability  to  the  landlord, 

67a  Crusoe  v.  Bugby.  3  Wils.  234,  2  while  on  an  assignment  the  landlord 
W.  Bl.  766  (condition  "not  to  as-  acquires  a  right  of  recourse  against 
sign,  transfer  or  set  over,  or  other-  both  the  assignor  and  the  assignee 
wise  do  or  put  away  this  indenture  for  breach  of  covenants  (see  post,  § 
or  the  premises  demised,  or  any  part  158).  And  there  is  no  reason  why 
thereof");  Jackson  v.  Silvernail,  15  such  an  intention,  plainly  expressed, 
Johns.  (N.  Y.)  278  (condition  not  should  not  be  carried  into  effect, 
to  "sell  and  dispose  of  or  assign  their  In  Austin  v.  Harris,  76  Mass.  (10 
estate  in  the  demised  premises");  Gray)  296.  it  was  held  that  a  condl- 
Jackson  v.  Harrison,  17  Johns.  (N.  tion  not  to  "lease  or  underlet,  nor 
Y.)  66  (condition  not  to  "assign  permit  any  other  person  or  persons 
over,  or  otherwise  part  with,  this  to  occupy,"  was  broken  by  the  assign- 
indenture,  or  the  premises  thereby  ment  of  the  balance  of  the  term,  and 
leased,  or  any  part  thereof").  And,  the  relinquishment  of  possession  ac- 
to  the  same  effect,  see  Church  v.  cordingly.  The  court  does  not  distin- 
Brown,  15  Ves.  Jr.  2G4;  Moore  v.  guish  between  assignment  and  sub- 
Guardian  Trust  Co.,  173  Mo.  218,  73  letting,  and  the  decision  may  be 
S.  W.  143;  Hargrave  v.  King,  40  N.  rested  on  the  provision  against  an- 
C.  (5  Ired.  Eq.)  430;  Den  d.  Bock-  other's  occupancy.  And  see  Shat- 
over  V.  Post,  25  N.  J.  Law  (1  Dutch.)  tuck  v.  Lovejoy,  74  Mass.  (8  Gray) 
285:  Granite  Bldg.  Corp.  v.  Greene,  204.  In  this  state,  however,  as 
25  R.  I.  586,  57  Atl.  649.  previously  stated   (ante,  note  15),  a 

OS  Greenaway  v.  Adams,  12  Ves.  Jr.   "lease"   for   the   whole   term   is   not 
ggg  always  regarded   as   an   assignment. 

69  Field  V.  Mills,  33  N.  J.  Law,  254;        to  Greenaway    v.    Adams,    12    Ves. 
Lynde  v.   Hough,   27   Barb.    (N.  Y.)    Jr.  395. 

415;    In   re   Doyle    [18991    1    Ir.    113.       "  Roe    d.    Gregson   v.    Harrison,    2 
See,  also,  7   Am.  Law  Rev.  248.     It  Term  R.  425. 

Is  clear,  as  stated  by  these  various       tz  Doe    d.    Holland    v.    Worsley,    1 
authorities,    that    a    landl'^r'i    may  Camp.   20. 
wish  to  restrain   underletting  with 
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An  oral  letting  by  the  year  has  been  regarded  as  constituting  a 
breach  of  a  covenant  against  subletting,'^^  most  properly  so,  it 
would  seem. 

There  is  a  dictum  by  a  distinguished  judge  that  the  lessee  may, 
without  breach  of  a  covenant  against  subletting,  put  another 
into  possession  of  the  premises.'^'*  But  a  person  put  into  pos- 
session by  the  lessee  for  a  period  less  than  the  term  of  the  les- 
see's estate,  must,  it  seems,  be  a  tenant  under  a  sublease  since 
he  is  not  in  by  assignment,  and  the  statement  would  seem  to  be 
properly  applicable  only  to  one  who  is  given  a  mere  license  to* 
enter  and  who  has  not,  technically  speaking,  possession  of  the 
premises.'^^  A  late  English  decision^^  likewise,  that  the  act 
of  the  lessee  in  putting  into  possession  one  to  whom  he  has  sold 
the  leasehold  is  not  a  breach  of  a  covenant  against  subletting,  is 
somewhat  difficult  to  harmonize  with  the  view  adopted  in  England 
that  a  purchaser  so  going  into  possession  becomes  the  tenant  of 
the  vendorJ'^ 

There  is  one  decision,'''^  and  there  are  occasional  dicta,''^  to  the 
effect  that  a  transfer  of  the  leasehold  by  a  bequest  thereof  is 
not  within  a  condition  or  covenant  against  assignment,  and  this 
accords  with  the  general  rule  that  such  restrictions  upon  aliena- 
tion should  be  strictly  construed.  A  different  view  is,  how- 
ever, expressed  in  some  early  cases. ^° 

c.    Restrictions  applicable  only  to  transfer  of  legal  title.     In 

"3  Timms  v.  Baker,  49  Law  T.  (N.  of  their  own  will,  turn  the  vendee 

S.)    106.  out." 

T4  Lord  Eldon  in  Church  v.  Brown,  77  See  ante,  §  43  a,  notes  5,  6. 

15  Ves.  Jr.  256.  78  Squire  v.  Learned,  196  Mass.  134, 

75  See  ante,  §  7.  81  N.  E.  880,  124  Am.  St.  Rep.  525. 

76  Horsey  Estate  v.  Steiger  [1899]  79  Fox  v.  Swann,  Style,  482;  Doe  d. 
2  Q.  B.  79.  Here  the  court  says  Goodbehere  v.  Bevan,  3  Maule  &  S, 
that  the  vendee  "pays  no  rent  and  353,  361;  Crusoe  v.  Bugby,  3  Wlls. 
has  undertaken  no  obligation  such  as  234. 

those    of    tenancy,"    and    goes    on:  so  See  Berry  v.  Haunton,  Cro.  Eliz. 

"But    it    is    said    the    proper    impli-  331;     s.    c.    sub.    nom.,    Taunton    v. 

cation    from   these   facts    is    that   a  Barrey,  Poph.  106;  Knight  v.  Mory, 

tenancy    at    will    has    been    created.  Cro.    Eliz.    60;    Parry   v.   Harbert,   1 

Whether  this  may  be  technically  so  Dyer,    45b:      Windsor    v.    Burry,    1 

or  not.  the  nraetical  answer  to  this  Dyer,  45b,  note;    Horton  v.  Horton, 

contention  seems  to  be  that  the  de-  Cro.  Jac.  74. 
fendants  could  not,  by  the  exercise 
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order  that  there  be  a  l)reacli  of  a  covenant  or  condition  against 
an  assignment,  there  must  be,  it  has  occasionally  been  decided, 
a  transfer  of  the  leu'al  title,  and,  accordingly,  a  contract  for  the 
sale  of  the  leasehold,  though  this  vests  an  equitable  interest 
in  the  vendee,  was  regarded  as  not  within  the  prohibition,^^  and 
a  covenant  by  the  lessee  to  st:)nd  possessed  of  the  premises  for 
another  person,  who  enters  iuto  possession,  has  been  regarded 
in  the  same  way.^^  It  has  been  said,  on  the  other  hand,  that 
the  transaction  is  within  the  stipulation,  when  it  appears  that 
the  legal  title  is  withheld  merely  to  avoid  the  effect  of  the 
prohibition,^^  or  even,  it  seems,  without  any  showing  to  that 
effect,  when  there  is  a  transfer  of  rights  of  enjoyment  merely, 
this  being  regarded  as  in  effect  an  assignment.^'*     But  the  mere 

In  Windsor  v.  Burry,  as  stated  in  assignment  of  the  future  gross  earn- 
1  Dyer,  45  b,  note,  it  was  decided  thai  ings  of  the  road  with  a  contract  by 
if  the  bequest  is  to  the  executor,  the  such  company  to  use  and  operate  it 
condition  against  assignment  is  not  under  the  directions  of  the  assignee, 
brolven.  But  the  reference  to  what  Boston,  C.  &  M.  R.  Co.  v.  Boston  & 
is  apparently  the  same  case,  sub.  L.  R.  Co.,  65  N.  H.  393,  23  Atl.  529. 
nom..  Boroughs  v.  Windsor,  in  Moore,  And  where  the  owner  of  a  factory 
351,  is  to  the  effect  that  even  in  such  was  lessee  of  ground  adjoining, 
case,  if  the  legatee  enters  generally,  which  he  used  as  a  lumber  yard, 
that  is,  without  stating  that  he  does  and  "sold  out"  his  business  to  one 
so  as  executor,  he  will  be  regarded  whom  he  put  in  possession  of  the 
as  entering  as  "devisee,"  and  a  ground  as  well  as  of  the  factory, 
breach  will  occur.  The  distinction  agreeing  that  the  vendee  might  use 
based  on  the  fact  that  the  bequest  the  ground  so  long  as  he,  the  vendor, 
is  to  the  executor  appears  to  be  un-  could  have  used  it,  it  was  decided 
sound,  for  the  reason  stated  in  21  that  there  was  a  substantial  breach 
Harv.  Law  Rev.,  at  p.  60,  that  "the  of  a  covenant  against  assignment, 
executor  as  devisee  (legatee)  is  as  Indianapolis  Mfg.  &  Carpenters' 
distinct  as  any  stranger  from  the  Union  v.  Cleveland,  C,  C.  &  I.  R. 
executor  as   such."  Co.,   45  Ind.   281. 

81  West  v.  Dobb,  L.  R.  5  Q.  B.  460;  In  Munkwitz  v.  Uhlig,  64  Wis.  380. 
Horsey  Estate  v.  Steiger  [1899]  2  Q.  25  N.  W.  424,  it  was  held  that  a 
B.  79;  Livingston  v.  Stickles,  7  Hill  covenant  not  to  assign  or  underlet 
(N.  Y.)    253.  was  not  broken  because  the  lessee's 

82  Gentle  v.  Faulkner  [1900]  2  Q.  business  passed  into  the  control  of 
B.  267.  others  who  had  purchased  his  stock, 

''s  See  Livingston  v.  Stickles,  7  he  carrying  on  the  business  on  the 
Hill    (N.  Y.)    253.  premises  for  such  purchasers,  Finoe 

8*  So  It  was  held  that  a  covenant  he  still   held  the  lease  "unassignecl 
by  a  railroad  company  not  to  assign   and  unimpaired." 
a  road  le;vsed  to  it  was  broken  by  an 
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making  of  an  instrument  of  assignment,  without  delivery,  is 
not  a  breach.85  In  one  case  it  was  decided  that  an  assignment, 
which  was  invalid  as  being  in  violation  of  the  bankrupt  act, 
was  not  within  the  covenant.^^ 

A  mortgage  is  regarded  as  within  a  prohibition  of  an  assign 
ment,  in  jurisdictions  in  which  the  legal  title  is  vested  in  tht 
mortgagee,87  but  not  when  a  mortgage  creates  merely  a  lien,^^ 
as  it  does  in  a  large  number  of  the  states.  Even  in  the  former 
class  of  states  an  "equitable  mortgage"  which  does  not  transfei 
the  legal  title,  is  not  within  the  prohibition.^^ 

d.  Application  of  restrictions  to  alienation  of  part  interest. 
Upon  the  question  whether  a  stipulation  against  an  assignment 
or  sublease  of  the  premises  precludes  an  assignment  or  sublease 
of  part  of  the  premises,  or  an  assignment  of  an  undivided  in- 
terest therein,  the  cases,  though  few  in  number,  are  not  in  har- 
mony. That  such  a  partial  transfer  is  within  the  stipulation  is 
apparently  assumed  in  an  English  case,  where,  two  partners  be- 
ing joint  lessees,  an  assignment  by  one  to  the  other  of  all  his 
interest,  upon  a  dissolution  of  the  partnership,  was  held  to  be 
within  a  covenant  against  assignment,^"  a  decision  clearly  dis- 
tinguishable from  another  in  the  same  jurisdiction  to  the  effect 
that  the  act  of  one  partner  in  giving  up  possession  to  the  other, 
in  pursuance  of  a  written  agreement,  but  without  any  actual  as- 
signment,  was  not  a  breach  of  an  agreement  not  to  assign  or 
"part  with  the  possession  of  the  premises  to  another  person  or 
persons.  "91  To  the  same  effect,  that  such  a  prohibition  applies 
to  the  transfer  of  a  part  of  the  premises,  are  English  decisions 
that  a  contract  for  lodging  is  a  breach  of  a  covenant  against  sub- 

85Farmim  v.  Hefner,  92  Cal.  542,  ss  Riggs  v.  Pursell,  66  N.  T.  193; 

28   Pac.   602,   where  the  lessee  gave  Grouse  v.  Michell,  130  Mich.  347,  90 

the  instrument  to  the  lessor  in  order  N.  W.  32;  West  Shore  R.  Co.  v.  Wen- 

that  the  latter  might  indorse  on  it  ner,  70  N.  J.  Law,  233,  57  Atl.  408; 

his  assent  to  the  assignment  and  he  Id.,  71  N.  J.  Law,  682,  60  Atl.  1134. 

refused  his  assent.  s>^  Doe  d.  Pitt  v.  Hogg,  4  Dowl.  & 

s-iDoe  d.  Lloyd  v.  Powell,  5  Barn.  R.  226. 

&  C.  308.  9oVarley   v.    Coppard,   L.   R.    7   C. 

87  Becker   v.   Werner,   98    Pa.    555.  P.  505,  followed  in  Langton  v.  Hen- 
See   Foa,    Landl.    &   Ten.    (2d    Ed.)  son,  92  Law  T.  (N.  S.)  805. 
209;     Davidson,     Prec.     Conv.     (4th  91  Bristol    Corp.    v.    Westcott,    12 
Ed.)  vol.  2,  pt.  2,  p.  436.  Ch.  Div.  461. 
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letting  wlien  the  exclusive  po55session  and  control  are  given.*- 
In  one  state  in  this  country  a  like  view,  that  such  a  partial  trans 
fer  of  the  rights  in  the  leasehold  is  within  the  stipulation  is 
clearly  taken."^  jjj  other  states,  however,  a  difTcrent  view  seems 
to  have  been  adopted,  to  the  effect  that  a  stipulation  against  an 
assignment  or  sublease  of  the  premises  does  not  prevent  the  as- 
signment of  a  part  of  the  premises,''^  or  of  an  undivided  interest 
therein,^'*  or  the  sublease  of  a  part.°^ 

02  Greenslade  V.  Tapscott,  1  Cromp.  new  partnership  tholr  Interest  in 
M.  &  R.  55;  Roe  d.  Dingley  v.  Sales,  the  lease,  the  transaction  would 
1  Maule  &  S.  297.  have    been    an    assignment    of    'the 

03  In  New  Hampshire,  where  there  lease,'  or  an  'interest  therein'  (cit 
are  the  following  statements  In  this  ing  Varley  v.  Coppard,  L.  R.  7  C. 
regard:  "A  lessee  of  one  hundred  P.  505,  supra).  The  retention  by 
acres,  on  condition  that  he  shall  not  Ihe  plaintiffs  of  a  nominal  interest 
assign,  can  no  more  convey  one  aero  in  the  firm  would  not  enable  them 
without  breaking  the  condition  than  to  violate  the  contract  with  impu- 
he  can  ninety-nine  or  one  hundred  nity,  or  to  deprive  the  defendants  of 
acres.  His  grant  of  ninety-nine  and  their  right  to  enforce  it."  The 
ninety-nine  one  hundreth  acres  is  opinion  questions  Roosevelt  v.  Hop- 
no  more  a  breach  than  his  grant  of  kins,  33  N.  Y.  81,  infra,  note  94. 
one  hundredth  of  an  acre."  Boston,  »*  Roosevelt  v.  Hopkins,  33  N.  Y. 
C.  &  M.  R.  Co.  v.  Boston  &  L.  R.  Co.,  81.  In  Spencer  v.  Commercial  Co., 
65  N.  H.  452,  23  Atl.  529.  "If  the  30  Wash.  520.  71  Pac.  53.  It  was  held 
plaintiffs  could  assign  a  hundredtU  that  a  covenant  by  the  lessee  "not  to 
part  of  their  interest  as  lessees,  they  sublet  the  whole  of  said  premises 
could  assign  ninety-nine  one  hun-  nor  to  assign  this  lease  without  (the 
dreth  of  it.  It  is  one  of  those  cases  lessor's)  written  consent"  did  not 
in  which  no  line  can  be  drawn  be-  preclude  a  sublease  of  part,  it  ap- 
tween  a  great  and  a  small  violation  pearing  that  at  the  time  of  the 
of  the  contract."  Emery  v.  Hill,  67  lease  the  lessee  was  In  possession  of 
N.  H.  330,  39  Atl.  266.  the    premises    and    "was    then    sub- 

The  latter  case  involved  the  ques-  letting  parts  thereof." 
tion  whether  a  condition,  in  a  lease  os  in  Hargrave  v.  King,  40  N.  C. 
to  a  firm,  against  leasing  or  under-  (5  Ired.  Eq.)  430,  it  is  said  that  the 
letting  the  premises  or  any  portion  lessee  may,  without  breach  of  the 
thereof,  or  assigning  "the  lease,"  condition,  associate  others  with  him- 
was  violated  by  the  formation  of  a  self  by  transferring  part  interests  to 
corporation  and  the  transfer  of  the  them.  But  there  the  lease  was  In 
premises  to  It,  and  It  was  held  that  terms  to  him  and  those  whom  he 
it  was  violated.  And  the  court  might  associate  with  him,  and  so 
says:  "If,  instead  of  adopting  a  the  condition  was  evidenMy  directed 
corporate  form  of  doing  business,  merely  at  a  total  alienaMon  by  him. 
they  had  admitted  new  members  in-  In  Randol  v.  Scott,  110  Cal.  590,  42 
to   the  firm   and   transferred  to   the   Pac.  976,  it  was  decided  that  a  cov- 
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e.    Restrictions  not  applicable  to  license  or  lodging  agreement. 

The  mere  grant  of  a  license  to  enter  on  or  use  the  premises  for  a 
particular  purpose  is  not  within  the  prohibition  of  an  assignment 
or  sublease,^'^  this  not  transferring  any  exclusive  rights.^^  go  a 
servant  or  caretaker  placed  in  charge  of  the  premises  is  not  a 
tenant,  and  occupancy  by  him  involves  no  violation  of  a  provi- 

enant  not  to  assign  "the  lease"  was  (license  to  railway  company  to  lay 
not  broken  by  an  assignment  of  his  tracks)  ;  Sommers  v.  Reynolds,  103 
undivided  interest  by  one  of  two  Mich.  307,  61  N.  W.  501  (holding  of 
joint  lessees.  Roosevelt  v.  Hopkins,  dance  by  members  of  lessee  bene- 
33  N.  Y.  81,  seems  to  intimate  that  flcial  society).  To  the  same  effect, 
an  assignment  of  a  part  interest  by  see  Leduke  v.  Barnett,  47  Mich.  158, 
a  change  in  the  lessee  firm  is  not  a   10  N.  W.  182. 

breach  of  a  covenant  against  as-  But  in  Aveline  v.  Ridenbaugh,  2 
signment.  Idaho,   154,    9    Pac.    601,    it   was   de- 

es Roosevelt  V.  Hopkins,  33  N.  Y.  cided  that  there  was  a  breach  of 
81.  In  Leduke  v.  Barnett,  47  Mich,  a  condition  against  subletting  If 
158,  10  N.  W.  182,  it  is  held,  with-  the  lessee,  on  selling  wood  which 
out  discussion,  that  the  letting  by  had  been  stored  on  the  premises  by 
the  lessee  of  a  single  room  in  the  the  owner's  permission  before  he 
building  leased  to  him  is  not  a  made  the  lease,  agreed  that  the  pur- 
breach  of  a  condition  not  to  assign  chaser  should  have  till  the  end  of 
or  sublet.  In  Boyd  v.  Fraternity  the  term  of  the  lease  for  removing 
Hall  Ass'n,  16  111.  App.  (16  Bradw.)  the  wood.  This  seems  to  have  been 
574,  it  is  held  that  the  fact  that  a  license  rather  than  a  sublefvse, 
the  tenant  takes  another  into  part-  since  right  to  leave  the  wood  on  the 
nership  and  lets  him  into  joint  pos-  premises  does  not  necessarily  in- 
session  does  not  involve  a  breach  of  volve  a  right  of  possession.  In  0.  J. 
a  contract  against  sublettJ'3g.  This  Gude  Co.  v.  Farley,  28  Misc.  184,  58 
case  also  .d'ecides  that  a  covenant  N.  Y.  Supp.  1036,  it  was  decided  that 
against  subletting  the  whole  or  a  a  lessee  of  a  building,  who  was  by  his 
part  of  the  premises  is  not  broken  lease  restricted  to  subletting  the 
by  an  arrangement  by  which  each  of  tv/o  upper  floors  only,  had  no  right 
two  joint  lessees  occupies  a  sepa-  to  sublet  the  roof, 
rate  portion  of  the  premises.  Presumably   it    is    on   the    ground 

»7  Lowell  V.  Strahan,  145  Mass.  1,  that  there  was  a  license  only  that 
12  N.  E.  401,  1  Am.  St.  Rep.  422  Sanders  v.  Bryer,  152  Mass.  141,  25 
(license  to  place  sign  on  wall  of  N.  E.  86,  9  L.  R.  A.  255,  is  to  be 
premises);  Daly  v.  Edwardes,  83  Law  explained.  There  the  court,  without 
T.  (N.  S.)  548,  and  Edwardes  v.  Bar-  any  discussion,  decided  that  the  fact 
rington,  85  Law  T.  (N.  S.)  650  that  the  lessee  allowed  the  family 
(license  to  use  part  of  the  premises,  with  whom  he  lived  to  occupy  the 
a  theatre,  for  supplying  refresh-  premises  rent  free  was  not  a  breach 
ments) ;  Pence  v.  St.  Paul,  M.  &  M.  of  a  covenant  not  to  underlet. 
R.   Co.,   28   Minn.   488,   11  N.   W.   80       as  See  ante,  §  7. 
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siou  against  suljletting.''^  Aud  there  is  no  broach  of  a  covenan' 
.'igainst  as.sij2:nmont  bocanse  the  lessee  sells  the  leasehold  an  : 
the  business  conducted  thereon  to  a  corporation,  and  permit., 
the  corporation  to  use  the  premises,  no  legal  assignment  beiny 
made,  and  he  retaining  possession  of  the  premises.^ ''°  Likewise, 
it  has  been  held  that  a  grant,  by  the  lessee  of  a  theatre,  to  j' 
firm  of  contractors,  of  the  exclusive  license  and  right  to  use  al) 
the  refreshment  rooms  and  bars  in  the  theatre  for  a  term  of 
years,  did  not  involve  a  breach  of  a  covenant  not  "to  assign, 
demise,  or  otherwise  part  with  this  indenture,  or  any  estate  or 
interest  therein.  "^®^  A  stipulation  against  su])letting  obviously 
does  not  prevent  a  purchaser  of  the  crop  from  entering  to  re- 
move it.^°^' 

As  before  explained,  a  mere  "letting  of  lodgings,"  the  con- 
trol of  the  rooms  being  retained  by  the  owner,  does  not  create 
the  relation  of  landlord  and  tenant,  nor  is  such  a  letting,  tech- 
nically speaking,  a  Icase.^*^"  Consequently,  such  a  letting  by  a 
lessee  does  not  involve  the  breach  of  a  provision  against  sub- 
letting.^ °'  If,  however,  the  exclusive  possession  and  control  of 
an  apartment  is  given,  the  rule  is  different,' "^^  except  in  jurisdic- 
tions where  the  view  is  adopted  that  a  subletting  of  part  is  not 
a  breach  of  a  stipulation  against  subletting.' ^s  In  one  case  it 
was    held    tliat    a    covenant    against    underletting    without    the 

98  Vincent  v.  Crane,  134  Mich.  700,  consideration    of    his    sharing    com- 

97   N.   W.    34;    Presby  v.    Benjamin,  missions. 

169  N.  Y.   377,   62   N.  E.   430,   57  L.       ^"^  Edwardes  v.  Barrington,  85  Law 

j^    ^    3JY         '  T.  (N.  S.)  650,  afg.  Daly  V.  Edwardes, 

xoopeebies      v.      Crosthwaite,      13    ^3  Law  T.   (N.  S.)    548. 

loia  Kirkpatrick  t.  Fonner   (Neb.) 
116  N.  W.  779. 
102  See  ante,   §  8. 


Times  Law  R.  37,  198. 

But  in  Levey  v.  Hockwald,  6  Cal 


App.    417,    92    Pac.    872,    a   covenant       ,„  g^^      g^j^j^      ^       g^      pj^„,pg. 

against   subletting   was   held   to    be  church,  107  N.  Y.  610,  14  N.  E.  825; 

violated  by  the  action  of  the  lessee,  Leduke  v.  Barnett,  47  Mich.  158,  10 

a   cornoration,    in    allowing    one    o"  7^7    "w.    |g2:    Sanders   v.    Bryer,    152 

it    officers    to    transact    his    private  Mass.  141,  25  N.  E.  86,  9  L.  R.  A.  255; 

business  on  the  premises  in  consid-  peaks  v.  Cobb,  197  Mass.  554,  83  N. 

eratlon    of  his    payment   of  part   of  e    1106. 

the  expenses  for  janitor  service,  gas       los  Greenslade      v.      Tapscott,      1 

and  telephone,  and  also  by  allowing  Cromp.  M.  &  R.  55:   Roe  d.  Dingley 

another    person     to    sell     steamship  v.  Snlrs.  1  Maiile  &  S.  297. 
tickets  on   part  of  the   premises  in       loe  See  ante    notes  90-96. 
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special  license  of  the  lessor  was  not  broken  by  the  fact  that  a 
lodger  was  given  exclusive  possession  of  a  room  on  the  prem- 
ises, it  being  said  that  "the  covenant  can  only  extend  to  such 
underletting  as  a  license  might  be  expected  to  be  applied  for; 
and  whoever  heard  of  a  license  from  a  landlord  to  take  in  a 
lodger.  "1°^  This  seems  to  be  equivalent  to  saying  that  a  license 
was  not  required  by  the  covenant,  because  covenants  were  not 
usually  inserted  imposing  such  a  requirement,  and  the  decision 
is,  it  is  submitted,  erroneous,  if  the  lodger  was  given  exclusive 
possession  as  distinguished  from  the  mere  right  to  use  the  room 
for  lodging  purposes. 

Receiving  a  boarder  in  the  family  has  been  held  not  to  in- 
volve the  violation  of  an  agreement  not  to  permit  any  other  per- 
son to  occupy  the  premises  or  a  part  thereof. ^"'^ 

f.  Restrictions  not  applicable  to  transfer  by  operation  of  law. 
A  transfer  by  operation  of  law  is  not,  in  the  absence  of  an  ex- 
press stipulation  in  that  regard,  within  a  provision  against 
assignment,  unless  it  is  procuied  by  the  tena-nt  merely 
for  the  purpose  of  avoiding  the  restriction.^^s  Accordingly, 
there  is  no  breach  of  the  covenant  or  condition  in  the  case  of 
a  sale  under  execution.!*^^  And  it  has  been  decided  that  a  sale 
under  execution  is  not  a  breach  thereof,  even  though  the  execu- 
tion was  issued  on  a  judgment  confessed  by  the  lessee,  unless 
the  confession  was  for  the  purpose  of  effecting  an  assign- 
ment.iio 

i«6  Doe  d.  Pitt  V.  Laming,  4  Camp.  Johns.  (N.  Y.)  531;  Smith  v.  Put- 
73.  nam,  20  Mass.  (3  Picl?.)  221;  Charles 

107  Stanton  v.  Allen,  32  S.  C.  587,  v.  Byrd,  29  S.  C.  544,  8  S.  B.  1,  2 
10    S.    E.    878;    Peaks   v.    Cobb,    197   L.  R.  A.  212. 

Mass.    554,    83    N.    E.    1106.     In    the  io9  Doe    d.    Mitchinson    v.    Carter, 

latter    case    it    is    said    that    these  8  Term  R.  57,  300;    Farnum  v.  Hef- 

words,    used    in    connection    with    a  ner,  79  Cal.  575,  21  Pac.  955,  12  Am. 

covenant  not  to  sublet,  are  intended  St.  Rep.  174;    Jackson  v.  Silvernail, 

to   prevent  the    tenant   from    suffer-  15    Johns.    (N.   Y.)    278. 

Ing  or  permitting  a  tenancy,  as  well  no  Doe    d.    Mitchinson    v.    Carter, 

as  from   actively  creating  it.     What  8  Term  R.  57,  300;    Jackson  v.  Cor- 

this   means   is   not   clear.  liss,    7   Johns.    (N.   Y.)    531.     So    in 

108  See  Doe  d.  Mitchinson  v.  Car-  Croft  v.  Lumley,  6  H.  L.  Cas.  672, 
ter,  8  Term  R.  300;  Farnum  v.  Hef-  It  was  decided  that  a  condition  not 
ner,  79  Cal.  575,  21  Pac.  955,  12  Am.  to  charge  or  incumber  the  leasehold 
St.  Rep.  174;  Croft  v.  Lumley,  6  H.  was  not  broken  by  the  act  of  the 
L.    Cas.    672;    Jackson    v.    Corliss,    7  lessee  in  giving  warrants  of  attorney 

L.  and  Ten.  59. 
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Likewise,  there  is  no  assisrnment  within  the  prohibition,  when 
the  leasehold  passes,  with  the  lessee's  other  assets,  to  his  assignee 
or  trustee  in  bankruptcy  or  insolvency,^ ^^  even  though  the  pro- 
ceedings were  begun  on  the  lessee's  own  petition." 2  That  the 
trustee  or  assignee,  after  having  thus  acquired  the  leasehold,  may 
sell  and  assign  it  to  another,  Avithout  any  breach  of  the  covenant. 
or  condition  against  assignment,  has  been  occasionally  de- 
cided,^^'**  and  is  assumed  without  discussion  in  one  case."^- ^^'^ 

It  has  in  one  state  been  decided  that  a  transfer  of  the  lease- 
hold by  the  lessee's  receiver  is  not  within  the  prohibition,' '^^  and 
this  accords  with  the  decisions,  above  referred  to,  with  reference 
to  a  transfer  by  the  trustee  or  assignee  in  bankruptcy.  A  deci- 
sion to  the  contrary,  however,  has  also  been  rendered."'^ 

Although  the  mere  making  of  a  mortgage,  which  does  not  vest 
the  legal  title  in  the  mortgagee,  does  not  constitute  an  assign- 
ment within  such  a  provisioai,"^  j^  h^g  been  decided  that,  if 
the  mortgagor's  legal  title  is  divested  by  foreclosure,  this  is  to 
be  regarded  as  the  voluntary  act  of  the  lessee  and  so  within 
such  a  provision.1^3 

to    confess    judgment    for    debts    in-  us  Gazlay  v.  Williams,  210  U.  S.  41, 

curred    and    to   be   incurred,   though  52  Law  Ed.  950;  afg.  Id.  77  C.  C.  A 

judgment    was    afterwards    entered  662,  147  Fed.  678,  7  L.  R.  A.  (N.  S.) 

so  as  to  be  a  charge  on  the  leasehold,  471;   Doe  d.  Goodhehere  v.  Bevan,  3 

the  warrants  not   being   given   with  Maule  &  S.  353;   Ex  parte  Sherman, 

any  intention  of  producing  this   re-  1  Buclc,  462.     See  Doe  d.   Cheere  v. 

suit.  Smith,  5  Taunt.  795;  Winter  v.  Dum- 

111  Crusoe  v.   Bugby,   3  Wils.  234;  ergue,   14  Wkly.  Rep.  281,  699. 
Doe    d.    Goodbehere    v.    Bevan,    13  11*.  "» Bemis  v.  Wilder,  100  Mass. 
Maule  &  S.  353;  Weatherall  v.  Geer-  446. 

ing,  12  Ves.  Jr.  504;    Doe  d.  Cheere  no  Fleming  v.  Fleming  Hotel  Co., 

V.    Smith,    5    Taunt.    795;    Allen    v.  69  N.  J.  Eq.  715,  61  Atl.  157. 

Bennett,    6    Am.    Law    Rev.    755,    1  ^i^  Spencer  v.   Darlington,   74   Pa. 

Fed.  Gas.  No.  214;  Bemis  v.  Wilder,  286. 

100  Mass.  446;    Gazlay  v.  Williams,  us  See  ante,  at  note  88. 

77  C.  C.  A.   662,  147  Fed.  678,  7  L.  no  West  Shore  R.   Co.  v.  Wenner, 

R.  A.   (N.  S.)    471;    In  re  Bush.  126  70  N.  J.  Law,  233,  57  Atl.  408;    Id., 

Fed.  878;   In  re  Gose,  3  Nat.  Bankr.  71  N.  J.  Law,  682,  60  Atl.  1134,  dls- 

News    &    Rep.    840.     Contra,    In    re  approving     a     contrary     dictum     In 

Breck.  8  Ben.  93,  Fed.  Cas.  No.  1,822  Rlggs  v.   Pursell,   66   N.  Y.   193.     In 

(dictum).  the  New  York  case  the  breach  was 

112  In  re  Rlggs  [19011  2  K.  B.  16;  afrerted  by  the  purchasers  in  an 
Bemis  V.  Wilder,  100  Mass.  446.  attempt  to  be  relieved  of  their  pur- 
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An  assignment  for  the  benefit  of  creditors  is  not  a  transfer  by- 
operation  of  law  and  is  within  a  stipulation  against  assign- 
ment.^^^  But  it  is  otherwise  if  the  assignment  is  adjudged  in- 
valid under  the  bankrupt  law.^^i 

The  taking  of  a  leasehold,  together  with  the  reversionary  in- 
terest, in  the  exercise  of  the  right  of  eminent  domain,  necessarily 
involves  a  transfer  by  operation  of  law  and  is  not  within  the  re- 
striction.^ 22 

Though  an  assignment  by  operation  of  law  is  not  otherwise 
within  a  restriction  upon  alienation,  it  may  be  so  by  express  pro- 
vision, as  when  the  term  is  to  be  forfeited  on  the  bankruptcy 
of  the  lessee  or  upon  its  sale  under  execution.123  -q^li  g,  pro- 
vision that  the  leasehold  shall  remain  in  the  lessee,  without  be- 
ing subject  to  sale  on  execution  or  otherwise  for  the  payment 
of  his  debts,  is  apparently  merely  invalid.124 

It  has  been  decided  that  a  provision  against  a  sale  under  exe- 
cution or  other  legal  process  does  not  apply  to  a  sale  by  a  trus- 
tee in  bankruptcy.^ 25 

g.  Effect  of  restriction  as  against  executor  or  administrator. 
While  the  passing  of  the  leasehold  to  the  executor  or  adminis- 
trator of  the  lessee  is  conceded  to  be  by  operation  of  law,  and  so 
not  within  the  ordinary  condition  or  covenant  against  assign- 
ment,^"^ the  question  whether  the  executor  or  administrator  is 
himself  bound  by  such  a  provision  is  not  clearly  settled.     That 

chase,  the  lessor  himself  having  a.p-  12s  Roe    d.    Hunter   v.    Galliers,    2 

parently  waived   any  rights  in  this  Term   R.  183;    Doe  d.   Gatehouse  v. 

regard.     This  case  is,  in  Dunlop   v.  Rees,  4  Bing.  N.  C.  384;  Dyke  v.  Tay- 

Mulry,   85  App.  Div.    498,   83   N.    Y.  lor,  3  De  Gex,  F.  &  J.  467;    Rex  v. 

Supp.   477,   1104,   regarded  as  estab-  Topping,  McClel.  &  Y.  544;   Piatt  v. 

lishing    the    rule    that    there    is    no  Johnson,  168  Pa.  47,  31  Atl.  935,  47 

breach  of  the  covenant  even  though  Am.   St.  Rep.  877. 

the  mortgage  is  foreclosed  by  sale.  124  Gray,   Restraint  on   Alienation 

120  Holland  v.  Cole,  1  Hurl.  &  C.  of  Prop.  §  278;  Hobbs  v.  Smith,  15 
67;    Magee  v.    Rankin,    29   U.   C.   Q.  Ohio  St.  419. 

B.  257;    Medinah  Temple  Co.  v.  Cur-  126  Gazlay  v.  Williams,   210   U.   S. 

rey.   162    111.    441,   44  N.   E.    839,    53  41,  52  Law.  Ed.  950. 

Am.  St.  Rep.  320.  120  Parry  v.  Harbert,  1  Dyer,  45  b; 

121  Doe  d.  Lloyd  v.  Powell,  5  Barn.  Crusoe  v.  Bugby,  3  Wlls.  234,  237; 
&  C.  308;  In  re  Bush,  126  Fed.  878.  Charles  v.  Byrd,  29   S.  C.   544,  8   S. 

122  Slipper  V.  Tottenham  &  H.  J.  E.  1,  2  L.  R.  A.  212;  2  Piatt,  Leases, 
R.  Co.,  L.  R.  4  Eq.  112;  Baily  v.  De  251;  1  Williams,  Executors  (9th 
Crespigmy,  L.  R.  Q.  B.  180.  Ed.)    809. 
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he  is  so  bound  appears  to  be  recoiini/ed  in  one  state. ^=7  j^  Eng- 
land, while  the  executors  or  administrators,  if  named  in  the  cov- 
enant or  condition,  are  no  doubt  bound  thereby,^-'*  it  has  been 
held  that  if  not  expressly  named  they  may  assign,i29  though 
there  is  a  later  dictum  to  the  etl'eet  that  the  words  "lessee"  and 
"lessees,"  in  this  connection,  include  executors  and  adminis- 
trators.i^*^  There  are  also  cases  to  the  effect  that  if  the  word 
"assigns"  is  used,  executors  and  administrators  are  included, 
so  as  to  prevent  them  from  makinj::  any  further  assignment.' ^^ 

h.  Lessor's  consent  to  alienation.  Even  though  there  is  a 
covenant  against  an  assignment  or  sublease,  the  lessor  cannot, 
it  would  seem,  after  expressing  his  consent  thereto,  assert  a 
liability  or  forfeiture  as  against  the  lessee  for  making  an  assign- 
ment or  sublease  in  accordance  with  such  consent.^ ^2  jje  would 
be  cst(»pi)ed  to  assert  a  liability  on  account  of  an  act  which  he 
has  himself  induced. 

127  See  Walker  v.  Wadley,  124  Ga.  enant  against  assignment.  The 
275,  52  S.  E.  904.  court    said    tliat    the    word    "succes- 

128  Roe  d.  Gregson  v.   Harrison,  2    sors"  in  tlie  covenant  included  execu- 
Term    R.    425;    Lloyd    v.    Crispe,    5    tors,  but  that  the  transfer  must  he 
Taunt.  249.     See,  also.  Doe  d.  Good-   regarded  as  hy  the  lessee  himself, 
behere  v.  Bevan,  3  Maule  &  S.  357.  i82  Moses  v.  Loomis,  156  111.  392,  40 

129  Anonymous,  1  Dyer,  66  a,  pi.  8;  N.  E.  952,  47  Am.  St.  Rep.  194; 
Anonymous,  Moore,  21;  Seers  v.  Knoepl<er  v.  Redel,  116  Mo.  App.  62, 
Hind,  1  Ves.  Jr.  294.  See  Lee  v,  92  S.  W.  171;  Doe  d.  Henniker  v. 
Lorsch,  37  U.  C.  Q.  B.  262.  Watt,  8  Barn.  &  C.  308. 

180  Williamson  v.  Williamson,  9  In  Smith  v.  St.  Philips'  Church, 
Ch.  App.  729,  732,  per  James,  L.  J.       107  N.  Y.  610,  14  N.  E.  825,  it  was 

131  More's  Case,  Cro.  Eliz.  26;  decided  that  where,  for  a  number  of 
Thornhil  v.  King,  Cro.  Eliz.  757;  years,  the  lessor  had  received  rent 
Smalpiece  v.  Evans,  And.  123.  See  from  the  lessee,  who  had  erected  on 
Williams,  Executors  (9th  Ed.)  811.  the  premises  an  apartment  house, 
But  in  Moore  v.  Farrand,  1  Leon,  apartments  In  which  were  leased  by 
(pt.  1)  3,  there  is  a  contrary  dictum,    him,  this  involved  a  license  to  him 

In  West  Shore  R.  Co.  v.  Wenner,  to  continue  making  such  leases  in 
70  N.  J.  Law,  233,  57  Ail.  408,  103  spite  of  a  covenant  In  the  lease  not 
Am.  St.  Rep.  801  (ante,  note  119),  to  sublet  the  whole  or  any  part  of 
it  was  contended  that  a  foreclosure  tho  premises.  The  court  says  that 
sale  after  the  lessee's  death  under  the  conduct  of  the  lessor  was  equiva- 
a  mortgage  given  by  the  lessee  was  lent  to  a  consent  to  construe  the 
not  covered  by  a  condition  of  for*  lease  as  not  applying  to  such  a  sul> 
feiture  in  case  the  lessee  or  his  "sue-  leasing.  But  the  ordinary  rule  is 
cessors"  failed  to  p.omply  with  a  cov-   that   if   the   language   of  an  Instru- 
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It  is  sometimes  provided  by  the  instrument  of  lease  that  tho 
lessee  shall  not  assign  or  sublet  without  the  consent  or  license 
of  the  lessor/^3  ^nd  in  such  a  case  the  lessor  may  arbitrarily  re- 
fuse his  consent  without  giving  any  reason.^24  j^  England  there 
is  quite  frequently  a  modified  provision  of  this  character,  as, 
for  instance,  that  consent  shall  be  necessary,  but  that  it  shall 
not  be  withheld  arbitrarily.  A  withholding  of  consent  from  a 
desire  to  compel  the  lessee  to  sell  to  the  lessor  has  been  regarded 
as  being  within  such  a  prohibition  of  an  arbitrary  withholding 
of  consent,^"^  and  a  like  decision  was  rendered  when  consent  was 
not  to  be  "unreasonably  withheld  in  the  case  of  any  respectable 
and  responsible  person. "^^'^  But  a  provision  of  the  last  men- 
tioned character  was  held  to  justify  a  refusal  of  consent  to  an 
assignment  to  a  corporation,  when  its  object  was  to  obtain  the 
premises,  not  for  the  use  of  the  premises  as  contemplated  by  the 
lease,  but  merely  as  part  of  a  transaction  by  which  the  lessees 
withdrew  their  opposition  to  certain  legislation.^s?  j^  stipula- 
tion that  consent  shall  not  be  withheld  arbitrarily  or  without 
good  or  sufficient  reason  does  not  preclude  a  withholding  of 
consent  to  an  assignment  to  one  whose  purpose  is  to  use  the 
premises   in    a   way   which    might   affect   adversely   neighboring 

menl   is   unambiguous,    and   here    it  enant  not  to  sublet  without  written 

appeared  to  be  so,  the  parties  cannot  consent,  and  also  provided  that  the 

give  it  another  meaning  by  construe-  lessee  should  not   use  the   premises 

tion.     The  references  in  the  opinion  for  the  sale  of  certain  articles,   ex- 

in    this    case    to   the   distinction   be-  cept   by  written   consent,   a   written 

tweeu    a   contract   for   lodgings   and  consent  to  use  the  premises  for  the 

an  ordinary  lease  appear  to  be  inap-  sale    of    certain    other    articles    was 

plicable,  since   a  lease  of  an   apart-  held   not  to   involve  a  consent  to  a 

ment,  exclusive  possession  of  which  sublease.     Farr  v.  Kenyon,  20  R.   I. 

is  taken,  is  a  technical  lease.     Ante,  376,  39  Atl.  241,  39  L.  R.  A.  773. 

§  8.  18*  Weatherall  v.  Geering,  12  Ves. 

138  The   consent  of  a  superintend-  Jr.  504;  Hill  v.  Rudd,  99  Ky.  178,  35 

ent  of  a  railroad,  appointed  by  the  S.   W.    270. 

receiver  of  the  lessor  railroad  com-  iss  Lehmann    v.    McArthur,    L.    R. 

pany,  was  held  to  be  a  compliance  3  Eq.  746.     But  this  was  questioned 

with    a  requirement   of  the  consent  in  the  opinion  on  appeal,  3  Ch.  App. 

of    the    superintendent    of    the    com-  496. 

pany.     Kansas   City   Elevator  Co.  v.  ise  Bates  v.  Donaldson  [1S96]  2  Q. 

Union  Pac.   R.   Co.,   3  McCrary,  463,  B.  241. 

17  Fed.  200.  ist  Harrison   v.   Barrow-ln-Furness 

Where  the  lease  contained  a  cov-  Corp.,  63  Law  T.  (N.  S.)   834. 
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property  belonging  to  the  lessor,'^^  ^nj  jn  such  a  case  the  les- 
aor  has  been  regarded  as  acting  within  his  rights  when,  as  a  pre- 
requisite to  giviug  his  consent  to  a  sublease,  he  inquired  the  pur- 
pose for  which  the  property  was  to  be  used  by  the  subtenant,  and 
stipulated  for  a  similar  covenant  on  the  part  of  the  sublessee  re- 
quiring his,  the  head  lessor's,  consent  to  any  assignment  or  sub- 
lease by  the  subtenant.^ ^o  n  j^^s  even  been  said  that  a  refusal 
of  consent  "upon  advice,"  without  stating  the  grounds  of  the  re- 
fusal, was  not  arbitrary  .I'*''  If  the  consent  of  the  lessor  is,  in 
case  of  such  provisions  as  are  referred  to  above,  improperly  with- 
held, the  lessee  may  make  the  transfer  without  incurring  any  lia- 
bility in  damages  or  risk  of  forfeiture,^ ^^  but  he  must  ask  for 
consent,  and,  though  consent  could  not  properly  be  withheld, 
yet,  if  he  makes  the  transfer  without  asking  for  it,  the  lease  may 
be  forfeited  under  a  condition  of  forfeiture  in  the  lease.' ^- 

Where  there  was  a  condition  against  assigning,  underletting, 
or  otherwise  parting  with  possession,  without  the  lessor's  consent, 
a  consent  to  an  assignment  by  the  lessee  was  held  to  authorize  a 
transfer  of  possession  to  the  proposed  assignee,  previous  to  the 
making  of  the  assignment.'*^ 

When  the  lease  provides  that  a  consent  or  license  to  assign 
shall  be  in  writing,  a  verbal  license,  it  has  been  decided  in  Eng- 
land, is  not  sufficient.'**  In  this  country,  however,  a  different 
view  has  been  taken  in  the  case  of  the  requirement  of  a  written 
consent  to  a  subletting,  presumably  on  the  theory  that  the  re- 
quirement of  a  writing  is  waived  by  the  verbal  license;'*'^  and  it 

i3«  Bridewell  Hof^pital  v.  Fawkner,  i4<  Roe  d.  Grecrson  v.  Harrison,  2 

8  Times  Law  R.  037.  Term  R.  425:   Richardson  v.  Evans, 

lie  In    re    Spark's   Lease    [1905]    1  3  Madd.  218.     See,  also.  Willmott  v. 

Ch.  456.  Barber,  15  Ch.  Div.  96,  105. 

noTreloar  v.  Blgge,  L.  R.  9  Exch.  1*5  Livingston   County  Tel.   Co.  v. 

1.51.  Herzberg,    118    111.   App.    599;    Wels- 

1*1  Treloar  v.  Blgge,  L.  R.  9  Exch.  hrod  v.   Dembosky,  25  Misc.  485,  55 

151;   Hyde  v.  Warden,  3  Exch.  Div.  N.  Y.  Supp.  1;  Chesapeake  Brew.  Co. 

72;   Sear  v.  House  Prop.  &  Inv.  Soc,  v.  Mt.  Vernon  Brew.  Co.,  107  Md.  528. 

16  Ch.  Div.  387;    Goodwin  v.  Satur-  fi8   Atl.   1046    (semble).     But  see  an 

ley,  16  Times  T.,aw  R.  437.  ImnMoation   to   the  contrary  in   Ind- 
ies Barrow  v    Isaacs  [1891]  1  Q.  R  la.^apolls  Mfg.   &  Carpenters*   Union 

117;  Eastern  Tel.  Co.  v.  Dent  [18091  v.  Cleveland,   C,   C.  &   I.  R.  Co.,  45 

1   Q.   B.   835.  Ind.  281.     In  Werthelmer  v.  Hosmer, 

H"  West  v.  Dobb,  L.  R.  4  Q.  B.  631  83  Mich.   56,  47  N.  W.  47,  10  L.  R. 

L.  R.  5  Q.  B.  460.  A.   80.  it  is  said  that  "if  the  lease 
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has  also  been  held  that  a  waiver  occurs  if  the  lessor  acquiesces 
in  the  assignment  and  fails  "seasonably  to  object  thereto. "^^^ 
Even  in  England  it  is  recognized  that  if  the  lessor,  by  his  con- 
sent to  an  assignment  or  sublease,  induces  the  assignee  or  sub- 
lessee, in  ignorance  of  the  requirement  of  a  written  consent,  to 
make  expenditures,  he  is  estopped  to  deny  the  validity  of  his 
consent.^ ^^  Apart  from  circumstances  involving  an  estoppel,  it 
would  seem  that  a  waiver  of  the  contract  requirement  of  a  written 
license,  being  in  effect  itself  a  contract,  would  be  valid  only  if  sup- 
ported by  a  consideration.148  It  has  in  one  case  been  said,  without 
discussion,  that  an  assent  to  an  assignment  of  a  lease  under  seal 
is  valid,  "as  between  the  parties,"  although  not  itself  under 
seal.^*^  Such  a  consent  would,  it  is  conceived,  be  sufficient  for 
every  purpose,  in  the  absence  of  a  specific  requirement  of  a  seal. 
That  the  lease  is  under  seal  is  immaterial. 

It  has  been  held  that  a  landlord,  asserting  that  an  assignment 
was  without  his  consent,  has  the  burden  of  showing  the  lack  of 
consent.^ '^°  On  the  other  hand,  it  has  been  decided  that  when 
the  lease  provided  that  the  premises  should  not  be  assigned  or 
sublet  without  the  lessor's  consent,  expressed  in  writing  on  the 
back  of  the  instrument  of  lease,  the  production  of  the  instrument 
without  such  indorsement  constituted  prima  facie  evidence  of  the 
lack  of  consent.i^i 

provides  that  the  license  shall  be  in  landlord.     But  this  might  be  based 

writing,  an  oral  license  is  not  good,"  on    the    theory    that    the    person    so 

but  that  the  requirement  of  written  entering  was  in  as  a  licensee  rather 

consent    "may    be    orally    waived."  than    as   a   sublessee. 

Such  a  distinction  between  an  oral  i46  Warner  v.  Cochrane  (C.  C.  A.) 

license  and  an  oral  waiver  of  a  re-  128    Fed.    553,    citing    Kansas    City 

quirement  of  a  written  license  is  in  Elevator  Co.   v.  Union   Pac.   R.   Co., 

its  nature  a  fine  one.     In  Benson  v.  3  McCrary,  463,  17  Fed.  200. 

Suarez,    43    Barb.    (N.    Y.)    408,    19  i^t  See    Richardson    v.    Evans,    3 

Abb.  Pr.  61,  28  How.  Pr.  511,  it  was  Madd.   218;    Willmott  v.   Barber,   15 

decided  that  one  to  whom  premises  Ch.  Div.  96,  105. 

were    leased    by    a   lessee   with    the  i48  See    Spota   v.   Hayes,   36    Misc. 

landlord's   oral   consent,   though   the  582,  73  N.  Y.  Supp.  959. 

lease    required    a    written    consent,  i49  Stillman    v,    Harvey,    47    Conn. 

was  not,  on  entering,  a  wrongdoer,  26. 

so  as  to  be  unable  to  recover  for  in-  iso  Leduke    v.    Barnett,    47    Mich. 

jury  to  his  property  on  the  premises  158,  10  N.  W.  182. 

by  the  fall  of  an  unsafe  building  on  isi  Berryhill   v.   Healey,   89   Minn. 

adjoining  premises  belonging  to  the  444,   95  N.  W.   314. 
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i.  Restriction  as  covenant  running  with  the  land.  The  ques- 
tion how  far  covenants  not  to  as.sijjm  or  sublet  are  eovcnants  run- 
nin-^  with  the  hind,  so  as  to  bind  assit^fiicos  of  the  lessee,  is  appar- 
ently not  entirely  settled.  In  Kn^dand  it  has  l)een  clearly  decided 
that  a  covenant  not  to  assign  without  license,  assit>:ns  being  named 
in  the  covenant,  is  l)inding  on  an  assignee  of  the  lessee,  as  being 
a  covenant  which  touches  or  concerns  the  land.'^^  j^q^  ^  ques- 
tion has  been  made  whether  it  would  so  operate  in  the  absence 
of  the  word  "assigns"  in  the  covenant.'^'"*  It  being  conceded 
that  it  passes  when  "assigns"  are  named,  it  is  not  clear  why  it 
should  not  do  so  when  they  are  not  named.^'^^  It  has  been  well 
said  in  a  modern  English  textbook  ^^^-'^  that  "the  covenant  not  to 
assign  without  license  is  assuredly  not  one  relating  to  a  thing 
not  in  esse  at  the  time  of  the  demise,  so  as  to  come  within  the 
latter  portion  of  the  first  resolution  in  Spencer's  Case.^"^"  It 
is  either  a  covenant  which  touches  and  concerns  the  land,  so  as  to 
bind  assigns,  whether  named  or  not,  or  it  is  a  covenant  not 
touching  and  concerning  the  land  at  all,  so  as,  apart  from  the 
doctrine  of  notice,  not  to  bind  assigns,  even  though  named." 
There  are  to  be  found  suggestions  to  the  effect  that  the  covenant 
itself,  without  mention  of  assigns,  shows  an  intention  that  the  cov- 

isi  Williams   v.    Earle,  L.   R.   3   Q.  standing    of    the    rule    in    Dumpor's 

B.  739;    Varley  v.  Coppard,  L.  R.  7  Case. 

C.  P.  505;  McEacharn  v.  Colton  In  West  v.  Dobb,  88  Law  J.  Q.  B. 
[1902]  App.  Gas.  104.  See  7  Am.  291,  L.  R.  4  Q.  B.  637,  note.  Lord 
Law  Rev.   261.  Blackburn  is  reported  to  have  said 

183  In  Philpot  V.  Hoare,  2  Atk.  219,  that  his  judgment  in  Williams  v. 
Lord  Hardwicke  said  that  "the  cov-  Earle,  L.  R.  3  Q.  B.  739  (ante,  note 
enant  in  this  lease  not  to  assign  152),  applied  only  to  the  case  where 
does  not  run  with  the  land  to  the  assigns  were  mentioned,  and  in  the 
assi.gnee,  because  assignees  are  not  report  first  above  cited  he  is  stated 
bound  by  name  in  the  covenant."  to  have  made  particular  reference 
But  according  to  another  report  of  to  Spencer's  Case  In  that  connection, 
the  same  case  (2  Amb.  480),  there  i^-*  In  Horsey  Estate  v.  Steiger 
wag  no  reference  to  the  failure  to  [1899]  2  Q.  B.  79,  it  is  broadly 
mention  assigns.  In  Lynde  v.  stated,  oMter,  by  Lord  Russell  of  Kil- 
Hongh,  27  Barb.  (N.  Y.)  415,  it  Is  lowen,  that  a  covenant  or  condition 
said  that  a  covenant  not  to  underlet  not  to  assign  runs  with  the  land, 
does  not  bind  the  lessee's  assignee  isn  i  Smith's  Leading  Cases  (11th 
in  the  absence  of  the  word  "as-  Ed.)  at  p.  73,  notes  to  Spencer's 
Kigns."  The  statement,  however,  Case, 
seems  to  be  based   on   a   misunder-       ice  See  §  149  b  (4),  ante. 
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enant  shall  not  run  as  against  assigns. 1^'''  But  as  to  tliis  it  may  be 
said  that,  while  a  stipulation  against  assignment,  without  words 
expressly  making  it  binding  upon  assigns,  may  show  that  the 
covenantee  did  not  anticipate  any  necessity  of  its  application  to 
an  assignment  by  an  assignee,  it  surely  does  not  show  an  inten- 
tion that,  if  it  should  be  violated  by  the  lessee,  the  assignee 
should  have  thereafter  the  unrestricted  right  to  assign  as  he  chose. 

A  covenant  against  assignment,  even  though  in  terms  extend- 
ing to  assigns,  does  not  apply  to  the  act  of  a  sublessee  in  parting 
with  his  interest,  since  he  is  not  an  assign. ^^^ 

It  has  been  decided  in  one  state  that,  even  in  spite  of  a  cov- 
enant not  to  assign  without  the  lessor's  consent,  expressly  made 
binding  on  assigns,  an  assignment  may  be  made  by  an  assignee, 
to  the  original  lessee,  without  obtaining  consent,  since  the  cov- 
enant was  evidently  not  intended  to  apply  to  such  a  case.^^^ 
But  this  view  has  been  expressly  disapproved  in  an  English  case, 
on  the  ground  that  the  fact  that  the  lessee  was  at  one  time  satis- 
factory as  tenant  to  the  lessor  does  not  show  him  to  be  so  satis- 
factory at  the  time  of  the  reassignment,  when  his  financial  cir- 
cumstances may  have  entirely  changed.^^^ 

A  condition  not  to  assign,  although  in  a  lease  to  a  man  ''and 
his  assigns,"  is,  it  has  been  decided,  not  void  for  repugnancy, 
the  word  "assigns"  applying  to  such  assigns  as  there  may  law- 
fully be  by  license  or  by  operation  of  law.^®^'^^^ 

157  In  Bally  v.  Wells,   3   Wils.   25,   Mass.  431;   Donaldson  v.  Strong,  195 
there  is  a  dictum  that  "a  covenant  Mass.   429,  81   N.   E.   267. 
not  to  assign  generally  must  be  per-       leo  McEacharn     v.     Colton     [1902] 
sonal   and    collateral,    and    can    only  App.  Gas.  104. 

bind  the  lessee  himself.  There  isi,  162  Weatherall  v.  Geering,  12 
never  can  be  any  assignee";  and  in  Ves.  Jr.  504,  511.  See  Dennis  v. 
Smith,  Landl.  &  Ten.  (3d  Ed.)  p.  16,  Loving,  Hardres,  427. 
note,  it  is  said  that  "a  general  cov-  In  Shields  v.  Russell,  66  Hun, 
enant  not  to  assign  in  which  assigns  ^26,  20  N.  Y.  Supp.  909,  afd.  142  N. 
are  not  mentioned  does  not  run  with  ^-  ^^^'  ^^  ^-  ^-  l^^l'  ^  l^^se,  which 
the    land,    for    it    obviously    contem-  ^°   connection   with   a  previous   eon- 

,   .       .1,   ..,.,,,    ,,       ^  veyance     constituted     in     effect     a 

plates  that  the  land   shall  not  pass  cjj.ev.L     a 

.   ^     .,  .         ^  x^  .  „   mortgage  from  the  lessee  to  the  les- 

mto  the  possession  of  the  assignee.     „  • ,   ^    , 

sor,    provided    for   a    conveyance    of 

i5svxiiiers    v.    Oldcorn,    20    Times  ^^e    property   upon   the  payment   of 
Law  R.   11.  a  certain  sum   (the  sum  secured)   to 

i59McCormick     v.     Stowell,     138    the    lessee,    "his    heirs,    administra- 
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j.  Effect  of  breach  of  stipulation  against  alienation— (1)  Cov- 
enants and  conditions.  The  effect  of  a  breacli  of  a  stipulation 
against  assigument  or  subletting  will  differ  accordingly  as  then; 
is  merely  a  covenant  to  that  elTect,  or  there  is  a  provision  for  re- 
entry or  forfeiture  in  case  of  such  prohibited  transfer.  Con- 
sidering first  the  case  of  a  covenant  to  this  effect,  it  is  evident 
that,  in  view  of  the  nature  of  a  covenant,  its  breach  can  give 
the  landlord  merely  a  right  to  recover  damages,  and  that  it 
gives  him  no  right  to  terminate  the  lease. ^"3  yn  order  to  create 
a  condition,  that  is,  a  right  o£  re-entry  or  forfeiture,  as  distinct 
from  a  covenant,  a  mere  stipulation  is  not  sufficient,  but  an  in- 
tention to  create  a  condition  must  plainly  appear.i84 

If  the  lease  contains  a  condition  against  assignment  and  not 
merely  a  covenant  to  that  effect,  the  lessor  has,  in  case  of  breach, 
the  right  to  enforce  it,  as  any  other  condition,  by  re-entry  and 
termination  of  the  lessee's  interest.^ ^^  p^t  though  the  landlord 
may  terminate  the  leasehold  interest  upon  a  breach  of  a  condi- 
tion against  assignment  or  subletting,  the  mere  breach  of  the  con- 
dition, like  the  breach  of  any  other  condition,  does  not  have  such 
effect  in  the  absence  of  any  action  by  the  landlord.^^^ 

tors  and  assigns,"  and  also  con-  Dutch.)  285;  Spear  v.  Fuller,  8  N. 
tained  a  covenant  against  an  as-  H.  174,  28  Am.  Dec.  391. 
signment  of  the  lease,  and  it  was  i64  Shaw  v.  Coffin,  14  C.  B.  (N.  S.) 
held  that  the  assignee  could  enforce  372;  Crawley  v.  Price,  L.  R.  10  Q. 
the  provision  for  a  conveyance.  B.  302;  Hague  v.  Ahrens  (C.  C.  A.) 
This  decision,  however,  was  based  53  Fed.  58.  See  post,  §  194  b. 
on  the  ground  that  otherwise  the  Though  a  condition  against  alien- 
right  of  redemption  would  be  lost,  ation  is  valid  if  imposed  upon  the 
rather  than  on  the  ground  that  the  lessee,  a  lessee  cannot,  on  assigning, 
presence  of  the  word  "assigns"  nul-  impose  a  condition  subjecting  the 
lified  the  covenant  against  assign-  leasehold  to  forfeiture  in  case  of  an 
ment.  assignment  by  the  assignee,  this  be- 

183  Paul  V.  Nurse,  8  Barn.  &  C  ing  an  attempt  to  create  a  condl- 
486;  In  re  Pennewell,  55  C.  C.  A.  tion  against  alienation  upon  the 
571,  119  Fed.  139:  Randol  v.  Tatum.  transfer  of  the  entire  interest  in 
98  Cal.  390,  33  Pac.  433;  Shumway  personalty,  which  is  as  invalid  as 
v.  Collins,  72  Mass.  (6  Gray)  227;  if  sought  to  be  Imposed  on  the  con- 
Chautauqua  Aspprably  v.  Allinsc.  46  veyance  of  a  fee  simple  Interest. 
Hun  (N.  Y.)  582;  Kew  v.  Trainor.  See  Co.  Litt.  223  a;  Gray,  Restraint* 
150  111.  150,  37  N.  E.  223;  EldreJge  v.  on  Alienation,  §  27. 
Bell,  64  Iowa.  125.  19  N.  W.  879;  Den  i"  See  post.  §  194  e  (4). 
d.  Bockover  v.  Post,  25  N.  J.  Law  (1       i««  Adams    v.    Shirk,    43    0.    C.    A. 
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(2)  Validity  of  alienation.  In  view  of  the  cases  cited  in  the 
course  of  the  foregoing  remarks,  as  to  the  remedy  for  breach  of 
a  covenant  or  condition  not  to  assign  or  sublet,  and  of  the  fact 
that  even  the  breach  of  a  condition  to  this  effect  does  not  ipso 
facto  terminate  the  leasehold  interest,  it  would  necessarily 
seem  that  one  to  whom  the  lessee  has  assigned  or  sub- 
let, in  violation  of  the  stipulation  in  the  lease,  should  stand  in 
the  same  position  as  if  the  assignment  or  sublease  had  not  been 
prohibited.  Accordingly,  it  is  generally  assumed  that  a  pro- 
hibited assignment,  if  not  objected  to  by  the  landlord,  vests  the 
leasehold  in  the  assignee.^ ^'^  It  has  been  decided  that  the  as- 
signor cannot  assert  such  violation  of  a  stipulation  against  assign- 
ment as  a  defense  to  an  action  by  the  assignee  for  possession,i68 
and  the  assignment  has  been  regarded  as  valid  for  the  purpose 
of  ejectment  against  a  third  person.i^^  It  has  also  been  decided 
that  the  assignee  cannot  repudiate  liability  to  the  landlord  on 
a  covenant  for  rent  or  on  other  covenants  running  with  the  land, 
because  the  assignment  was  thus  wrongfully  made,^'^^  though  in 
one  state  a  different  view  appears  to  have  been  taken  as  to  the 
assignee's  liability  on  a  covenant  in  such  case.^'^^  So  the  fact 
that  the  making  of  a  sublease  involves  the  breach  of  a  covenant 
is  no  defense  to  an  action  by  the  sublessor  for  use  and  occupa- 

407,  104  Fed.  54;  Smith  v.  Goodman,  Blake    v.    Sanderson,    67    Mass.     (1 

149   111.   75,   36   N.  E.   621;    Shattuck  Gray)    332;    Sayles  v.   Kerr,   4   App. 

V.  Lovejoy,  74  Mass.    (8  Gray)    204;  Div.    150,    38    N.   Y.    Supp.    880;    Oil 

Meyer   Bros.'   Assignee  v.   Gaertner,  Creek    &    C.    B.    Petroleum    Co.    v. 

106  Ky.  481,  50  S.  W.  971,  45  L.  R.  Stanton   Oil   Co.,   23    Pa.   Co.    Ct.   R. 

A.    513.  153. 

167  See  cases  cited  ante,  note  163.  i7i  in  Missouri  it  has  been   decid- 

168  Bemis  v.  Wilder,  100  Ma=s.  ed  by  the  intermediate  appellate 
446;  Spear  v.  Fuller,  8  N.  H.  174,  28  court  that  the  assignee  might  de- 
Am.   Dec.   391.  fend    against    a   claim    for    rent    or 

ie9Betts  V.  Dick,  1  Pen.  (Del.)  taxes,  and  presumably  against  any 
268;  Hague  v.  Ahrens,  3  C.  C.  A.  other  claim  by  the  landlord,  on  the 
426,  53  Fed.  58.  Also  for  the  pur-  ground  that  the  assienment  was 
pose  of  a  condemnation  proceeding,  prohibited  (Hynes  v.  Ecker,  34  Mo. 
Putnev  Bros.  Co.  V.  Milwaukee  Light,  App.  650).  unless  the  assignment 
Heat  &  Trac.  Co.,  134  Wis.  379,  114  was  in  «ome  way  ratified  by  the 
N.  W.  809.  lanriinrd    (Tviprs'  Estate  v.  Giesler, 

170  Sexton  v.  Chicago  Storage  Co.,   74  Mo.  App.  543). 
129    111.    318,   16  Am.   St.   Rep.   274; 
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titn,'^-  nor  does  it  entitle  tlic  sulilcssor  to  turn  tlio  sublessee  out 
of  possession.^'^3 

On  the  same  principle  the  assi^'neo  would,  it  seems,  be  entitled 
to  the  benefit  of  a  covenant  by  the  lessor,  although  the  assign- 
ment to  him  was  prohibited  by  the  lease,  and  that  this  is  so  has 
been  assumed  in  one  state.^"^^  In  that  same  state,  however,  as 
well  as  in  another,  an  assignee  has  been,  under  such  circum- 
stances, denied  the  benefit  of  a  covenant  by  the  lessor  to  renew 
the  lease.^'^^  These  latter  cases  do  not  discuss  the  question,  and, 
conceding  the  validity  of  an  assignment  made  contrary  to  a  cov- 
enant or  condition  of  the  lease,  these  cases  can,  it  would  appear, 
be  based  only  on  the  theory  that  the  covenant  for  renewal  is  to 
be  construed  with  reference  to  the  covenant  against  assignment, 
and  as  consequently  providing  for  renewal  only  in  behalf  of  the 
lessee  himself,  or  in  behalf  of  an  assignee  who  has  become  such 
in  accordance  with  the  terms  of  the  lease. 

In  one  state  it  has  been  decided  that  one  to  whom  an  assign- 
ment is  made  in  violation  of  a  stipulation  of  the  lease  has  no 
interest  which  a  court  of  e(|uity  will  protect,^^^  and  in  another 
that,  under  certain  circumstances,  the  lessor  may  obtain  a  cancel- 
lation of  the  assignment.^ '^"  There  are  also  occasional  judicial 
intimations  that  an  assignment  in  violation  of  a  covenant  is  not 
effective  as  an  assignment,  without  any  direct  adjudication  to 
Ihat  effect.^ ■^s     Such  a  view  is  not  in  accord  with  the  cases  gener- 

172  Forrlvce  v.  Young,  39  Ark.  135.  see    instead    of    to    the    assignee    to 

w3  Broariway   Bidg.   Co.    v.    Myers,  avoid    such    result. 
0  MiFo.  .',31,  97  N.  Y.  Supp.  977.  i7c  Rprg  v.  Andrews,  169  Mo.  177, 

174  Dierlg  v.  Callahan,  35  Misc.  30,  69  S.   W.   4. 

">  N.  Y.  Snpp.   210.  i'^^  It  was  decided  that  if  the  prop- 

iT.-s  Driimmond  v.  Fisher,  43  N.  Y.  erty  of  the  lessee  had  become  vested 

''     rtep.    135,    16    N.    Y.    Snpp.    867;  in   a   receiver,   the  lessor  could    not 

■  1..   4"^  N.  Y.  St.  Rep.  283,  18  N.  Y.  maintain  a  summary  proceeding  for 

^  iDP.   142:    Emery  v.  Hill,  67  N.  H.  breach  of  the  condition  not  to  alien, 

l?0.   39  Atl.   266;    Upton  v.  Hnsmer,  but  that  he  could    intervene  in  the 

70  N.  H.  493,  49  Atl.  96.     That  this  receivership    proceeding    to    obtain 

i,,  -0  seems  to  be  assumed  in  War-  a    cancellation    of    the    conveyance. 

-r    V     Cf^f-^rRne,    63    C     C.    A.    207,  Gunning  v.   Porg,  113   111.  App.  332; 

•^'?    Fed.    553.     In    Emery    v.    Hill,  Id.,  214  111.  616,  73  N.  E.   870. 

'i-ra.  it  is  said  ^bat  the  a^slernee  is       its  See    Springer   v.    Chicago   Real 

not  rocnrnized  as  tenant  though  I  he  Estate,  Loan  &  Trust  Co.,  202  111.  17, 

lessor    accepts    hi=!    chock    for    rent,  66  N.  E.  850;  Reid  v.  John  F.  Weiss- 

the  receipt  being  given   to   the  les-  ner  Brew.  Co.,  88   Md.   234,  40  AtU 
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ally,  and  is,  it  is  submitted,  erroneous  on  principle,  as  giving  to  a 
mere  contract  the  effect  of  divesting  a  right  of  an  essentially  pro- 
prietary character,  that  is,  the  power  of  alienation.  Further- 
more, if  an  assignment  in  violation  of  a  covenant  not  to  assign 
is  invalid,  the  introduction  of  a  proviso  for  forfeiture  on  breach 
of  the  covenant  is  absolutely  unnecessary  for  the  protection  of 
the  lessor,  and  it  might  perhaps  be  questioned  whether  the 
courts  would  ordinarily  enforce  a  forfeiture  for  the  doing  of  an 
absolutely  nugatory  act. 

(3)  Waiver  of  breach.  As  stated  in  another  place,!"^^  the 
right  to  take  advantage  of  the  breach  of  a  condition  is  waived  by 
a  course  of  action  on  the  part  of  the  landlord  which  recognizes 
the  relation  of  landlord  and  tenant  as  still  existing,  and  this 
principle  applies  in  full  force  in  the  case  of  a  breach  of  condi- 
tion against  assignment  or  subletting.  Accordingly,  if  the  land- 
lord, knowing  of  the  breach,  accepts  rent  accruing  after  the 
breach,  he  thereby  loses  the  right  to  enforce  a  forfeiture. ^^^ 

877.     So  in  Garcia  v.  Gunn,  119  Cal.  the    question    was    merely    whether 

315,  51  Pac.  684,  while  it  is  properly  one   who    took   an   assignment   with 

said    that   breach    of   such    a    condi-  the  landlord's  consent,  expressly  as- 

tion  does  not  render  the  assignment  suming   the   covenants    on    the    part 

void  but  merely  voidable  at  the  les-  of   the    lessee,    could    divest   himself 

sor's    option,    the    statement   therein  of   liability    under   such    assumption 

that,  if  consent  is  subsequently  ob-  by  an   assignment  to   another   with- 

tained,    the    title    passes    to    the    as-  out    consent.     He    could    not    so    di- 

signee  as  of  the  time  of  the  assign-  vest   himself  of   liability,    it   is    sub- 

ment,  suggests  that  title  would  not  mitted,  even  by  an  assignment  with 

pass     in     the     absence     of     consent,  consent    (post,   §    158   n    [b  b]).     In 

And  in  Porter  v.  Merrill,  124  Mass.  Shirk  v.  Adams   (C.  C.  A.)   130  Fed. 

534,  the  court  seems  to  assume  that  441,  it  was  held  that  an  assignment 

the  right  of  the  assignee  of  a  lease  in  violation  of  a  covenant  was  sufB- 

coutaining  a  covenant  not  to  assign  cient  to  invalidate  insurance  subse- 

to  sue  for  rent  one  to  whom  his  as-  quently    obtained    by    the    assignor, 

signor    had    sublet    arose    from    the  conditioned    upon    his    having    good 

fact   that   the   original    lessor   after-  title. 

wards    recognized    the    assignee    as       ito  See  post,  §  194  i  (1). 
tenant.  iso  Goodright     v.     Davids,     Cowp 

In  Adams  v.  Shirk,  43  C.  C.  A.  407,  803;    Webster    v.    Nichols,    104    111 

104  Fed.  54;   Id.,  55  C.  C.  A.  25,  117  16O;    Randol  v.  Tatum,  98   Cal.  390, 

Fed.   801,   it   appears   to  be  thought  33  pac.  433;   Crouch  v.  Wabash,  St. 

that  the  assignment  would  have  been  l_    &   p.   r.    Co.,    22    Mo.    App.    315; 

invalid  had  the  landlord  not  waived  Murray    v.    Harway,    56   N.    Y.    337; 

all^  objection     thereto.      But     there  Clark  v.  Greenfield,  13  Misc.  124,  34 
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It  has  iu  England  been  decided  tliat,  when  there  is  a  cove- 
nant against  assigning  or  demising  the  premises  or  permitting 
any  person  otlier  t!ian  the  lessee  to  occuj)}'  them,  with  a  riglit 
of  forfeiture  on  breach,  and  the  lessee  subleases,  the  action  of  the 
landlord  in  permitting  tlie  sublessee  to  remain  is  not  a  continu- 
ing breach  of  the  covenant  not  to  sublet, ^**i  nor  of  that  as  to 
occupancy,' ^2  and  that,  consequently,  after  an  act  involving  a 
waiver  of  the  original  breach,  a  forfeiture  cannot  be  asserted 
on  account  of  the  sublessee's  continued  occupancy.  But  there 
is  a  case  in  this  country  which  seems  to  involve  an  assertion  that 
a  single  assignment  constitutes  a  continuing  breach,  so  that  the 
subsequent  acceptance  of  rent  docs  not  involve  a  waiver  of  the 
right  to  enforce  a  forfeiture  of  the  balance  of  the  term.'^s 

In  one  state  the  waiver  of  the  breach  of  a  condition  against  as- 
signment, that  is,  the  failure  to  enforce  a  forfeiture  on  accouut 
of  such  breach,  has  been  regarded  as  precluding  the  enforcement 
of  a  forfeiture  on  account  of  a  subsequent  breach.'^'* 

(4)  Damages  for  breach.  The  measure  of  damages  for  the 
breach  of  a  covenant  not  to  assign  or  sublet  is,  it  seems,  generallj- 
speaking,  the  amount  of  loss  to  which  the  landlord  is  subjected 
by  the  assignment.'^^  And  one  who  sublet  in  violation  of  a  cov- 
enant, knowing  at  the  time  of  subletting  that  the  sublessee  in- 

N.  Y.  Supp.  1;   Id.,  67  N.  Y.  St.  Rep.  the  effect  of  the   restriction   In   the 

857,  34  N.  Y.  Supp.  1;  Porter  v.  Mer-  consent     given.       Collins     v.     Has- 

rill,  124  Mass.  534;   Ireland  v.  Nich-  brouck,   56   N.   Y.   157,   15   Am.   Rep. 

ols,    46   N.   Y.    413;    Smith   v.    Edge-  407. 

wood  Casino  Club,  19  R.  I.  628,   35  'siGoodright     v.     Davids,     Cowp. 

Atl.  884.  36  Atl.  128,  35  L.  R.  A.  790.  803. 

The  record  of  the  assignment  does  182  Walrond  v.  Hawkins,  L.  R.   10 

not    charge    the    lessor   with    notice  C.  P.  342. 

thereof   so   as   to   render   his   subse-  iss  Walker  v.  Wadley,  124  Ga.  275, 

quent  acceptance   of   rent   a   waiver  52   S.  E.   904. 

of  the  breach.     Upton  v.  Hosmer,  70  is*  See  post,  note  201. 

N.  H.  493,  49  Atl.  96.  iss  Williams   v.   Earle,  L.   R.    3   Q. 

Acceptance  of  rent  from  the  sub-  B.  739.     The  lessor's  right  to  sue  the 

tenants  was  held  to  have  the  effect  lessee    for   breach    of   covenant    not 

named,  although  the  breach  of  con-  to  assign  is  not  affected  by  the  fact 

dition  consisted  in  the  fact  that  the  that  he  has  himself  accepted  an  as- 

lessee,  after  receiving  the  landlord's  pignment  from  the  assi^jnee.     Hnr^ie- 

con?ent  to  a  sublease  for  a  certain  hurst    v.    "Elendrick,    6    Serg.    &    R. 

period,   Inserted   a   covenant   for  re-  (Pa.)   446. 
newal  In  the  sublease  so  as  to  avoid 
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tended  to  conduct  a  dangerous  trade  on  the  premises,  was  held 
liable,  under  the  covenant,  for  the  injury  caused  by  a  fire  result- 
ing from  such  dangerous  tradc^^e  And  the  sublessor  has  been 
held  liable  for  extra  insurance  which  the  head  landlord  was  com- 
pelled to  pay  on  account  of  the  purpose  for  which  the  sublease 
was  made.is'^  On  the  same  principle,  the  landlord  could  pre- 
sumably recover  from  the  assignor  or  sublessor  for  any  loss 
resulting  from  acts  of  waste  on  the  part  of  the  assignee  or  sub- 
lessee, though  he  could  also  recover  directly  for  such  acts  from 
the  latter,  if  pecuniarily  responsible.  Whether  the  landlord 
could  recover,  under  the  covenant,  for  any  loss  resulting  from 
the  insufficiency  of  the  chattels  of  the  assignee  or  sublessee,  as 
compared  with  those  of  the  lessee,  to  satisfy  his  claim  for  rent 
on  a  distress  or  by  the  enforcement  of  a  landlord's  lien,  seems 
questionable,  such  loss  being  somewhat  speculative  in  its  nature. 
Usually,  since  the  original  lessee  remains,  even  after  assign- 
ment, liable  on  the  express  stipulations  of  the  lease,^^^  an  as- 
signment or  subletting  by  him  in  violation  of  the  covenant  will 
not  support  a  claim  for  substantial  damages,  however  disagree- 
able and  unsatisfactory  to  the  landlord  the  occupancy  by  the 
transferee  may  be.  But  the  case  is  different  if  the  breach  is 
by  an  assignee  of  the  original  lessee,  since  such  assignee  is  no 
longer  liable,i89  ^nd  in  assessing  the  damages  in  such  case,  it 
has  been  held,  the  court  will  consider  in  how  much  worse  a  posi- 
tion the  landlord  will  be,  both  in  respect  of  breaches  which  have 
already  occurred,  and  future  breaches,  than  he  would  have  been 
in  if  the  covenant  had  not  been  broken.i^" 

186  Lepla  V.  Rogers  [1893]  1  Q.  B.  the  landlord  could  recover  as  against 

31.  him  the  rent  which  his  assignee  was 

18T  Rouiaine  v.  Simpson,  84  N.  Y.   unable  to  pay,  and  also  the  cost  of 

Supp.  875.  repairs  which  such  second  assignee 

188  See  post,  §  157  a  (2).  was  unable  to  pay. 

189  See  post,  §  158  a  (2)  n.  In  Munro  v.  Waller,  28  Ont.   574, 

190  Williams  v.   Earle,   L.   R.   3  Q.   it    was    held    that   while    the    lessor 
B.  739.  could  recover  the  amount  of  his  loss 

In  Langton  v.  Henson,  92  Law  T.  by  reason  of  the  pecuniary  irrespon- 
(N.  S.)  805,  it  was  held  that  upon  sibility  of  the  second  assignee,  any 
an  assignment  by  an  assignee  in  yio-  lack  of  such  responsibility  upon  the 
lation  of  the  covenant,  this  reliev-  part  of  the  first  assignee  must  be 
ing  such  assignee  from  liability  for  considered  in  fixing  the  amount, 
rent  and  on  a  covenant  for  repairs.       In  Patching  v.  Smith,  28  Ont.  201, 
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k.  Injunction  against  breach.  It  has  been  decided  that 
equity  will  iutt-rpose  by  inj  until  ion  to  prevent  an  a.ssi;;nmcnt  in 
violation  of  a  covenant  or  condition,''"  and  an  injunt-tion  has 
been  issued,  even  after  the  makiu},'  of  a  prohibited  sublease,  to 
prevent  the  continuance  of  the  sublessee's  enjoyment  of  the 
premises.^^-  An  injunction  to  restrain  tlie  continuance  of  the 
occupation  of  the  sublessee  has,  on  the  other  hand,  been  refused, 
when  the  lessor  had,  by  the  acceptance  of  rent,  waived  the  right 
of  forfeiture,  thus  relinquislun'jr  his  remedy  at  law.^^^ 

1,  The  rule  in  Dumper 's  case.  By  "the  rule  in  Dumpor's 
case,"  1^^  if  the  landlord  gives  a  license  to  the  tenant  for  the 
breach  of  a  condition  ajz;ainst  assignment,  or  if  the  condition  be 
not  to  assign  without  license,  and  a  license  is  once  given  to  assign, 
the  condition  is  wdiolly  destroyed.  This  rule,  based  as  it  is  on 
the  technical  theory  of  the  entirety  and  unapportionability  of  a 
condition,  though  frequently  the  subject  of  criticism,^ "^  has  been 

it  was  decided  that  tlie  lessor  could  Casino  Club,  19  R.  L  628,  35  Atl.  884, 
recover   as    damages   the   amount   of   36  Atl.  128,  35  L.   R.  A.  790. 
an  installment  of  rent  which  he  had       lo*  4  Col?e,  119  b,  1  Smith's  Lead- 
lost  by  reason  of  an  assignment  to   ing  Cases    (11th    Ed.)    32. 
a  man   of  straw.  i«5  It  is  spoken  of  by  Lord  Eldon, 

181  McEacharn  v.  Cotton  [1902]  in  Brummell  v.  Macpherson,  14  Ves. 
App.  Cas.  104.  And  that  an  injunc-  Jr.  173,  as  "extraordinary."  And 
tion  might  issue  for  this  purpose  is  see,  to  the  same  effect,  Doe  d.  Bos- 
suggested  in  Knoepker  v.  Redel,  116  cawen  v.  Bliss,  4  Taunt.  736;  Dakin 
Mo.  App.   62,  92   S.  W.  171.  v.  Williams,   17  Wend.    (N.  Y.)    447, 

in2  Godfrey  v.  Black,  39  Kan.  193,  22  Wend.  201;  Kew  v.  Trainor,  150 
17  Pac.  849,  7  Am.  St.  Rep.  544,  111.  150,  37  N.  B.  223.  So  it  is 
where  the  decision  was  based  partly  spoken  of  by  Mr.  Joshua  Williams 
on  the  fact  that  the  sublease  was  (Real  Prop.  [4th  Am.  Ed.]  p.  262) 
of  a  portion  of  a  hotel  office  for  use  as  one  of  those  "artificial  and  tech- 
for  a  real  estate  business,  and  that  nical  rules"  founded  "on  the  mis- 
a  continuance  of  such  use  was  cal-  chievous  scholastic  logic  then  rife 
culated  to  affect  the  reputation  and  in  the  courts  of  law,"  and  owing 
value  of  the  hotel  property.  But  their  origin  to  an  "antiquated  sys- 
the  decision  was  also  based  on  the  tem  of  endless  distinctions  without 
ground  that  presumably  a  continu-  solid  differences."  The  unsound- 
ance  of  the  lease  is  to  the  advantage  ness  of  the  decision  in  Dumpor's 
of  the  lessor,  and  that  consequently  Case,  both  on  reason  and  authority, 
a  re-entry  would  not  give  adequate  is  stated  at  length,  with  great  co- 
redress,  goncy  and   learning,   by  Mr.    Joseph 

ma  Gillian  v.  Norton,  33  How.  Pr.   Willard  in  an  article  in  7  Am.  i^v/ 
(N.    Y.)     373;     Smith    v.    Edgewood   Rev.   617. 
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followed  in  several  cases.^^^  In  England  it  has  now  been  abol- 
ished by  statute.i^^ 

The  only  method  of  avoiding  the  effect  of  the  rule  is,  it  is  said, 
tor  the  lessor,  on  giving  the  license  to  assign,  to  create  a  fresh 
provision  for  re-entry  on  any  future  breach,^ ^s  a^id  the  mere 
insertion  in  such  license  of  a  provision  that  the  assignee  shall 
hold  subject  to  the  performance  of  the  covenants  and  conditions 
contained  in  the  original  lease  is  not,  it  appears,  sufficient  for 
this  purpose.199 

There  are  dicta  to  the  effect  that  the  rule  applies  only  to  the 
case  of  a  license  before  breach,  and  that  the  mere  waiver  of  the 
breach,  after  it  has  occurred,  does  not  destroy  the  condition.-'^o 
In  one  state,  however,  the  rule  has  been  applied  though  there 
was  merely  a  waiver  of  a  preceding  breach  by  the  acceptance  of 
rent.201  There  are  also  decisions  to  the  effect  that  the  waiver  of 
a  previous  breach  of  a  condition  against  subletting  does  not  de- 
stroy the   condition,202  but  some  of  these   decisions   are   based 

196  Brummell  v.  Macpherson,  14  that  a  mere  "tolerance"  of  a  breach, 
Ves.  Jr.  173;  Pennock  v.  Lyons,  118  that  is,  a  failure  to  re-enter  therefor, 
Mass.  92;  Murray  v.  Harway,  56  N.  is  not  "tantamount  to  a  license,"  and 
Y.  887.  It  has  been  suggested  that  Sir  James  Mansfield  seemed  to  be  of 
the  American  cases  might  be  sus-  the  same  opinion.  This  was,  how- 
tained,  without  reference  to  the  rule  ever,  a  case  of  underletting  and  not 
of  Dumpor's  case,  on  the  ground  of  assignment.  In  Doe  d.  Griffith 
that  the  condition  did  not,  in  them,  v.  Pritchard,  5  Barn.  &  Adol.  765, 
expressly  bind  the  lessee's  assigns.  Taunton,  J.,  says  that  "there  is  a 
See  1  Smith's  Leading  Cases  (9th  difference  between  waiving  the  con- 
Am.  Ed.  Boston)  138.  But  in  neither  dition,  as  in  Dumpor's  Case,  and 
of  these  cases  is  any  such  distinction  waiving  the  particular  breach.  The 
suggested.  courts   in   modern   times   have   been 

197  St.  22  &  23  Vict.  c.  35;  23  &  24    inclined  to  consider  the  breach  over- 
Vict.  c.  28.  looked  rather  than  the  condition  as 

198  Williams,  Real  Prop.    (4th  Am.   waived."     See,    also,    Farr    v.    Ken- 
Ed.)     381.  yon,  20  R.   I.  376,  39  Atl.  241,  39  L. 

199  2    Preston,    Conveyancing,    198.    R.    A.    773;     Seaver    v.    Coburn,    6t 
But  in  Kew  v.  Trainor,  150  111.  150,   Mass.    (10   Cush.)    324. 

37    N.    E.    223;    Springer  v.   Chicago  201  Murray    v.    Harway,    56    N.    Y. 

Real  Estate,  Loan  &  Trust  Co.,   202  337;  Koehler  v.  Brady,  22  App.  Div. 

111.   17,  66  N.  E.   850,   such   a  provi-  624,  47  N.  Y.  Supp.  984. 

sion   is   regarded   as   sufBcient.     Tho  202  Doe    d.    Boscawen    v.    Bliss,    4 

first  case  questions  the  rule  itself.  Taunt.    735;    Fidelity    Trust    Co,    v. 

200  In  Doe  d.  Boscawen  v.  Bliss,  4  Kohn,  27  Pa.  Super.  Ct.  374;  McKil- 
Taunt.   735,   it  is  said  by  Gibbs.   J.,  doe's    Ex'r    v.    Darracott,    13    Grat. 

L.  and  Ten.  60. 
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not  so  much  on  the  distinction  Ix'lween  a  liconse  and  a  waiver 
as  upon  the  theory  that  the  rule  never  applies  to  a  condition 
against  subletting  because  this,  unlike  one  against  assignment, 
permits  of  a  "recurrent  breach,"  that  is,  the  fact  that  the 
lessee  has  been  guilty  of  one  breach  of  a  condition  against  sub- 
lotting  does  not  necessarily  preclude  him  from  being  guilty 
of  another.203  But,  similarly,  the  fact  that  the  lessee  has  been 
guilty  of  one  breach  of  a  condition  against  assignment  does  not, 
in  the  nature  of  thincrs,  prevent  a  subsequent  breach  by  his 
assignee,  and  the  point  of  the  distinction  asserted,  between  con- 
ditions against  subletting  and  those  against  assignment,  is,  to 
say  the  least,  somevi-hat  obscure.-"* 

Though,  under  the  rule,  the  landlord's  consent  to  one  assign- 
ment precludes  a  forfeiture  for  the  making  of  another  assign- 
ment, it  does  not,  it  has  been  held,  preclude  a  forfeiture  for 
the  making  of  a  subsequent  sublease. ^os 

The  reasons,  such  as  they  are,  on  which  the  rule  in  Dumpor's 
case  is  based,  seem  to  have  no  application  to  covenants,  as  dis- 
tinct from  conditions,  so  as  to  nullify  a  covenant  not  to  assign 
merely  because  there  has  been  an  assignment  with  consent,  since  a 
covenant  is  apportionable,  and  this  view  has  occasionally  been  as- 
serted.^*^^  In  at  least  one  case,  however,  the  rule  has  been  applied 
in  the  case  of  a  covenant. ^^^ 

(Va.)    278;    Bleecker    v.    Smith.    13  205  West  Shore  R.  Co.   v.  Werner, 

Wend.  (N.  Y.)  530;  Farr  v.  Kenyon,  70  N.  J.  T>aw,  233,  57   Atl.   408.  103 

20  R.  I.  376,  39  Atl.  241,  39  L.  R.  A.  Am.  St.  Rep.  801. 

773;   Seaver  v.  Cohurn.  64  Masi.  (10  206  Dakin    v.    Williams,    17    Wend. 

Cush.)    324.     And   see  per  Palteeon,  (N.  Y.)   447.  22  Wend.  201;  Gannett 

J..  In  Doe  d.  Griffith  v.  Pritchard.  5  v.   Albree.   103   Mass.   372    (semble) ; 

Barn.    &  Adol.   765.  Paul  v.  Nurse,  8  Barn.  &  C.  486,  per 

203  See  American  notes  to  1  Bayley,  J.  See  to  the  same  effect 
Smitn's  Leading  Cases  (8th  Ed.)  2  Piatt  on  Leases,  270  et  seq..  which 
108    110.  refers    to    and    discusses    Thornhill 

In  F?rr  v.  Kenyon.  20  R.  L  376.  39  v.  King.  Cro.  EMz.  757;  Phllpot  v. 
Atl.  24'i.  39  L.  R.  A.  773.  it  was  held  Hoare.  2  Atk.  219,  2  Amb.  480;  Stow- 
that  the  lessor  was  not  estopped  to  oil  v.  Robinpon,  3  Bing.  N.  C.  928; 
assert  a  breach  of  a  condition  Macher  v.  Foundling  Hospital.  I 
against  subletting  by  the  fact  that  Ves.  &  B.  191,  as  tending  to  support 
he  was  estopped  to  assert  the  inva-  this  view. 

llditv   of   a   previous  breach   of  the       207  Reid  v.  John  F.  Weissner  Brew, 
rondition.  Co.,  88  Md.  234,  40  Atl.  877.     Slefke 

204  See  7  Am.  Law  Rev.  at  p.  639.   v.   Koch,   31   How.   Pr.    (N.  Y.)    383, 
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m.  Stipulation  against  parting  with  possession.  The  instru- 
ment of  lease  occasionally  contains  a  covenant  or  condition,  not 
only  against  assignment  or  subletting,  but  also  against  "parting 
with  the  possession"  or  "permitting  another  to  occupy,"  or 
similar  expressions  are  used.  Such  a  stipulation  has,  perhaps, 
a  somewhat  more  extended  meaning  than  one  against  subletting. 

In  one  case,  where  the  covenant  was  not  to  suffer  any  part 
of  the  land  to  be  occupied  by  any  other  person,  the  act  of  the 
lessee  in  allowing  other  persons  to  occupy  parts  of  the  land  for 
the  purpose  of  raising  a  certain  crop,  although  this  was  in  ac- 
cordance with  the  custom  of  the  country,  was  regarded  as  a 
breach  of  such  a  covenant. ^^^  It  has  been  held  that,  where 
there  was  a  covenant  against  subletting  and  also  one  against 
parting  with  the  possession,  and  there  was  a  breach  of  the  cov- 
enant against  subletting,  the  action  of  the  lessee  in  allowing  the 
sublessee  to  remain  in  possession  did  not  involve  a  continuing 
breach  of  the  covenant  against  parting  with  the  possession.-oa 

n.  Statutory  restrictions.  In  some  of  the  states  there  are 
statutory  restrictions  upon  the  right  of  a  lessee  to  assign  or  sub- 
let. Sometimes  such  a  restriction  takes  the  form  of  an  absolute 
prohibition  to  assign  or  sublet  without  the  lessor's  assent,^!^  and 

seems  to  be  to  the  same  effect.  And  as  entire."  There  appears  to  have 
there  is  one  English  dictum  sustain-  been  no  language  in  the  lease  cal- 
Ing  this  view.  Jones  v.  Jones,  12  oulated  to  create  a  condition.  The 
Ves.  Jr.  191.  In  Reid  v.  John  F.  court,  however,  seemed  to  think  that 
Weissner  Brew.  Co.,  88  Md.  234,  40  the  rule  was  not  applicable,  partly 
Atl.  877,  it  may  be  remarked,  the  de-  because  the  lease  required  a  written 
cision  of  this  point  was  perhaps  un-  assent  and  the  actual  assent  was 
necessary,  since  the  question  was  oral,  and  partly  because  the  assent 
merely  whether  an  assignment  by  the  was  to  a  subletting  to  a  single  per- 
assignee  was  sufficient  to  relieve  him  son  only,  a  "restrictive  waiver  of 
from  further  liability  on  covenants  the  condition."  If  this  means  that 
running  with  the  land,  which  it  pre-  the  rule  in  Dumpor's  Case  does  not 
suma'bly  would  do,  irrespective  of  apply  when  the  license  is  in  terms 
whether  it  was  forbidden  by  the  given  to  assign  to  a  party  named, 
lease.     Ante,  §  152  j    (2).  it  is   contrary  to  Brummell  v.  Mac- 

In     Wertheimer     v.     Hosmer,     83   pherson,  14  Ves.  Jr.  173. 
Mich.     56,    47     N.      W.     47,     10    L.       208  Greenslade      v.       Tapscott,       1 
R.  A.   80.  the  court,  after  referring   Crorap.  M.  &  R.  55. 
to  a  "covenant"  not  to  assign  or  un-       aoflWalrond  v.   Hawkins,  L.  R.  10 
derlet,    says    that    "a    license    once   C.    P.    342. 

given  rernoves  the  restriction  for-  210  Ga.  Code  1895,  §  3115  (The  ten- 
ever,    as    the    condition    is    treated    ant  has   only   a  usufruct  which   h« 
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sometimes  the  statute  prohibits  only  lessees  for  a  short  time,  such 
as  for  one  or  two  years,  from  disposing  of  their  interests.211  A 
statutory  prohibition  of  subletting  has  been  construed  as  pro- 
hibiting an  assignment.-^ 2  On  the  other  hand,  a  statutory  pro- 
hibition of  an  assignment  has  been  said  not  to  apply  to  a  sub- 
letting,=^3  though  it  does  prohibit  a  sale  of  the  leasehold  under 
execution.-^* 

The  effect  of  an  assignment  or  sublease  in  violation  of  the 
statute  differs  in  different  states.  In  some  it  is  expressly  pro- 
vided that  it  shall  be  a  cause  for  forfeiture  of  the  rights  under 
the  original  lease,- ^^^  though  even  in  such  a  state  the  transfer 
has  been  held  to  be  valid  as  between  the  parties  thereto.2i«  In 
another  jurisdiction  the  assignment  or  sublease  is,  it  appears, 
merely  inoperative  as  against  the  landlord,  who  may  oust  the 
assignee  or  sublessee  at  pleasure,^^'^  though  the  landlord  has 
the  right  to  elect  to  treat  the  sublessee  as  his  own  tenant.218 

cannot   convey   except  by   the   land-       212  Gulf,  C.  &  S.  F.  R.  Co.  v.  Set- 
lords    consent    and    which     is    not   tegast,  79  Tex.  256,  15  S.  W.  228. 
subject  to  levy  and  sale).     Tex.  Rev.       213  Moore   v.   Guardian   Trust   Co., 
St.    1895,    art.    3250    (Persons    "rent-   173  Mo.  218,  73  S.  W.  143. 
Ing"   lands    or   tenements    shall   not       214  Moser  v.  Tucker,  87  Tex.  94,  26 
"rent"   or  lease  said  lands  or  tene-  S.  W.  1044,  47  Am.  St.  Rep.  72;  Hol- 
ments  during  the  term  of  said  lease   liday  v.  Aehle,  99  Mo.  273,  12  S.  W. 
to  any  other  person  without  first  ob-   797;   Mexican  National  Coal,  Timber 
taining  the  consent  of  the  landlord,   &  Iron  Co.  v.  Frank,  154  Fed.  217. 
his  agent  or  attorney).     See  Sealy  v.       ^r^  Kansas   Gen.   St.   1905,   §   4062; 
Kuttner,    41     Ga.     594;     Forrest    v.    Kentuclty  St.  1903,  §  2292;   Missouri 
Durnell,  8^  Tex.  647,  26  S.  W.  481.       Rev.    St.    1899,    §§    4107,    4108.     See 

2n  See    Kansas    Gen.    St.    1905,    §    Johnson  v.  Douglass,  73  Mo.  168. 
4061;    Kentucky    St.    1903,    §    2292;        21c  Hundley  v.  Moore,  6  Ky.   Law 
Missouri  Rev.  St.  1899.  §§  4107,  4108.   Rep.  519;   Thompson  v.  Gray,  15  Ky. 

In  Louisville  Gunning  System  v.  Law  Rep.  783.  And  see  Mabry  v. 
Parks,  31  Ky.  Law  Rep.  917,  104  S.  Harp,  53  Kan.  398,  36  Pac.  743. 
W.  331,  a  "lease"  of  a  wall  "for  ad-  217  Bass  v.  West,  110  Ga.  698.  36 
vertising  purposes"  was  regarded  as  S.  E.  244;  McBurney  v.  Mclntyre,  38 
within  the  statute  prohibiting  any  Ga.  261,  95  Am.  Dec.  388. 
"transfer"  by  the  tenant  "of  his  21s  McBurney  v.  Mclntyre,  38  Ga. 
term  or  interest  in  the  premises  or  261;  McConnell  v.  East  Point  Land 
any  portion  thereof."  The  question  Co.,  100  Ga.  129.  28  S.  E.  80.  In 
may  be  suggested  whether  this  was  Hudson  v.  Stewart,  110  Ga.  37,  35 
not  a  license  rather  than  a  lease,  S.  E.  178,  it  was  decided  that  the 
and  -whether  a  license  would  be  oripinnl  landlord,  if  he  failed  to  take 
•within  the  statute.     Ante,  §  152  e.       some  affirmative  action  showing  hW 
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A  permission  given  by  the  lessor  to  the  lessee  to  lease,  within 
the  exception  in  the  statute,  has  been  held  to  authorize  an  as- 
signment, this  by  inference  from  a  previous  decision,  above  re- 
ferred to,  that  a  statute  prohibiting  subletting  prohibits  an  as- 
signment.2^^  But  a  permission  to  sublet  to  any  responsible 
party  in  the  same  line  of  business  agreeable  to  the  lessor  does 
not  confer  a  general  power  to  sublet.220  The  consent  or  per- 
mission may,  it  seems,  be  given  after  the  making  of  the  assign- 
ment or  sublease.221  "Where  the  lessee  was  permitted  to  sub- 
let, provided  this  did  not  "affect  the  property,"  the  right  to 

election  to  regard  the  sublessee  as  cided  that  the  assignment  did  not 
his  tenant,  could  not  recover  against  give  any  rights  to  the  lessor  and 
him  for  use  and  occupation,  since  the  lessee  inter  sese.  It  has  also 
such  an  election  involves  a  release  been  decided  that  the  sublessor  may 
of  the  original  lessee's  liability  for  recover  the  stipulated  rent  from  the 
rent,  which  could  not  be  presumed,  subtenant  although  it  is  in  terms 
In  Texas  it  is  somewhat  difficult  made  payable  to  the  original  lessor, 
to  harmonize  the  various  statements  the  latter  having  refused  to  recog- 
as  to  the  effect  of  such  a  prohibited  nize  the  subtenant,  and  having  col- 
assignment  or  sublease.  In  Forrest  lected  the  rent  reserved  in  the  head- 
V.  Durnell,  86  Tex.  647,  26  S.  W.  481,  lease  from  the  sublessor,  and  the 
it  Is  said  that  "if  the  consent  of  rents  named  in  the  two  leases  being 
the  landlord  be  not  given,  such  as-  the  same.  Heard  v.  Lockett,  20  Tex. 
slgnees  or  subtenants,  In  so  far  as   162. 

the  landlord  and  his  rights  are  con-  219  Menger  v.  Ward,  87  Tex.  622, 
cerned,  must  be  treated  simply  as  30  S.  W.  853.  In  Morrow  v.  Camp 
employes  of  the  lessee."  In  Gar-  (Tex.  Civ.  App.)  18  Tex.  Ct.  Rep. 
trell  V.  State  (Tex.  Cr.  App.)  61  153,  101  S.  W.  819,  a  directly  con- 
S.  W.  487.  it  is  said  that  the  legal  trary  decision  is  made  without  any 
status  of  the  tenant  Is  the  same  as  reference  to  the  earlier  decision  of 
if  he  had  made  no  attempt  to  sublet,  the  supreme  court. 
But  in  Brown  v.  Pope,  27  Tex.  Civ.  220  Boone  v.  First  Nat.  Bank,  17 
App.  225,  65  S.  W.  42;  Markowitz  v.  Tex.  Civ.  App.  365,  43  S.  W.  594. 
Greenwall  Theatrical  Circuit  Co.  221  Louisville  Gunning  System  v. 
(Tex.  Civ.  App.)  75  S.  W.  74;  Scott  Knighton,  31  Ky.  Law  Rep.  923,  104 
V.  Slaughter,  35  Tex.  Civ.  App.  524,  g  ^  332;  Mabry  v.  Harp,  53  Kan. 
80  S.  W.  643,  it  is  said  that  an  as-  ggg,  36  pac.  743:  B.  Roth  Tool  Co.  v. 
Bignment  is  ground  for  forfeiture,  champ  Spring  Co.,  93  Mo.  App.  530, 
The  case  first  cited  in  turn  cites  57  S.  W.  967;  Wright  v.  Henderson 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Settegast.  (Tg^.  Civ.  App.)  86  S.  W.  799;  Moore 
79  Tex.  256,  15  S.  W.  228,  in  which,  y  Graham,  29  Tex.  Civ.  App.  235,  69 
however,  the  court  refused  to  de-  g  ^^  2OO;  Wlldey  Lodge  No.  21  v. 
cide  the  question.  In  Morrow  v.  paris,  31  Tex.  Civ,  App.  632,  73  S. 
Camp  ("Tex.  Civ.  App.)  18  Tex.  Ct.  -^^  59, 
Rep.  153,  101  S.  V/.  819,  it  was  de- 
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sublet  was  held  to  be  unafTected  by  the  fact  that  the  rate  of 
insurance  was  increased  as  a  result  of  the  sublease.^-- 

A  statutory  prohibition  of  an  assignment  without  consent  by 
one  having  a  term  of  less  than  two  years  has  been  held  not  to 
apply  if  the  term  was  originally  for  two  years  or  more,  though  ^ 
it  has  less  than  two  years  yet  to  run  at  the  time  of  the  assign- 
ment.--3  A  lease  for  one  year,  with  a  right  of  renewal  for  five 
years,  has  likewise  been  held  not  to  be  within  such  a  statute.224 
A  lease  from  year  to  year  is  presumably  within  such  a  statute.225 

§  153.     Assi^ment  presumed  from  possession. 

If,  during  the  continuance  of  the  term  created  by  the  lease,  a 
person  other  than  the  lessee  is  found  in  possession  of  the  prem- 
ises, such  person  is  presumed  to  be  in  as  the  assignee  of  the 
leasehold.  This  presumption  finds  its  most  important  applica- 
tion in  connection  with  the  doctrine,  hereafter  stated,  that  an 
assignee,  but  not  a  subtenant,  is  liable  upon  the  covenants  on 
the  part  of  the  lessee,  including  that  for  rent,  and  consequently 
the  person  so  in  possession,  when  sued  on  a  covenant,  has  the 
burden  of  showing  that  he  is  not  an  assignee,226  or  that  he  is  an 
assignee  of  a  partial  interest  only.-^  The  same  principle  has 
been  applied  to  sustain  the  sufficiency  of  a  notice  to  quit  served 
on  the  person  so  in  possession,228  to  sustain  a  sale  of  the  lease- 
hold under  execution  against  hira,229  to  sustain  an  action  of  use 

222Dodd  V.  Ozburn,  128  Ga.  380,  57  Co.,   8  Mo.  App.  223;    Armstrong  v. 

g   E_  70.  Wheeler,  9  Cow.  (N.  Y.)  88;  Provost 

223Grlzi:le   v.   Pennington,   77   Ky.  v.  Calder,  2  Wend.  (N.  Y.)  517;  Lan- 

(14  Bush)   115.  sing  v.   Van  Alstyne,   2   Wend.    (N. 

224  Jones  V.  Hamm  (Mo.  App.)  74  Y.)  561;  Bedford  v.  Terhune,  30  N. 
S.  W.  150;  Jones  v.  Kansas  City  Y.  453,  86  Am.  Dec.  394;  Foster  v. 
Board  of  Trade,  99  Mo.  App.  433,  78  Oldham,  8  Misc.  331,  59  N.  Y.  St. 
S  W  843.  And  see  Moore  v.  Guard-  Rop.  239,  28  N.  Y.  Supp.  559;  Frank 
ian  Trust  Co.,  173  Mo.  218,  73  S.  v.  New  York,  L.  E.  &  W.  R.  Co.,  122 
^     J43  N.  Y.  197,  25  N.  E.  332,  10  L.  R.  A. 

225  See  B.  Roth  Tool  Co.  v.  Champ  SSI;  Washington  Real  Estate  Co.  v. 
Spring  Co.,  93  Mo.  App.  530,  67  S.  Roger  Williams  Silver  Co.,  25  R.  I. 
^     gg7        '  483,  56  Atl.  68G.  64  L.  R.  A.  158. 

228  Dickinson  Co.   v.  FitterHne,   69  227  phee  v.  Gray,  15  Ir.  C.  L.  296. 

Minn.  162.  71  N.  W.  ICiO;   Weide  v.  228  Doe    d.    Morris    v.    Williams,    6 

St.  Paul  Boom  Co..  92  Minn.  76.  99  Barn.   &   C.    41. 

N.  W.  421:  Adams  v.  French,  2  N.  H.  "»  Doe    d.    Ratten    v.    Murless,    6 

387;    Ecker  v.   Chicago,  B.   &  Q.  R.  Maule  b  S.  110. 


§  153  PRESUMPTION  OF  ASSIGNMENT.  95I 

and  occupation  by  the  original  lessor  against  such  person,-^o  to 
sustain  a  summary  proceeding  (forcible  detainer)  against 
him,23i  and  to  rebut  a  claim  of  adverse  possession  by  him.232 
Whether  the  presumption  would  be  applied  in  order  to  show  a 
breach  of  a  covenant  or  condition  against  assignment  appears 
never  to  have  been  directly  decided,  and  the  inferences  to  be 
drawn  from  the  decisions  in  this  regard  are  not  harmonious. -^s 

The  presumption  of  an  assignment,  as  established  by  the  cases, 
is  not  conclusive,  and  it  may  be  shown  that  a  person  is  in  pos- 
session as  subtenant  and  not  as  assignee,234  or  that  he  is  on  the 
premises  as  a  licensee  only.^^s  And  it  seems  that  the  presump- 
tion may  be  rebutted  by  showing  merely  that  there  was  no  actual 
assignment  of  the  lease.^se  There  are,  however,  occasional  de- 
cisions to  the  effect  that  the  relinquishment  of  possession  by  the 

230Coit  V.  Planer,  51  N.  Y.  647;  412;  Bedford  v.  Terhiine,  30  N.  Y. 
Bedford  v.  Terhune,  30  N.  Y.  453,  86  453,  86  Am.  Dec.  394  (semble) ; 
Am.  Dec.  394;  Page  v.  McGlinch,  63  Cross  v.  Upson,  17  Wis.  638,  86  Am. 
Me.   472.  Dec.  730.     In  Frank  v.  New  York,  L. 

281  Thompson  v.  Ackerman,  21  E.  &  Vv^.  R.  Co.,  122  N.  Y.  197,  25  N. 
Ohio  Cir.  Ct.  R.  740;  Weinhandler  v.  E.  332,  10  L.  R.  A.  381,  the  court 
Eastern  Brew.  Co.,  89  N.  Y.  Supp.  16.   says:     "It  is  claimed   that  the  sup- 

232  Wittman  v.  Milwaukee,  L.  S.  posed  as'?i,?nee  may  rebut  this  pre- 
^  W.  R.  Co.,  51  Wis.  89,  8  N.  W.  6.  sumption  by  proving  that  he  never 
Here,  however,  it  appeared  that  the  had  anj^  assignment,  and  there  is 
person  in  possession  originally  en-  authority  for  that  position.  This, 
tered  as  purchaser  at  foreclosure  we  think,  is  open  to  question,  pro- 
sale  of  the  lessee's   property.  vided    proof    of    that    fact    involves 

233  See  post,  at  notes  238,  239.  proof  of  entry  without  right  or  as  a 

234  Cross  V.  Upson,  17  Wis.  638,  86  trespasser."  But  this  last  limita- 
Am.  Dec.  730;  Dey  v.  Greenebaum,  tion  upon  the  right  to  show  the  ab- 
82  Hun,  533,  64  N.  Y.  St.  Rep.  335,  sence  of  an  assignment  is  obviously 
31  N.  Y.  Supp.  610;  Kain  v.  Hoxie,  not  applicable  v/hen  it  appears  that 
2  Hilt.  (N.  Y.)  311;  Durando  v.  Wy-  the  possession  is  by  permission  of 
man,  4  N.  Y.  Super  Ct.  (2  Sandf.)  the  original  lessee.  See  Dey  v. 
597.  Greenebaum,   82  Hun,  533,  64  N.  Y. 

235  Dey  V.  Greenebaum,  82  Hun,  St.  Rep.  335,  31  N.  Y.  Supp.  610,  21 
533,  64  N.  Y.  St.  Rep.  335,  31  N.  Y.  Am.   Rep.    606. 

Supp.  610,  21  Am.  Rep.   606;    Wash-  In  Ecker  v.  Chicago,  B.  &  Q.  R.  Co., 

ington  Real  Estate  Co.  v.  Roger  Wil-  8  Mo.  Apo.  223.  it  is  apparently  held 

liams    Silver    Co.,    25    R.    I.    483,    56  that   the  absence   of  an   assignment 

Atl.  686,  64  L.  R.  A.  158.  cannot    be    shown,    but    that    there 

236  It  is  so  decided  in  Quackenboss  must  be  explicit  proof  of  a  sub- 
V.    Clarke,    12    Vv^end.    (N.    Y.)    555;  lease. 

Welsh  V.  Schuyler,  6  Daly   (N.  Y.) 
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lessee  to  another,  who  assumes  it,  makes  the  latter  an  assignee 
tor  the  purpose  of  imposing  liability  upon  him  under  the  cov- 
enants of  the  lease.-^' 

The  fact  that  an  assignment  is  prohibited  by  the  terms  of  the 
lease  has  in  one  state  been  regarded  as  sufTicieut  to  rebut  the  pre- 
sumption of  an  assignment,  on  the  theory  that  the  possession  is 
to  be  presumed  to  be  lawful.-^s  But  a  diflerent  view  has  been 
taken  elsewhere,  it  being  said  that  the  possibility  of  forfeiture 
on  account  of  an  assignment  strengthens  the  presumption 
thereof,  since  it  makes  it  more  desirable  to  conceal  it.^^o  In  an 
English  nisi  prius  case  it  was  held  that  the  fact  that  a  stranger 
was  in  possession,  and  that  he  had  declared  that  he  took  posses- 
sion from  another  stranger,  did  not  prove  that  the  lessee  had 
either  assigned  or  sublet,  so  as  to  subject  him  to  forfeiture  under 
s  condition  of  re-entry  in  the  lease,^"***  though  in  another  nisi  prius 
case  the  possession  of  a  stranger  was  regarded  as  raising  a  pre- 
sumption of  subletting,  so  as  to  be  within  such  a  condition.2*i 

§  154.    Requisites  of  assignment  and  of  sublease. 

The  English  statute  of  frauds^^s  provides  that  no  leases, 
estates  or  interests,  either  of  freehold  or  terms  of  years,  or  any 
uncertain  interest,  in  lands,  tenements  or  hereditaments,  shall 
be  assigned,  granted  or  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  assigning,  granting  or  sur- 
rendering, or  by  his  agent  lawfully  authorized  by  writing,  or  b,' 
act  and  operation  of  law.  This  provision  is  probably  in  force 
in  several  states  in  this  country .2*3  In  others,  approximately 
similar  provisions  are  in  force.-**     In  New  York  it  is  provided 

237  See   port,  at  note  .355.  24»  it    is    in    force    In    Maryland. 

288  Dey    V.    Greenebaum,    82    Hun,  See  Alexander's  British  Statutes. 

533,  64  N.  Y.  St.  Rep.  335,  31  N.  Y.  244  Kirby's  Dig.  St.  Arkansas  1904, 

Supp.  610;  Kernochan  v.  Whiting,  42  5  3605;  Floruln  Gen.  St.  1906,  §  2445 

N.  Y.  Super.  Ct.  (10  Jones  &  S.)  490.  (Signing,    sealing   and   and    attesta- 

280  Dickinson  Co.  v.  Fitterling,  69  tion   necessary  if  over  two  years) ; 

Minn.  162,  71  N.  W.  1030.  Missouri    Rev.    St.    1899,    §    3415;    2 

240  Doe  V.  Payne,  1  Starkie,  86,  per  New  Jersey  Gen.  St.  p.  1602,  §  2; 
Lord  Ellenborough.  Bates'  Ann.  St.  Ohio  §  4198:  Pennsyl- 

241  Doe  d.  Hindly  v.  Rickarby,  5  vnnia  Act  March  21,  1772;  South 
Bsp.  4,  per  Lord  Alvanley.  Carolina  Civ.  Code  1902,  §  2651. 

242  29  Car.  2,  c.  3,  §  3. 
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that  no  estate  or  interest  in  land,  other  than  a  lease  for  a  term 
not  exceeding  one  year,  shall  be  created,  granted,  assigned  or 
surrendered,  unless  by  act  or  operation  of  law,  or  by  deed  or 
conveyance  in  writing,245  and  this  language  has  been  adopted  in 
a  number  of  other  states.^^^  In  Maine  it  is  provided  that  no 
estate  or  interest  in  land  can  be  granted,  assigned  or  surrendered, 
unless  by  w^riting  signed  by  the  grantor  or  his  attorney,^^^  and 
in  other  New  England  states  a  similar  provision  is  found,  with 
the  addition  of  an  exception  in  favor  of  an  assignment  or  sur- 
render "by  operation  of  law. "2^8  In  some  states,  although  the 
local  statute  does  not  in  terms  require  any  writing  in  the  case 
of  an  assignment,  there  are  express  provisions  that  any  interest 
in  land,  or  any  interest  greater  than  a  leasehold  for  a  term 
named,  can  be  transferred  only  by  writing,-*^  and  these,  it  would 
seem,  are  clearly  applicable  to  the  transfer  of  a  leasehold  inter- 
est. The  words  of  exception,  contained  in  a  number  of  the  stat- 
utes named,  as  to  an  assignment,  grant  or  surrender,  "by  act 
or  operation  of  law,"  though  of  great  importance  in  connection 
with  surrender,249a  have  never  received  any  judicial  applica- 
tion in  connection  with  an  assignment. 

The  above  recited  provision  of  the  English  statute  of  frauds, 
requiring  an  assignment  to  be  in  writing,  does  not  contain  an 
exception  in  favor  of  short  leases,  as  does  the  provision  of  the 
same  statute  requiring  a  lease  to  be  in  writing,25o  and  it  has  ac- 
cordingly been  decided  in  England  that,  though  a  leasehold  is 
of  such  limited  duration  that  it  might  have  been  created  without 
writing,  it  can  nevertheless  not  be  assigned  without  writing.251 

245  New  York  Real   Prop.   Law,    §  1901,  c.  137,  §  12;   Yermont  Pub.  St. 

207.  190G,   §   2582. 

2iQ  Kansas   Gen.   St.   1905,  §   3255;  249  See  e.  g.,  California  Civ.  Code, 

Michigan     Comp.      Laws      1897,      §  5  1091;   Connecticut  Gen.  St.  1902,  § 

0109;     Minnesota    Rev.    Laws    1905,  4029;   Burns'  Ann.  St.  Indiana  1901, 

§  3487;  Montana  Rev.  Codes  1907,  §  §    6650;    Kentucky   St.   1903,    §   490; 

7967;    Nebraska   Comp.    St.    1905,    §  North   Dakota   Rev.    Codes    1905,    § 

3636;     Nevada     Comp.     Laws     1900,  4968;  Rhode  Island  Gen.  Laws  1896, 

§    2694;    Utah   Comp.    Laws    1907,    §  c.  202,  §  2. 

1974;     Wisconsin    Rev.    St.    1898,    §  249a  See  post,   §  190. 

2302.  250  See  ante,   §   25   d. 

247  Rev.  St.  1903,  c.  75,  §  13.  251  Botting  v.  Martin,  1  Camp.  317; 

24.S  Massachusetts     Rev.     Laws,    c.  Poultney  v.  Holmes,  1  Strange.  405 

127,   §   3;    New  Hampshire  Pub.   St.  (semble) ;   Pollock  v.  Stacy,  9  Q.  B. 
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In  this  eouutry,  while  the  same  view  has  been  asserted  in  one 
state,-°2  in  another  a  different  view  has  been  taken,  upon  the 
ground  that  the  le<;:islature  could  not  have  intended  to  pre- 
scribe a  greater  formality  lor  the  transfer  of  an  interest  than 
for  the  creation  thereof.253 

In  one  state  it  has  been  decided  that  an  assignment  of  a  terra 
must,  even  apart  from  any  express  provision  in  that  regard, 
necessarily  be  in  writing,  if  the  statute  rc(iuires  a  lease  for  a 
terra  of  that  duration  to  be  in  writing,  since  otherwise  a  lessee 
could  assign  his  whole  term  without  writing,  but  could  not  so 
sublet  for  a  part  of  his  term,  a  result  which  could  not  have  been 
intended.2!54 

It  has  been  decided  in  one  state  that  a  statute  providing  that 
no  action  shall  be  brought  on  a  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  in  or  concerning  a  longer  term  than 
one  year,  unless  in  writing,  requires  an  assignment  of  a  term  of 
over  a  year  to  be  in  writing.^^s  This  may  have  been  what  was 
intended  by  the  legislature,  but,  if  so,  the  intention  was  most 
obscurely  expressed.  A  "contract  for  the  sale  of"  an  interest 
in  lands  is  entirely  different  from  a  transfer  of  such  interest.^^i 
The  decision  suggests  the  question  whether  an  assignment  not 
made  for  any  pecuniary  consideration,  and  which  consequently 
lacks  the  slightest  element  of  a  "sale,"  would  be  within  the 
statute.  Even  if  there  is  a  consideration  for  the  assignment,  so 
that  this  in  effect  represents  the  consummation  of  a  sale  of  the 
leasehold,  an  action  by  or  against  the  assignee  is  not  an  action 
on  the  contract  of  sale,  but  is,  if  by  or  against  the  landlord, 
ordinarily  an  action  on  a  covenant  of  the  lease,  or  an  action  of 

1033     (semble) ;     Browne,     Stat,     of  423,    and    Overman    v.    Sanborn,    27 

Frauds  (5tli  Ed.)   §  45.  Vt.   54,  it  is   decided  that  the  lease 

252Lo?an  V.  Barr,  4  Har.  (Del.)  in  question,  being  by  parol,  the  as- 
546.  This  case  and  the  Pennsyl-  signment  might  well  be  by  parol, 
vania  cases  cited  in  the  next  follow-  There  is  no  discussion  of  any  par- 
ing note  involved  the  validity  of  an  ticular  statutory  provision, 
oral  surrender,  not  of  an  assign-  i^-t  Briles  v.  Pace,  35  N.  C.  (13 
ment.  but  the  same  principles  would  Ired.  L,aw)  279. 
apply  to  each.  "^•''  Chicago     Attachment     Co.      v 

2r.3McKinnpy   v.   Reader,    7   Watts  Davis  Sewing  IMnch.  Co.,  142  111.  171, 

(Pa.)    123;    Greider's   Appeal,   5   Pa.  31  N.  E.  438,  15  L.  R.  A.  754. 

422;    Kiester   v.  Miller,   25   Pa.   481.  asc  See  ante,   §§  IC,  25  b. 
And   in  Ross  v.   Schneider,   30   Ind. 
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ejectment,  while  if  by  or  against  a  third  person,  either  an  action 
of  the  latter  class  or  an  action  of  tort. 

It  would  seem  that  since,  as  just  suggested,  an  assignment  is 
an  actual  transfer  of  proprietary  rights,  and  not  a  mere  con- 
tract for  their  transfer,  the  doctrine  of  part  performance  has  no 
application  to  an  oral  assignment.  The  view,  however,  some- 
times asserted  or  indicated,^^"  that  such  doctrine  is  applicable 
to  an  oral  assignment,  is  in  accordance  with  the  numerous  de- 
cisions, elsewhere  referred  to,258  that  a  lease,  though  not  in  writ- 
ing as  required  by  the  statute,  is  effectual  if  followed  by  what 
the  courts  speak  of  as  "part  performance,"  by  which  is  meant 
a  course  of  action  based  on  the  theory  that  the  lease  is  valid. 
It  would  seem  that,  on  principle,  if  one  claiming  under  an  assign- 
ment which  is  invalid,  because  oral,  enters  into  possession,  he  is 
a  subtenant  at  will,  or  from  period  to  period,  since  he  is  in  by 
permission,  but  without  a  right  to  retain  possession  for  any  fixed 
period.  He  would  be,  that  is,  in  the  same  position  as  one  who 
enters  under  an  invalid  conveyance  in  fee  or  a  lease  not  in  con 
formity  to  the  statute  of  frauds. 

The  statute  requiring  an  assignment  of  the  leasehold  interest 
to  be  in  writing,  a  purchaser  thereof  at  execution  sale  does  not 
acquire  title  thereto  until  a  written  assignment  is  made  by  the 

257  In  Edwards  v.  Spalding,  20  lord.  In  re  Wiley's  Estate,  12  Phila. 
Mont.  54.  49  Pac.  443,  it  was  held  (Pa.)  152.  And  see  Geneva  Mineral 
that  where  the  assignee  accepted  the  Spring  Co.  v.  Coursey,  45  App.  Div. 
assignment,  agreed  to  pay  the  rent  268,  61  N.  Y.  Supp.  98.  On  the  other 
reserved,  and  took  possession,  the  hand  it  has  been  decided  that  pos- 
"contract"  was  taken  out  of  the  session,  if  discontinued  before  the 
statute  of  frauds,  and  he  was  liable  end  of  the  term,  did  not  validate 
to  the  landlord  for  rent.  And  so  the  assignment  (Johnson  v.  Read- 
there  was  decided  to  be  a  part  per-  ing,  36  Mo.  App.  306),  and  that  the 
formance  taking  the  case  out  of  the  taking  of  possession  had  no  effect, 
statute  and  rendering  the  assignee  at  least  at  law  (Chicago  Attach- 
liable  for  rent  when  he  took  posses-  ment  Co.  v.  Davis  Sewing  Mach.  Co.. 
sion  and  paid  some  installments  of  142  111.  171,  31  N.  E.  438.  15  L.  R. 
rent.  Dewey  v.  Payne,  19  Neb.  540,  A.  754;  Hunt  v.  Coe,  15  Iowa,  197; 
26  N.  W.  24S.  And  it  was  decided  Nally  v.  Reading,  107  Mo.  350,  17 
that  the  taking  of  possession  and  S.  W.  978).  But  as  to  Illinois,  see 
payment  of  consideration  by  an  as-  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
signee  made  the  assignment  effec-  Wood,  189  111.  352,  59  N.  B.  619. 
tive  for  the  purpose  of  relieving  the  25s  See  ante,  §  25  g  (5). 
assignor  from  liability  to  the  land- 
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sheriff.2''^=«"  But  it  has  been  held  that  the  purchaser  may  so  act 
towards  the  landlord  as  to  become  liable  to  him  for  rent,^^!  on  the 
theory  apparently  of  an  attornment  to  him.-"- 

Oceasionally  the  statute  requires  an  assignment  to  be  under 
seal,  at  least  if  the  estate  assigned  is  of  a  certain  quantum,"^^'  -^* 
and  it  seems  that  a  statute  requiring  conveyances  generally  to 
be  under  seal  would  apply  to  a  conveyance  of  a  leasehold  in- 
terest as  well  as  to  any  other  conveyance.^^s  Apart  from  an 
express  statutory  provision,  however,  there  is  ordinarily  no 
necessity  that  an  assignment  be  under  seal,  and  the  fact  that 
the  instrument  of  lease  itself  is  under  seal  is  immaterial  in  this  re- 
gard.26«  Even  accepting  the  rule  that  an  instrument  under  seal 
can  be  transferred  only  by  an  instrument  under  seal,  such  rule 
would  have  no  application  in  this  connection,  since  the  transfer  is 
not  of  the  instrument  of  lease,  but  of  the  leasehold  estate  created 
by  the  demise  embodied  in  the  instrument. 2^" 

There  are  in  some  jurisdictions  statutes  requiring  an  assign- 
ment of  a  lease,  at  least  when  over  a  certain  quantum  in  dura- 
tion, to  be  recorded-^^'s     And  it  seems  that  the  ordinary  provi- 

259,  260  Doe  d.  Hughes  v.  Jones,  9  and  the  asPTimption  (of  liability  un- 
Mees.  &  W.  372;  Joslin  v.  Ervien,  50  der  the  lease  by  the  assignee),  all 
N.  J.  Law,  39,  12  Atl.  136.  See  in  writing,  are  effective  without  seal 
Thomas  v.  Connell,  5  Pa.  13.  or  acknowledgment."    There  was  no 

2C1  Joslin  V.  Ervien,  50  N.  J.  Law,  reference  to  the  statute  in  question. 
39,  12  Atl.  136.  266  Barrett  v.  Trainor,  50  111.  App. 

262  See    ante,    §    19.  420;    Borderep.ux  v.   Walker,  85   111. 

263,264  Florida  Gen.  St.  1906,  §  App.  86;  Sanders  v.  Partridge,  108 
2448;  Maryland  Code  Pub.  Gen.  JMass.  556;  Holliday  v.  Marshall,  7 
Laws  1904,  art.  21,  §§  1,  10;  Ver-  Johns.  (N.  Y.)  211;  Warren  v.  Le- 
7nont  Pub.  St.  1906,  §  2584;  Peter  v.  land,  2  Barb.  (N.  Y.)  613. 
Schley's  Lessee,  3  Har.  &  J.  (Md.)  267  Sanders  v.  Partridge,  108  Mass. 
211;  Mayhew  v.  Hardesty,  8  Md.  479.   556.     As  to  this  case,  see  post,  notes 

265  But  though  the  Connecticut  302,  470. 
statute  (Gen.  St.  1902,  §  4029)  pro-  268  See  e.  g.,  California  Civ.  Code, 
vides  that  all  conveyances  of  lands  §§  1214,  1215;  Maryland  Code  Pub. 
shall  be  sealed  by  the  grantor,  in  Gen.  Laws  1904,  art.  21,  §  1;  Mnt- 
Stillman  v.  Harvey,  47  Conn.  26,  it  sachnsetts  Rev.  Laws  1902,  art.  127, 
was  held,  in  an  action  to  recover  §  4;  Michigan  Comp.  Laws  1897,  § 
rent  asrainst  persons  who  had  enter-  8994;  2  Gen  St.  New  Jersey,  p.  1936. 
pd  under  an  unsealed  assignment.  §  2;  Wew  York  Real  Prop.  Law,  §§ 
thnt  "as  between  the  parties,  the  per-  ?A0.  241;  West  Virginia  Code  190C,  § 
mission    to    assign,    the    assignment  3103. 
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sions  as  to  recording  "conveyances"  of  land  would  be  applicable 
to  a  conveyance  of  an  estate  for  years  as  well  as  to  one  of  an 
estate  in  fee,  unless  expressly  excepted  therefrom.-*^^  The  re- 
cording laws,  however,  as  applied  to  assignments  of  leasehold 
interests,  as  in  other  cases,  are  ordinarily  for  the  protection  only 
of  subsequent  innocent  purchasers,  so  that  a  failure  to  record 
the  assignment  does  not  affect  its  validity  as  between  the  par- 
ties thereto.^'^^ 

It  has  been  decided  that  a  statutory  requirement  that  an 
assignment  of  a  lease,  if  the  lease  is  for  a  longer  term  than  one 
year,  shall  be  acknowledged,  did  not  apply  to  a  lease  for  "so 
long  as  the  lessors  shall  continue  owners,"  since  their  ownership 
might  expire  in  less  than  a  year.^'^i 

The  assignment,  like  any  other  conveyance,  must  be  delivered 
in  order  to  be  effective,^'^^  jj^^  there  is  no  necessity  that  pos- 
session be  taken  thereunder. 2 'i'3 

Apart  from  any  requirements  such  as  those  above  referred  to, 
as  to  the  execution  of  the  assignment,  no  particular  form  is 
required,  it  being  necessary  only  that  the  intention  appear  to 
transfer  the  tenant's  entire  interest  in  the  whole  or  in  a  part  of 
the   premises.2'^4     A   conveyance   which   purports   to    be   in   fee 

269  But  a  contrary  construction  recorded.  Nickel  v.  Brown,  75  Md. 
was  placed  upon  a  New  Jersey  stat-   172,  23  Atl.  736. 

ute   in   Hutchinson   v.    Bramhall,   42  271  Rickard  v.  Dana,  74  Vt.  74,  52 

N.    J.   Eq.    372,   7   Atl.    873.     In   Mis-  Atl.    113. 

souri   an  assignment  of  a  leasehold  272  Canale  v.  Copeilo,   137   Cal.   22, 

was  held  to  be  within  a  statute  re-  69  Pac.  698. 

quiring  the  record  of  all  instruments  2-3  Williams  v.  Bosanquet,  1  Brod. 
by  v/hich  real  estate  may  be  affected.  &  B.  238;  Boston,  C.  &  M.  R.  Co.  v. 
Jennings  v.  Sparkman,  39  Mo.  App.  Boston  &  L.  R.  Co.,  65  N.  H.  393, 
663.  451,  23  Atl.  529;  Williams  v.  Down- 
In  Joseph  Speidel  Grocery  Co.  v.  ing,  18  Pa.  60.  See  post,  §  158  a  (2) 
M.  E.  Stark  &  Co.,  62  W.  Va.  512,  59  (e). 

S.  E.  498,  it  is  held  that  when  the  But    failure    to    transfer    the    pos- 

statute   requires  the  record  only  of  session   has   been   regarded   as   rais- 

conveyances  for  a  term   more  than  ing     a     presumption     of     fraud     as 

five  years,  an  assignment  of  a  term  against     the     assignor's     creditors, 

of  two  years  need  not  be  recorded.  Joseph  Speidel  Grocery  Co.  v.  M.  E. 

270  See  Bemis  v.  Wilder,  100  Mass.  Stark  &  Co.,  62  W.  Va.  512,  59  S.  E. 
446;    Williams    v.    Downing,    18    Pa.  498. 

60.  But  in  Maryland  the  assign-  2-1  See  Ross  v.  Schneider,  30  Ind. 
ment  is,  it  appears,  nugatory  unless  423;  Overman  v.  Sanborn,  27  Vt.  54. 
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simple  is  oft'cetive  for  this  pnrpose,^'^  and,  as  before  stated,  if 
there  is  a  transfer  of  the  whole  term  it  is,  in  most  jurisdictions, 
an  assicjnmont,  thonp:h  purportinj;  to  be  a  sublease.''** 

The  formal  requisites  of  a  sublease  are  the  same  as  those  of 
an  orij^iual  lease,  a  matter  which  has  been  previously  con- 
sidered.-^'^ 

§  155.    Assignment  by  way  of  mortgage. 

A  leasehold  interest  in  land,  like  any  other  interest  therein, 
may  be  made  the  subject  of  a  mortgacre  by  the  owner  of  such 
interest.-'^  As  to  whether  such  a  mortc:a.£rc  is  to  be  regarded 
as  a  "chattel"  mortcrage,  or  as  a  mortp:age  of  land,  the  view 
differs  in  different  states  and  under  different  statutes.^^a 

An   assignment,   in   terms,   of   the       27s  Worthlngton    v.    Lee,    61    Md. 
"lease,"    is    an    assignment    of    the  530;  De  Pere  Co.  v.  Reynen,  65  Wis. 
leasehold.      Patten     v.     Deshon,     67    271,  22  N.  W.  761,  27  N.  W.  155;  Mc- 
Mass.   (1  Gray)  325;  McNeil  v.  Ken-  Lennan   v.   Grant,   8   Wash.   603,   36 
dall,  128  Mass.  245.  35  Am.  Rep.  373;    Pac.    682. 
Potts  V.  Trenton  Water  Power  Co.,  9       2^6  See  ante,  §  151. 
N.   J.   Eq.    (1   Stockt.)    592;    Trabue       2-7  See  ante,  §§  25-33. 
V.  Mc Adams,  71  Ky.   (8  Bush)   77.  27s  See  Commercial   Bank  v.   Prit- 

A  bequest  of  all  of  one's  interest   chard,  126  Cal.  600,  59  Pac.  130. 
in  certain  property  in  which  he  has       279  it  has  been  decided  that  a  pro- 
a  leasehold  interest  is  in  effect  an    vision   for  the  record  of  mortgages 
assignment    of    that    interest.     Mar-   of    lands,    tenements    and    heredita- 
tin  V.  Tobin,  123  Mass.  85.  ments   applies   to   a   mortgage   of   a 

An  agreement  by  which  the  lessee  leasehold  (Johnson  v.  Stagg,  2 
sold  to  another  the  right  to  use  and  Johns.  [N.  Y.]  510),  and  that  such 
possei^s  the  land  as  long  as  he  him-  a  mortgage  is  within  a  provision  a3 
self  could  have  done  so  was  held  to  to  the  execution  and  recording  ot 
be  in  effect  an  assignment.  Ind-  "any  deed,  mort.':;age  or  other  in- 
ianapolis  Mfg.  &  Carpenters'  Union  strument  of  writing  by  which  any 
V.  Cleveland,  C,  C.  &  I.  R.  Co.,  45  Ind.  land,  tenement  or  hereditament  shall 
281.  be   conveyed,   or  otherwise  affected" 

A  transfer  by  a  les-^ee  of  a  store-  (Paine,  Kendall  &  Co.  v.  Mason,  7 
house,  of  all  his  property  "of  every  Ohio  St.  198).  But  in  New  Jersey 
nature  and  description,  consisting  it  has  been  held  that  an  act  requir- 
of  goods,  wares,  merchandises,  etc.,  ing  deeds  or  conveyances  of  Icinds, 
contained  in  the  storehouse  occu-  tenements  and  hereditaments  to  be 
pied"  by  him,  was  held  to  be  an  as-  recorded  does  not  apply  to  the  mort- 
signment  of  the  leasehold  interest  la  gage  of  a  leasehold.  Hutchinson  v. 
thn  storphouse.  Boyce  v.  Bakewell,  Bramhall,  42  N.  J.  T?q.  372,  7  Atl.  873, 
?7  Mo.  492.  apparently     overruling     Decker     v. 
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In  jurisdictions  in  which  a  mortgage  transfers  the  legal  title, 
the  mortgage  of  a  leasehold  interest  is  properly  an  assignment,28o 
placing  the  mortgagee,  as  we  shall  see  later,  in  privity  of  estate 
with  the  landlord.  The  case  is  different  in  jurisdictions  in 
which  the  mortgage  does  not  pass  the  legal  title.^si  The  mort- 
gagee, if  he  takes  possession,  is  responsible  to  the  mortgagor, 
like  any  other  mortgagee,  for  the  rents  and  profits  of  the  land.^^^ 

§  156.     Contract  to  assign. 

An  executory  contract  to  assign  does  not  have  the  effect  of 
an  assignment,  as  transferring  the  legal  title  and  right  to  pos- 
session, but  gives  merely  an  equitable  interestj^ss  though  the 
right  to  a  legal  assignment  may  be  enforced,2S4  unless  the  lease 
requires  the  lessor's  assent  and  this  he  refuses  to  give,285  or 
other  circumstances  exist  to  preclude  such  relief. 

Clarke,  26  N.  J.  Eq.  (11  C.  E.  Green)  Green)  163.     But  as  to  the  last  case, 

163;    Spielmann  v.   Kliest,   36   N.    J.  compare  Hutchinson  v.  Bramhall,  42 

Eq.  (9  Stew.)  199.     And  it  has  been  N.  J.  Eq.  372,  7  Atl.  873. 

so  decided  in  Pennsylvania  as  to  a  in  State  Trust  Co.  v.  Ca=;ino  Co.,  5 

statute    applying    to    mortgages    of  App.   Div.   381,   39   N.  Y.   Supp.   258, 

"real     estate."      Bismark     Bldg.     &  and  Westchester  Trust  Co.  v.  Hobhy 

Loan  Ass'n  v.  Bolster,  92  Pa.  123.  Bottling  Co.,  102   App.   Div.   464,   92 

In  New  York,  where  by  statute  the  N.  Y.  Supp.  482,  it  was  decided  that 
term  "real  property"  includes  chat-  a  statute  in  reference  to  filing  "any 
tels  real  except  leases  for  a  term  mortgage  creating  a  lien  upon  re.'il 
not  exceeding  three  years,  a  mort-  and  personal  property"  did  not  ap- 
gage  of  a  leasehold  for  over  three  ply  to  a  mortgage  which  covered 
years  is,  it  has  been  held,  within  a  only  a  leasehold  and  -certain  person- 
statute  requiring  mortgages  of  real  al    chattels. 

property  to  be  recorded.     Westches-  28o  Stockett    v.     Howard,    34    Md. 

ter  Trust  Co.  v.  Hobby  Bottling  Co.,  121;    Willison   v.  Watkins,   28  U.   S. 

102   App.    Div.   464,   92   N.  Y.    Supp.  (3  Pet.)   43,  7  Law.  Ed.  596. 

482;    Id.,    185   N.    Y.    577.    78    N.    B.  28i  See  post,  §  158  a   (2)    (f). 

1114.  282  North  Chicago  St.  R.  Co.  v.  Le 

That  provisions    requiring  chattel  Grand  Co.,  95  111.  App.  435. 

mortgages  to  be  recorded  do  not  ap-  283  Boston   El.   R.   Co.    v.   Grace   & 

ply    to    a    leasehold    mortgage,    see  Hyde  Co.,  50  C.  C.  A.  239,  112  Fed. 

Booth  V.  Kehoe,  71  N.  Y.  341;   State  279. 

Trust  Co.  v.  Casino  Co.,  19  App.  Div.  284  Hyde  v.  Warden,  3  Exch.  Div. 

344,  46  N.  Y.  Supp.  492;   Gaylord  v.  72;  Winter  v.  Dumerque,  12  Jur.  (N. 

Cincinnati    German    Bldg.    Ass'n,    2  S.)    726. 

Civ.    R.     (Ohio)     163;     Jennings    v.  285  willmott  v.  Barber,  15  Ch.  Div. 

Sparkman,  39  Mo.  App.  6G3;  Decker  96. 
V,   Clarke,   26   N.   J.   Eq.    (11   C   B. 
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It  has  been  doeided  to  be  the  duty  of  the  vendor  of  a  lease- 
hold interest,  and  not  of  the  vendee,  to  procure  the  lessor's  con- 
sent to  the  transfer,  if  this  is  required  by  tlie  lease, 2*"  and  the 
vendor  is  liable  in  damages  if  he  fails  to  use  his  best  endeavors 
so  to  do.-*^  A  lessee  who  had  contracted  to  assign  subject  to  the 
lessor's  approval  was  held  to  be  relieved  from  liability  if  he  did 
all  that  he  could  to  obtain  such  approval,  thou<,'h  the  lessor  acted 
unreasonably  and  vexatiously  in  refusing  to  give  it.^^s 

A  contract  to  assign  is  a  contract  for  the  sale  of  an  interest 
in  land  within  the  fourth  section  of  the  English  statute  of  frauds, 
or  its  local  equivalent.'*^ 

§  157.    Liabilities  of  assignor. 

a.  To  landlord — (1)  Based  on  privity  of  estate.  The  lia- 
bilities of  the  lessee,  based  upon  the  relation  of  landlord  and 
tenant,  as  distinguished  from  those  based  on  contractual  stipula- 
tions, that  is,  as  it  is  technically  expressed,  those  based  on 
"privity  of  estate"  as  distinguished  from  those  based  on  "priv- 
ity of  contract,"  necessarih'  continue  only  so  long  as  that  re- 
lation continues,  and  consequently  come  to  a.n  end  upon  the 
lessee's  assignment  of  the  leasehold  interest,  the  assignee  then 
becoming  tenant  in  the  lessee's  stead.-^^  But  it  is  necessarj--,  in 
order  that  the  lessee  be  thus  relieved  from  his  liabilities  based  on 
privity  of  estate,  that  the  assignee  be  accepted  by  the  landlord 
as  tenant,  either  by  express  assent  to  the  assignment,  or  by  an  act 
indicating  assent,  such  as  the  receipt  of  rent  from  the  assignee, 
since  the  tenant  has  no  right  to  destroy  the  tenancy,  into  which 
he  has  entered,  without  the  landlord's  assent.^oi     So  it  has  been 

286  Lloyd  V.  Crispe,  .5  Taunt.  249;  Johnson  v.  Reading,  36  Mo.  App.  306. 
Mason  v.  Corder,  7  Taunt.  9;  Austin  290  walker's  Case,  3  Coke,  22  a; 
V.  Harris,  7C  Mass.  (10  Gray)  296;  Marsh  v.  Brace,  Cro.  Jac.  334;  Mills 
Roberts  V.  Geis,  2  Daly  (N.  Y.)  53-5.     v.    Auriol,    1    H.   Bl.    433;    Auriol   v. 

287  Day  V.  Singleton  [1899]  2  Ch.  Mills,  4  Term  R.  94;  Wadham  v.  Mar- 
320.  lowe.    8    East,    314.    note;     Wall    v. 

2s»  Lehman n    v.    McArthur,    3    Ch.  Hinds,    70   Mass.    (4    Gray)    256.    64 

App.  496.  Am.  Dec.  64;   McBee  v.  Sampson,  66 

289King2ley   v.   Siebrecht,    92    Me.  Fed.   416;    Consolidated   Coal  Co.   v. 

23,  42  Atl.  249,  f)9  Am.  St.  Rep.  486;  Peers,   166    111.    361,   40   N.   E.    1105; 

Bernheimer  v.  Verdcn,  6?  N.  J.  Eq.  Bliss    v.    Gardner,    2    111.    App.     (8 

312,  49   Atl.   732;    Smith  v.  Perkins,  Bradw.)    422. 

15  Ky.  Law  R3p.  627,  24  S.  W.  722;  291  Auriol  v.  Mills,  4  Term  R.  94; 
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held  that  an  action  for  use  and  occupation,  which  is  based  on  the 
relation  of  tenancy,  that  is,  on  privity  of  estate,  as  well  as  on 
contract,292  will  lie  against  the  lessee  although  he  has  assigned 
his  interest,  provided  the  assignee  has  not  been  accepted  as  ten- 
ant.293 

The  principle  that  liabilities  based  on  privity  of  estate  cease 
to  burden  the  lessee  after  an  assignment  by  him  finds  an  appli- 
cation in  the  rule  that  an  action  of  debt  for  rent,  being  based,  not 
on  a  contract  to  pay  rent,  but  rather  on  the  theory  that  the  ten- 
ant has  taken  the  profits  due  by  the  land,  will  not  lie  against  the 
lessee  after  an  assignment  by  him,  and  the  acceptance  by  the 
lessor,  either  express  or  implied,  of  the  assignee  as  his  tenant.^^^ 
And  other  liabilities  from  which  the  lessee  is  relieved  by  an 
assignment,  assented  to  by  the  landlord,  may  be  suggested,  such 
as  that  for  waste. 

Consumers'    Ice    Co.    v.    Bixler,    84  By  such  statements  is  meant,  it  Is 

Md.   437,   '35  Atl.    1086;    Wadhara  v.  conceived,    that   the    lessee   is   liable 

Marlowe,    8    East,    315,    note;     Har-  for  the  rent  by  reason  merely   of  his 

raony  Lodge  v.   White,   30   Ohio   St.  enjoyment  of  the  land,  that  is,  his 

569,  27  Am.  Rep.  492;  Montgomery  v.  receipt  of  the  profits,  this  constitut- 

Spence,  23  U.  C.  Q.  B.  39.  ing   the  quid  pro   quo   necessary   to 

292  See   post,   §   302.  support   an   action    of    debt.        (See 

2»8  Shine  v.  Dillon,  1  Ir.  R.  C.  L.  Prof.  Ames'  article  in  8  Harv.  Law 

277.  Rev.  252).     So  Lord  Mansfield   saya 

294  See  cases  cited  ante,  notes  290,  that  the   action   of  debt  is  founded 

291.  not  merely  on  the  terms  of  the  de- 

In  Walker's  Case,  3  Coke,  22  a,  mise  but  on  the  enjoyment  of  the 
it  is  stated  that  there  is  privity  of  tenant.  Wadham  v.  Marlowe,  8 
contract  between  the  lessor  and  les-  East,  314,  note,  1  H.  Bl.  438,  note. 
see  for  the  purpose  of  an  action  of  Apparently,  in  the  time  of  Coke,  as 
debt.  But  it  is  also  said  in  the  same  v/as  the  case  in  the  time  of  the  Year 
case  that  upon  eviction  the  lessor  Books,  the  word  "contract"  was  used 
shall  not  have  an  action  of  debt  in  in  a  sense  different  from  that  in 
respect  of  the  contract  because  it  is  which  it  is  used  at  the  present  day, 
a  "real  contract,"  and  the  person  as  referring  only  to  transactions  in 
is  not  the  debtor  "but  in  respect  of  which  the  duty  arose  from  the  re- 
the  land."  And  so  in  Kidwelly  v.  ceipt  of  a  quid  pro  quo,  that  is.  such 
Brand,  1  Plowd.  70,  it  is  said  by  as  would  give  rise  to  an  action  of 
Mountague,  C.  J.,  that  in  the  case  debt.  See  note  by  Prof.  Ames  in 
of  a  lease  for  life  or  years,  rendering  8  Harv.  Law  Rev.  at  p.  253:  Pol- 
rent,  the  land  is  the  principal  debtor,  lock.  Contracts  (7th  Ed.)  171.  It 
and  the  person  of  the  lessee  is  "no  is  in  this  sense  that  the  word  is  used 
debtor  but  in  respect  of  the  land."  In  Walker's  Case,  3  Coke,  22  a,  su- 

L.  ana  Ten.  61. 
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(2)  Based  on  privity  of  contract.  Upon  an  assi<rnmpnt  by  a 
lossee,  thousrh,  as  we  shall  presently  see,  the  assip:nee  becomes 
liable  upon  the  express  covenants  of  the  lessee  which  "touch  and 
concern"  the  land,-'*^  the  lessee  remains  liable  on  such  cove- 
nants, as  well  as  on  others,  for  the  reason  that  one  who  has  sub- 
jected himself  to  a  contractual  liability  cannot  divest  himself 
thereof  by  his  own  aet.-^*'  The  fact  that  the  landlord,  either 
expressly  or  impliedly,  consents  to  such  assiqrnment,  as  when  he 
gives  his  consent  to  the  assignment  in  accordance  with  a  require- 
ment in  the  lease  of  such  consent,^'^'  or  he  accepts  rent  from  the 
assignee,238  (joes  not  affect  the  lessee's  continuing  liability  on  his 

pra.  (Compare  ante,  §  16,  note  Co.,  159  Ind.  237,  64  N.  E.  680:  Rec- 
G).  In  Woodward  v.  Marshall,  1  tor  v.  Hartford  Deposit  Co.,  190  111. 
Salk.  82,  it  Is  said,  arguendo,  and  380,  60  N.  E.  528;  Wineman  v.  Phll- 
apparently  admitted,  that  debt  for  lips,  93  Mich.  223,  53  N.  W.  168;  Bon- 
rent  is  founded  on  the  privity  of  es-  etti  v.  Treat,  91  Cal.  223,  27  Pac. 
tate,  but  action  of  covenant  is  found-  612,  14  L.  R.  A.  151;  House  v.  Burr, 
ed  upon  the  privity  of  contract.  24  Barb.   (N.  Y.)   525;   Pfaff  v.  Gold- 

295  See  post,  §  158  a  (2).  en,  126  Mass.  402. 

296  Barnard  v.  Godscall,  Cro.  Jac.  29s  Bachelour  v.  Gage,  Cro.  Car. 
309;  Brett  v.  Cumberland,  Cro.  Jac.  188;  Barnard  v.  Godscall,  Cro.  Jac. 
521;  Thursby  v.  Plant,  1  Lev.  259;  309;  Norton  v.  Acklane,  Cro.  Car. 
Baynton  v.  Morgan,  21  Q.  B.  Div.  579;  Barnes  v.  Northern  Trust  Co.. 
101,  22  Q.  B.  Div.  74;  Garner  v.  169  111.  112,  48  N.  E.  31;  Grommes 
Byard,  23  Ga.  289,  68  Am.  Dec.  527;  v.  St.  Paul  Trust  Co.,  147  111.  634,  35 
Consolidated  Coal  Co.  v.  Peers,  166  N.  E.  820,  37  Am.  St.  Rep.  248;  Har- 
111.  361,  46  N.  E.  1105,  38  L.  R.  A.  ris  v.  Heackman,  62  Iowa,  411,  17 
624;  Heller  v.  Dailey,  28  Ind.  App.  N.  W.  592;  Wall  v.  Hinds,  70  Mass. 
555,  63  N.  E.  490;  Barhydt  v.  Bur-  (4  Gray)  256,  64  Am.  Dec.  64; 
gess,  46  Iowa,  476;  Wall  v.  Hinds,  70  Charless  v.  Froebel,  47  Mo.  App.  45: 
Mass.  (4  Gray)  256,  64  Am.  Dec.  64;  Bouscaren  v.  Brown,  40  Neb.  722,  59 
Jackson  v.  Brownson,  7  Johns.  (N.  N.  W.  385;  Taylor  v.  DeBus,  31  Ohio 
Y.)  227,  5  Am.  Dec.  258;  Holliday  v.  St.  468;  Frank  v.  Maguire,  42  Pa. 
Noland,  93  Mo.  App.  403,  67  S.  W.  77;  Crevellng  v.  De  Hart,  54  N.  J. 
663;  Washington  Natural  Gas  Co.  v.  I^w,  338,  23  Atl.  611;  Edwards  v. 
Johnson,  123  Pa.  576,  16  Atl.  799.  10  Spalding,  20  Mont.  54,  49  Pac.  443; 
Am.  St.  Rep.  553;  Jones  v.  Parker,  Bailey  v.  Wells,  8  Wis.  141,  76  Am. 
163  Mass.  564,  40  N.  E.  1044.  47  Am.  Dec.  233;  Hartz  v.  Eddy.  140  Mich. 
St.  Rep.  485;  Shaw  v.  Partridge,  17  479,  103  N.  W.  852;  Shand  v.  McClos- 
Vt.  626;  Fryszka  v.  Prybeski.  139  key,  27  Pa.  Super.  Ct  2G0;  Mont- 
Mich.  461,  102  N.  W.  977.  See,  as  to  gomery  v.  Spence,  23  U.  C.  Q.  B.  39. 
the  continuing  liability  for  rent,  In  Piatt,  Covenants,  491,  other  cases 
post,   §   181  b,   at  notes  655-662.  to    the    same    effect    are    cited.     As- 

287  Jordan    v.    Indianapolis   Water  carete  v.  Pfaff,  34  Tex.  Civ.  App.  375, 
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stipulations.  And  an  express  consent  in  tlie  instrument  of  lease 
to  the  assignment  of  tlie  leasehold  has  no  greater  effect.^^^ 

This  principle,  that  the  lessee  remains  liable  on  his  covenants, 
is  most  frequently  applied  in  the  case  of  a  covenant  to  pay  rent, 
upon  which  the  lessee  continues  liable,  and  which  may  be  en- 
forced against  him  in  case  his  assignee  fails  to  perform  his  duty 
of  paying  the  rent.^oo  It  has  also  been  applied,  or  its  appli- 
cation suggested,  in  the  case  of  a  covenant  against  waste,  so  as 
to  render  the  lessee  liable  for  waste  committed  by  his  assignee,^^^ 
and  in  the  case  of  covenants  to  repair,^^^  -^o  pay  taxes,303  to 
drill  for  oil,^*^^  and  not  to  build  on  adjoining  premises.^o^ 

Occasional  statements  are  to  be  found  to  the  effect  that  while 
a  lessee  remains  liable  after  an  assignment  by  him,  upon  his 
express  covenants,  he  does  not  so  remain  liable  on  his  "implied" 
covenants.^"^^  The  only  implied  covenant  which  has  been  specif- 
ically named  in  this  connection  is  that  for  rent," implied"  from 
the  words  "yielding"  and  "pajnng,"^*^^  and  such  a  covenant  has 
accordingly  been  occasionally  held  not  to  bind  the  lessee  after 

78  S.  W.  974,  contra,  quotes  a  dietum  305  Batchelour  v.   Gage,    Cro.   Car. 

of   Shaw,  C.   J.,   rendered  in  Patten  188. 

V.   Deshon,  67   Mass.    (1  Gray)    325,  soa  Ghegan   v.   Young.    23   Pa.    18; 

which  is  certainly  not  law  in  Massa-  Charless  v.  Froebel,  47  Mo.  App.  45; 

chusetts.     See    Wall    v.    Hinds,    70  Consumers'  Ice  Co.  v.  Bixler,  84  Md. 

Mass.  (4  Gray)   256,  64  Am.  Dec.  64.  437,  35  Atl.  1086;    Fanning  v.  Stim- 

Nor  do  the  Texas  cases  cited    (Gid-  son,  13  Iowa,  42;  Harmony  Lodge  v. 

dings  V.  Felker,  70  Tex.  176,  7  S.  W.  White,  30  Ohio  St.  569,  27  Am.  Rep. 

694;  Le  Gierse  v.  Green,  61  Tex.  128)  492;  Kimpton  v.  Walker,  9  Vt.  191. 

support  the  decision.  sot  in    Bacheloure    v.    Gage,    Wm. 

299  Rector  V.  Hartford  Deposit  Co.,  Jones,  223,  in  deciding  that  the  les- 
190  111.  380,  60  N.  E.  528.  see  was   liable,   under  his   covenant 

300  See  post,  §  181,  at  note  653.  not  to  erect  a  building  on  the  land, 

301  Jackson  v.  Brownson,  7  Johns,  for  the  act  of  his  assignee  in  erect- 
(N.   Y.)    227.  ^°»  ^  building,  the  court  is  reported 

302  Brett  V.  Cumberland,  Cro.  Jac.  to  have  said  that  "there  is  a  differ- 
521;  Barnard  v.  Godscall,  Cro.  Jac.  enee  between  covenant  in  deed  and 
309_  covenant  in  law,  for  if  it  were  a  cov- 

303  MeKeon  v.  Wendelken,  25  Misc.  enant  in  law,  after  assignment  and 
711,  55  N.  Y.  Supp.  626;  Mason  v.  acceptance,  no  action  lies  against  the 
Smith,  131  Mass.  510.  first  lessee."     The  report  of  the  case 

304  Washington  N'^tnral  Gas  Co.  in  Batchelour  v.  Gage,  Cro.  Car.  188, 
V.  Johnson,  123  Pa.  576,  16  Atl.  799,  states  merely  that  "the  court  con- 
10  Am.  St.  Rep.  553.  ceived  that  inasmuch  as  it  is  an  ex- 
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assignment.^os  But,  as  else^vherc  statedj^*^"  it  is  douhlfiil 
whether  a  covenant  created  by  such  language  is  not  properly  an 
express  covenant,  and,  taking  this  view,  there  seems  to  be  little, 
if  any,  room  for  the  application  of  the  asserted  rule  that  the  les- 
see remains  liable  on  his  implied  covenants. 

It  is  sometimes  said  that  the  lessee  is  relieved  from  liability  on 
his  covenant  if  the  landlord  accepts  the  assignee  "as  his  ten- 
ant. "^^^^  This,  however,  as  appears  from  the  cases  previously 
cited,  is  not  correct.  Such  a  statement,  however,  may  perhaps 
mean  merely  that  the  lessee  is  relieved  from  liability  if  the  cir- 
cumstances show  that  the  landlord  regards  the  assignee  as  hold- 
ing, not  under  the  former  lease,  but  under  a  new  lease,  that  is, 
as  lessee  and  not  as  assignee,  in  which  case  there  results,  as  else- 
where explained,3ii  a  surrender  of  the  previous  lease,  whereupon 
the  former  lessee's  liability  on  the  covenants  thereof  comes  to  a:» 
end. 

In  case  of  the  death  of  the  lessee,  the  liability  on  his  covenant 
may  be  enforced  against  his  estate,  even  though  he  assigned  tlie 
leasehold,  and  the  breach  did  not  occur  during  his  life,3i2  that  is, 
as  he  himself  remains  liable  after  assignment,  his  estate  is  so 
liable  on  his  death. 

As  the  lessee  remains  liable  on  his  covenants  after  assignment, 
so  a  guarantor  of  the  performance  of  his  covenants  remains  liable 
as  such.313 

press    covenant    that    he    shall    not  v.  Collins,   186  Mass.   507,  71   N.   E. 

build,  it  shall  bind  him  and  his  ex-   979. 

ecutors,"    etc.     The    court    presum-        sn  See  post,  §  190  d. 

ably  had  in  mind  the  so-called  "im-       312  Brett  v.  Cumberland.  Cro.  Jac. 

plied"  covenant  to  pay  rent.     An  im-    .521 ;  Scott  v.  Lunt,  32  U.  S.  (7  Pet.) 

plied   covenant,   that   is,   a  covenant  596,    8   Law.   Ed.    797;    Broad  well    v. 

In  law,  not  to  build,  is  not  readily   Banks,    134    Fed.    470;    Greenleaf   v. 

conceivable.  Allen,  127  Mass.   248;    Van   Ren.=Rel- 

308  Fanning  v.   Stimson,    13   Iowa,   aer's  Ex'rs  v.  Platner,  2  Johns.  Cas. 
42;    Harmony    Lodge   v.    White,    30     (N.  Y.)  17:  Pate  v.  Oliver,  104  N.  C. 
Ohio    St.     569,    27    Am.    Rep.    492;    458,  10  S.  E.  709. 
Kimpton  v.  Walker,  9  Vt.  191;   An-       313  Oswald  v.  Fratenburg,  36  Minn, 
onymous,  1  Sid.  447  (dictum).  270,  31  N.  W.  173;  Morpran  v.  Smith, 

S09  See  post,  §  171  b.  70  N.  Y.  537;  Damb  y.  Hoffman,  3  E. 

310  See  e.  g.,  Patten  v.  Deshon,  67    d.    Smith     (N.    Y.)     361;     Almy    v. 
Ma.ss.  (1  Gray)  325.     The  same  view   Green,    13    R.    L    350.     See    Way    v. 
is  indicated  in  Whioher  v.   Cottrell,    Reed,  88  Mass.  (6  Allen)  364. 
165  Mass.  351,  43  N.  E.  114;   Cooley 
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The  lessee  is  not  relieved  from  liability  on  his  covenants  by 
the  fact  that  his  assignee  expressly  assumes  liability  tliereon.^i* 

b.  To  assignee.  The  question  of  the  possible  liabilities  of 
the  assignor  of  a  leasehold  to  the  assignee  thereof  has  ordinarily 
arisen  with  reference  to  covenants  for  title  by  the  assignor,  ex- 
press or  implied.  There  are  in  this  country  several  decisions 
to  the  effect  that,  upon  the  assignment  of  a  leasehold  interest, 
no  covenants  for  title  are  to  be  implied  in  favor  of  the  as- 
signee,^^^  and  this  view  has  the  support  of  a  distinguished 
writer.3^^  On  the  other  hand,  it  is  said,  in  a  modern  English 
case,^^'^  that  "if  the  (assignee)  be  disturbed  in  his  possession, 
which  he  is  when  distrained  upon  for  rent,  an  action  of  cov- 
enant will  lie  upon  the  word  'grant'  in  the  indenture  of  assign- 

314  Wineman  v.  Phillips,  93  Mich,  deed,  which  is  equivalent  to  saying 
223,  53  N.  W.  168;  Charless  v.  Froe-  that  there  are  no  implied  covenants. 
bel,  47  Mo.  App.  45;  Ranger  v.  Bacon,  if  the  owner  of  the  leasehold  pur- 
3  Misc.  95,  22  N.Y.  Supp.  551;  Adams  ports  to  transfer  merely  his  "right, 
T.  Shirk  (C.  C.  A.)  104  Fed.  54.  title   and   interest"  under  the  lease, 

315  In  Blair  v.  Rankin,  11  Mo.  442,  he  is  obviously  not  liable  for  any  de- 
it  is  said  that  "although  the  words  fects  of  title  or  incumbrances  on  the 
'grant'  or  'demise'  create  an  implied  leasehold.  Ballou  v.  Orr,  14  Misc. 
covenant  against  the  lessor,  yet  it  402,  70  N.  Y.  St.  Rep.  749,  35  N.  Y. 
is  nowhere  said  that  the  same  words  Supp.  1040;  Alford  v.  Cobb,  35  Hun 
will,  in  an  assignment,  create  an  im-  (N.  Y.)  651.  In  Knickerbacker  v. 
plied  covenant  against  the  assignor.  Killmore,  9  Johns.  (N.  Y.)  106,  there 
The  object  and  intent  of  the  parties  v/as  an  express  covenant  limited  to 
in  making  an  assignment  is  to  put  the  assignor's  own  acts,  and  this 
the  assignee  in  place  of  the  lessee,  itself  would  prevent  the  implication 
and  when  that  is  done  the  assignee  of  any  different  covenants.  See 
ceases  to  have  any  further  concern  Rawle,  Covenants  for  Title,  §  275. 
with  the  contract  unless  he  has  3i6  Rawle,  Covenants  for  Title,  § 
bound  himself  by  express  cove-  272,  citing  Landydale  v.  Cheyney, 
nants."  In  V/aldo  v.  Hall,  14  Mass.  Cro.  Eliz.  157.  But  in  that  case, 
486,  it  was  held  that  no  covenants  though  the  defendant's  counsel  ar- 
were  implied  from  the  words  "grant-  gued  that  there  was  no  warranty  im- 
ed,  bargained  and  sold"  used  on  the  plied  on  the  grant  or  assignment  of 
assignment  of  a  lease.  To  the  same  the  leasehold,  the  decision  was  ap- 
effect,  that  covenants  are  not  to  be  parently  based  on  the  ground  that, 
implied,  see  McClenahan  v.  Gwynn,  the  lessee's  estate  having  terminated, 
3  Munf.  (Va.)  556,  and  Sanborn  v.  the  covenant  also  came  to  an  end. 
Cree,    3    Colo.    149,    in    which    latter  See  Rawle,  op.  cit.  §  275. 

case  it  is  said  that  an  assignee  with-       sit  Baber  v.   Harris,  9  Adol.  &  E. 
out  warranty  stands  in  the  position    532. 
of   one   claiming  under  a  quitclaim 
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nient."  And  there  is  an  old  authority,  appan-Jitly,  to  the  efTecl 
that  the  word  "jjrant"  in  an  assi{?nraent  of  a  chattel  real  created 
a  warranty.^  ^^  There  are  also  occasional  decisions  or  dicta  to 
be  found  in  this  country  to  the  efl'ect  that  the  ordinary  rule 
that  a  warranty  of  title  is  to  be  implied  on  the  sale  of  a  per- 
sonal chattel  applies  to  the  assignment  of  a  term  for  years,  a 
chattel  real.2^^     If  such  a  rule  applies  to  the  case  of  the  assign - 

318  In  Simpkin  Simeon's  Case,  Y.  to-wit,  that  one  who  contracts  to 
B.  29  Edw.  3.  48,  and  30  Edw.  3,  14,  make  an  assignment  of  a  leasehold 
It  was  adjudged,  as  stated  by  Lord  in  the  future  is  bound  to  furnish  a 
Coke  in  Spencer's  Case  (5  Coke,  16),  good  title,  a  requirement  as  to  the 
that  "this  word  grant  in  this  case  of  duties  of  a  vendor  which  exists  in 
grant  of  a  ward  (being  a  chattel  the  case  of  one  contracting  to  sell 
real)  did  import  of  itself  a  war-  any  interest  in  land.  See  Rawle. 
ranty."  Covenants  for  Title,  §  32.  In  "Wet- 
In  Piatt,  Covenants,  48,  the  writer  zell  v.  Richcreek.  53  Ohio  St.  62,  40 
says  that  while  the  word  "grant"  did  N.  E.  1004,  the  same  error  occurs  as 
not  create  a  covenant  in  the  case  of  to  the  decision  in  Souter  v.  Drake, 
a  conveyance  in  fee  simple,  it  did  so  5  Barn.  &  Adol.  992,  but  the  court 
operate  on  the  assignment  of  a  chat-  refuses  to  decide  whether  there  are 
tel  interest.  For  the  latter  part  of  any  implied  covenants  of  title  on  an 
this  statement  he  cites  Person  v.  assignment.  In  Lewis  v.  Richard- 
Jones,  2  Rolle,  399,  Palm.  388,  where  son,  2  Ind.  T.  341,  51  S.  W.  969,  the 
there  is  a  dictum  to  the  effect  that  statement  in  Jeffers  v.  Easton,  Eld- 
the  word  "grant"  would  create  a  cov-  ridge  &  Co.,  113  Cal.  345,  45  Pac.  680, 
enant.  It  does  not,  however,  ap-  is  quoted  with  approval.  And  in 
pear  whether  an  assignment  of  a  Mains  v.  Henkle,  2  Ohio  Dec.  730. 
chattel  interest  or  a  conveyance  in  it  is  asserted  that  a  covenant  of  quiet 
fee  simple  was  in  question  in  that  enjoyment  is  to  be  implied  on  an  as- 
case,  which  is  translated  in  Viner's  signraent  for  a  valuable  considera- 
Abr.,  Covenant  (L  ,  a.)   p.  446.     See,  tion. 

also,  Co.  Litt.  384  a,  Butler's  note,  In  Winstell  v.  Hehl,  69  Ky.  (6 
from  which  it  appears  that  that  Bush)  58,  it  is  said  that  an  assign- 
learned  annotator  thought  that  a  ment  does  not  import  "an  implied 
covenant  might  be  implied  from  the  undertaking  by  the  assignor;  that 
word  "grant"  on  an  assignment  of  a  the  assignees  of  the  lease  shall  have 
leasehold  provided  the  assignment  the  undisturbed  possession  of  the  de- 
is  not  in  terms  a  conveyance  in  fee  mised  premises  during  the  term," 
simple.  and  that  "the  implied  obligation 
310  See  Jeffers  v.  Easton,  Eldridge  of  the  assignor  is  less  comprehensive, 
&  Co.,  113  Cal.  345,  45  Pac.  680.  This  and  does  not  exceed  that  which  is  gen- 
case  cites,  as  supporting  this  doc-  erally  implied  by  the  assignment  of 
trine,  the  case  of  Souter  v.  Drake,  a  bond  for  mon^y  on  the  conveyance 
5  Birn.  &  Aflol.  992,  which,  however,  of  land,  v;hlch  is  that  the  assignor 
decided  something  entirely  differant,  has  a  right  to  pass  to  the  assignee 
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ment  of  a  leasehold,  it  is  difficult  to  see  why  a  warranty  of  title 
should  not  also  be  implied  on  the  creation  of  a  leasehold,  this 
being  a  transfer  of  a  chattel  interest,  to  be  paid  for  by  install- 
ments of  rent.  But  there  is,  it  seems,  no  such  implied  warranty 
by  a  lessor,  apart  from  the  use  of  certain  words  of  demise.^so 

The  instrument  of  assignment  may,  and  frequently  does,  con- 
tain express  covenants  of  title,  and  these  are  usually  subject  to 
the  rules  which  would  apply  to  similar  covenants  on  a  transfer 
of  an  estate  in  fee  simple,  as  to  their  construction  and  scope,32i 
as  to  what  constitutes  a  breach,322  the  persons  entitled  to  the 
benefit  thereof, ^23  and  the  measure  of  damages  for  breach.324 

what    his    assignment    purports    to  paramount    title    and    possession    in 

pass;   or,  in  other  words,  that  he  is  another.     Wetzell    v.    Richcreek,    53 

the  absolute  and  unconditional  own-  Ohio  St.  62,  40  N.  E.  1004. 

er  of  the  land,  and  has  a  right  to  de-  A  covenant  of  warranty  limited  to 

mand  what  it  calls  for;  and  that  he  the  right,  title   and   interest  of   the 

will  respond  for  the  sufficiency  of  the  assignor  does  not  apply  to  a  liability 

obligor      or      his      representatives."  for  rent  or  taxes  accruing  after  the 

What  this  means  it  is  difficult  to  say.  assignment.     Trask    v.    Graham,    47 

320  See  ante,  §  80.  Minn.  571,  50  N.  W.  917.     A  covenant 

321  A  stipulation  that  the  lease  is  for  title  was  held  not  to  be  broken 
"genuine  and  in  full  force  and  by  the  fact  that  a  sublease  had  been 
effect,"  and  guaranteeing  to  the  as-  made  by  the  assignor,  the  benefit  of 
signee  "the  rights  and  title  of  said  which  was  expressly  transferred  to 
lease,"  was  regarded  as  equivalent  to  the  assignee  as  a  part  of  the  trans- 
a  covenant  of  seisin  and  of  peaceable  action  of  assignment.  Pease  v. 
enjoyment.  Wetzell  v.  Richcreek,  53  Christ,  31  N.  Y.  141.  It  seems  that 
Ohio  St.  62,  40  N.  E.  1004.  the  case  would  have  been  the  same 

Where  the  assignor  agreed  to  re-  had  the  right  to  the  rents  reserved 
fund  any  such  sum  as  might  be  re-  on  the  sublease  passed  merely  as  in- 
covered  from  the  assignee  by  suit  at  cident  to  the  assignment  of  the  prin- 
law  by  reason  of  his  purchase,  it  was  cipal  lease. 

held  that  he  was  liable  for  the  in-  323  in    Woodburn    v.    Renshaw,    32 

crease  of   rent   incurred   by  the   as-  Mo.    197,    it   was   held    that   since   a 

signee,  upon  taking  a  new  lease  from  covenant   by   the    assignor    that    the 

the  owner  of  the  freehold,  after  re-  premises  were  free  from  taxes  and 

covery  against  him  by  the  latter  in  assessments  was  broken  as  soon  as 

ejectment.     Wray  v.  Lemon,  81*  Pa.  made  in  case  there  were  taxes  then 

273.  due,  the  benefit  thereof  did  not  pass 

322  A  covenant  of  seisin  and  peace-  to  an  assignee  of  the  assignee.     See 
able    enjoyment    was     regarded     as  Rawle,  Covenants  for  Title,  §  205. 
broken  by  such  assignor  if  he  was  324  The    measure    of    damages    for 
unable  to   deliver  possession  to  the  breach  of  a  covenant  of  seisin  and 
assignee   an  account  of  a  prior  and  for  peaceable  enjoyment  was  held  to 


9Q,S  TRANSFER  OF  LEASEHOLD.  §  158 

A  covenant  by  the  lessee,  made  for  the  protection  of  the  inter- 
ests of  the  landlord,  cannot,  ordinarily  at  least,  be  enforced  by 
an  assignee  of  the  leasehold,  even  in  jurisdictions  where  third 
persons  are  allowed  to  enforce  a  contract  made  for  their  benefit, 
such  a  covenant  being  evidently  not  made  for  the  benefit  of  such 
assignee.^-^ 

§  158.    Liabilities  of  assignee. 

a.  To  landlord— (1)  Based  on  privity  of  estate.  The  as- 
signee of  a  leasehold  interest  becomes  the  tenant  in  place  of  his 
assignor,  and  is  substituted  for  the  latter  as  regards  liabilities 
arising  from  privity  of  estate.  Thus,  he  is  liable  for  the  reL<t 
reserved  in  an  action  of  debt,  by  reason  of  such  privity,  without 
reference  to  any  covenant,^  ^e  gn^  he  is  liable  if  he  commits 
waste.^-" 

In  case  the  leasehold  is  by  the  assignee  reassigned  to  another, 
the  first  assignee  is  no  longer  in  privity  of  estate  with  the  land- 
lord, and,  consequently,  his  liability  based  thereon  is  termi- 
nated.^^s 

(2)  Eased  on  privity  of  contract — (a)  At  common  law  and 
by  statute.  It  has  been  said  that,  at  common  law,  covenants  ran 
with  the  land,  though  not  with  the  reversion,^-^  that  is,  that  the 
benefit  and  burden  of  the  covenants  of  the  lease  passed  on  an 

be  at  least  the  consideration  paid  ing  in  the  market  with  sneh  as- 
for  the  assignment.    Welzell  v.  Rich-   signee. 

creek,  53  Ohio  St.  62,  40  N.  E.  1004.  "^g  Walker's  Case,  3  Coke,  22  a; 
See,  upon  the  question  of  measure  of  Thursby  v.  Plant,  1  Wms.  Saund.  237. 
damages,  Rnwle,  Covenants  for  Title,  note  (1);  Rowland  v.  Coffin,  S6 
c.  9,  summarized  in  2  Tiffany,  Real  Mass.  (9  Pick.)  52,  29  Mass.  (12 
Prop.    §    400.  Pick.)    125;    McKeon   v.    Whitney,   3 

s^-'The  only  case  bearing  on  this    Denio    (N.  Y.)    452. 
point  is  that  of  Findlay  v.  Carson,  97        3:7  See  ante,  §  109  b   (4). 
Iowa,  537,  66  N.  W.  759,  where  it  was       32fi  See    Daniels  v.   Richardson,   39 
decided  that  a  covenant  by  the  les-   Mass.   (22  Pick.)   565. 
see  of  a  coal  mine  not  to  operate  an-       sm  See  1  Wms.  Saund.  241  b.  notes 
other  mine,  inserted  in  the  lease  in    3    and    6    to    Thursby    v.    Plant;     1 
order  that  the  lessee  might  give  his    Smith's    Leading   Cases    (11th    Ed.) 
whole  time  and  attention  to  the  mino    .^.5,  notes  to  Spencer's  case;  Bickford 
leased   and  thus  increase  the  royal-  v.  Parson,  5  C.  B.  920,  930;  Manches- 
ties  to  be  paid  under  the  lease,  could    ter  Brewery  Co.  v.  Coombs  [1901]  2 
not  be   enforced  by  the  lessee's   as-   Ch.  608.     See,  alao,  ante,  §  149  b  (1), 
signee  to  prevent  the  lessee  compel-   notes   76,   77. 
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assignment  of  the  leasehold,  though  not  on  a  transfer  of  the  re- 
A'ersion.  The  effect  of  this  view  would  be  that,  for  the  purpose 
of  imposing  liability  under  covenants  running  with  the  land,  the 
statute  of  32  Plen.  8,  c.  34,  before  discussed,^^©  -^^g  entirely  un- 
necessary. The  courts  have  not  been  entirely  consistent  in  this 
regard,  they  sometimes  referring  to  the  rights  and  liabilities  of 
an  assignee  of  the  leasehold,  in  connection  with  the  covenants 
of  the  lease,  a^  being  based  on  this  statute,  and  sometimes  ignor- 
ing the  statute  in  this  connection. 

In  a  number  of  the  states  there  are  specific  statutory  provi- 
sions for  the  passing  of  the  benefit  of  and  liability  under  the 
stipulations  of  a  lease  to  a  transferee  of  the  leasehold,  as  well  as 
to  a  transferee  of  the  reversion.33i  These  statutes  are  usually 
t'ypressed  in  considerably  broader  terms  than  the  English  stat- 
ute, but  the  limitations  and  restrictions  upon  the  running  of  cov- 
enants as  established  in  England  have  ordinarily  been  adopted 
in  this  country  without  particular  reference  to  the  language  of 
any  local  statute. 

The  most  important  and  frequent  application  of  the  principle 
that  the  assignee  is  liable  upon  the  lessee's  covenants  occurs  in 
the  case  of  a  covenant  to  pay  rent,332  bat  the  principle  has  been 
applied  in  connection  with  numerous  other  covenants,  including 
covenants  to  repair,333  to  pay  taxes,^^^  to  reside  on  the  prem- 

In  Fitzh.  Abr.,  Covenant,  pi.  30,  it  does  not  repair,  action  of  covenant 

is  said  that  in  18  Hen.  3,  writ     of  lies  agginst  the  assign,   for  it  is  a 

covenant  was  held,  by  agreement  of  covenant  which  runs  with  the  land." 

court,  maintainable  by  assignee  for  This  decision  is  placed  by  Brooke  in 

a  term  of  years.     Pitzherbert's  work  25  Hen.  8,  that  is,  five  years  before 

was   first  published   in   1514.       The  the   passage   of  the   statute. 

case  referred  to  by  him  is  found  in  330  See  ante,  §  149  b  (1). 

Bracton's  Note  Book,  804,  and   Profes-  331  See  ante,  §  149  b  (1),  notes  79- 

sor  Maitland,  in  a  note  thereto,  says  86. 

that  "it  is  very  noteworthy  that  the  332  See  post,  §  181  b. 

benefit   of   a   lessor's   covenant   was  333  Spencer's  Case,   5   Coke,   16  a; 

considered   assignable   at   this    early  Minshull  v.  Oakes,  2  Hurl.  &  N.  793; 

f^ate."  Williams  v.  Earle,  L.  R.  3  Q.  B.  739; 

In  Bro.  Abr.,  Covenant,  pi.  32,  it  is  Demarest  v.  Willard,  8  Cow.  (N.  Y.) 

said  that  "if  a  man  leases  a  house  206;  Crawford  v.  Witherbee,  77  Wis. 

and  land  for  years,  and  the   lessee  419,  46  N.  W.  545,  9  L.  R.  A.   561. 

covenants   that   he  and  his  assigns  And  see  ante,  §  116    1. 

will  repair  the  house,  and  the  lessee  334  Salisbury    v.    Shirley,    66    Cal. 

grants  over  his  term,  and  the  assign  223,  5  Pac.  104;   State  v.  Martin,  82 
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ises,^'^  not  to  carry  on  particuliir  classes  of  trade  thereon,^''®  to 
insure,  under  certain  circumstauces,^^'  and  not  to  assign  without 
the  lessor's  assent,  at  least  when  assigns  are  raentioned.^ss  Other 
covenants,  the  burden  or  benefit  of  which  run  with  the  land, 
have  been  previously  named,  as  have  the  general  principles  de- 
termining the  running  of  covenants  upon  a  transfer  of  the  lease- 
hold as  well  as  of  the  reversion.^so 

The  assignee  cannot  repudiate  liability  on  his  lessee's  cov- 
enant on  the  ground  that  he  did  not  know  thereof,  since  he  is 
bound  to  take  notice  of  the  contents  of  the  instrument  of  lease,^*^ 
but  he  is  not  liable  if  the  landlord  expressly  agrees  at  the  time 
of  the  assiiznment  that  he  shall  not  be  liable.^*! 

(b)  Stipulations  not  under  seal.  Even  though  it  be  con- 
ceded that  covenants  ran  at  common  law  before  the  statute  of 
32  lien.  8,  e.  34,  upon  an  assignment  of  the  reversion,34  2  a  docs 
not  appear  that  stipulations  not  constituting  covenants,  as  not 
being  under  seal,  ever  ran,  and  such  stipulations  are  not  within 
the  scope  of  that  statute,  which  applies  in  terms  only  to  cov- 
enants in  indentures  of  leases.^^s  Consequently,  the  question 
might  be  suggested  whether  the  benefit  or  burden  of  such  an 
unsealed  stipulation  would  run  at  the  present  day,  without  ref- 
erence to  any  statute.^'*'*  Without  question  the  local  .statutes  in 
force  in  a  number  of  states,  providing  for  the  transfer  of  the 
rights  and  liabilities  of  the  original  parties  to  the  lease,  not  be- 

Tenn.  (14  Lea.)  92,  52  Am.  Rep.  167;  34o  Barroilhet  v.  Battelle,  7  Cal. 
Post  V.  Kearney,  2  N.  Y.  (2  Comst.)  450;  West  Virginia,  C.  &  P.  R.  Co.  v. 
394,  51  Am.  Dec.  303.  See  ante,  §§  Mclntire,  44  W.  Va.  210,  28  S.  E.  696; 
143  g,  149  b,  note  112.  Washington  Natural  Gas  Co.  v.  John- 

3.-?r,  Tatem  v.  Chaplin,  2  H.  Bl.  132.    son,  123  Pa.  576,  16  Atl.  799,  10  Am. 

s."?"  Mayor  of  Congleton  v.  Pattison,   St.  Rep.  553. 
10  East,  136;   Wertheimer  v.  Wayne       3"  Benedict  v.   Everard,   73   Conn. 
Circuit  Judge,  83  Mich.  56,  47  N.  W.   157,  46  Atl.  870;  Pond  v.  Torrey,  180 
47.  Mass.  226,  62  N.   E.  266. 

.^37  Vernon  v.  Smith,  5  Barn.  &  Aid.       312  See  ante,  note  329. 
1;    Northern   Trust    Co.   v.    Snyder's       ^<'' See  ante,  §  149  b   (7). 
Adm'x,  46  U.  S.  App.  179,  587;  Thorn-       •"'44  in   Dougherty   v.   Matthews,   3i7 
as'   Adm'r  v.   VonkapfE,   6   Gill   &  J.    Mo.    520,    88    Am.    Dec.    126,   the    a.s- 
(Md.)    372.     See    ante,    §    145   b,    at   signee  of  a  lessee  under  an  unsealed 
note  151.  instrument   of   lease   is  regarded   as 

83»>  See  ante,  at  note  152.  not  bound  by  the  stipulations  there- 

3-n»  See  ante,  §  149  b,  in. 
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ing  in  terms  restricted  to  "indentures  of  lease,  "^^^  would  be 
regarded  as  dispensing  with  any  necessity  that  the  lease  be  un- 
der the  seal  of  the  covenanting  party.  And  in  a  number  of 
states,  in  which  the  use  of  private  seals  has  been  by  statute 
abolished,  the  presence  or  absence  of  a  seal  would  be  immaterial 
in  this  as  in  other  connections. 

(e)  Breaches  of  covenant  before  assignment.  The  liability  to 
which  the  assignee  becomes  subject  is  a  liability  for  breaches 
of  the  covenant  which  may  occur  after  the  assignment,  and  not 
those  which  may  have  occured  by  the  lessee's  fault  prior  there- 
to.3*^  Accordingly,  in  the  case  of  a  covenant  to  pay  rent, 
the  assignee  is  not  liable  thereunder  for  rent  which  may  have 
become  due  before  the  assignment,^^"  unless  he  expressly  as- 
sumes liability  therefor.^*^  In  some  cases  the  courts  seem  to 
have  gone  rather  far  in  inferring  an  assumption  of  liability  from 
the  language  used.^"*^     Occasionally  a  covenant  is  such  that  anj' 

345  See  ante,  §  149  b  (2),  notes  79-  349  in  Fontaine  v.   Schulenburg  & 

86.  Boeckler  Lumber  Co.,  109  Mo.  ,55,  18 

346Gresoot  v.  Green,  1  Salk.  199;  S.  W.  1147,  32  Am.  St.  Rep.  648,  it 

Brittin  v.  Vaux,  Lutw.  109;  St.  Sav-  was   held   that  a  corporation   which 

iour's  V.  Smith,  3  Burrow,  1271;   As-  "stepped  into  the  shoes"  of  the  les- 

tor  V.  Hoyt,   5  Wend.    (N.  Y.)    603;'  see,  occupying  the  premises  and  con- 

Tillotson  V.  Boyd,  6  N.  Y.  Super.  Ct.  tinning  its  business,  was  liable  for 

(4  Sandf.)  516;  Dananberg  v.  Rhein-  taxes  which  had  previously  become 

heimer,  24  Mi^c.  712.  53  N.  Y.  Supp.  due,  since  it  presumably  assumed  the 

794;  Farmers'  Bank  v.  Mutual  Assur.  lessee's     debts.     And     in     Farmers' 

Soc,  4  Leigh    (Va.)    69.  Bank  v.  Mutual  Assur.  Soc,  4  Leigh 

But    the    assignee    may    lose    his  (Va.)  69,  a  covenant  by  the  assignee 

leasehold  owing  to  the  enforcement  to  pay  all  the  rents  and  perform  all 

of  a  forfeiture  for  a  breach  of  cove-  the  covenants  in  the  lease  contained 

nant  which  occurred  prior  to  the  as-  and  required  to  be  performed  by  the 

signment,  when  the  lease  expressly  lessee  was  held  to  render  him  liable 

gives  a  right  of  re-entry.    Ses  Collen-  for  breaches  previous  to  the  assign- 

der  V.  Smith,  20  Misc.  612,  45  N.  Y.  ment.     And  a  like  holding  was  made 

Supp.  1130,  and  po^t,  §  194  h.  when  the  assignment  provided  that 

347  Thomas    v.    Connell,    5   Pa.    13.  the   assignee  should   hold   the   lease 

Even  though  it  was   payable  in  ad-  "under  the  terms  thereof  and  under 

vance  for  the   period    during  which  and    subject    to    the    covenants    and" 

the  a=:si9mmpnt  was  made.     Wolf  v.  rents     therein     reserved     and     con- 

Ohick,  24  Misc.  763,  53  N.  Y.  Supp.  tained."    and    the    assignee    accepted 

874.  the  assignment,   caused  It  to  be  re- 

34«  Rawllngs   v.   Duvall,  4  Har.   &  corded,  and  "received  the  lease  there- 

McH.   (Md.)   1.  under."    Woodland  Oil  Co.  v.  Craw- 
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lircach  thereof  must  have  occurred  before  the  assiynmout,  as 
Avhen  something  was  to  be  done  by  the  lessee  at  a  certain  time 
and  the  assignment  was  after  that  time,  and  in  such  case,  neces- 
sarily, no  burden  thoroundor  passes  to  the  assignee.^^o 

(d)  Necessity  of  legal  assigmnsnt.  In  order  that  one  be  liable 
on  the  covenants  as  an  assignee  of  the  leasehold,  there  must,  by 
the  weight  of  authority,  be  what  purports  to  be  a  legal  assign- 
ment to  him,  and  accordingly,  the  fact  that  one  has,  by  a  con- 
tract to  purchase  the  leasehold  or  otherwise,  become  vested  with 
an  equitable  interest  therein,  and  has  entered  thereunder,  has 
been  regarded  as  not  sufficient  to  render  him  liable.^^i  Nor  can 
the  equitable  assignee  be  compelled  by  the  landlord  to  take  a 
legal  assignment,  so  as  to  impose  liability  on  him.^^a  This  being 
the  case  when  possession  is  taken  under  an  equitable  assign- 
ment, a  fortiori  one  is  not  liable  as  assignee  merely  because  he 
has  possession  without  any  assignment  whatever.^^' 

In  a  few  cases  in  this  country,  the  courts  have  regarded  an 
equitable  assignee  as  liable  under  the  covenants,^*   and,  occa- 

ford,  55  Ohio  St.  161,  44  N.  E.  1093,  377;     St.    Louis    Public    Schools    v. 

34  L.  R.  A.  62.  Boatmen's   Ins.   &  Trust  Co.,   5   Mo. 

350  Washington  Natural  Gas  Co.  v.  App.  91;  Chicago  Attachment  Co.  v. 
Johnson,  123  Pa.  576,  16  Atl.  799,  10  Davis  Sewing  Mach.  Co.  (111.)  25  N. 
Am.  St.  Rep.  553  (covenant  to  begin  E.  669;  Id.,  142  111.  171.  31  N.  E.  438; 
gas  well  at  certain  time) ;  Townsend  Bartlett  v.  Amberg,  92  111.  App.  377; 
V.  Scholey,  42  N.  Y.  18  (covenant  to  Haley  v.  Boston  Belting  Co.,  140 
erect  building  within  six  months).  Mass.  73,  2  N.  E.  785;  Quackenboss 
See  ante,  §  149  b  (9),  notes  192-194.  v.  Clarke,  12  Wend.  (N.  Y.)  555. 

351  Crouch  V.  Tregonning,  L.  R.  7  854  Astor  v.  Lent,  19  N.  Y.  Super. 
Exch.  88;  Cox  v.  Bishop,  8  De  Gex,  Ct.  (6  Bosw.)  612;  Mason  v.  Breslin, 
M.  &  G.  815;  Walters  v.  Northern  9  Abb.  Pr.  (N.  S.)  427;  40  How.  Pr. 
Coal  Min.  Co.,  5  De  Gex,  M.  &  G.  629;  436,  32  N.  Y.  Super.  Ct.  (2  Sweeny) 
Mayhew  v.  Hardesty,  8  Md.  479;  386;  Astor  v.  L'Amoreux,  6  N.  Y. 
Friary,  Holroyd  &  Healey's  Brewer-  Super.  Ct.  (4  Sandf.)  524;  Carter  v. 
ies  V.  Singleton  [1899]  1  Ch.  86;  Hammett,  12  Barb.  (N.  Y.)  253,  18 
Ramage  v.  Womack  [1900]  1  Q.  B.  Barb.  608;  Rothschild  v.  Hudson,  6 
116.  Wkly.  Law.  Bui.   (Ohio)    752;   Mead 

352  Moore  v.  Greg,  2  De  Gex  &  S.  v.  Madden,  85  Anp.  Div.  10,  82  N.  Y. 
304,  2  Phil.  Ch.  717,  overruling  Lucas  Supp.  900;  Fontaino  v.  Schulenburg 
V.  Comerford,  1  Ves.  Jr.  235,  3  Brnwn  &  Boeckler  Lumber  Co.,  109  Mo.  55, 
Ch.  166;  Ramage  v.  Womack  [1900]  18  S.  W.  1147,  32  Am.  St.  Rep.  648 
1  Q.  B.  116;  Merchants'  Ins.  Co.  v.  (semble);  B^rry  v.  McMnllen,  17 
Mazange,  22  Ala.  168.  Sorg.  &  R.  (Pa.)  84.     And  see  Wlck- 

353  See  Camp  v.  Scott,  47  Conn.  366,  ersham  v.  Irwin,  14  Pa.  108;  Negley 


§  15S  LIABILITIES  OF  ASSIGNEE.  973 

sionally,  it  seems,  one  has  been  subjected  to  liability  as  assignee 
merely  because  in  possession  of  the  premises,  though  he  was 
shown  to  be  in  possession  neither  as  legal  nor  equitable  as- 
signee.355  So,  although  an  assignment  is,  by  the  statute  of 
frauds  or  other  enactment,  required  to  be  in  writing,  there  are 
occasional  decisions  to  the  efl'ect  that  one  is  liable  as  assignee 
under  an  oral  assignment,  if  he  takes  possession  of  the  prem- 
ises.3^^  Though  these  decisions  are  mostly  based  on  the  doc- 
trine of  part  performance,  which,  it  seems,  is  properly  inappli- 
cablCj^^"^  their  tendency  is  in  accord  with  those  previously  re- 
ferred to,  holding  that  possession,  without  any  legal  assignment, 
is  sufficient  to  impose  liability,  since  it  would  frequently  be  diffi- 
cult to  ascertain  whether  there  is  an  actual  oral  assignment  ac- 
companying or  preceding  the  change  of  possession. 

V.  Morgan,  46  Pa.  285.     But  as  fo  the  In   Thomas  v.   Connell,    5   Pa.   13. 

New  York  law,  see  Bedford  v.  Ter-  and  Wickersham  v.  Irwin,  14  Pa.  108. 

hune,  30  N.  Y.  453,  86  Am.  Dec.  394,  it  is  said  that  one  becomes  liable  as 

and  other  cases  cited  post,  notes  355,  assignee  by  reason  of  the  enjoyment 

362.  or  right  of  enjoyment  of  the  prem- 

855  So  it  was  held  that  where  the  ises. 

lessee's   husband    entered    into    pos-  356  Baker  v.   J.   Maier  &   Zobelein 

session    without    administration    on  Brewery,   140   Cal.   530,   74  Pac.   22; 

the  lessee's  death,  he  was  to  be  re-  Carter  v.  Hammett,  12  Barb.  (N.  Y.) 

garded    as    assignee,    and    liable    as  253;    Dewey  v.   Payne,   19   Neb.   540, 

such  so  long  as  he  remained  in  pos-  26  N.  W.  248;   Edwards  v.  Spalding, 

session.     Noble  v.    Thayer,    19   App.  20   Mont.   54,   49  Pac.   443.     The  au- 

Div.  446,  45  N.  Y.  Supp.  302.     And  thorities    cited    in    the    first    of    the 

there  is   a   suggestion   to   the  effect  above    cases    furnished    no    support 

that  one  in  possession,  if  not  shown  to  the  decision.     lii  the  last  of  the 

to  be  a  sublessee,  is  liable  as  an  as-  above    cases    there    was    an    express 

signee,  in  Frank  v.  New  York,  L.  B.  assumption  of  liabilities  by  the  as- 

&  W.  R.  Co.,  122  N.  Y.  197,  215,  25  signee.     That  possession  is  not  suffi- 

N.  E.  332.    See,  also.  People  v.  Ger-  cient  for  this  purpose,  at  least  at  law, 

man  Bank,  110  N.  Y.  Supp.  291.  eee  Chicago  Attachment  Co.  v.  Davis 

In  Hatch  v.  Van  Dervoort,  54  N.  J.  Sew.  Mach.  Co.   (111.)   25  N.  E.  669; 

Eq.  511,  34  Atl.  9S8,  mortgagees  of  a  Id.,  142  111.  171,  31  N.  E.  438,  15  L. 

stock  of  goods  who  took  possession  R.  A.  754;  V/elsh  v.  Schuyler,  6  Daly 

and  occupied  the  building  in  which  (N.  Y.)    412. 

the  goods  were,   for  the  purpose  of  357  The   doctrine   of  part  perform- 

selling   them,   were    held    liable    for  ance  is  properly  applicable  only  to 

rent  under  the  lease.     Compare  Fish-  an  oral  contract,  and  not  to  an  oral 

er  V.  Pforzheimer,  93  Mich.   650,  53  conveyance    (ante,  §   25  g   [5]),  and 

N.  W.  828;  People  v.  Gilbert,  64  111.  an  assignment  is  a  convej'-ance.     But 

App.  203.  even   regarding  an  oral  assignment 
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The  various  decisions  above  referred  to,  apparently  to  the 
effect  that  if  a  person  enters  into  possession  by  permission  of 
the  lessor  or  the  latter 's  assignee,  he  is  liable  on  the  covenants 
as  if  a  legal  assignment  had  been  made  to  him,  are  presumably 
to  some  extent  the  result  of  a  desire  on  the  part  of  the  courts 
to  impose  the  liability  under  the  lease  upon  the  person  who  is 
enjoying  the  benefit  thereof.  But  their  effect  is  undoubtedly  to 
confuse  the  law  on  the  subject,  and  they  are,  it  is  sulimitted, 
erroneous  as  ignoring  the  well  settled  rule  that  a  subtenant  is 
not  liable  on  the  covenants  of  the  head  lease.^ss  The  person  go- 
ing into  possession  of  the  premises  by  permission  of  the  original 
lessee,  or  the  hitter's  assignee,  but  not  under  a  valid  legal  assign- 
ment, must  necessarily  do  so  as  a  tenant  of  the  lessee  or  of  the 
latter 's  assignee.^^^* 

The  fact  that  the  assignment  is  in  violation  of  a  condition  or 
covenant  of  the  lease  is,  as  before  stated,  no  reason  for  exempting 
the  assignee  from  liability  under  the  lessee's  covenants,  since  the 
assignment  is  valid  in  spite  of  the  stipulation.^^^  An  assignee 
is  liable  though  the  assignment  is  voidable  at  the  option  of  the 
assignor,  a  minor.^^^ 

(e)  Assignee's  entry  unnecessary.  At  one  time  it  was  held 
in  England  that  the  assignee  was  not  liable  on  the  covenants 

as  equivalent  to  a  contract  to  as-  sert  that  the  contract  is  not  legally 
sign,  the  doctrine  of  part  perform-  enforcible  because  of  the  statute  of 
ance,  while  properly  applicable  in  frauds.  But  there  is  no  such  equity 
favor  of  the  assignor  who  has  put  in  favor  of  a  third  person  who  has 
his  assignee  in  possession,  to  ob-  done  nothing  on  the  faith  of  the  con- 
tain specific  performance  of  the  lat-  tract, 
ter's  contract  to  pay  a  certain  sum  sds  See  post,  §  162. 
for  the  transfer  of  the  leasehold  es-  sssa  See  ante,  §§  13  a  (3),  14  b  (2). 
tate,  seems  entirely  Inapplicable  in  sb9  See  ante,  §  152  j  (2),  note  170. 
favor  of  a  person  not  a  party  to  such  aeo  Rothschild  v.  Hudson,  8  Ohio 
contract  to  enable  him  to  assert  a  Dec.  259,  32  Am.  Dec.  707.  And  see 
liability  on  the  part  of  such  intended  Mead  v.  Madden,  85  App.  Div.  10,  82 
assignee  which  can  exist  only  on  the  N.  Y.  Supp.  900,  where  it  was  decided 
theory  that  the  assignment  has  ac-  that  the  fact  that  an  assignment  was 
tually  been  made.  The  doctrine  set  aside  as  in  violation  of  the  bank- 
of  part  performance  is  based  on  the  rupt  law  did  not  affect  the  assignee's 
theory  that  after  a  party  has  been  liability  on  the  covenants.  But  this 
induced  partially  to  perform  a  was  based  on  the  theofy  that  pos- 
contract,  it  would  be  inequitable  to  session  was  sufficient  for  the  impo- 
allow  the  other  party  thereto  to  as-  sition  of  liability. 
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until  he  actually  entered,3oi  and  this  view  has  occasionally  been 
taken  in  this  eountry.^es  But  it  has  been  repudiated  in  most 
jurisdictions,  the  legal  assignee  being  regarded  as  liable  though 
he   never   takes   possession.^ss     He    must,    however,    accept   the 

361  Eaton  V.   Jaques,  2  Doug.   455  necessary    to    an    assignment.     The 

362  La  Dow  V.  Arnold,  14  Wis.  458;  record  vel  non  of  the  assignment 
Damainville  v.  Mann,  32  N.  Y.  197,  would  seem  to  be  absolutely  imma- 
88  Am.  Dec.  324;  McLean  v.  Cald-  terial  in  this  respect.  If  the  court 
well,  107  Tenn.  138,  64  S.  W.  16;  had  in  mind  the  declarations  in 
Snowden  v.  Memphis  Park  Ass'n,  75  earlier  cases  in  that  state  that  a  con- 
Tenn.  (7  Lea)  225.  It  is  so  assumed,  veyance  by  deed,  duly  acknowledged 
apparently  in  Landt  v.  McCullough,  and  recorded,  is  equivalent,  as  re- 
218  111.  607,  75  N.  E.  1069.  And  see  gards  results,  to  livery  of  seisin,  ife 
Walton  V.  Cronly,  14  Wend.  (N.  Y.)  is  sufficient  to  say  that  this  has  no 
63;  Moore  v.  Chase,  26  Misc.  9,  55  N.  application  to  the  transfer  of  an  es- 
Y.  Supp.  621;  Tate  v.  Neary,  52  App.  tate  less  than  freehold.  Nor  can  the 
Div.  78,  65  N.  Y.  Supp.  40,  and  the  possession  in  such  case  be  regarded 
cases  cited   ante,  note  355.  as    passing   by  force   of  the   statute 

The   opinion   in    Sanders   v.    Part-  of    uses,    there    being    no    seisin    on 

ridge,  108  Mass.  556,  contains  the  fol-  which  to  base  the  transfer.     Sanders 

lowing  language:     "It  is  stated  gen-  v.  Partridge,  supra,  is  referred  to  in 

erally  in  the  text  books  that  an  ac-  Collins   v.   Pratt,   181  Mass.   345,   63 

tual  entry  upon  the  demised  premises  n.    E.   946,   where,   in   deciding  that 

by  an  assignee  of  the  lease,  is  not  an  assignee  of  a  leasehold  was  liable 

requisite    in    order    to    charge    him  although  he   had    not  taken   posses- 

with   the   performance   of  covenants  sion,     the     court    distinguishes    the 

running    with    the    land.        But    we  earlier   case,   saying:    "But   in   that 

think  this  proposition  will  hold  good  case  the  assignment  was  not  undei* 

only   in   respect  of   assignments   by  seal,    and    while   this    was    held    to 

deed  recorded  and  delivered;   which  operate  as   a  transfer  of  the   lease, 

are  usually  regarded  as  effecting  a  *     *     *     it  was  further  held  that  he 

transfer,  not  only  of  title,  but  also  of  could  not  escape  liability  by  making 

the  legal  possession."     And  then  fol-  a  formal  assignment  without  chang- 

lows  the  language  quoted  post,  note  ing  possession." 

470.  Such  a  view  of  the  subject  has  ses  Williams  v.  Bosanquet,  1  Brod. 
never  been  asserted  elsewhere.  The  &  B.  238;  St.  Louis  Public  Schools  v. 
assignment  mu-,t  of  course  be  deliv-  Boatmen's  Ins.  &  Trust  Co.,  5  Mo. 
ered  in  any  jurisdiction,  that  is,  an  in-  App.  91;  Babcock  v.  Scoville,  56  111. 
tention  that  it  shall  take  effect  must  461;  University  of  Vermont  v.  Jos- 
be  indicated,  as  in  the  case  of  any  lyn,  21  Vt.  52;  Mayhew  v.  Hardesty, 
conveyance  (see  2  Tiffany,  Real  8  Md.  495;  Benedict  v.  Everard,  73 
Prop.  §  406).  If  by  the  reference  to  Conn.  157,  46  Atl.  870;  Trabue  v.  Mc- 
a  "deed"  the  court  means  a  sealed  in-  Adams,  71  Ky.  f8  Bush)  74;  Fen- 
strument,  it  may  he  remarked  that  nell  v.  Guffey,  155  Pa.  38,  25  Atl. 
previously  the  opinion  had  under-  785;  Bonetti  v.  Treat,  91  Cal.  223, 
taken  to  show  that  a  seal  was  not  27  Pac.  612,  14  L.  R.  A.  151;  Whit- 
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assig:nment  in  order  to  be  thus  liable  on  covenants,38-«  or,  as 
it  may  be  otherwise  expressed,  he  may,  unless  he  has  manifested 
his  acceptance,  repudiate  the  assignment  in  order  to  avoid  liabil- 
ity 305  ji^  burdensome  leasehold  cannot,  it  is  evident,  be  cast 
upon  a  man  against  his  will. 

(f)  Mortgagee  of  leasehold.  In  jurisdictions  in  whicli  a  mort- 
gage transfers  the  legal  title,  the  mortgagee  is  regarded  as  th^ 
assignee  of  the  leasehold,  and  is  as  such  liable  on  the  covenants, 
without  regard  to  whether  he  takes  possession  under  the  mort- 
gage.^°^  Even  in  jurisdictions  where  a  mortgage  docs  not  trans- 
fer the  legal  title,  the  mortgagee  is  liable  on  the  covenants, 
according  to   some   decisions,   if  he   takes  possession.^'''''     These 

comb   V.    Starkoy,    63    N.    H.    607,    4  Eaton    v.    Jaqnes,    2    Doug.    455.    in 

Atl.  793;    Smith  v.  Brinker,  17   Mo.  which  Lord  Mansfield  decided  that  a 

148,  57  Am.  Dec.  265;  Todd  v.  Cam-  mortgagee  of  the  term,  not  in  pos- 

eron,  2  U.  C.  Err.  &  App.  434.  session,  was  not  liable  on  the  cov- 

The  taking  of  possession  being  enants,  must  be  regarded  as  over- 
unnecessary,  an  averment  thereof  ruled.  In  New  Hampshire  it  has 
need  not  be  proven.  Pingry  v.  been  decided  that,  though  an  as- 
Watkins,  17  Vt.  379;  University  of  signee  gives  a  mortgage  back  to  his 
Vermont  v.  Joslyn,  21  Vt.  52.  assignor,   the   assignee   is   liable   on 

864  Macfarland   v.    Heim,    127    Mo.  the  covenants,  since  a  mortgagor  is 

327,  29  S.  W.  1030,  48  Am.  St.  Rep.  to   be    regarded    as    legal    owner    as 

629;   Frye  v.   Hill,   14  Wash.  83,  43  against   all   persons   other  than  the 

Pac.  1097;   Moore  v.  Chase,  26  Misc.  mortgagee.     The  court  says   that  if 

9,    55    N.    Y.    Supp.    621     (dictum).  McMurphy    v.    Minot,    4    N.    H.    251. 

And  this  rule  applies,  it  has  been  de-  supra,   is   inconsistent   with   this,   it 

cided,   in   favor  of  the  legatee  of  a  is   to   that   extent  overruled.     Trus- 

leasehold.      Whitcomb    v.     Starkey,  tees  of  Donations  v.  Streeter,  64  N. 

63  N.  H.  607,  4  Atl.  793.  H.  106,  5  Atl.  845.     See,     also.  Lord 

365  See  Hannen  v.  Ewalt,  18  Pa.  9.  v.  Ferguson,   9  N.  H.  380,  question- 

This   mode  of   exprespion   wouH   be  ing  M("Murphy  v.  Minot. 

more   correct   in   those   jurisdiction^  sa?  Walton    v.    Cronly,    14    Wend, 

in  which  a   conveyance  is  regarded  (N.  Y.)   63;  Astor  v.  Hoyt,  5  Wend, 

as   valid,   without   acceptance,   until  (N.   Y.)    603;    Levy  v.   Long   Island 

repudiated    by    the    grantee.     See    2  Brew.    Co.,   26    Misc.    410,   56   N.   Y. 

Tiffany,  Real  Prop.  §  407.  Supp.  242;  Prather  v.  Foote.  1  Disn. 

360  Williams  v.  Bo«anquet,  1  Brod.  (Ohio)   434;   McKee  v.  Angelrodt.  16 

&  B.  238;   McMurphy  v.  Minot,  4  N.  Mo.  283.     In  Tallman  v.  Bresler,  65 

H.    251;    Farmf^rs'    Bank    v.    Mutual  Barb.   3G9,   56  N.  Y.  635,  It  was  de- 

Assur.  Soc,  4  Leigh   (Va.)   69;   May-  cided  that  one  to  whom  the  leasehold 

hew  V.  Hard(?sty,   8  Md.  479;    Abra-  was  mortgaged  to  secure  his  pay  as 

hams    V.    Tappe,    60    Md.    317.     See  contractor  was  not  liable  as  a  mort- 

Simonds  v.   Turner,   120   Mass.   328.  gagee  in  possession  merely  because 
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decisions  seem  in  effect  to  assert  the  view  above  referred  to,^^^ 
that  one  who  takes  possession  without  any  assignment,  is  liable 
as  an  assignee.  On  the  other  hand  it  has,  in  two  states,  been 
ruled  that  a  mortgagee,  even  though  he  takes  possession,  is  not 
liable  on  the  covenants.^^s  In  accordance  with  the  latter  view 
are  the  decisions,  rendered  in  jurisdictions  where  the  legal  title 
passes  by  a  regular  mortgage,  that  one  claiming  under  an  equi- 
table mortgage  or  lien,  which  does  not  involve  a  transfer  of 
the  legal  title,  is  not  liable  on  the  covenants  although  he  takes 
possession.3^0 

Although  the  instrument  of  lease  requires  the  lessor's  consent 
to  any  assignment  of  the  mortgage,  an  assignee  by  way  of  mort- 
gage, who  is  liable  on  the  lessee's  covenants  by  reason  of  the 
fact  that  the  mortgage  transfers  the  legal  title,  may,  it  has  been 
decided,  without  the  lessor's  consent,  free  himself  from  liability 
by  giving  a  release  or  discharge  of  the  mortgage,  the  lessor's 
consent  to  the  mortgage  involving  his  consent  to  its  discharge 
in  the  usual  way.^'^ 

(g)  Assignee  by  operation  of  law.  When  an  assignment  takes 
place  by  operation  of  law,  the  assignee  ordinarily  becomes  liable 
on  the  covenants  running  with  the  land,  as  if  he  claimed  under 
a  voluntary  assignment.  Thus,  upon  a  sale  of  the  lessee's  lease- 
he  entered  to  do  work  under  his  the  mortgagee  of  a  leasehold,  pay- 
contract.  In  Astor  v.  Hoyt,  5  "Wend,  ing  rent  to  avoid  forfeiture,  may  re- 
(N.  Y.)  603,  it  is  held  that  a  mort-  cover  the  amount  of  the  payment 
gagee  is  in  possession  within  the  from  the  assignee  of  the  leasehold, 
rule  if  he  takes  his  mortgagor's  share  ses  See  ante,  at  note  355. 
of  the  fund  awarded  in  condemna-  369  Johnson  v.  Sherman,  15  Cal. 
tion    proceedings.  287,    76    Am.    Dec.    481;     Cargill    v. 

A  mortgagee  of  the  leasehold  is  Thompson,  57  Minn.  534,  59  N.  W. 
not  in  possession  so  as  to  be  liable    638. 

on  the  lessee's  covenant  merely  be-  370  Moore  v.  Greg,  2  Phil.  Ch.  717; 
cause  he  is  appointed  by  the  mort-  Merchants'  Ins.  Co.  v.  Mazange,  22 
gagor  as  agent  to  collect  rents  and   Ala.  168. 

make  payments  therefrom  on  the  371  Jamieson  v.  London  &  Canad- 
mortgage,  and  acts  accordingly,  ian  Loan  &  Agency  Co.,  30  Can.  Sup. 
Ireland  v.  United  States  Mortg.  &  Ct.  14,  afg.  26  Ont.  App.  116. 
Trust  Co.,  72  App.  Div.  95,  76  N.  Y.  That  the  execution  of  a  release 
Supp.  177;  Id.,  175  N.  Y.  491,  67  of  the  mortgage  relieves  the  mort- 
N.  B.   1083.  gagee,    although    the   release   is   not 

In  Dunlop  v.  James,  34  Misc.  708,  recorded,  see  Horner  v.  Chaisty,  101 
70  N.  Y.  Supp.  1019,  it  is  held  that   Md.  593,  61  Atl.  283. 

L.  and  Ten.  G2. 


978  TRANSFER  OF  LEASEHOLD.  §15<^ 

hold  interest  under  exeeution,  luul  ii  eonveyanec  thereof  to  the 
purchaser  by  the  sheritT,  the  purchaser  becomes  liable  upon  the 
eovenants.^'^-  Likewise,  the  purchaser  under  a  i'oreclosure  sale 
of  the  leasehold,^"  or  a  purchaser  at  tax  saie,''^^  may  be  made 
personally  liable. 

(h)  Executor  or  administrator  as  assignee.  AVe  have,  in  an- 
other place,  considered  the  liability  of  the  executor  or  ad- 
ministrator of  a  deceased  lessee  to  satisfy  a  covenant  of  the  lease, 
as  any  other  contract  liability  on  the  part  of  the  decedent,  out 
of  the  assets  of  the  decedent's  estate.^' ^  In  addition  to  this  lia- 
bility, the  executor  or  administrator  may  also,  as  being  the 
assignee  by  operation  of  law  of  the  leasehold  interest,  be  sub- 
ject to  a  personal  liability  on  covenants  running  with  the  land, 
as  may  any  other  assignee,  by  reason  of  his  being  in  privity  of 
estate  with  the  landlord.^'O  n  ^^s  been  decided,  however,  that 
he  cannot  be  thus  held  liable  as  assignee  unless  he  enters  and 
takes  possession  of  the  premises,^"'^  and  the  mere  fact  that  he 
pays  rent  is  not  equivalent  to  taking  possession  for  this  pur- 
pose.^'s  If  he  is  sued  as  assignee  for  rent,  it  is  no  defense  that 
he  has  fully  administered  the  assets,  since  the  profits  of  the 
land  are  presumed  to  be  greater  than  the  rent,  and  the  executor 

3T2  Smith  V.   Brinker,   17  Mo.   148,    Wis.  89.  8  N.  W.  6;  Pardee  v.  Stew- 
57     Am.     Dec.     2G5;     McMurphy     v.    ard,  37  Hnti  (N.  Y.)   259. 
Minot,  4  N.  H.  251;  Joslin  V.  Ervien,       374  Conrad     v.     Smith,     12     Phila. 
50  N.  J.  Law,  39,  12  Atl.  136;  Sutliff    (Pa.)  306. 
V.  Atwood,  15  Ohio  St.  186;  Snowden       s^-' See  ante,  §  55  a. 
V.  Memphis  Park  Ass'n,  75  Tenn.  (7        s-e  Hargrave's  Case,  5  Coke,  31  a; 
Lea)   225.     But  the  purchaser  is  not   Lyddall  v.  Dunlapp,  1  Wils.   (pt.  1) 
liable   until    a   conveyance    is    made   4.  5;  Tilney  v.  Norris.  1  Ld.  Raym. 
to   him      Thomas  v.   Connell,   5   Pa.   553;   Wollaston  v.  Hakewill,  3  Man. 
13-   Bartlett  v.  Amberg,  92  111.  App.    &  G-  297;    Buckley  v.  Pirk,  1  Salk. 

317;    In  re  Galloway,  21  Wend.   (N. 

^^f«„,r^v,^c     P«rir  Y.)   32,  34  Am.  Dec.  209;   Howard  v. 

In     Snowden    v.     Memphis     ParK  > 

,„   ^      ,    „„.     ,,    .„  Heinerschit.    16    Hun    (N.    Y.)    177; 
A«?<;'n    75   Tenn     (7   Lea)    225,   it   is 

Assn,    /o    lenn.    u                     ,  Becker  v.  Walworth,  45  Ohio  St.  169. 

asserted    that   the   purchaser  of   the  jg  N    E    1 

leasehold  at  execution  may  disrlaim  377  Wollaston  v.  Hakewill,  3  Man. 

the  interest   in   order   to   avoid    lia-  ^  q   297;  Kearsley  v.  Oxley,  2  Hurl, 

bility.  &  C.  896;  Howard  v.  Heinerschit,  16 

373  state  V.  Martin,  82  Tenn.    (14  Hun  (N.  Y.)  177. 

Lea)   92,  52  Am.  Rep.  167;  Wittman  37s  Rgndall  v.  Andreae,  61  Law  J. 

V.  Milwaukee,  L.  S.  &  W.  R.  Co.,  51  Q.  B.  630,  633. 
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has  no  right  to  apply  such  profits  otherwise  than  upon  rent.^'^^ 
He  may,  however,  as  against  a  claim  for  rent,  plead  and  show 
that  the  profits  are  not  equal  to  the  rent,  and  that  he  has  no 
assets,3so  though  he  remains  liable  to  the  extent  of  the  profits 
which  he  could  derive  from  the  premises,  using  proper  diligence, 
during  the  time  he  holds  the  premises  as  assignee/'^^^  Even  after 
entry  the  executor  may,  it  has  been  decided,  rid  himself  of  this 
liability  on  his  testator's  covenant  for  rent  by  relinquishing 
possession  to  the  landlord,  in  case  the  value  of  the  land  is  less 
than  the  rent,  and  there  is  a  deficiency  of  assets.^^^  j^  the 
ease  of  covenants  to  repair,  however,  it  has  been  decided,  the 
executor  cannot  plead  in  defense  that  the  premises  yield  no 
profit,  or  a  profit  insufiicient  to  satisfy  the  demand,^^^  nor  can 
he,  for  that  cause,  relinquish  possession  to  the  landlord  and 
thereby  free  himself  from  liability  on  such  a  covenant.^^^  The 
ground  of  this  distinction,  made  by  the  English  cases,  between 
the  right  of  the  executor  to  relieve  himself,  by  relinquishing  pos- 
session, from  a  liability  to  repair,  and  his  right  to  so  relieve  him- 
self from  a  liability  to  pay  rent,  does  not  clearly  appear.^s^ 

The  executor  or  administrator  can,  like  any  other  assignee,38« 
free  himself  from  liability  as  assignee  for  further  breaches  of 
covenant  by  an  assignment  over  to  another.^s^  He  cannot,  how- 
ever, thus  relieve  himself  from  liability  as  executor  or  adminis- 
trator to  the  extent  of  the  assets  in  his  hands,  if  his  decedent 
was  the  original  lessee.^^^ 

(i)     Heirs  and  legatees.     An  heir  of  the  lessee  may  be  liable 

379  2  Williams,  Executors  (9th  383  Tremeere  v.  Morison,  1  Bing. 
Ed.)  1636;  Buckley  v.  Pirk,  1  Salk.  N.  C.  89;  Sleap  v.  Newman,  12  C. 
317.  B.    (N.  S.)    116;   Tilney  v.  Norris,  1 

380  Billinghurst  v.  Speerman,  1  Ld.  Raym.  553.  See  Rendall  v.  An- 
Salk.  297  (debt);  Reid  v.  Tenterden,  dreae,  61  Law  J.  Q.  B.  630. 

4  Tyrw.  111.  ^«*  Sleap  v.  Newman,  12  C.  B.  (N. 

38iRubery   v.   Stevens,    4   Barn.   &  S.)  116. 

Adol.  241;   In  re  Bowes,  37  Ch.  Div.  385  Such  a  distinction  is  not  recog- 

128;    Hopwood    v.    Whaley,    6    C.    B.  nized  by  Bayley,  B.,  in  Reid  v.  Ten- 

744;   Rendall  v.  Andreae,  61  Law  J.  terden,  4  Tyrw.  118,  120. 

Q.   B.   630;    Inches  v.   Dickinson,   84  sse  See  post,  §  158  a  (2)    (n). 

Mass.  (2  Allen)  71,  79  Am.  Dec.  765.  387  Taylor  v.  Shnm,  1  Bos.  &  P.  21; 


382  2  Williams,  Executors,  1C39 
Wilkinson  v.  Cawood,  3  Anstr.  909 
Stephens  v.  Hotham,  1  Kay  &  J.  575 
Reid  V.  Tenterden,  4  Tyrw.  111. 


Goodland  v.   Ewing,  Cab.  &  E.   43. 

388  See    ante,    §    157    a    (2),    note 
312;    post,   §   181  c,  note   694, 
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jnder  the  latter 's  covenant,  to  the  extent  of  lands  whicli  have 
descended  to  him,  as  upon  any  other  obligation  of  his  ancestor.^** 
Apart  from  this  liability,  which  would  exist  only  in  case  of  a 
Jeficiency  of  personal  assets,  he  is,  it  seems  clear,  not  liable  as 
heir  on  the  lessee's  covenants,  though  these  are  such  as  to  run 
with  the  land,  and  though  the  covenant  in  terms  binds  the  heirs, 
-unce  the  leasehold  interest,  being  personalty,  does  not  pass  to 
iieirs.  And  this  has  been  held  to  be  so  even  though  the  heir 
entered  into  possession  of  the  premises  upon  the  ancestor's 
death.'*^*'  The  heir  of  the  grantee  in  a  conveyance  in  fee,  how- 
ever, upon  which  a  rent  has  been  reserved,  has  been  regarded  as 
liable  on  a  covenant  to  pay  the  rent,  since  the  grantee's  interest 
passes  to  him  by  deseent.^^^  And  in  the  case  of  a  lease  pur  autre 
■:ie,  granted  to  one  and  his  heirs,  an  heir  might,  in  some  jurisdic- 
tions, be  liable  on  the  covena.nts  of  the  lease  as  special  occu- 
pant.3»2 

One  to  whom  a  leasehold  interest  is  bequeathed  is  no  doubt 
liable  on  a  covenant  of  the  lease  if  he  does  not  refuse  the  bequest. 
He  may,  it  has  been  held,  exempt  himself  from  liability  by  such 
a  refusal.3^3 

(j)  Trustees  in  bankruptcy.  Upon  the  bankruptcy  of  the  ten- 
ant, assuming  that  this  does  not  of  itself  terminate  the  ten- 
ancy ,3^*  his  leasehold  interest  may  pass,  with  his  other  property, 
to  the  trustee  in  bankruptcy,  subjecting  the  latter  to  liabilitj'. 
like  any  other  assignee,  upon  the  covenants  of  the  lease.^^^  The 
trustee  is  not,  however,  bound  to  accept  the  leasehold  interest, 
if  he  has  reason  to  believe  it  will  be  more  of  a  burden  thar. 
a  benefit,^^^  and  the  cases  are  to  the  effect  that  the  trustee  incurs 

389Woerner,  Administration,  §§  H.  607,  4  Atl.  793;  Howard  v.  Heiner- 
574-576.  scliit,  16  Hun  (N.  Y.)  177  (semble). 

390  Camp  V.  Scott,  47  Conn.  366.  394  See  ante,  §  12  g  (7). 

301  Vn,n  Rensselaer  v.  Hays,  19  N.  395  Ex  parte  Faxon,  1  Lowell,  404, 
Y.  68,  75  Am.  Dec.  278;  Van  Rensse-  Fed.  Cas.  No.  4,704;  Summerville 
laer  v.  Read,  26  N.  Y.  558;  Tyler  v.  v.  Kelliher,  144  Cal.  155,  77  Pac.  889; 
Heidorn,  46  Barb.   (N.  Y.)   439.  White  v.  Griffing,  44  Conn.  437. 

392  See  2  Piatt,  Leases,  381.  As  396  in  re  Chambers,  Calder  &  Co., 
to  special  occupancy,  see  1  Tiffany,  08  Fed.  865;  In  re  Ten  Eyck,  7  N. 
Real  Prop.  §  33.  B.    R.     26,    Fed.    Cas.    No.     13,829; 

sMWhitcomb    v.    Starkey,    63    N.    Griswold  v.  Morse,  59  N.  H.  211. 


I   158  LIABILITIES  OF  ASSIGNEE.  981 

no  liability  under  the  lease  until  he  actually  indicates  his  ac- 
ceptance, either  by  word  or  act.^^'^ 

In  case  the  lessor  re-enters,  under  a  proviso  for  re-entry  in  the 
lease,  upon  the  bankruptcy''  of  the  tenant,  the  tenancy  is  neces- 
sarily terminated,  and  the  bankrupt,  or  his  trustee,  is  not  liable 
for  any  rent  which  would  otherwise  have  subsequently  ac- 
erued.2^^  Occasionally  the  lease  provides  that  upon  such  re- 
entry the  landlord  may  "relet"  the  premises,  and  assert  a  lia- 
bility against  the  lessee  for  any  deficiency  in  the  amount  of  rent 
so  obtained,  as  compared  with  that  originally  reserved.  Such  a 
contingent  liability,  like  that  for  the  whole  rent,^^^  cannot  be 
proved  in  the  bankruptcy  proceeding.^^*^ 

There  are  in  England  a  number  of  decisions  as  to  what  facts 
are  sufficient  to  show  an  acceptance  of  the  leasehold  by  the  trus- 
tee or  assignee  in  bankruptcy.  It  has  been  there  decided  that 
acceptance  is  not  necessarily  shown  by  the  fact  that  the  trustee 
offers  the  leasehold  for  sale,  in  order  to  ascertain  whether  it  has 
any  value,^*^i  by  his  release  of  a  subtenant  from  liability  for 
rent,^*^2  by  the  payment  of  rent  by  him  in  order  to  prevent  a  dis- 
tr'ess,^*^^  or  by  keeping  the  furniture  and  goods  of  the  bank- 
rupt upon  the  premises.^^^     On  the  other  hand,  there  are  English 

39T  In  re  Lucius  Hart  Mfg.  Co.,  17  bankruptcy,    and    applied    even     In 

N.  B.  R.  459,  Fed.  Cas.  No.  8,592;  In  cases  wtiere,   the   lease  being  under 

re  Washburn,  11  N.  B.  R.  66,  Fed.  seal,  there  could  be  no  legal  action 

Cas.   No.   17,211;    In  re   Mahler,  105  for     use     and     occupation.     Lowell, 

Fed.  428;  In  re  Ives,  18  N.  B.  R.  28,  Bankruptcy,  §  376. 

Fed.  Cas.  No.  7,116.  308  Ex  parte  Houghton,   1   Lowell, 

But  if  the  trustee,  without  accept-  554,  Fed.  Cas.  No.  6,725. 

ing  the  leasehold,  occupies  the  prem-  sss  See  post,  §  182  1. 

ises  for  the  purpose  of  carrying  out  4oo  in   re  Croney,  8  Ben.   64,   Fed. 

the   trust,   he   is   regarded    as   liable  Cas.    No.    3,411;    Ex    parte    Lake,    2 

for  the  value  of  such  temporary  use  Lowell,  544,  Fed.  Cas.  No.  7,991;    In 

and  occupation.     Bray  v.   Cobb,   100  re  Ells,  98  Fed.  967;   In  re  Shaffer, 

Fed.  270;  In  re  Grimes,  96  Fed.  529;  124  Fed.  111. 

In    re    Commercial    Bullstin    Co.,    2  4oi  Turner  v.   Richardson,    7   East, 

Woods,  220,  Fed.  Cas.  No.  3,060;  In  re  335.  barter  v.  Warne,  1  Moody  &  M. 
Lynch,  7  Ben.  26,  Fed.  Cas.  No.  8,634; 
In  re  Hufnagel,  12  N.  B.  R.  554,  Fed. 
Cas.  No.  6,837;    In  re  Ives,  18  N.  B. 

R.  28,  Fed.  Cas.  No.  7,116.     The  im-  ""  Wheeler   v.    Bramah.    3    Camp, 

position   of  such   liability  upon   the  340;    Goodwin  v.  Noble,  8  El.  &  B1. 

■trustee   is    said    to   be    an    equitable  587. 

practice   adopted   by    the    courts   of  404  Goodwin  v.  Noble,  8  El.  &  Bl. 


479. 

402  Hill  V.  Dobie,  8  Taunt.  325. 
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decisions  to  the  effect  that  such  acceptance  is  shown  by  the 
action  of  the  trustee  in  taking  possession  of  the  premises,  with- 
out any  disclaimer  of  a  purpose  to  take  possession  in  such  capac- 
ity,^"^  by  his  assumption  of  the  management  of  the  farm  con- 
ducted by  the  bankrupt  upon  the  premiscs,'*^^  by  his  use  of  the 
premises  in  such  a  way  as  to  injure  them,^*^^  or  by  his  actual  sale 
of  the  leasehold.^"'  It  is  said  that  "no  general  rule  can  be  laid 
down  as  to  the  effect  of  remaining  in  possession  of  the  demised 
premises,  or  paying  rent  for  them,  or  doing  any  other  act  con- 
sistent with  the  supposition  that  the  assignees  have  not  elected 
to  take  the  lease  as  part  of  the  property  of  the  bankrupt  for  the 
benefit  of  the  creditors,"  but  that  "each  case  must  be  determined 
by  the  peculiar  circumstances  belonging  to  it.  "■*°'' 

If  the  trustee  refuses  to  accept  the  leasehold  interest,  it  re- 
mains in  the  bankrupt.-*  ^^ 

As  before  stated,  a  general  covenant  or  condition  against  as- 
signment does  not  apply  to  such  an  assignment  of  the  leasehold 
to  the  trustee  by  operation  of  law,  nor  does  it  preclude  a  reas- 
signment by  the  bankrupt  in  the  settlement  of  the  estate.^^^ 

(k)  Assignees  for  creditors.  In  case  of  an  assignment  for  the 
benefit  of  creditors,  the  assignee  has,  by  the  American  deci- 
sions, the  same  right  which  a  bankrupt's  trustee  has,  to  refuse 
to  accept  the  leasehold,  if  this  will  involve  a  greater  burden  than 
benefit.^^2  j^^  ^e  has,  it  is  said,  a  reasonable  time  in  which  to 
determine  whether  he  will  accept  it.^^^  ju  England  a  different 
view  is  taken,  to  the  effect  that  if  the  assignee  accepts  the  con- 
veyance, he  cannot  refuse  to  accept  any  leasehold  interests 
included  therein.'*^ •*     It  has  been  said,  indeed,  in  this  country, 

587.     See  In  re  Yeaton,  1  Lowell,  420,  410  in    re    Ells,    98    Fed.    967;    Ex 

Fed.  Cas.  No.  18,133.  parte  Houghton,  1  Lowell,  554,  Fed. 

40.^  Hanson   v.    Stevenson,   1    Barn.  Cas.  No.  6,725. 

&  Aid.  ."03.  •'ii  See  ante,  §  152  f,  notes  111-115. 

406  Thomas  V.  Pemberton,  7  Taunt.  412  Dorrance  v.  Jones,  27  Ala.  630; 
206;  Bradshaw  v.  James,  20  Law  Horwitz  v.  Davis,  16  Md.  313;  Boyco 
T.    (N.   S.)    781.  V.  Balv-ewell,  37  Mo.  492;  Journeay  v. 

407  Carter  v.  Warne,  4  Car.  &  P.  Brackley,  1  Hilt.  (N.  Y.)  447;  Pratt 
191,  1  Moody  &  M.  479.  v.  Levan,  1  Miles  (Pa.)   358. 

408  Page  V.  Godden,  2  Starkie,  309;  41s  Smith  v.  Goodman,  149  111.  75, 
Hastlnes  v.  Wilson,  Holt  N.  P.  290.  36  N.  E.  621;  Walton  v.  Stafford,  163 
See  White  v.  Grlffing.  44  Conn.  437.  N.  Y.  558,  57  N.  E.  92. 

^'•»  Goodwin  v.  Noble.  8  El.  &  Bl.  414  white  v.  Hunt,  L  R.  6  Exch.  32. 
587,  per  Lord   Campbell. 
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that  if  the  leasehold  interest  is  specifically  mentioned  in  the  as- 
signment, the  acceptance  of  the  assignment  operates  to 
charge  the  assignee  to  the  same  extent  as  would  the  acceptance 
of  an  ordinary  assignment  of  a  leasehold  interest,^!^  but  this 
view  has  never  been  actually  applied. 

The  American  cases  are  to  the  effect  that  acceptance  of  the 
leasehold  by  the  assignee  is  not  to  be  presumed  from  his  ac- 
ceptance of  the  trust  for  creditors,  but  that  it  must  be  shown  in 
order  to  impose  liability  upon  him."*^^  Neither  an  entry  on  the 
premises  to  inventory  and  obtain  the  chattels  qf  the  assignor,-* i''' 
nor  the  use  of  the  premises  for  their  sale,-*!**  is  sufficient,  it  has 
been  decided,  to  show  an  acceptance,  nor  is,  it  seems,  a  transfer 
by  the  assignee  to  another  of  such  right  as  he  may  have  in  the 
land,  if  by  any  possibility  he  may  have  any  right.^^^  But  when 
the  assignee  entered  on  the  premises  and  remained  there  until 
within  a  few  days  of  the  expiration  of  the  lease  and  collected  rents 
from  the  subtenants  for  the  whole  of  the  last  quarter,  and  he  did 
nut  ^aotify  the  landlord  of  his  intention  not  to  accept  the  lease- 
hold, or  show  that  he  remained  on  the  premises  merely  long 
enough  to  remove  the  goods,  he  was  held  liable  as  having  ac- 
cepted;^-*' and  the  payment  of  rent  by  the  assignee  has  in  one 
case  been  decided  to  show  an  acceptance.-*^!  But  a  different 
view  as  to  the  effect  of  payment  of  rent  has  been  adopted  else- 
where.^^2 

It  has  been  decided  in  one  case-*-^  that  the  fact  that  the  as- 
signment for  creditors  is  afterwards  declared  invalid,  as  in  vio- 
lation of  the  bankruptcy  act,  does  not  affect  the  liability  of  the 

415  journeay  v.  Bracldey,  1  Hilt.  447;  Pratt  v.  Levan,  1  Miles  (Pa.) 
(N.   Y.)    447.  358.     See  V/hite  v.  Thomas,  75   Mo. 

416  Smith  V.  Goodman,  149  111.  75,    454. 

86  N.  E.  621;  Medinah  Temple  Co.  v.  4i9  H.  L.  Judd  &  Co.  v.  Bennett,  28 

Currey,  162  111.  441,  44  N.  E.  839,  53  Misc.   558,  59  N.  Y.  Supp.  624. 

Am.    St.    Rep.    320;    Bokee   v.    Ham-  420  jones   v.    Hausmann,   23   N.    Y. 

ersley,    16    How.    Pr.    (N.    Y.)    461;  Super.  Ct.    (10   Bosw.)    168. 

Journeay  v.  Brackley,  1  Hilt.  (N.  Y.)  421  Grant  v.  Gill,  2  Whart.  (Pa.)  42. 

447.  But  see  Pratt  v.  Levan,  1  Miles  (Pa.) 

417  Lewis  V.  Burr,  21  N.  Y.  Super.  358. 

Ct.    (8   Bosw.)    140.  422  Smith  v.  Goodman,  149  111.  75, 

4i8Dorrance  v.  Jones,  27  Ala.  630;  36  N.  E.  621. 

Horwitz  V.  Davis,  16  Md.  313;   Jour-  423  Mead  v.  Madden,  85  App.  Div. 

neay   v.   Brackley,   1    Hilt.    (N.   Y.)  10,  82  N.  Y.  Supp.  900. 
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assignee  for  the  time  he  held  possession,  this  view  being  based 
upon  the  theory  that  one  going  into  possession  as  assignee  is 
estopped  to  deny  the  validity  of  the  assignment.  Such  a  view 
would  seem  to  place  the  assignee  in  a  somewhat  dilTicult  position. 
(1)  Receivers  as  assignees.  The  question  of  the  liability  of  a 
receiver,  as  an  assignee  of  the  leasehold,  upon  tlie  covenants  of 
the  lease,  including  that  for "  rent,  would  seem,  primarily,  to 
depend  on  the  question  whether  the  title  to  property  of  that 
character  is  vested  in  the  receiver  by  his  appointment.  Whether 
a  receiver,  by  his  appointment,  obtains  title  to  the  property  of 
which  he  is  given  control,  is  a  matter  on  which  the  decisions  arc 
by  no  means  in  accord,  but  it  seems  that,  by  the  weight  of 
authority,  a  receiver  is,  apart  from  statute,  to  be  regarded  as  a 
mere  custodian  and  representative  of  the  court,  and  not  as  hav- 
ing title  to  the  property.  So  regarded,  it  does  not  appear  that 
a  receiver  appointed  for  a  tenant  should,  unless  an  assignment 
were  actually  made  to  him  by  the  tenant,  be  held  liable  on 
the  covenants  of  the  lease  as  an  assignee,  and  there  are  cases 
to  that  effect.'*24  The  courts  have,  however,  more  usually  re- 
garded the  receiver  as  liable  on  such  covenants,  as  being  an 
assignee  by  operation  of  law,4  25  provided  he  has  indicated  an 
intention  to  accept  the  leasehold  as  a  part  of  the  assets  of  the 
insolvent  tenant,  but  not  otherwise,^26  ^i^^ig  applying  the  same 
rule  as  is  applied  in  the  case  of  a  trustee  in  bankruptcy  and,  by 
the  American  decisions,  of  an  assignee  for  creditors.'*""  The 
cases  are  generally  to  the  effect  that  the  assumption  of  physical 

424  Gaither  v.  Stockbridge,  fi7  Md.  pass  to     the  committee  of  a  lunatic. 

222,  9  Atl.  632,  10  Atl.  309;   Bell  v.  he  is  not  liable  on  the  covenants  in 

American     Protective     League,     163  the  lease. 

Mass.  .558,  40  N.  E.  857.  28  L.  R.  A.  425  Link    Belt    Machinery    Co.    v. 

452,   47    Am.    St.    Rep.   481;    Trades-  Hughe?.  174   III.  155,   55  N.  E.   179: 

men  Pub.  Co.  v.  Knoxville  Car  Wheel  De  Wolf  v.  Royal  Trust  Co.,  173  111. 

Co.,  95  Tenn.  634,  32  S.  W.  1097,  31  L.  435,  50  N.  E.  1049;  Woodruff  v.  Erie 

R.    A.    593,    49    Am.    St.    Rep.    943;  R.  Co.,  93  N.  Y.  609;   Frank  v.  New 

Mariner    v.    Crocker,    18    Wis.    251.  York,  L.  E.  &  W.  R.  Co.,  122  N.  Y. 

See,   also,  opinion   of  Cullen,   J.,   in  197,  25  N.  E.  332;  Wells  v.  Hlggins. 

Stokes  V.  Hoffman  House,  167  N.  Y.  132  N.  Y.  459,  30  N.  E.  861. 

554.   60  N.  E.  667,  53  L.  R.  A.  870,  42fl  Spencer  v.   World's  Columbian 

citing  In  re  Otis.  101  N.  Y.  580,  5  N.  Exposition,  163  HI.  117,  45  N.  E.  250. 

E.  571,  where  it  was  decided  that,  on  And  see  cases  cited  post,  note  428. 

the   ground  that  the  title   does   not  4^"  See  ante,  §  158  a  (2)    (j)   (k). 


§   158 


LIABILITIES  OF  ASSIGNEE.  985 


possession  and  control  of  the  leased  premises  by  the  receiver 
does  not  show  an  acceptance  by  him  of  the  leasehold  interest, 
so  as  to  impose  liability  on  him  as  an  assignee  of  the  leasehold, 
but  that  he  may  retain  possession  for  a  "reasonable  time"  and 
then  give  up  the  property  if  this  seems  expedient.^^s  -q-^j^i  jt  is 
generally  held  or  assumed  that,  apart  from  any  question  of  the 
acceptance  of  the  leasehold,  the  landlord  is  entitled  to  payment 
of  rent,  for  the  period  of  the  receiver's  occupation  for  the  pur- 
pose of  settling  the  estate,  as  one  of  the  expenses  of  the  receiver- 
ship,4-9  at  least  to  the  extent  of  the  earnings  ^^o  or  the  rental 
value  ^31  of  the  property.  A  receiver  has,  indeed,  rarely  been 
held  liable,  as  assignee  of  the  leasehold,  for  a  period  beyond  that 
of  his  actual  occupation,  though  he  has  occasionally  been  so 
held.432 

It  has  been  asserted  in  one  state  that  the  receiver  may  at 
any  time  "surrender"  the  premises  to  the  landlord,433  meaning 
that  he  can  terminate  the  rights  and  liabilities  created  by  the 
lease  by  relinquishing  possession  to  the  landlord,  irrespective  of 
the  consent  of  the  latter.  Elsewhere  a  contrary  viev/  has  been 
taken,434  and  it  does  not  appear  why  the  receiver  should  be  able 

428  Sunflower  Oil  Co.  v.  Wilson,  ers'  Loan  &  Trust  Co.  v.  Northern 
142  U.  S.  313,  322,  35  Law.  Ed.  1025;  Pac.  R.  Co.,  58  Fed.  257;  Carswell  v. 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys,  Farmers'  Loan  &  Trust  Co.  (C.  C. 
145  U.  S.  82,  36  Law.  Ed.  632;  A.)  74  Fed.  88;  Dayton  Hydraulic 
United  States  Trust  Co.  v.  Wabash  Co.  t.  Felsenthal,  54  C.  C.  A.  537,  116 
W.  R.  Co.,  150  U.  S.  287,  37  Law.  Ed.  Fed.  961;  Frank  v.  New  York,  L.  E. 
1085;  Farmers'  Loan  &  Trust  Co.  v.  &  W.  R.  Co.,  122  N.  Y.  197,  25  N.  E. 
Northern  Pac.  R.  Co.,  58  Fed.  257;  332;  Nelson  v.  Kalkhoff,  60  Minn. 
Carswell  v.  Farmers'  Loan  &  Trust  305,  62  N.  W.  335;  St.oepel  v.  Union 
Co.  (C.  C.  A.)  74  Fed.  88;  Empire  Trust  Co.,  121  Mich.  221,  80  N.  W.  13. 
Distilling  Co.  v.  McNulta,  23  C.  C.  43o  See  United  States  Trust  Co.  v. 
A.  415,  77  Fed.  700;  New  York,  P.  Wabash  W.  R.  Co.,  150  U.  S.  289, 
&  O.  R.  Co.  V.  New  York,  L.  E.  &  W.  37  Law.  Ed.  1085;  Clyde  v.  Rich- 
R.  Co.,  58  Fed.  268;  Park  v.  New  mond  &  D.  R.  Co.,  63  Fed.  21;  Park 
York,  L.  E.  &  W.  R.  Co.,  57  Fed.  799;  v.  New  York,  L.  E.  &  W.  R.  Co.,  57 
Clyde  V.  Richmond  &  D.  R.  Co.,  63    Fed.  799. 

Fed.    21;    Dayton    Hydraulic    Co.    v.       431  Carswell    v.    Farmers'    Loan    & 
Felsenthpl,  54  C.  C.  A.  537,  116  Fed.    Trust  Co.    (C.  C.  A.)    74  Fed.  88. 
961;    Tradesmen   Pub.    Co.   v.   Knox-        432  De  Wolf  v.  Royal  Trust  Co.,  173 
ville   Car  Wheel  Co.,   95   Tenn.    634,    111.    435,    50    N.    E.    1049;    People    v. 
32   S.  W.  1097,  31   L.  R.  A.  593,  49    National  Trust  Co.,  82  N.  Y.  283. 
^^^    qi^    -po-n^  94J>.  433  New    Hampshire    Trust    Co.    v. 

428  Sunflower  Oil  Co.  v.  Wilson,  143    Taggart,  68  N.  H.  557. 
U.  S.  313,  35  Law.  Ed.  1025;   Farm-       *34  New  York,   P.   &   0.   R.   Co.  t. 
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SO  to  do.  Conceding  that  tbc  receh-er  becomes  liable  for  rent 
by  retaining  possession,  he  can  terminate  that  liability  by  as- 
signing over  to  some  "man  of  straw. "^*^ 

(m)  Partial  assignment.  In  case  of  an  assi^rnment  by  the  les- 
see of  his  interest,  not  iu  all  the  land  leased  but  in  part  thereof, 
the  burden  of  a  covenant  passes  to  the  assignee,  so  as  to  render 
him  subject  to  a  liability  thereunder  proportioned  to  the  value 
of  such  part.  Accordingly  he  has  been  hold  liable  for  a  pro- 
portionate share  of  the  rent,^36  ^f  ti^g  burdt-n  of  repairs,'*^?  and 
of  the  taxes  assessed  on  the  land.^^s  He  is  not,  it  has  been 
decided,  liable  for  the  entire  rent.'*^* 

The  same  principle  of  proportionate  liability  applies,  it  seems, 
in  case  of  the  assignment  of  an  undivided  interest  in  the  whole 
premises,  as  regards  the  liability  for  rent;  and  assignees  of  sep- 
arate undivided  interests,  at  least  if  by  distinct  conveyances,  are 
liable  only  for  a  proportionate  part  of  the  rent  and  not  for  the 
whole.'''»<>  Nor  will  the  fact  that  the  assignee  of  an  undivided 
interest  has  exclusive  possession  of  the  premises  render  him 
liable  for  the  whole  rent,^^i  except  in  jurisdiiCtions  where  the 
liability  of  an  assignee  of  the  leasehold  is  based  on  possession 
rather  than  title.'*''^     In  the  ease,  however,  of  covenants  other 

New  York,   L.   E.   &  W.   R.   Co.,   58  v.  Vultee,  1  N.  T.  Super.  Ct.  (1  Hall) 

Fed.   2e8;    De  Wolf  v.   Royal  Trust  384.     And  see  cases  cited  post,  §  181 

Co.,  173  111.  435,  50  N.  E.  1049;  Peo-  b,  notes  669,  678. 

pie  V.  National  Trust  Co.,  82  N.  Y.  Although  there  is  an  averment  of 

283.  the  assignment  to   defendant  of   all 

485  See  post,  §  158  a  (2)    (n).  the  lessee's  right,  title  and  interest 

43C  Babcock  v.  Scoville,  56  111.  461;  in  the  land,  evidence  that  the  assign- 
Harris  v.  Frank,  52  Miss.  155;  Van  ment  was  of  the  leasehold  In  a  part 
Rensselaer  v.  Gifford,  24  Barb.  (N.  of  the  land  only,  it  has  been  decided, 
Y.)  349;  Cox  y.  Fenwick,  7  Ky.  (4  does  not  show  a  fatal  variance,  this 
Bibb)    5?.S.  involving    not    the    right    of   action, 

437  Congham    v.    King,    Cro.    Car.  but    the    measure    of    the    recovery. 

221;   Stevenson  v.  Lambard,  2  East,  Van   Rensselaer   v.   Gallup,   5    Denio 

580.'  (N.   Y.)    454. 

43S  Ellis  V.  Bradbury,  75  Cal.  234.  440  Babcock  v.  Scoville,  56  111.  461. 

17  Pac.  3  (the  proportion  to  be  based  441  Babcock  v.  Scoville,  56  111.  401; 

on  value  and  not  on  area).  St.   Louis   Board    of   Public   Schools 

439  Hare  v.  Cator,  Cowp.  766;   Hoi-  v.  Boatmen's  Ins.  Co.,  5  Mo.  App.  91. 

ford    V.   Hatch,  1  Dong.   183;    Curtis  442  Damainville  v.  Mann,  32  N.  Y. 

T.    Spitty,   1    Bing.   N.   C.   700;    Bab-  107.     This  cnse  is  well   crlMcised  In 

cock  V.  Scoville,  56  111.  4G1;  Norton  the  cases  cited  in  the  next  preceding 
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than  for  rent,  the  assignee  of  an  llndi\^ded  interest  has  occa- 
sionally been  regarded  as  liable  for  the  whole,  without  reference 
to  the  question  of  his  possession  or  the  amount  of  his  interest.*^^ 
(n)  Reassignment — (aa)  Ordinarily  terminates  liability.  The 
liability  of  the  assignee  of  the  leasehold  on  the  covenants  entered 
into  by  the  lessee,  though  based  primarily  on  "privity  of  eon- 
tract,"  as  existing  only  by  reason  of  such  covenants,  is  also,  in 
a  sense,  based  on  privity  of  estate,  as  being  imposed  on  him  by 
reason  of  his  ownership  of  the  leasehold.^^^  Consequently,  such 
liability  endures  only  so  long  as  this  privity  continues,  and  it 
comes  to  an  end  when  the  privity  is  ended  by  the  assignment 
of  the  leasehold  interest  of  the  assignee  to  another,  a  "  reassign- 
ment" by  him,  as  it  is  frequently  expressed.^^^     The  effect  thus 

note.     See,   as    to    the   cases   basing  Salisbury  v.  Shirley,  66  Cal.  223,  5 

liability  on  possession,  ante,  §  158  d.  Pac.  104;   Hintze  v.  Thomas,  7  Md. 

443  It  was  so  decided  in  Coburn  v.  346;  Consolidated  Coal  Co.  v.  Peers, 
Goodall,  72  Cal.  498,  14  Pac.  190,  1  166  111.  361,  46  N.  E.  1105,  38  L.  R. 
Am.  St.  Rep.  75,  as  regards  a  cove-  A.  624. 

nant  to  repair  and  deliver  up  at  the  445  pitcher  v.   Tovey,   1   Salk.   81; 

end  of  the  term,  the  assignees  of  diff-  Paul    v.   Nurse,    8    Barn.    &   C.    486; 

erent  undivided  interests   being  re-  Johnson  v.  Sherman,  15  Cal.  287,  76 

garded     as     jointly     and     severally  Am.  Dec.  481;  Voigt  v.  Resor,  80  111. 

liable.     And  in  Norval  v.  Pascoe,  34  331;    Trabue    v.    McAdams,    71    Ky. 

Law    J.    Ch.    83,    it    was    held    that  (8  Bush)   78;  Consumers'  Ice  Co.  v. 

where,   of   three  joint   tenants   of  a  Bixler,    84    Md.    437,    35    Atl.    1086; 

leasehold,  two  assigned  their  inter-  Bell  v.  American  Protective  League, 

ests  to  another,  the  assignee  was  lia-  163  Mass.  558,  40  N.  E.  857,  47  Am. 

ble  for  the  whole  amount  of  compen-  St.  Rep.  481;    Durand  v.  Curtis,  57 

sation  for   injuries  to  the   premises  N.   Y.   7;    Washington   Natural   Gas 

under  a  covenant  entered  into  by  all  Co.  v.  Johnson,  123  Pa.  576,  16  Atl. 

three  to  pay  such  compensation.     In  799,   10  Am.   St.   Rep.   553;    State  v. 

Merceron   v.  Dowson,   5   Barn.   &   C.  Martin,    82    Tenn.    (14    Lea)    92,    52 

479,  it  was  held  that  the  fact  that  Am.  Rep.  167;  Consolidated  Coal  Co. 

the  defendant  was  assignee  of  a  par-  v.  Peers,  166  III.  361,  46  N.  E.  1105, 

tial  interest  only  was  no  bar  to  the  38  L.  R.  A.  624. 

whole    action,    whether    or    not    it  Accordingly  he  is  freed  from  lia- 

might  be  a  partial  defense.  bility  for  rent  or  taxes  falling  due 

444  That  his  liability  is  based  on  after  his  reassignment  although 
privity  of  estate,  see  Barker  v.  Dam-  these  cover  in  part  the  period  of  his 
er,  Carth.  182;  Stevenson  v.  Lam-  ownership.  McKeon  v.  Wendelken, 
bard,  2  East,  575;  Copeland  v.  Steph-  25  Misc.  711,  S5  N.  Y.  Supp.  626; 
ens,  1  Barn.  &  Aid.  593,  607;  Paul  v.  Mason  v.  Smith.  131  Mass.  510. 
Nurse,  8  Barn.  &  C.  48G:  Bowdre  v.  So  he  is  relieved  from  liability  for 
Hampton,  6  Rich  Law   (S.  C.)   208;  a  breach  of  the  covenant  to  repair 
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given  to  a  reassignment  by  the  assignee  is  not  changed  by  the 
fact  that  it  is  made  for  the  purpose  of  freeing  him  from  liability, 
or  that  it  is  made  with  knowledge  on  his  part  that  his  assignee 
is  entirely  insolvent,  a  mere  beggar  in  fact,  or  is  otherwise  un- 
able to  perform  the  covenants  of  the  lease.'***'  But  if  the  reas- 
signment by  the  assignee  is  merely  colorable,  as  being  made  to 
one  who  is  to  hold  in  behalf  of  the  assignor  and  subject  to  his 
control,  equity  will  relieve  in  favor  of  the  landlord.-*-*" 

In  order  that  the  reassignment  of  the  leasehold  may  relieve  the 
assignee  from  liability,  it  is  not  necessary  that  the  landlord  be 
notified  of  the  reassignment,  or  that  he  consent  thereto,448  and 
it  has  been  held  that  the  reassignment  is  effective  for  this  pur- 
pose though  it  is  in  violation  of  a  covenant  of  the  lease  not  to 
assign  without  license,'*-*^  this  according  with  the  general  rule 
that  an  assignment  in  violation  of  such  a  covenant  is  valid.*^® 

In  one  state  it  has  been  decided  that  a  transfer  by  the  assignee 
to  another  of  the  mere  equitable  title,  this  involving  a  right  of 
possession  and  enjoyment,  is  sufficient  to  relieve  the  former,''^''' 
but  this  appears  not  to  accord  with  the  view  ordinarily  taken 
that  a  transfer  of  the  equitable  title  is  insufficient  to  impose  lia- 
bility on  the  transferee.451  It  has  been  decided  that  the  lia- 
bility of  a  mortgagee  of  the  leasehold  is  not  divested  by  a  sale 

which  occurs  after  his  reassi^ment.   the    merely    colorable    diaracter    ot 

Blardman   v.  Wilson,  L.  R.   4   C.  P.    the   assignment. 

5Y.  **^  Tibballs    v.    Iffland,    10    Wash. 


446  Taylor  v.  Shum,  1  Bos.  &  P.  21 
Valliant  v.  Dodomede,  2  Atk.  o46 
Lekeux  v.  Nash,  2  Strange,  1221 
Barnfather  v.  Jordan,   2  Doug.  4.52 


451,  39  Pac.  102.  It  is  so  stated  in 
the  English  text  books,  citing  the 
cases  of  Valliant  v.  Dodomede,  2 
Atk.  546;  Lekeux  v.  Nash,  2  Strange, 


Johnson  v.  Sherman.  15  Cal.  287,  70  1221;  Onslow  v.  Corrie,  2  Madd.  330. 

Am.  Dec.  481;  Johnston  v.  Bates,  48  These  cases  do  not,  however,  direct- 

N.  Y.  Super.  Ct.  (16  Jones  &  S.)  180;  ly    decide   this    point,    but    they    as- 

Goss  V.  Woodland  Fire  Brick  Co.,  4  sume  it,  as  do  in  fact  all  the  cases, 

Pa   Super  Ct   167  ^°^^  '"  England  and  this  country. 

447MrBee     v.     Sampson,     66     Fed.  "«  Paul  v.  Nurse,  8  Barn.  &  C.  486. 

416-    Philpot  V.  Hoare,   2   Atk.   219,  ^ee  Donaldson  v.  Strong    195  Mass. 

'            ^                                         ,  429.  81  N.  E.   267.     But  Springer  v. 

Amb.    485.     See   Hopkinson   v.    Lot-  ^.^^^^  ^^^^  ^^^^^^  ^  ^^^^  ^^    ^02 

ering,  11  Q.  B.  Div.  97;   Hartman  v.  j^,    ^^^   ^^  ^^    ^    3^^    .^   ^^^^^^ 

Thompson.  104  Md.  389,  65  Atl.  117,  4&0  See  ante,  §  152  j    (2). 

118   Am.    St.   Rep.    422.     In   2   Piatt,  4.-.oa  "wickersham   v.    Irwin,    14    Pa. 

Leases,    4 17,    it    is    stated    that    the  108.     And  see  post,  at  note  473. 

landlord   may,   even   at   law,   assert  <5i  See  ante,  §  158  a  (2)    (d). 
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under  a  decree  of  foreclosure  not  consummated  by  a  conveyance 
to  the  purchaser  or  payment  of  the  price.*^^ 

It  has  been  decided  that  the  second  assignee  must  accept  the 
reassignment  in  order  that  the  first  assignee  may  be  freed  from 
liability .'^^^  In  jurisdictions,  however,  in  which  a  conveyance 
is  valid  without  acceptance,^^'*  it  seems  rather  that  the  first  as- 
signee would  be  freed  from  liability  by  the  reassignment,  unless 
and  until  this  is  repudiated  by  the  second  assignee. 

An  assignee  is  not  relieved  from  liability  on  the  covenants  of 
the  lease  by  the  fact  that  his  property  generally  has  passed  to  his 
trustee  in  bankruptcy,  unless  the  latter  has  accepted  the  lease- 
hold,*^^* or  unless  the  view  is  adopted,  which  has  been  occa- 
sionally asserted,  that  bankruptcy  terminates  the  tenancy .■*5*'' 
If  the  trustee  accepts  the  leasehold,  he  may  in  turn  relieve  him- 
self from  liability  on  the  covenants  by  a  reassignment,  even  to 
a  "man  of  straw. "'^^^'^ 

(bb)  Covenants  assumed  by  assignee.  A  reassignment  by  the 
assignee  does  not  terminate  his  liability  if,  on  originally  taking 
an  assignment  of  the  leasehold,  he  expressly  agreed  to  perform 
the  covenants  of  the  lease,*^^  though  such  an  agreement,  if  made 
with  the  assignor  alone,  can  be  enforced  by  the  landlord  only 
in  jurisdictions  where  a  third  person  is  entitled  to  sue  on  a  con- 

452Magrath  v.  Todd,  26  U.  C.  Q.  Minn.  483,  75  N.  W.  731;  Lindsley  v. 
B.  87.  Joseph   Schnaide  Brew,  Co.,   59   Mo. 

«3Beattiev.  Parrott  Silver  &  Ck)p-  App.  271;  Springer  v.  De  Wolf,  194 
per  Co.,  7  Mont.  320,  17  Pac.  451;  111.  218,  62  N.  E.  542,  56  L.  R.  A. 
Hannen  v.  Ewalt,  18  Pa.  9.  465,  88  Am.  St.  Rep.  155. 

«*  See  ante,  §  32.  The  landlord's  assent  to  an  assign- 

454a  Copeland  v.  Stephens,  1  Barn,  ment  has  been  held  sufficient  consid- 
&  Aid.  593.  See  Lowell,  Bankruptcy,  eration  to  support  an  agreement  by 
§  372.  the   assignee    to   perform    the   cove- 

«4b  See  ante,  §  12  g  (7).  nants,  provided  the  lease  required  the 

454c  Hopkinson  t.  Levering,  11  Q.  landlord's  assent  to  an  assignment. 
B.  Div.  92;  Onslow  v.  Corrie,  2  Madd.  Lindsley  v.  Joseph  Schnaide  Brew. 
330;  Ex  parte  Buxton,  15  Ch.  Div.  Co.,  59  Mo.  App.  271,  distinguishing 
291.  Dougherty  v.  Matthews,  35  Mo.  520, 

455  Doran  v.  Kenny,  Ir.  R.  3  Eq.  88  Am.  Dec.  126,  on  the  ground  that 
148;  Wilson  v.  Lunt,  11  Colo.  App.  in  tlie  earlier  case  no  consent  to  the 
56,  52  Pac.  296;  Borgman  v.  Spell-  assignment  was  necessary.  To  the 
mire,  7  Ohio  Dec.  344;  Con;5nmers'  same  effect  is  Adams  v.  Shirk,  55  C 
Ice  Co.  V.  Bixler,  84  Md.  437,  85  Atl.  C.  A.  25,  117  Fed.  801. 
1086;  Dickinson  Ca  v.  Pitterling,  72 
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tract  made  for  his  benefit.'''''^  Whether  such  an  express  agree- 
ment is  created  by  the  language  of  the  instrument  of  assignment 
has  been  the  subject  of  decision  in  a  number  of  cases.  Such  an 
agreement,  it  has  been  decided,  does  not  result  from  the  fact  that 
the  assignment  is  of  the  lease  "with  all  its  covenants,  terms  and 
conditions- "*5^  or  from  a  covenant,  on  the  part  of  the  assignor, 
that  the  assignment  is  free  from  all  prior  incumbrances  "except 
the  agreements  in  the  lease  to  be  performed  by  the  lessee."-*^" 
And  an  express  agreement  to  pay  the  rent  reserved  has  been 
held  not  to  result  from  a  recital  that  the  land  is  subject  to  a 
certain  rent,  which  the  assignees  are  to  pay,*^»  or  from  a  pro- 
vision in  terms  making  the  assignment  "subject  to  the  rents, 
covenants,  conditions  and  provisions"  contained  in  the  instru- 
ment of  lcase.''co  But  a  different  construction  has  been  placed 
on  an  assignment  in  terms  made  in  consideration  of  the  pay- 
ment of  a  sum  named  and  "the  assumption  by  the  assignee  of 
all  the  obligations  and  liabilities  of  the  assignor,  "^^i  An  instru- 
ment executed  by  the  lessor  and  a  proposed  assignee,  by  which 
the  former  assented  to  the  assignment  "subject  to  all  cove- 
nants in  said  lease  co.ntained,"  and  the  latter  "accepted  the  trans- 
fer with  all  its  responsibilities,"  has  been  held  to  involve  an 
assumption  by  the  latter  of  the  covenants  of  the  lease.**^ 

456  See  Bonetti  v.  Treat,  91  Cal.  *6o  Dassori  v.  Zarek,  71  App.  Div. 
223.  27  Pac.  612,  14  L.  R.  A.  151.  538,   75    N.  Y.    Supp.   841.     In   Wolv- 

457  Reid  V.  John  F.  Weissner  eridge  v.  Steward,  1  Cromp.  &  M. 
Brew.  Co.,  88  Md.  234,  40  Atl.  877.  644,  it  was  held  that  the  words  "sub- 

458  Consolidated  Coal  Co.  v.  Peers,  ject  nevertheless  to  the  payment  of 
166  111.  361,  4C  N.  E.  1105,  38  L.  R.  the  yearly  rent,  and  the  performance 
^    g24.  of  the  covenants  and  agreements  re- 

459  Congregational  Soc.  v.  Rix  served  and  contained  in  the  said  in- 
(Vt.)  17  Atl.  719.  In  Walker  v.  denture  of  lease,"  did  not  impose  a 
Physlck,  5  Pa.  193,  it  was  held  that  continuing  liability  upon  the  as- 
a  conveyance  of  land  in  terms  "un-  signee. 

der  and   subject  to   the  payment  of  48i  Springer    v.    De   Wolf,    194    111. 

the  said  rent  as  the  same  shall  ac-  218,  62  N.  E.  542,  56  L.  R.  A.  465,  88 

crue  forever"  does  not  impose  a  per-  Am.  St.  Rep.   155. 

sonal  liability  for  a  perpetual   rent  462  Lindsley    v.    Joseph     Schnaide 

previously    created     thereon,    which  Brew.  Co.,  59  Mo.  App.  271. 

wonM    endure   after   a  reconveyance  In  Springer  v.  Chicago  Real  Estate, 

to  another.     This  case  is  followed  in  Loan  &  Trust  Co.,  202  111.  17.  66  N. 

American     Academy     of     Music     v.  E.  850,  it  was  held  that  the  consent 

Smith    54  Pa.  130.  of  the  lessor  to  any  assignment  be- 
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There  is  a  quite  recent  decision  in  New  York  to  the  effect  that 
an  assignee  of  the  leasehold  is  not  relieved  from  liability  for  rent 
even  by  his  reassignment,  accompanied  by  abandonment  of  pos- 
session, if  the  rent  in  question  has  accrued  subsequently  to  the 
exercise  by  him  of  an  option  in  the  lease  ' '  for  an  extension  of  tho 
term,"  apparently  on  the  theory  that  the  exercise  of  the  option 
by  him  involves  an  entry  into  new  contractual  relations,  not 
based  on  privity  of  estate,  with  the  landlord.'*^^  -phe  correctness 
of  this  decision,  it  is  submitted,  is  questionable.  The  court  ex- 
pressly says  that  the  result  of  the  exercise  of  the  option  "was 
not  the  creation  of  a  new  lease,  but  the  continuance  of  an  exist- 
ing lease  pursuant  to  the  terms  thereof,"  the  only  possible  mean- 
ing of  which  would  seem  to  be  that  the  lease  was  for  a  period 
which  included  the  extension  period,  with  an  option  in  the  ten- 
ant to  terminate  the  lease  before  the  commencement  of  that 
extension  period.*^^  The  assignee,  by  his  conduct,  in  effect  re- 
fused to  exercise  this  option,  and  it  is  difficult  to  see  how  such 
refusal  by  him  could  have  the  effect  of  bringing  him  into  new 
contractual   relations   with   the  landlord. 

A  question  might  arise,  under  the  fourth  section  of  the  statute 
of  frauds,  as  to  the  validity  of  a  clause,  in  an  instrument  of  as- 
signment, by  which  the  assignee  assumes  to  perform  the  cov- 
enants of  the  lease,  if  such  instrument  is  not  signed  by  the  as- 
signee, and  the  covenants  are  such  as  may  oiot  be  performed  within 
a  year.465-467 

(ee)  Transfer  of  possession.  The  view  ordinarily  accepted, 
that  one's  liability  as  assignee  on  the  covenants  arises  only  upon 
the  transfer  to  him  of  the  legal  title,'*^*  would  seem  to  involve  the 
corollary  that,  upon  a  retransfer  by  him  of  such  legal  title,  his 
liability  ceases,  even  though  he  remains  in  possession,  and  there 
are  decisions  to  that  effect.^^^     In  some  jurisdictions,  however, 

ing   required    by   the   terms    of   the  *^  Probst     v.     Rochester     Steam 
lease,  the  fact  that  his  consent  speci-  Laundry  Co.,  171  N.  Y.  584,  64  N.  B. 
fied  that  the  assignment  was  subject  504. 
to  every  covenant  and  condition  of  464  See  post,  §  218. 
the   lease   subjected   the   assignee   to  465-467  See  ante,  §  53  b,  at  note  56. 
the  liabilities  of  the  original  lessee  468  See  ante,  §  158  a  (2)    (d). 
so    long    as    he    remained    assignee.  469  Walker  v.   Reeve,    .3   Doug.   19; 
But  he  would  have  been  so  subject,  Taylor  v.  Shum,  1  Bos.  &  P.  21;  Don- 
it  is  conceived,  even  apart  from  such  aldson  v.  Strong,  195  Mass.  429,  81  N. 
spedlal  stipulaUon,  E.  267.    But  the  fact  that  the  assign- 
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the  view  has  been  expressed,  more  or  less  clearly,  that  the  reas- 
si<,'ninent  is  effective  to  terminate  his  liability  only  whea  fol- 
lowed by  his  relinquishment  of  possession. »''•'  In  New  York 
this  seems  to  be  the  rule,-*"'  it  according  with  the  decisions  pre- 
viously referred  to  that  one's  liability  as  assignee  commences  upon 
his  assumption  of  possession,  without  the  necessity  of  a  legal 
assignment  to  him.'''^  Jt  seems  also  to  be  a  logical  sequence  of 
these  decisions,  making  the  question  of  liability  as  assignee  de- 
pendent on  possession  alone,  that  a  transfer  of  the  possession 
to  another,  without  any  legal  reassignment,  should  relieve  the 
assignee  from  liability,  and  that  it  does  have  that  effect  has  occa- 
sionally been  decided.^^^  It  appears,  however,  that  in  most 
jurisdictions  an  assignee  cannot  thus  rid  hims::lf  of  liability  by 
relinquishing  the  possession  to  another,  without  transferring  the 

or  remains  in  possession  may  show  consequently  it  would  seem  that, 
that  the  assignment  is  merely  col-  in  the  orrlinary  case,  when  the  as- 
orable.  signee  is  no  longer  entitled  to  pos- 

♦To  In  Sanders  v.  Partridge,  108  session  because  he  has  reassigned, 
Mass.  556  (ante,  note  362),  it  is  the  mere  fact  that  he  fails  imme- 
said  that  "an  assignment  without  diately  to  deliver  possession  would 
deed,  as  of  a  chattel  interest  only,  re-  not  make  him  liable  for  subsequent 
quires  some  act  of  entry,  or  change   breaches. 

of  actual  possession,  tx)  complete  its  4ti  The  courts  of  this  state,  in  re- 
operation a.nd  divest  the  assignor  ferring  to  the  cessation  of  the  as- 
of  responsibility  which  arises  from  signee's  liability,  speak  of  this  as 
the  holding  of  the  estate."  The  text  resulting  from  the  reassignment 
book  authority  cited  does  not  in  the  "and"  relinquishment  of  possession, 
least  support   such   a  view.  Durand  v.  Curtis,  57  N.  Y.  7;   Clark 

In  Ncgley  v.  Morgan,  46  Pa.  281,  v.  Aldrich,  4  Apn.  Div.  52.^,  40  N.  Y. 
it  is  held  that  the  liability  of  an  as-  Supp.  440;  Dassori  v.  Zarek,  75  N. 
signee  was  not  terminated  if,  after  Y.  Supp.  841.  But  Tate  v.  McCor- 
Ihe  reassignment,  the  assignee  col-  miek,  23  Hun  (N.  Y.)  218,  is  a  di- 
lected  an  in.=;tallment  of  a  sub-  rect  decision  contra. 
rent  when  it  fell  due,  he  thus  hav-  472  See  ante.  §  158  a  (2)  (d),  note 
ing  the  beneficial   enjoyment  of  the    355. 

premises  when  the  covenant  to  pay  47s  Carter  v.  Hammett,  18  Barb, 
rent  to  the  original  lessor  was  brok-  (N.  Y.)  608;  Astor  v.  L'Araoreux,  6 
en.  It  may  be  observed,  however,  N.  Y.  Super.  Ct.  (4  Sandf.)  524.  re- 
that  in  this  case  the  court  clearly  versed,  but  not  on  the  mfriis  of  the 
states  that  the  privity  which  rend-  case,  8  N.  Y.  (4  Seld.)  107;  Fechter 
ers  the  assignee  liable  continues  v.  Schonger,  53  Misc.  64*.  103  N, 
only  so  long  as  his  beneficial  enjoy-  Y.  Supp.  738. 
ment  or  "right  to  it"  remains,  and 
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leg'al  title."*'^^  So  in  one  state,  where  the  legal  title  docs  not 
pass  until  the  instrument  is  recorded,  it  has  been  decided  that 
the  assignee  remains  liable  until  this  is  done.^'^^  And  though 
in  the  same  state  it  was  decided  that,  on  the  judicial  sale  of  a 
leasehold  as  the  property  of  an  assignee  thereof,  his  liability 
ceased  immediately,  this  was  based  on  the  ground  that  the  deed 
thereafter  made  by  the  trustee  who  made  the  sale  related  back  to 
the  time  thereof.^^^ 

The  mere  abandonment  of  possession  by  the  assignee,  not  ac- 
companied by  a  reassignment  to  another,  nor  by  delivery  of  pos- 
session to  him,  cannot  relieve  the  assignee  from  liability  under 
his  covenants,'*'^'^  and  this,  it  would  seem,  must  be  the  case  even 
m  states  in  which  delivery  of  possession  to  and  its  acceptance 
by  another  would  be  sufficient  for  this  purpose. 

(dd)  Breaches  prior  to  reassignment.  In  some  of  the  quite 
early  English  reports  there  are  dicta  tending  to  the  conclusion 
that,  after  a  reassignment  by  an  assignee,  there  is  no  longer  a 
right  of  action  at  law  against  him,  even  for  breaches  of  a  cove- 
nant occurring  before  the  reassignment,  but  that  relief  therefor 
must  be  sought  in  equity,  and  it  has  been  argued  in  favor  of  this 
view  that,  since  the  right  of  action  at  law  against  the  assignee 
is  based  on  privity  of  estate,  it  ceases  when  this  ceases  by  re- 
assignment.^'^s  But  the  fact  that  there  is  no  longer  such  privity 
of  estate  as  will  give  rise  to  a  new  right  of  action  seems  no 
reason  for  holding  that  the  right  of  action  already  accrued  is 
to  be  destroyed  by  the  cessation  of  such  privity,  and  it  has  been 
explicitly  so  deeided.''^^  In  one  state,  however,  the  view  has 
been  taken  and  adhered  to  that  the  landlord  must  go  into  equity 

474  In     Simonds     v.     Turner,     120    Lean  v.  Caldwell,  107  Tenn.  138,  64 
Mass.  328,  it  is  decided  that  a  mere    S.  W.   16. 

contract  by  an  assignee  to  reassign       478  See    Piatt,    Covenants    (3    Law 
does  not  terminate   his   liability.  Library)    495,  where  the  earlier  de- 

475  Lester  v.  Hardesty,  29  Md.  50;    cisions  are  fully  stated. 

Nickel  V.  Brown,  75  Md.  172,  23  Atl.  479  Harley  v.  King,  2  Cromp.  M.  & 

736.     But  ordinarily  a  failure  to  re-  R.     18;     Consolidated     Coal     Co.     v. 

cord    would    not   affect   the    validity  Peers,  150  111.  344,  37  N.  E.  937  (sem- 

of  the  reassignment.  ble) ;     Quackenboss     v.     Clarke,     12 

476  City   of   Baltimore   v.   Peat,   93  Wend.    (N.    Y.)    55;    State    v.    Mar- 
Md.  696,  50  Atl.  152,  698.  tin,   82   Tenn.    (14  Lea)    92,   52   Am, 

477  Bonetti    v.   Treat,    91    Cal,    223  Rep.  167   (semble) ;  McLean  v.  Cald< 
27   Pac.    612,    14   L.  R.  A.   151;    Mc-  well,  107  Tenn.  138,  64  S.  W.  16 

L.  and  Ten.  63. 


994  TRAN'SP'ER  Ol'M.EASEHOLD.  §  1  5S 

if  he  delays  to  institute  his  action  on  the  covenant  till  after  the 
reassiirnniont.''^" 

b.  To  assignor.  Tlic  liabilities  of  an  assignee  of  the  leasehold 
as  regards  his  assignor  are  ordinarily  determined  by  the  agree- 
ment between  them,  as  in  the  case  of  the  transfer  of  any  interest 
in  land,  the  payment  of  the  agreed  purchase  price  being  the 
chief  consideration  in  this  connection.  The  assignor  has,  how- 
ever, if  he  is  the  oriirinal  lessee,  apart  from  any  express  agree- 
ment, certain  rights  as  to  the  payment  of  the  rent,  or  performance 
of  other  covenants,  by  the  assignee. 

"While,  as  has  been  seen,  both  the  lessee  and  the  lessee's  as- 
signee are  liable  on  the  former's  covenants,  the  former  by  privity 
of  contract,  and  the  latter  by  privity  of  estate,  the  liability  of 
the  assignee  is,  as  between  him  and  the  lessee,  regarded  as  pri- 
mary, and  the  lessee  is,  as  between  them,  a  surety  only  for  the 
payment  of  the  rent  and  the  performance  of  the  other  covenants. 
Consequently  the  lessee,  the  surety,  on  paying  the  rent  or  dis- 
charging any  other  covenant,  may  recover  from  the  assignee  the 
amount  of  his  expenditure  in  this  regard*^^  and  this  he  may  do 

480Hintze  v.  Thomas,  7  Md.  346;  4bi  Burnett  v.  Lynch,  5  Barn.  &  C. 
Mayhew  v.  Hardesty,  8  Md.  479;  589;  Humble  v.  Langston,  7  Mees.  & 
Lester  v.  Harde?ty,  29  Md.  50;  Don-  W.  530;  Wolveridge  v.  Steward,  1 
elson  V.  Polk,  64  Md.  501,  2  Atl.  824;  Cromp.  &  M.  659;  Farrington  v. 
Reid  V.  Weissner  &  Sons  Brew.  Co.,  Kimball,  126  Mass.  313,  30  Am.  Rep. 
88  Md.  234,  40  Atl.  877.  The  earlier  680;  Mason  v.  Smith,  131  Mass.  510; 
of  these  decisions  is  based  in  part  on  Collins  v.  Pratt,  181  Mass.  345,  63 
Fagg  V.  Dobie,  3  Younge  C.  Ch.  96,  N.  E.  946;  Trabue  v.  McAdams,  71 
decided  a  few  years  later  than  Har-  Ky.  (8  Bush)  74;  Crowley  v.  Gorm- 
ley  V.  King,  2  Cromp.  M.  &  R.  18,  ley,  59  App.  Div.  256,  69  N.  Y.  Supp. 
supra,  but  in  which  the  latter  case  576;  McKeon  v.  Wendelken,  25  Misc. 
was  not  referred  to.  In  Fagg  v.  711,  55  N.  Y.  Supp.  62r.;  McHenry  v. 
Dobie,  Baron  Alderson  said  that  Carson,  41  Ohio  St.  212;  Bender  v. 
"equity  will  give  relief  as  to  ante-  George,  92  Pa.  36.  See  Briukley  v. 
cedent  rent  due,  or  antecedent  Hambleton,  67  Md.  169,  8  Atl.  904. 
breaches  of  covenant  committed  at  In  Frye  v.  Hill,  14  Wash.  83,  43 
the  time  the  party  was  liable  for  Pac.  1097,  it  is  decided  that  one  to 
them,  although  by  his  subsequent  whom  the  leasehold  is  assigned  as 
assignment  the  remedy  at  law  is  collateral  security  (a  mortgagee 
gone."  This  statement,  however,  semhle)  can,  in  an  equitable  pro- 
not  callsd  for  by  the  case,  cannot  ceeding,  as'pert  the  liability  of  a  sub- 
weigh  against  the  explicit  decision,  sequent  absolute  a!?signee  from  the 
after  full  argument,  rendered  In  lessor,  under  such  assignee's  agree- 
Harley    v.    King.  ment  to  pay  the  rent. 
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even  after  a  reassignment  by  the  assignee  to  anotlierj-^^^  provided 
the  breach  of  covenant  occurred  before  such  reassignment,  that 
is,  while  the  assignee  had  title  to  the  leasehold.^sa  The  liability 
thus  to  indemnify''  the  lessee  extends  even  to  a  remote  assignee, 
that  is,  an  assignee  of  an  assignee,  each  successive  assignee  in 
effect  undertaking  to  indemnify  the  original  lessee  against 
breaches  of  covenant  occurring  during  such  assignee's  tenancy.^^'* 

In  order  that  the  lessee  may  assert  such  a  liability  against 
the  assignee,  it  is  necessary  that  the  lessee  have  liquidated  the 
obligation  imposed  by  the  covenant,  and  he  cannot  assert  it, 
merely  because  the  assignee  has  broken  the  covenant.^^'^  Nor 
can  he  claim  reimbursement  for  a  sum  paid  by  him  for  a  release 
from  liabilities  under  his  covenants  not  yet  accrued.^^®  The  as- 
signor paying  the  rent  has  no  lien  for  his  indemnity  upon  the 
leasehold,  which  he  may  enforce  against  it  in  the  hands  of  a 
subsequent  assignee.^^^ 

It  has  been  decided  that  the  liability  of  the  assignee  in  such 
ease  may  be  enforced  by  an  action  of  case,  as  well  as  by  assump- 
sit, on  the  ground  that  the  right  to  maintain  that  action  for  the 
nonfulfillment  of  a  common-law  duty  is  not  affected  by  the  fact 
that  the  law  implies  a  promise  for  its  fulfillment.'*^^ 

482  Burnett  v.  Lynch,  5  Barn.  &  C.  iss  Farrington  v.  Kimball,  126 
589;  Moule  v.  Garrett,  L.  R.  5  Exch.    Mass.  313,  30  Am.  Rep.  680. 

132,  L.  R.  7  Excli.  101.  In    Darmstaetter   v.   Hoffman,   120 

483  Wolveridge  v.  Steward,  1  Mich.  48,  78  N.  W.  1014,  while  this 
Cromp.  &  M.  644;  Crouch  v.  Treg-  is  recognized  as  the  general  rule,  it 
onnlng,  L.  R.  7  Exch.  88;  Mason  v.  is  decided  that  the  fact  that  the 
Smith,  131  Mass.  .510;  Brinkley  v.  assignment  was  in  breach  of  a  stipu- 
Hambleton,  67  Md.  169,  8  Atl.  904;  lation  of  the  lease  against  assign- 
Walker  V.  Physick,  5  Pa.  193.  In  City  ment  changes  the  rule,  and  entitles 
of  Baltimore  v.  Peat,  93  Md.  696,  50  the  lessee  to  recover  the  rent  from 
Atl.  152,  698,  it  was  held  that  the  the  assignee  though  he  has  not  him- 
reassignment  took  place  at  the  time  self  paid  it.  No  reason  is  given  in 
of  the  sale  of  the  assignee's  inter-  the  opinion  for  thus  rewarding  the 
est  by  judicial  decree,  for  this  pur-  lessee,  as  it  were,  for  his  breach  of 

^^^^    +i,«„„i,   „«  ^^^A  ^„     ^^^  ,+«^   the   stipulation   of   the   lease. 
pose,  though  no  deed  was  executed  ^ 

..„      ,^  ,^  1,         x.^   .,      xr,         4S6  McHenry  V.  Carson,  41  Ohio  St. 

till   after   suit   was   brought  by   the 

lessee    for    indemnity.  '^^  t,         ,,    „«   ,,,     _•      nn 

•'  487  Tn  re  Russell,  29  Ch.  Div.  254. 

484  Moule  V.  Garrett,  L.  R.  5  Exch.  ^^s  Burnett  v.  Lynch,  5  Barn.  &  C. 
132,  L.  R.  7  Exch.  101;  Farrington  539,  referred  to  in  Hare,  Contracts, 
v.  Kimball,  126  Mass.  313,  30  Am.  153,  and  followed  in  Ashford  v. 
Rep.  680.  Hack,  6  U.  C.  Q.  B.  54L 
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The  right  of  one  of  two  joint  lessees,  -who  li:us  assigned  his 
undivided  interest  in  the  premises  to  the  other,  to  assert  a  claim 
for  reimbursement  against  the  other,  as  regards  any  sums  which 
he  has  been  compelled  to  pay  under  his  covenant,  has  been  ju- 
dicially recognized,*^^"^  and  it  would  seem  that  the  same  princi- 
ple would  apply  in  such  case  as  in  the  case  of  an  assignment  by 
a  sole  lessee  to  a  stranger.'*^''^ 

Usually  in  England,  and  in  this  country  occasionally,  the  as- 
signee, by  express  provision,  agrees  to  indemnify  the  lessee 
against  liability  by  reason  of  any  subsequent  breach  of  covenants, 
and  under  a  covenant  thus  bi'oadly  expressed  the  lessee  may 
recover  against  the  assignee  even  on  account  of  breaches  in- 
curred after  a  reassignment  by  the  assignee.^^^  And  he  may  so 
recover  upon  the  mere  breach  of  the  covenant  by  the  assignee, 
without  having  himself  made  any  expenditure  on  account  there- 
of, if  the  covenant  is  absolute  in  terms  and  not  merely  one  for 
indemnity .^^<^  The  covenant  may  even  be  sufficiently  broad  to 
cover  breaches  occurring  before   the  assignment.^^^ 

488aMcHenry  v.  Carson,  41  Ohio  2S6.  But  the  fact  that  the  assign- 
gt.  212.  ment   is   in    terms   "subject   to   ijay- 

488b  In  Holman  v.  De  Lin-River  ment  of  the  rent  and  performance  of 
Finley  Co.,  30  Or.  428,  47  Pac.  708,  the  covenants"  does  not  create  a  cov- 
a  lessee  who  had  assigned  to  his  co-  enant,  thus  rendering  the  assignee 
lessee  brought  suit  against  the  lat-  liable  after  reassignment.  Wolve- 
ter  and  the  latter's  assignees  to  ridge  v.  Steward,  1  Cromp.  &  M.  659; 
recover  the  amount  of  rent  due,  and  and  a  like  decision  was  made  where 
to  become  due,  this  having  been  a  transfer  of  land,  which  was  sub- 
paid  by  him  to  the  landlord.  He  ject  to  a  perpetual  rent  charge,  was 
had  taken  a  transfer  from  the  land-  In  terms  "under  and  subject  to  the 
lord  of  the  latter's  reversionary  in-  payment  of  the  said  rent  as  the 
terest  to  protect  himself,  and  sued  same  shall  accrue  forever."  Walker 
in  use  and  occupation,  and  the  court  v.  Physick,  5  Pa.  193. 
held  that  the  obligation  to  pay  rent  ■«!•"  Jackson  v.  Port,  17  Johns.  (N. 
was  discharged  by  his  payment  of  Y.)  479;  Smart  v.  Smart,  24  Hun 
the  rent,  and  that  he  could  not  re-    (N.  Y.)   127. 

cover.  No  suggestion  is  made  that  4tti  Gooch  v.  Clutterbuck  [1899]  2 
he  might,  in  a  proper  form  of  action.  Q.  B.  148,  where  a  covenant  by  the 
have  recovered  against  each  assignee  assignee  "to  perform  the  lessee's  cov- 
to  the  amount  of  the  rent  which  ac-  enants  and  keep  him  indemnified 
crued  previous  to  a  reassignment  by  from  the  payment  and  performance 
the  latter,  but  it  is  submitted  that  thereof  was  held  to  cover  previous 
he  micht  have  done  so.  breaches  of  a  covenant  to  repair, 

483  Crossfield  v.  Morrison,  7  C.  B. 
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A  covenant  by  the  assignee  to  perform  and  observe  the  cove- 
nants of  the  lease  is,  it  has  been  held,  a  mere  covenant  of  in- 
demnity, and  consequently  gives  to  the  lessee  no  right  to  enforce 
by  injunction  the  assignee's  performance  of  negative  covenants 
contained  in  the  instrument  of  lease.'*^^ 

If,  in  the  case  of  successive  assignments  of  the  leasehold,  each 
assignee  covenants  to  indemnify  his  assignor,  the  first  assignee 
may,  upon  indemnifying  the  lessee,  or  upon  recovery  against 
him  by  the  lessee  for  such  indemnity,  recover  the  amount  of 
such  indemnity  against  the  second  assignee.*^^ 

Under  a  covenant  of  indemnity  the  lessee  cannot,  it  has  been 
held,  recover  from  the  assignee  a  sum  which  he  has  been  com- 
pelled to  pay  to  the  lessor,  on  account  of  a  breach  of  covenant 
committed  in  respect  of  premises  used  by  the  assignee,  with  his 
knowledge,  for  an  immoral  purpose.^''^ 

Under  a  covenant  of  indemnity  the  lessee  may  recover,  it  has 
been  decided,  not  only  any  sum  which  he  has  been  compelled  to 
pay  the  lessor  on  account  of  the  assignee's  breach,  but  also  all 
costs  which  he  may  have  incurred  in  reasonably,  though  unsuc- 
cessfully, defending  an  action  by  the  lessor.'*^-^  But  when  the  ex- 
tent of  the  liability  to  the  lessor  for  breach  of  covenant  has  al- 
ready been  determined,  in  an  action  brought  by  the  latter  against 
the  lessee,  an  intermediate  assignee  should  pay  the  amount 
thereof  without  suit,  and  cannot  recover  against  the  ultimate 
assignee  the  cost  of  defending  an  action  for  indemnity  brought 
against  him  by  the  lessee.^^^  The  lessee  may,  it  has  been  held, 
recover  substantial,  and  not  merely  nominal,  damages  against 
the  assignee,  in  respect  of  a  breach  of  a  covenant  to  repair,  if 
the  premises  are  found  to  be  dilapidated  at  a  date  subsequent  to 
a  reassignment  by  the  assignee,  although  there  is  no  direct  evi- 
dence that  the  breach  took  place  in  his  time.^^'  The  right  of 
the  lessee  under  an  express  contract  of  indemnity  to  recover  the 
amount  of  rent  paid  by  him  is  not  affected  by  the  fact  that, 

*92  Harris    v.    Boots,    Cash    Chem-  495  Howard  v.  Lovegrove,  L.  R.   6 

ists  [1904]  2  Ch.  376.  Exch.  43;  Spence  v.  Hector,  24  U.  C. 

*93  Cousins   V.  Phillips,   3   Hurl.  &  Q.  B.  277.     But  not  interest.     Id. 

C.    892;    Smith    v.    Howell,    6    Exch.  496  Smith  v.  Howell.   6  Exch.   730. 

730.  *9T  Smith  v.  Peat,  9  Exch.  161. 

49*  Smith  V.  White,  L.  R.  1  Eq.  626. 
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since  such  payment  by  him,  the  assignee  has  surrendered  the 
leasehoId.-*''8 

i;  159.    Rights  of  assignor. 

The  rights  of  the  assignor  as  against  the  assignee  have  already 
been  considered  in  discussing  the  lial)ilities  of  the  latter.*""  It 
remains  to  consider  the  rights  of  the  assignor  after  the  assign- 
ment as  against  the  original  lessor  or  tlie  latter 's  transferee. 

As  an  assignee  succeeds  to  the  rights  based  on  privity  of  es- 
tate, and  also  to  those  based  on  privity  of  contract,  that  is,  on 
the  express  covenants  of  the  lessor,^""  and  he  alone  is  interested 
in  the  assertion  of  such  rights,  it  would  seem  to  follow  that  he 
alone,  and  not  the  assignor,  would  have  the  right  to  assert  the 
lessor's  obligations,  in  reference  to  breaches  thereof  occurring 
after  the  assignment.  The  question  has,  however,  it  seems,  never 
been  decided.^''^ 

§  160.    Rights  of  assignee. 

The  rights  of  an  assignee  as  against  the  assignor  have  previously 
been  considered  in  connection  with  the  liabilities  of  an  as- 
signor.502  504  j^  remains  to  consider  his  rights  as  against  the 
original  lessor. 

An  assignee  necessarily  becomes  vested  with  any  rights  arising 
from  privity  of  estate,  that  is,  based  on  the  relation  of  land- 
lord and  tenant,  and  also  the  benefit  of  such  of  the  lessor's  cov- 
enants as  touch  and  concern  the  land  will  pass  to  him.^os     The 

498  Brown  v.  Lennox,  22  Ont.  App.  Wood,  189  111.  352,  59  N.  E.  619, 
442.  where  it  was  held  that  after  assign- 

499  See  ante,  §  158  b.  ing  the  lessee  could  sue  for  a  breach 

500  See  post,  note  505.  by  the  lessor  whch  was  previous  to 

501  See  Blackmore  v.  Boardman,  the  assignment.  See,  also,  Rawle 
28  Mo.  420,  as  supporting  this  view,  Covenants  of  Title,  §  215,  as  to  the 
and  also  the  authorties  cited  ante,  Inability  of  one  who  has  assigned  to 
§  148,  note  66,  to  the  effect  that  a  sue  on  a  covenant  for  title  unless 
lessor    cannot    sue    on    a    covenant   injured  by  the  breach. 

after     assigning    his    interest.     Mr.  502-504  See  ante,  §  157  b. 

Sims    (Covenants    which    Run    with  boij  Palmer    v.    Edwards,    1    Doug, 

the  Land,  92)    expresses  a  different  186,  note;   McClenahan  v.  Gwynn,  3 

view.    There  is  also  an  implication  Munf.    (Va.)    556;    Cleveland,  C.   C. 

in  accordance  with  the  text  in  Cleve-  &  St.  L.  R.  Co.  v.  Wood.  189  111.  352, 

land,    C,    C.    &    St.    L.    R.    Co.     v.  59   N.  E.   619;    Bac.   Abr.,   Covenant 
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right  of  the  lessee,  or  of  his  assignee,  to  enforce  liability  for 
breaches  occurring  during  the  period  of  his  ownership  of  the 
leasehold,  is  obviously  not  affected  by  the  fact  that  he  has,  since 
such  breaches,  assigned  the  leasehold  to  another,  though  he  may 
divest  himself  of  such  right  of  action  by  assigning  the  right  itself, 
lie  has,  however,  no  right  of  action  for  breaches  of  such  cov- 
enants occurring  before  the  assignment  to  him,  unless  this  right  is 
expressly  assigned.^^*^'  ^^"^  And  after  his  reassignment  of  the  lease- 
hold interest,  he  obviously  cannot  sue  on  account  of  subsequent 
breaches. 

It  has  been  decided  that  the  fact  that  an  assignment  is  invalid 
under  the  statute  of  frauds  cannot  be  asserted  by  the  lessor 
in  defense  to  an  action  by  the  assignee  on  a  covenant  of  the 
lease,  the  instrument  of  lease  having  been  delivered  to  the  latter, 
together  with  possession  of  the  premises.'^os  This  appears  to 
accord  with  occasional  decisions,  before  referred  to,^''^  that  the 
invalidity  of  the  assignment  cannot  be  asserted  by  the  assignee 
in  defense  to  an  action  by  the  lessor  on  a  covenant.  It  has, 
however,  been  decided  in  England  ^i*'  that  a  mere  equitable  as- 
signee, though  in  possession,  cannot  sue  on  a  covenant. 

§  161.    Liabilities  of  sublessor. 

a.     To  landlord.     A  sublease  does  not,  as  does  an  assignment 

(e  5).  See,  also,  ante,  §§  79  e?  87  ceived,  merely  an  application  of  the 
d  (4);  87  e  (4);  post,  §§  230,  267,  doctrine,  since  apparently  exploded 
271  h.'  (ante,    §   149  b    [81,  notes   173-178), 

In  Portmore  v.  Bunn,  1  Barn.  &  that  when  the  lack  of  title  appears 
C.  694,  3  Dowl.  &  R.  145,  it  was  on  the  face  of  the  instrument,  there 
held  that  an  assignee  of  a  lease  of  is  no  interest  with  which  the  cove- 
a  right  to  use  water  passing  through   nant  can  run. 

a  particular  channel  was  not  liable        soe,  sot  Shelton  y.  Codman,  57  Mass. 
in  covenant  to  the  lessor  for  the  an-    (3    Cush.)    318;    Woodbnrn    v.    T?f^■n. 
nual  sum  agreed  to  be  paid   there-  shaw,  32  Mo.  197.     And  see  the  deci- 
for    it  appearing  from  the  instrument  sions,  in  reference  to  the  analogoi'S 
of  lease  itself  that  the  lessor  did  not   case  of  the  rights  of  a  transferee  of 
have  the  power  to  make  the  lease,  and   the  reversion,  ante,  §  149  b  (9). 
that  the  lessee  consequently  had  no       bos  Cleveland,  C,  C.  &  St.  L.  R.  Co. 
interest  with  which  the  liability  on   v.  Wood,  189  111.  352,  59  N.  E.  619. 
the   covenant   could   run   under   the       509  gee  ante,  note  356. 
statute    of    32    Hen.    8,    c.    34.     The       mo  Friary,     Holroyd     &     Healey's 
grounds  of  the   decision   are   stated   Breweries  v.  Singleton  [1899]  1  Ch. 
but   obscurely,  but  it  is,   it   is   con-   86. 
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consented  to  by  the  lessor,'''  relieve  the  lessee  making  it  from 
liabilities  based  on  privity  of  estate,  since  the  sublessor  still  re- 
mains the  tenant  of  the  lessor.  Nor  is  an  assij,'nee  relieved  from 
liability  for  subsequent  breaches  of  covenant  by  the  making  by 
him  of  a  sublease,  as  he  is  by  the  m;ilcin<,'  of  a  reassignmeait,  since 
h-e  still  remains  in  privity  with  the  landlord. 

As  a  lessee  is  not  relieved  from  his  contractual  liabilities  by 
his  assignment  to  another,  even  though  the  latter  becomes  also 
liable,  so  a  fortiori,  he  is  not  relieved  from  such  liabilities  by 
the  fact  that  he  makes  a  sublease.^''*  The  continuance  of  the 
lessee's  liability  on  his  covenant  to  pay  rent  is  not  affected  even 
by  the  fact  that  the  sublessee  agrees  to  pay  rent  to  the  original 
landlord.'"''-  The  lessee  is,  however,  relieved  from  liability  if 
the  sublessee  is  substituted  as  tenant  by  a  new  demise,  effectuat- 
ing a  surrender  of  the  former  term.'^'^ 

b.  To  sublessee.  Upon  a  sublease,  it  seems,  the  same  cov- 
enants are  to  be  implied  as  against  the  sublessor  from  the  use 
of  certain  words  of  demise,  or  from  the  mere  creation  of  the 
relation  of  tenancy,  as  are  to  be  implied  as  against  any  other 
lessor.'"^'*  Upon  the  sublessor's  express  covenants  in  his  favor 
the  sublessee  obviously  has  a  right  of  action,  as  has  his  assignee, 
it  they  are  such  as  run  with  the  land. 

§  162.     Liabilities  of  sublessee. 

The  sublessee  is  not  in  privity  of  contract  with  the  head  land- 
lord, since  there  are  no  contractual  relations  between  them,  and 
he  is  not  in  privity  of  estate  with  him,  since  there  is  no  relation 
of  tenancy  between  them  and  he  merely  holds  possession  for  the 
lessee.     Consequently,  he  is  not  liable  to   the  landlord   on  the 

811  See  ante,  §  158  a  (1).  ment,   it  was  held   that  if  a  tenant 

Biia  Kenjion  v.  Young,  48  Neb.  890,  induced  one  to  take  a  sublease  from 

67  N.  "W.  885.  him    by    representing    that    he    had 

612  Bless  V.   Jenkins,  129  Mo.   647,  power    to    make    it,    and    he    subso- 

31  S.  W.  938.     So  in  the  case  of  the  quently    induced    the    head    landlord 

assumption    by    the    sublessee    of    a  to  oust  the  sublessee  owing  to  the 

covenant  to  pay  taxes.     Hendrix   v.  lack  of  the  landlord's  consent  to  the 

Dickson,    69   Mo.    App.   197.  sublease,  the  sublessee  had  a  right 

BIS  See  post.  §  190  d.  of   action   against   him.     Calvert   v. 

514  See  ante,  §§  79  a,  80.  81.  Hobbs,  107  Mo.  App.  7,  80  S.  W.  68L 

In  one  cas^,    without  reference  to  The    theory    of   the    decision    is   not 

any  covenant  for  title  or  quiet  enjoy-  stated. 
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covenants  of  the  original  lease,'^^^  nor  on  tlie  covenants  of  the 
sublease,^^*^  nor  can  there  be  any  recovery  against  him  by  the 
head  landlord  in  use  and  occupation,^!"  since  for  this  a  relation 
of  tenancy  is  necessary .^^^ 

Though  the  subtenant  is  not  personally  liable  to  the  lessor, 
the  making  of  the  sublease  does  not  affect  any  rights  which  the 
lessor  might  otherv^nse  have  in  regard  to  the  premises,  or  chat- 
tels thereon.  Consequently,  the  subtenant  has  no  right  to  retain 
possession  beyond  the  term  named  in  the  head  lease,  although 
that  named  in  the  sublease  has  not  expired,^!^  and  such  is  the 
case  though  the  expiration  of  the  original  term  is  by  force  of 
a  special  limitation.^^o  gQ  ^^g  subtenant  may  be  dispossessed, 
as  might  the  tenant  under  the  original  lease,  in  case  of  the  breach 
of  a  condition  in  such  lease. ^ 21  Likewise  the  chattels  of  the 
subtenant  may  be  subject  to  a  statutory  lien,522  or  to  a  distress 
for  rent,^-^  in  favor  of  the  head  landlord. 

Occasionally  a  covenant  as  to  the  use  of  the  premises  may  be 
such  as  to  cover  the  use  thereof  to  be  made  by  the  subtenant, 
so  that  a  use  by  him  in  violation  thereof  will  be  a  ground  for  the 
recovery  of  damages  from  the  head  lessee  or  tenant,  or  for  the 
forfeiture  of  the  estate  of  the  latter.524  Furthermore,  under  the 
doctrine  of  the  English  cases  and  that  of  some  states,  that  one 
taking  property  with  notice  of  an  existing  restriction  upon  its 
use  is  bound  thereby,  he  may  be  restrained  by  injunction  from 

515  Holford  V.  Hatch,  1  Doug.  183;  the  rent  was  expressly  made  pay- 
Field  V.  Mills.  33  N.  J.  Law,  254;  able  to  the  orignal  lessor.  A  differ- 
McFarlan  v.  Watson,  3  N.  Y.  (3  ent  view  might  be  taken  in  juris- 
Comst.)  286;  Crowe  v.  Riley,  63  dictions  where  a  third  party  is  al- 
Ohlo  St.  1,  57  N.  E.  956;  Dunlap  v.  lowed  to  sue  on  a  contract.  Com- 
Bullard,  131  Mass.  161;  Haley  v.  pare  Heard  v.  Lockett,  20  Tex.  162. 
Boston    Belting    Co.,    140    Mass.    73,  sit  Krider  v.  Ramsay,  79  N.  C.  354. 

2  N.  E.   785;    Mayhew  v.   Hardesty,  sis  See  post,  §  302. 

'8  Md.  479;  Harvey  v.  McGrew,  44  sio  See  Besley  v.  Besley,  9  Ch.  Div. 
Tex.    412.  103;    Clayton  v.   Leech,   41   Ch.  Div. 

516  Derby  v.   Taylor,  1   East,    503;    103. 

Ashley   v.   Young,   79    Miss.    129.    29  520  Eten  v.  Luyster,  60  N.  Y.  252; 

So.    822;     Martin    v.    O'Connor,     43  Bove   v.    Coppola,    45    Misc.    636,    91 

Barb.  (N.  Y.)  514.     In  Derby  v.  Tay-  N.    Y.    Supp.    8. 

lor,    1    East,    502,    it    was    decided  521  See  post,  §  194  h,  note  188. 

that    the    original    lessor    could    not  522  See  post,  |  319  d  (5). 

sue  the  sublessee  on  a  covenant  of  523  See  post,  chapter  XXXII. 

the   sublease  to  pay  rent,  although  524  See  ante,  §  123  j,  notes  93-95. 
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using  the  property  in  violation  of  restrictions  contained  in  the 
head  lease,  or  in  any  other  instrument  in  the  sublessor's  claim  of 
title.^^'^  It  has  also  been  decided  that  an  injunction  will  issue 
at  the  suit  of  the  head  landlord  against  the  subtenant  to  restrain 
waste. ^-*^  That  the  subtenant  is  charged  with  notice  of  any 
conditions  or  restrictions  contained  in  the  head  lease  is  gen- 
erally recognized."^-^ 

§  163.    Rights  of  sublessor. 

The  rights  of  one  who  makes  a  sublease,  as  against  his  les- 
sor, or  the  transferee  of  his  lessor,  are  the  same  as  if  he  had  not 
made  the  sublease.  The  making  of  a  sublease  by  a  tenant  under 
a  lease  in  no  way  changes  the  relations  previoasly  existing  be- 
tween the  tenant  and  his  landlord. 

The  rights  of  the  sublessor  as  against  the  sublessee  are  de- 
termined by  the  provisions  of  the  sublease,  to  the  same  extent 
as  in  the  case  of  a  lease  by  one  not  holding  under  a  lease  from 
another.  ITis  rights  by  reason  of  the  sublessee's  breach  of  hi.s 
contract  to  repair,  in  connection  with  the  sublessor's  own  obli- 
gations in  this  regard  to  the  head  landlord,  have  been  previously 
stated.^-^  It  is  to  be  observed  that  the  sublandlord  has  no  right 
to  enter  upon  the  premises  to  make  repairs,  even  though  the  sub- 
tenant has  agreed  to  make  them  and  has  failed  so  to  do,  and 
even  though  the  former's  estate  is  liable  to  forfeiture  by  reason 
of  the  absence  of  repairs,  and  an  injunction  might  issue  to  re- 
strain his  entry  for  this  purpose.'^^o  j^  view  of  the  possibility 
that  the  sublessor's  estate  may  be  forfeited  by  the  sublessee's 
failure  to  make  repairs  or  by  his  mode  of  using  the  premises,  it 
is  recognized  as  expedient  for  the  sublessor  to  require  the  sub- 
lessee to  agree  to  indemnify  him  against  any  loss  which  he  may 

s25See  ante,  §  123  j,  notes  97-98  b.  63  Ohio  St.  1,   57  N.   E.  956;    Shan- 

RSfiFarrant   v.    Lovel,    3    Atk.    723.  non  v.   Grlndstaff,  11  Wash.  536,  40 

See  Peer  v.  Wadsworth,  67  N.  J.  Eq.  Pac.   123;    Missouri,  K.  &  T.  R.  Co. 

191,  58  Atl.  379.  v.  Keahey,  37  Tex.  Civ.  App.  330,  83 

527  Dunn   V.    Barton,    16    Fla.    765;  S.  W.  1102;    Clements  v.  Welles,   L. 

Blachford   v.    Frenzer,    44   Neb.    829,  R.   1   Eq.   200. 

62   N.  W.   1101;    Stees  v.  Kranz,  32       b28  See  ante,  §  116  h,  at  notes  008 

Minn.  313.  20  N.  W.  241;    Foster  v.  a-998  e. 

RHd,  78  Iowa,  205,  42  N.  W.  649,  16       "»  Storker    v.    Planet    Bldg.    Soc, 

Am.  St.   Rep.   437;    Crowe  v.   Riley.  27   Wkly.   Rep.   877. 
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thus  cause  the  latter  by  noncompliance  with  the  stipulations  of 
the  head  lease.^^ga 

§  164.    Rights  of  sublessee. 

A  sublessee,  since  he  is  in  no  privity  of  contract  or  estate  with 
the  original  lessor,  has,  apart  from  statute,  no  rights  which  he 
can  assert  as  against  hira^^^  except  the  right  to  the  possession  of 
the  land.  In  two  states  there  are  statutes  which  undertake  to 
give  to  a  sublessee  a  personal  right  of  action  against  the  head 
landlord  as  upon  a  covenant.^^^ 

The  rights  of  the  sublessee,  or  of  his  assignee,  as  against  the  sub- 
lessor or  his  assignee,  are  ordinarily  determined  by  the  terms 
of  the  sublease,  as  in  the  case  of  a  lease  by  one  not  holding  under 
a  lease  from  another.  One  right  which  a  sublessee  has  as  against 
his  sublessor,  a  character  of  right  which  can  exist  only  in  favor 
of  a  sublessee  or  his  assignee,  is  that  of  paying,  in  order  to  pro- 
tect his  possession,  any  claim  against  the  land  for  rent  under 
the  head  lease,  and  to  assert  such  payment  as  a  pro  tanto  payment 
of  the  rent  under  the  sublease.  The  decisions  with  reference  to 
this  matter  are  subsequently  considered.^32 

It  has  been  decided  that  if  separate  portions  of  the  premises 
are  subleased  to  different  persons,  and  one  of  the  sublessees, 
under  threat  of  distress  by  the  head  landlord,  pays  the  entire 
rent  reserved  upon  the  head  lease,  he  cannot  recover  a  portion 
of  such  payment  from  the  other  sublessee  as  money  paid  to  his 

529a  See  Wheeler  v.  Earle,  59  Mass.  1901,  §  7098),  and  Kansas  (Gen.  St. 

(5    Cush.)    31,    51    Am.    Dec.   41.     It  1905,    §    4065),    it    is    provided    that 

is   also   desirable   for   the   sublessor  sublessees  shall  have  the  same  rem- 

to  reserve  a  right  to  enter  to  make  edy    upon    "the    original    covenant" 

repairs    on    the    sublessee's    failure  as-^inst     ^e   head   landlord    as   they 

to  make  them.     See  article  119  Law  might   have    had    against   their    Im- 

T.    285.  mediate   lessor.    What  is  meant  by 

B30Ganson   v.    Tifft,    71    N.   Y.    48.  the   original   covenant    does   not   ap- 

That   he    cannot    assert    any    rights  pear.     If    It    means    a    covenant    of 

upon  a  covenant  of  the  head  lease  as  the  head   lease,  the  sublessee   could 

against  the  head  landlord,  see  South  have  had  no  right  of  action  thereon 

of  England  Dairies  v.  Baker  [1906]  against  his  immediate  lessor. 

2  Ch.   631.  B32  See  post,  §  177  e. 

531  In    Indiana    (Burns'    Ann.    St. 
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use.''^^  And,  similarly,  it  was  held  tliiit  when  one  part  of  tho 
demised  land  is  assigned,  and  the  balance  subleased,  the  assignee* 
cannot  demand  contribution  by  the  subtenant.^^* 

It  has  been  decided  that  the  assignees  of  the  original  sublessees 
need  not  join  in  suing  upon  a  covenant  by  the  sublessor  to  en- 
deavor to  obtain  a  renewal  of  a  head  lease  to  him,  since  such  as- 
signees are  tenants  in  common,  having  separate  and  distinct  in- 
terests in  the  term,  and  the  damages  are,  in  their  nature,  sever- 
able, and  may  well  be  apportioned,  according  to  the  value  of 
the  share  of  each.^^' 

653  Hunter  v.  Hunt,  1  C.  B.  300.  bss  Simpson    v.    Clayton,    4    Bing. 

534  Johnson   v.   Wild,    44   Ch.   Dlv.   N.  C.  781. 
146. 
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a.  General  considerations. 

b.  On  severance  of  reversion. 
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c.  Severance  of  rent  from  reversion. 
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(a)  General  considerations. 

(b)  Character  of  injury. 
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§  165.     The  nature  of  rent. 

Rent  is  not  a  necessary  incident  of  the  relation  of  landlord  and 
tenant,  that  is,  a  demise  is  perfectly  valid  although  no  rent  is 
reserved.^  The  cases,  however,  of  a  demise  without  any  reser- 
vation of  rent  are  but  few,  and  the  rights  and  liabilities  of  the 
parties  in  reference  to  rent  constitute  an  important  part  of  the 
law  of  landlord  and  tenant. 

-^lent,  for  the  purpose  of  the  law  of  landlord  and  tenant,  may 
be  defined  as  a  tribute  or  return  of  a  certain  amount,  which  is 
regarded  as  issuing  out  of  land,  as  part  of  its  actual  or  pos- 
sible profits,  and  is  payable  by  one  having  an  estate  in  the  land, 
as  a  compensation  for  his  use,  possession  and  enjoyment  of  the 
landy-  This  definition  of  rent,  however,  like  other  suggested  defi- 
nitions thereof,  does  not  bring  into  view  the  fact  that  the  word 
"rent"  is  used  in  at  least  four  distinct  senses.  Firstly,  it  is 
used  in  a  general,  abstract  sense,  to  describe  any  and  every 
tribute  which  may  be  thus  payable  by  any  person  having  an 
estate  in  land,  as  when  we  say  that  rent  is  usually  payable  in 
money,  or  rent  is  collectible  by  distress,  or  rent  must  be  certain  in 
amount,  and,  thus  used,  it  applies  either  to  one  payment  of  tribute 
to  be  made,  one  "installment  of  rent,"  or  to  a  suecession  of  such 
payments.  The  word,  when  used  in  this  sense,  is  ordinarily 
found  without  any  article  preceding  it.  Secondly,  the  word 
"rent"  is  used  in  a  specific,  concrete  sense,  to  describe  a  particu- 
lar payment  of  tribute,  to  be  made  by  a  tenant  of  particular  land, 
or  a  succession  of  such  payments.  For  instance,  we  may  say 
that  the  rent  due  by  a  tenant  of  certain  land  is  overdue,  meaning 
thereby  either  that  one  installment  of  rent  is  overdue,  or  that  a 

iCo.  Litt.  143  a;  Knight's  Case,  Getchell,  59  N.  H.  281;  Hunt  v.  Com- 
5  Coke,  55  a;  Lillard  v.  Kentucky  stock,  15  Wend.  (N.  Y.)  665;  Peer 
Distilleries  &  Warehouse  Co.,  67  C.  C.  v.  O'Leary,  8  Misc.  350,  28  N.  Y. 
A.  74,  134  Fed.  168;  Amter  v.  Con-  Supp.  687;  Mitchell  v.  Com.,  37  Pa. 
Ion,  22  Colo.  150,43  Pac.  1002;  Osborne  187;  Floyd  v.  Floyd,  4  Rich.  Law  <S. 
V.  Hnmphrey,  7  Conn.  340;  Sherwin  C.)  23;  Allen  v.  Koepsel,  77  Tex.  505, 
V.  Lasher,  9  111.  App.  (9  Bradw.)  14  S.  W.  151;  Hanks  v.  Price,  32 
227;  Hooton  v.  Holt,  139  Mass.  54,  Grat.  (Va.)  107.  Contrary  state- 
29  N.  B.  221;  McKissack  v.  Bulling-  ments,  as  in  Simpkins  v.  Rogers.  15 
ton,  37  Miss.  (8  George)  535;  Alex-  111.  397.  and  Shaw  v.  Hill,  79  Mich, 
ander  v.  Gardner,  29  Ky.  Law  Rep.  ^(^,  44  N.  W.  422,  are  unquestionably 
958,  96  S.  W.  818;   Savings  Bank  v.    erroneous. 

L.  and  Ten.  64. 
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number  of  installments  are  overdue.  And  so  we  speak  of  an  action 
having  been  brought  "for  the  rent,"  meaning  thereby  an  aetion 
for  one  installment  or  several  installments.  The  word  "rent," 
wheal  used  in  this  specific,  concrete  sense,  is  ordinarily  preceded 
by  the  definite  article.  Thirdly,  the  word  is  used  in  a  specific, 
concrete  sense  to  describe  the  right  which  a  particular  person 
or  persons  may  have  to  a  succession  of  payments  by  the  tenant 
or  tenants  of  a  particular  piece  of  land,  as  when  we  refer  to  a 
man  as  having  a  rent  or  a  ground  rent,  or  say  that  the  rent  upon 
(issuing  from)  a  certain  piece  of  land  belongs  to  a  named  indi- 
vidual. The  word  "rent,"  when  used  in  this  sense,  is  used  with 
either  the  definite  or  indefinite  article.  Fourthly,  the  word  is 
used  to  designate  sums  paid  as  rent,  the  proceeds,  that  is,  of  the 
payment  of  one  or  more  of  the  periodic  installments,  as  when 
one  speaks  of  applying  the  rent  in  a  certain  manner,  meaning 
thereby  what  is  leeeived  on  account  of  rent.  The  word  is  fre- 
quently used  in  this  sense  in  the  i)brase  "rents  and  profits." 
Wb.en  so  used,  the  word  is  ordinarily  preceded  by  the  definite 
article. 

§  166.     Future  rent  not  present  debt. 

The  obligation  of  the  tenant  under  a  lease  to  make  payments 
of  rent  as  they  become  due  does  not  constitute  a  present  debt 
to  be  paid  in  the  future.  "Although  there  be  a  lease,  which  may 
result  in  a  claim  for  rent,  which  will  constitute  a  debt,  yet  no 
debt  accrues  until  enjoyment  (of  the  land)  has  been  had."^  The 
obligation  to  pay  rent  is  contingent  upon  the  lessee's  continued 
enjoyment  of  the  land,  and  hence  his  liability  is  analogous  to 
that  of  one  who  has  agreed  to  pay  for  a  building  to  be  erected 
in  the  future,  or  for  goods  to  be  delivered,  and  not  that  of  one 
who  has  promised  to  pay  a  sum  unconditionally.  As  a  con- 
sequence, a  release  by  the  lessor  of  all  "actions"  against  thf» 
lessee,'  or  of  all  "demands"  against  him,"  does  not  relieve  him 

zBordman    v.    Osbom,    40    Mass.  Lord  Coke,  "it  was  neither  deUtum 

(23    Pick.")     295,    per    STiaw,    C.    J.  nor   solvendum   at   the   time   of   the 

And   see  the  full   discussion   of  the  release    made;    for    if    the    land    be 

question  by  Kennedy,  J.,  in  Bank  of  evicted    from    the    lessee   before    the 

Pennsylvania  V.  Wise.  3  Watts  (Pa.)  rent  become  due,  the  rent  is  avoid- 

394  ed."     Co.  Utt.  292  b. 

3  Litt.     §     513.       "Because,"     says  *  Collins    v,    Harding,    Cro.    Eliz. 
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from  liability  for  subsequently  accruihg  rent.  A*nd  so  rent  to 
become  clue  is  not  a  debt  which  can  be  subjected  to  attachment 
at  the  suit  of  a  creditor  of  the  landlord,^  and  a  statute  making  a 
stockholder  liable  for  any  debt,  contracted  by  the  corporation,  or 
accruing,  while  he  is  stockholder,  was  held  not  to  impose  lia- 
bility for  rent  thereafter  accruing.^  For  the  same  reason,  the 
landlord  cannot,  in  the  course  of  administration  proceedings  upon 
the  estate  of  his  deceased  tenant,  assert  a  claim  for  rent  still  to 
accrue,'''  and  such  a  claim  cannot  be  presented  in  bankruptcy  pro- 
ceedings.^ 

§  167.    Classes  of  rent. 

At  common  law  three  classes  of  rent  were  recognized,  rent 
service,  rent  charge,  and  rent  seek.  Rent  service  was  the  term 
applied  to  rent  reserved  upon  a  conveyance,  whether  in  fee 
or  for  a  less  estate,  by  wdiich  a  tenure  was  created.^  Since,  after 
the  statute  of  Qtii-a  Emptores,  a  conveyance  in  fee  no  longer 
created  a  relation  of  tenure,^^  rent  reserved  upon  such  a  convey- 
ance made  after  the  statute  was  not  rent  service.^  ^  But  this  stat- 
ute did  not  affect  the  prineiple  that  tenure  was  created  by  a  con- 
veyance of  less  than  a  fee  simple  estate,  leaving  a  reversion  in 
tlie  grantor,  and  consequently  rent  reserved  upon  such  a  con- 
veyance (a  lease)  was,  after  the  statute  as  before,  rent  service.*^ 

Upon  a  failure  by  the  tenant  to  pay  rent  reserved  to  his  lord, 
as  on  his  failure  to  perform  any  feudal  service,  the  lord  was 
entitled  to  seize  the  chattels  upon  the  land,  this  being  known  as 

60-6;  Henn  v.  Hanson,  1  Lev.  99;   In-  Cairns,  107  Iowa,  727,  77  N.  W.  478. 

gram  v.  Bray,  2  Lev.  210;   Stephens  s  Bordman  v.  Osborn,  40  Mass.  (23 

V.  Snow,  2  Salk.  578;  Co.  Litt.  292  a,  Pick.)    295. 

Butler's  note.  ^  2        Woerner,        Administration, 

5  Mason    v.    Belfast   Hotel   Co.,    89  818;    Deane   v.    Caldwell,   127   Mass. 

Me.  381,  36  Atl.  622;   Wood  v.  Part-  242. 

ridge,  11  Mass.  488;   Thorp  v.  Pres-  s  See  post,  §  182  1. 

ton,  42  Mich.  511,  4  N.  W.  227;  Ord-  o  Litt.  §§    213-216;  Gilbert,  Rents,  9. 

way  V.  Reminj-ton,  12  R.  L  319,  34  lo  See   ante,    §    1. 

Am.   Rep.    646;    Haffey   v.   Miller,   6  n  Litt.  §§  215-217;  Co.  Litt.  143  b, 

Grat.     (Va.)     454.      Contra,    Rowell  Hargrave's       note;       Bradbury       v. 

V.  Felker,  54  Vt.  526.     That  rent  to  Wright,    2   Doug.    624;    Van   Rensse- 

become  due  is  within  a  statute  au-  laer  v.  Hays,  19  N.  Y.  68,  75  Am.  Dec. 

thorizing  attachment  "when  nothing  278. 

hut  time  is  wanting  to  fix  an  abso-  12  Litt.    §§    214,   215. 
lute    indebtedness,"    see    Brown    v. 
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Ihe  remedy  of  difjtross.'^  This  ricrht  of  distross  was  a  distinc- 
tive feature  of  rent  service.  When  the  tenant  had  an  estate  of 
fee  simple,  the  ri^ht  of  distress  was  incident  to  the  right  of 
lordship,  the  "seignory"  as  it  was  called,  and,  when  the  tenant 
had  an  estate  less  than  a  fee  simple,  to  the  reversion  remaining 
in  the  lord.  Consequently,  if  the  lord  transferred  the  scignory 
or  revei-sion,  while  retaining  the  rent,  or  granted  the  rent,  while 
retaining  the  scignory  or  reversion,  it  could  no  longer  be  enforced 
by  distress,  and  was  accordingly  no  longer  "rent  service"  but 
was  termed  "rent  seek"  (dry  rent).^* 

Rent  might  also,  at  common  law,  be  created  by  the  grant  to  an- 
other, by  one  having  an  estate  in  land,  of  a  rent  issuing  out  of 
such  land.  There  was  in  such  case  no  relation  of  tenure,  and  con- 
sequently no  remedy  by  way  of  distress  to  enforce  payment  of  the 
rent,  and  accordingly  rent  so  created  was  another  form  of  "rent 
seek,"  unless  a  right  of  distress  was  expressly  given  on  the  crea- 
tion of  the  rent,  in  which  case  the  rent  was  known  as  "rent 
charge,"  as  being  expressly  charged  on  the  land  by  the  grant  of 
such  remedy.i^  Rents  charge  of  this  character,  since  they  do  not 
involve  any  relation  of  tenancy,  do  not  properly  come  within  the 
limits  of  a  treatise  on  landlord  and  tenant,  and  they  are,  it  is 
believed,  practically  unknown  in  any  part  of  this  country.  In 
England  they  are  not  uncommon,  being  sometimes  granted  by  the 
purchaser  of  land  as  part  of  the  consideration  therefor,  and  being 
also  utilized  as  a  mode  of  providing  for  younger  sons  and  others  in 
family  settlements. 

Rent  reserved  upon  a  conveyance  in  fee  simple,  made  since  the 
statute  of  Quia  Emptores,  is  "rent  sock"  unless  there  is  an  express 
clause  of  distress  inserted  in  the  conveyance,  in  which  case  it 
is  "rent  charge. "^^  In  Pennsylvania  it  has  been  decided  that 
the  statute  of  Quia  Emptorcs  is  not  in  force  a.nd  that  conse- 
quently, upon  a  conveyance  in  fee  simple,  a  relation  of  tenure 
arises,  so  as  to  make  rent  reserved  on  such  conveyance  rent  serv- 
ice and  not  rent  charge  or  rent  seck.^^ 

13  See  1  Pollock  &  Maitland,  Hist.  le  See  authorities  cited  ante,  note 

Etig.    Law,    353.     See    post,    chapter  11. 

XXXII.  ''^  Inpersoll   v.  Sergeant,  1  Whart. 

i*Litt.    §§    218,   225-228.  (Pa.)    337;    Franoisous  v.  Reigart,  4 

isLitt.  §5  218,  219;  Co.  Litt.  150  b;  Watts     (Pa.)      OS.     In     Wallace     v. 

2    Pollook    &    Maitland,    Hist.    Eng.  Harmstad,    44    Pa.    492.    however,    it 

Law,  129.  was    decided   that,   though   the   rent 
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Rent  service  is  said  by  Littleton  to  exist  "where  the  tenant 
holdeth  his  land  of  the  lord  by  fealty  and  certain  rent,  or  by  other 
services  and  certain  rent,"i8  and  his  commentator  says  that  it 
is  called  rent  service  "because  it  hath  some  corporal  service 
incident  unto  it,  which  at  least  is  fealty.  "^^  Upon  the  strength 
of  this  latter  statement,  as  transmitted  by  B]aekstone,2o  it  has  been 
asserted,  in  at  least  two  states  in  this  country,  that,  in  view  of  the 
fact  that  fealty  is  not  there  recognized,  rent  service  is  likewise 
nonexistent.2i  The  correctness  of  such  a  view  seems,  however, 
questionable.  In  the  time  of  Littleton  and  Coke,  fealty  was  al- 
ways incident  to  the  relation  of  tenure,22  and  consequently  rent 
service,  being  essentially  tenurial  in  character,  could  not  exist 
apart  from  fealty.  It  was  therefore  natural  that  those  writers 
should  describe  rent  service  as  that  class  of  rent  which  was  ac- 
companied by  fealty  or  other  service.  But  the  view,  stated  by 
Coke,  that  rent  service  was  so  called  because  the  rent  was  ac- 
companied by  fealty  or  other  service,  seems  hardly  so  probable 
as  that  it  was  so  called  because  rent  reserved  to  the  lord  wa^  a 
service.23  The  expression  "rent  service"  was  in  use  nearly  two 
hundred  years  before  the  time  at  which  Littleton  wrote,^^  and  the 
writers  of  that  earlier  time,  as  well  as  the  judges,  speak  of  rent 

reserved  on  a  conveyance  in  fee  is  a  23  The  view  suggested  would  serve 
rent  service  to  which  distress  is  to  explain  why  a  right  of  distress 
incident,  there  is  no  relation  of  ten-  exists  for  rent  reserved  upon  a  ten- 
ure to  which  the  right  of  distress  is  ancy  at  will,  though  there  is  no 
incident,  and  that,  if  the  deed  hy  fealty  in  such  case.  In  reference  to 
which  the  rent  is  reserved  is  de-  this  it  is  said,  in  Co.  Litt.  57  b,  that 
stroyed,  there  is  no  right  of  distress,  a  lessor  at  will  "may  distrain  for 
The  decision  is  difficult  to  under-  the  rent,  and  yet  it  is  no  rent  serv- 
stand  and  has  been  strongly  criti-  ice,  for  no  fealty  belongeth  thereun- 
cised.  See  Cadwallader,  Ground  to,  but  a  rent  distrainable  of  common 
Rents,  §  125  et  seq.;  Sharswood,  Leo-  right."  "Of  common  right"  means 
tures,    p.    220.  merely  "by  the  common  law."    (Co. 

18  Litt.   §   213.  Litt.   142   a),   and   the  statement   of 

19  Co.  Litt.  142  a.  Coke  is  equivalent  merely  to  a  state- 

20  2  Blackst.  Comm.  42.  ment   that  there   is   in   such   case  a 

21  Herr   v.   Johnson,    11   Colo.   393,  right    of    distress    because    there    is 
18  Pac.  342;    Penny  v.  Little,  4  111.  such  a  right. 

(3    Scam.)    301.  24  See  Y.  B.  33-35  Edw.  1,  p.  352, 

22  Litt.  §§  91,  132;   Co.  Litt  67  b,   referred  to  in  2  Pollock  &  Maitland, 
93  a.  Hist.  Eng.  Law,  128  note. 
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jUs  one  class  of  sorvieo.-''  So  rejjcardcd,  the  abolition  of  fealty 
could  not  alVeet  the  applicability  of  the  term  "rent  service"  to 
rent  reserved  upon  a  lease.  Even  conceding  the  correctness  of 
the  view  that  rent  service  was  so  called  because  always  accom- 
panied by  fealty,  it  does  not  seem  that  the  abolition  of  this  mere 
feudal  incident  could  in  any  way  alt(?r  the  essential  character  of 
rent  so  reserved,  or  the  rights  and  liabilities  connected  there- 
with.2«  In  two  or  three  of  the  older  states  it  has  been  clearly 
recognized  that  rent  reserved  on  a  lease  for  years  is  rent  service,^" 
and  the  rules  w-hich  at  common  law  govern  the  apportionment 
of  rent  service  as  to  amount  have  invariably  been  applied  to  rent 
so  reserved.-^ 

The  term  "ground  rent,"  which  is  quite  frequently  to  be  seen, 
is  used  with  different  meanings  in  different  jurisdictions.  In 
England  it  is  said  that  "by  the  expression  'ground  rent,'  if  un- 
explained, is  to  be  understood  a  rent  less  than  the  rack  rcnt^^ 
of  the  premises;  its  proper  meaning  is  the  rent  at  which  land  is 
let  for  the  purpose  of  improvement  by  building;  but  the  expres- 
sion is  very  carelessly  used."3o  it  is  probably,  in  some  of  the 
states,  applied  to  rent  reserved  on  a  lease  for  a  term  of  consid- 
erable length  for  purposes  of  improvement.  In  Pennsylvania  the 
term  is  applied  ordinarily  to  rent  reserved  upon  a  conveyance  in 
fee,  that  is,  a  perpetual  rent,  and  in  Maryland  to  a  rent  reserved 
upon  a  lease  for  ninety-nine  years  with  a  covenant  for  perpetual 
renewal. 

§  168.    What  may  be  reserved  as  rent. 

Coke   says  that   "rent   is   reserved   out   of   the   profits   of  the 
land, "31  and  Blackstone  says  that  it  "is  a  profit  issuing  out  of" 

25  See  Bracton,  bk.  2,  c.  16,  fol.  35  (3    J.    S.    Green)    192;    Inpersoll    v. 

a;    Britton    (Nichol's  Ed.)    bk.   1,   c.  Sercreant,  1  Whart.  (Pa.)  337. 

28,  §  16;   bk.  2  c.  10,  §  1;   Y.  B.  33-  28  See  post,  §   175. 

35  Edw.  1,  p.  208;  Y.  B.  1  &  2  Edw.  20  "Rack   rent"   is   the  full   annual 

2    (Selden   Soc.)    p.    119,   pl-   36;    Y.  value   of   the   tenement.     2   Blackst. 

B.  2  &  3  Edw.  2,  p.  140.  pl.  58.  Comm.   43. 

2<i  See  remarks  of  Woodworth,  J.,  so  1    Dart,    Vendors    &    Purchasers 

In  Cornell  v.  Lamb,  2  Cow.   (N.  Y.)  f6th    Ed.)    138;     2    Stroud,   Judicial 

652.  Diet.    (2d    Ed.)    841. 

27Ehrman  v.   Mayer,  57  Md.  621;  31  Co.  Litt.  141  b. 
Doe  d.  Farley  v.  Craig,  15  N.  J.  Law. 
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the  land.^2  These  statements  presumably  mean  merely  that,  as 
stated  in  the  definition  above  given,  rent  is  in  theory  part  of  the 
actnal  or  possible  profits  of  the  land,  a  theory  which  is  no  doubt 
closely  related  to  another  theory,  that  rent,  like  any  feudal 
service,  is  something  issuing  from  and  owed  by  the  land  itself, 
and  not  by  any  particular  tenant  of  the  land.^s  The  chief  conse- 
quences of  the  theory  that  rent  is  payable  out  of  the  actual  or 
possible  profits  of  the  land  are  that  if  the  lessee  is  deprived  of 
the  opportunity  to  take  the  profits,  as  by  eviction,  the  landlord's 
right  to  rent  ceases  or  is  suspended,^^  and  that,  as  above  stated, 
the  rent  is  not  a  debt  until  the  profits  have  been  taken,  in  the 
absence  of  an  express  provision  to  the  contrary .^^ 

The  statement  that  rent  is  reserved  or  is  payable  out  of  the 
profits  of  the  land  does  not  mean,  nor  has  it  ever  meant,  that  the 
rent  must  be  paid  by  the  delivery  to  the  landlord  of  a  part  of  the 
products  of  the  soil,  and  this  never  occurs  except  when  it  is  so 
expressly  provided,  as  in  the  case  of  the  reservation  of  a  crop 
rent.  Rent  is  ordinarily  reserved  and  made  payable  in  money, 
and  this  may  or  may  not  be  obtained  by  a  sale  of  the  profits  or 
products  of  the  land.  It  may,  however,  be  reserved  and  made 
payable  or  "rendible"  in  almost  any  medium.  "The  rent  may 
as  well  be  in  delivery  of  hens,  capons,  roses,  spurres,  bowes, 
shafts,  horses,  hawkes,  pepper,  comine,  wheat,  or  other  profit 
that  lyeth  in  render,  of^ce,  attendance,  and  such  like,  as  in  pay- 
ment of  money.  "^^  So  it  has  been  held  that  the  rent  reserved 
may  take  the  form  of  doing  a  manual  service,  such  as  cleaning 
a  church,^'^  ringing  a  church  bell  at  stated  intervals,^^  caring  for 
the  premises,^^  doing  labor  and  making  repairs  thereon,-^^-"*  or 
doing  a  certain  amount  of  hauling;'*'^  or  the  rent  may  consist 
partly  in  the  doing  of  such  service  and  partly  in  the  payment  of 

32  2  Blackst.  Comm.  41.  ss  Doe  d.  Edney  v.  Billett,  7  Q.  B. 

33  2     Pollock     &     Maitland,     Hist.    976. 

Eng.  Law.  126,  129;  see  post,  §  171,  39  Gleason  v.  Gleason,  62  Mass.  (8 
at  note  122.  Cush.)    32;    Shaw  v.   Hill,   79  Mich. 

34  Clim's    Case,    10    Coke,    126    b.    86,  44  N.  W.  422. 

See  post,  §  182  e.  sna  price  v.  Thompson   (Ga.  App.) 

35  See  ante,  §  166.  60  S.  E.  800. 

36  Co.  Lltt.  142  a.  40  Van     Rensselaer     v.     Jones,      S 

37  Doe  d.  Edney  v.  Benham,  7  Q.  Denio  (N.  Y.)  449;  Van  Rensellaer 
B.   976.  V.  Jewett,  2  N.  Y.  (2  Comst)   141. 
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money,^*  Occasionally,  while  a  lixod  i.uoney  rent  is  named  by  the 
lease,  it  is  expressly  made  payable  in  manual  servicers  to  be  ren- 
dered by  the  lessee."*-  It  has  even  been  said  that  a  stipulation  that 
the  lessee  should  have  his  corn  ground  at  the  lessor's  mill  was 
in  effect  a  reservation  of  a  rent,  so  long  as  the  mill  belonged  to 
the  reversioner,  the  price  to  be  paid  for  the  grinding  being  in 
effect  a  varying  rcnt.'*^ 

As  stated  in  the  above  quotation  from  Coke,  rent  may  consist 
in  the  rendition  of  specific  articles,  and  so  rent  in  the  form  of 
wine,**  as  well  as  in  a  specific  quantity  of  grain  or  cotton,*!^  has 
been  judicially  recognized.  In  this  country  it  is  a  quite  general 
usage  to  reserve  as  rent  a  certain  proportion  of  the  crop  which 
may  be  raised  on  the  demised  premises.*^ 

It  is  said  by  Coke  that  "a  man  upon  his  feoffment  or  convey- 
ance cannot  reserve  to  him  parcel  of  the  annual  profits  them- 
selves, as  to  reserve  the  vesture  or  herbage  of  the  land  or  the 
like.  For  a  reservation  ought  not  to  be  a  reservation  of  the 
profits  themselves,  since  these  are  granted,  but  of  a  new  return 
out  of  the  profits."-*"^  In  another  place-*'"*  he  calls  attention  to 
the  "diversity  between  an  exception  (which  is  ever  of  part  of 
the  thing  granted  and  of  a  thing  in  esse),  and  "a  reservation,  which 
is  always  of  a  thing  not  in  esse,  but  newly  created  or  reserved 
out  of  the  land  or  tenement  demised."  It  has  in  one  case  *^  been 
asserted,  on  the  strength  of  statements  by  textbook  writers  which 

41  See  Doe  d.  Tucker  v.  Morse,  1  3  Blackf.  (Ind.)  264;  Briscoe  v.  Mc- 
Barn.  &  Adol.  365;  Vyvyan  v.  Ar-  Elween,  43  Miss.  556;  Brooks  v.  Cun- 
thiir,  1  Barn.  &  C.  410.  ningham,    49    Miss.    108;    Fraser    v. 

42  Marlborough   v.    Osbom,   5   Best  Davie.  5  Rich  Law   (S.  C.)    59. 
&  S.   67;   Woods  v.  Rock,  Ale.  &  N.  4o  See  post,  §   253. 

57;    Smith  v.  Colson.  10  Johns.    (N.  47  Co.  Litt.  142  a. 

Y.)    91;    Smith  v.  Fyler,  2  Hill    (N.  4r  Co.  Litt.  47  a.     So  it  is  said  in 

Y.)   648.  Bro.  Abr.,  Reservation,  pi.  46,  citing 

48  Vyvyan  v.  Arthur,  1  Bam.  &  C.  St.    Germain's    Doctor   and    Student, 

410.  that  "if  a  man  leasos  land,  reserving 

44  Pitcher    V.    Tovey,    4    Mod.    71.  common    out   of    it,   or   the   herbage 

45  Y.  B.  15  Edw.  3,  326  (Roll's  Ser-  or   grass  or   profits   of  the  land   de- 
les);   St.  Cross  Hospital  v.  De  Wal-  mi.sed,   it   is  a  void   reservation,  for 
den,  6     Term  R.  338;   Toler  v.  Sea-  this  is  part  of  the  thing  granted." 
brook,  39  Ga.  14;  Townsend  v.  Isen  49  Moulton    v.   Robiofion,   27  N.  H, 
berger,    45    Iowa.    670;    Boyd   v.    Mc-  550. 

Combs,  4  Pa.  146;    Clark  v.  Frazley, 
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are  themselves  based  on  these  dicta  of  Coke,^<^  that  a  reservation 
of  any  part  of  the  annual  crops  cannot  take  effect  as  a  reserva- 
tion of  rent.  But  it  seems  that  a  distinction  might  perhaps  be 
made  between  a  reservation  of  vesture  or  herbage  or  other  nat- 
ural products  of  tlie  soil  (fructus  naturales)  which  have  at  least 
an  embryonic  existence  as  part  of  the  land  at  the  time  of  the 
lease,  and  annual  crops  resulting  from  planting  and  labor  {fruc- 
tus indtLstriales)  which  cannot  well  be  regarded  as  a  part  of  the 
land  at  the  time  of  the  lease.  The  statement  by  Coke  himself 
that  the  rent  may  be  in  delivery  of  "pepper,  comine,  wheat,  or 
other  profit  that  lyeth  in  render,  "^^  would  seem  to  suggest  the 
possibility  of  the  reservation  of  a  part  of  the  annual  crop,  and  the 
validity  of  a  reservation  of  a  grain  rent  has  always  been  recog- 
nized.^2  The  common-law  authorities  do  not,  however,  in  terms 
assert  the  validity  of  the  reservation  of  a  rent  consisting  of  a 
part  of  the  very  grain  grown  upon  the  land  demised,  and  ordi- 
narily, no  doubt,  the  purpose  of  the  reservation  of  a  grain  rent 
was  merely  to  avoid  fluctuations  in  the  value  of  the  rent  as  a  re- 
sult of  fluctuations  in  the  value  of  money,  without  reference  to 
the  question  whether  the  premises  were  adapted  for  the  produc- 
tion of  the  grain  in  which  the  rent  was  reserved.  But  whether 
the  reservation  as  rent  of  a  portion  of  the  annual  crops  (fructus 
indv^triales) ,  grown  on  the  premises  demised,  would  in  England 
be  regarded  as  valid  or  invalid,  there  can  be  no  question  as  to 
its  validity  in  most  jurisdictions  in  this  country,  where  a  provi- 
sion for  the  payment  to  the  landlord  of  a  share  of  the  crops  as 
rent  has  been  frequently  enforced  as  constituting  a  reservation 
of  rent.^^  Even  were  such  a  provision  void  as  a  reservation,  it 
would  be  effective  by  way  of  contract  as  between  the  original 
parties  to  the  lease. 

The  asserted  rule,  that  rent  cannot  consist  of  a  part  of  the 

BoSheppard's    Touchstone,    80;      3  specific  portion  of  the  crop   in  lieu 

Cruise's  Dig.  tit.  28,  c.  1,  §  3;  Comyn,  thereof.     Morton    v.    Lacy    Bros.    & 

Landl.  &  Ten.  95.  Kimball,  84  Ark.  396,  106  S.  W.  200. 

Ri  See  ante,  at  note  36.  It  was  held  in  one  case  that  if  the 

52  See    Bracton,   bk.    2,    c.    16,    fol.  lessee  made  a  sublease  and  thereby 

35  a;  Y.  B.  15  Edw.  3,  326.  disabled    himself    from    delivering   a 

f>3  See  post,  §  253.  portion  of  the  crop,  the  Ipssor  could 

There  may  be  a  provision  for  pay-  demand  the  caph  rent  named.     Dass- 

ment  of  a  cash  rent,  and,  in  a  cer-  pnce  v.  Cold,  101  Iowa,  610,  70  N.  W. 

tain  contingency,  the   delivery  of  a  719. 
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profits  of  the  land,  has  luver  been  regrardod,  even  in  England,  as 
preeliulin<:;  a  computation  ol"  the  amount  of  pecuniary  rent  by 
reference  to  the  amount  of  such  profits  removed.  For  instance, 
upon  the  lease  of  a  brick  yard,  a  reservation  of  a  certain  sum 
for  every  thousand  bricks  manufactured,  the  a^'gregate  for  all 
the  bricks  removed  in  any  one  year  to  be  paid  at  the  end  of 
such  year,  was  regarded  as  rent.'^-'  And  it  has  been  decided  that 
the  asserted  rule  docs  not  apply  when  the  reservation  is,  not  of 
any  part  of  a  mineral  in  the  ground,  in  its  natural  and  primitive 
state,  but  of  a  metal  produced  from  that  mineral  by  smelting,  in 
which  process  the  native  mineral  is  mixed  with  coal,  or  charcoal, 
and  subjected  to  the  operation  of  fire.^f^  There  is  at  least  one 
English  case  in  which  a  reservation  of  the  mineral  itself  is  re- 
garded as  a  reservation  of  rent,-''»«  but  there  the  validity  of  the 
reservation  seems  not  to  have  been  the  subject  of  consideration. 
In  other  cases  it  has  been  said  that,  though  the  grantor  or  lessor 
of  land  undertakes  to  reserve  to  himself  as  rent  a  share  of  the 
ore  which  may  be  removed  from  the  land,  this  constitutes  in  real- 
ity an  exception  from  the  grant  or  lease,  and  not  a  reservation 
of  rent.^''^  An  attempted  reservation  as  rent  of  ore  in  the  ground 
seems,  however,  clearly  distinguishable  in  this  regard  from  a  res- 
ervation of  crops  to  be  planted  as  well  as  gathered  in  the  future. 
There  are  occasional  decisions  to  the  effect  that  a  stipulation 
for  the  furnishing  of  board  or  support  to  the  lessor  by  the  lessee, 
in  return  for  the  making  of  the  lease,  constitutes  a  stipulation 
for  the  payment  of  rent.^'^     The  chief  objection  to  such  a  view 

51  Reg.  V.  Westbrook,  10  Q.  B.  ITS.  tion  of  a   porlion    of  the  ore   taken 

r.-'i  Rex   V.   Pomfret,   5   Maule   &   S.  out  was  regarded  as  a  reservation  of 

139  rent  under  a  power  to  lease  reserv- 

sc  Buckley  v.  Kenyon,  10  East,  ing  the  best  possible  rent. 
139,  where  the  rent  reserved  was  a  "See  Gowan  v.  Christie,  L.  R.  2 
certain  proportion  of  the  ore  taken  H.  L.  So.  273,  284,  per  Lord  Cairns; 
out  or  its  value  in  money,  and  if  Coltne«s  Iron  Co.  v.  Blaok,  6  App. 
this  value  did  not  equal  a  sum  Cas.  31 H,  .33.'5,  per  Lord  Blackburn; 
named,  then  such  additional  rent  Greville-Nugent  v.  Mackenzie  [1900] 
as  would  make  up  that  sum,  and  re-  App.  Cas.  83,  per  Lord  Halsbury.  To 
covery  was  allowed  in  favor  of  a  the  same  effect,  see  Fairchild  v.  Fair- 
transferee  of  the  reversion  on  the  child  (Pa.)  9  Atl.  2.55;  Duff's  Ap- 
covenant  to  pay  the  rent.  In  Camp-  peal,  21  Wkly.  Notes  Cas.  (Pa.)  491. 
bell  v.  I^ach,  2  Amb.  740,  a  reserva-  6«  Shouse  v.   Krusor,  24   Mo.   App. 
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would  se^m  to  lie  in  the  possible  uncertainty  as  to  the  character 
of  the  board  or  support. 

A  stipuhition  for  the  support  of  a  third  person,  althou3:h  con- 
tained in  the  instrument  of  lease,  and  intended  to  secure  compen- 
sation for  the  use  and  enjoyment  of  the  land,  would  not,  under 
the  common-law  rule  that  rent  must  b«  reserved  to  the  lessor,^^ 
constitute  a  stipulation  for  or  reservation  of  rent.  But  pre- 
sumably a  provision  for  the  furnishing  of  board  to  the  lessor  and 
to  his  family  would  be  regarded  as  a  reservation  to  the  lessor 
within  the  rule.^® 

§  169.    Payments  which  are  not  properly  rent. 

a.  Sums  payable  under  lease  of  incorporeal  thing.  Rent  can, 
by  the  common-law  authorities,  ])e  reserved  only  upon  a  lease  of 
land  and  things  constituting  a  part  thereof,  to  which  the  land- 
lord may  have  recourse  to  distrain,  and  cannot  be  reserved  out 
of  incorporeal  things.*'^  Whether  the  statement  that  rent  must 
be  reserved  out  of  things  to  which  the  landlord  may  have  re- 
course to  distrain  is  to  be  regarded  as  a  statement  of  the  reason 
for  the  rule  precluding  the  reservation  of  rent  out  of  incorporeal 
things,  or  a  statement  of  a  result  of  the  rule,  does  not  clearly 
appear.  In  favor  of  the  former  view  it  is  said  that  the  king  may 
reserve  rent  upon  a  lease  of  incorporeal  things,  for  the  reason  that, 
by  virtue  of  his  prerogative,  he  can  distrain  on  all  lands  of  his 
lessee,^^  and  so  it  is  said  that  it  may  be  reserved  on  a  demise  of 
the  vesture  or  herbage  of  lands  for  the  reason  that  the  lessor  may 
distrain  the  cattle  on  the  land.*^^  Tlie  question  is  of  interest  at 
the  present  day,  owing  to  the  fact  that  the  common-law  remedy 
by  distress  is  no  longer  recognized  in  most  jurisdictions,  and 
whether  as  a  consequence  sums  reserved  upon  a  lease  of  an  in- 

279;    In  re  Williams'  Estate,  1  Misc.  of  board  to  be  furnished  by  the  les- 

35,  22  N.  Y.  Supp.  906.  see. 

•■^sSee  post,   §  170.  oi  Co.    Litt.     47,    142     a:     Gilbert, 

60  In  Baker  v.  Adams,  59  Mass.   (5  Rents,    20;     2    Blackst.    Coram.    41; 

Cush.)    99,  the  provision  was  for  a  T^ovelace  v.  Reynolds,  Noy,  59;  Gard- 

rent    of    a    certain    amount    yearly,  iner  v.  Williamson,  2  Barn.  &  Adol. 

which   was   to  be  paid   by  boarding  336;   Buszard  v.  Capel,  8  Barn.  &  C. 

the  lessor  and  his   family.     This   is  141. 

obviously  different  from  an  attempt-  r,2  Co.  Litt.  47  a,  Hargrave's  note. 

ed  reservation  to  the  lessor's  family  os  Co.  Litt.   47   a. 
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corporeal  tliin;?  aro  there  to  be  regarded  us  rent,  with  all  the 
other  corainou-law  or  statutory  iucidents  thereof,  involves  a 
prol)lem  of  eonsideral)le  diflieulty.  In  one  state  in  which  the 
remedy  by  distress  docs  not  exist,  the  common-law  view  that 
rent,  properly  so'called,  cannot  be  reserved  on  a  grant  of  an 
incorporeal  thinir,  is  ai)parenLly  still  recoii;nized.''*  In  another  of 
the  states  in  which  distress  no  longer  exists,  but  without  reference 
to  that  fact,  sums  agreed  to  be  paid  annually  for  the  right  to 
take  water  from  a  canal  were  regarded  as  rent,"^'  on  the  theory, 
apparently,  that  sums  agreed  to  be  paid  in  connection  with  a  lease, 
even  though  of  an  incorporeal  thing,  are  necessarily  rent,  a  view 
not  in  harmony  with  that  of  the  common  law.  Even  though  a 
sum  reserved  on  a  grant  or  lease  of  an  incorporeal  thing  be  not  re- 
garded as  rent,  it  is  recoverable,  as  between  the  original  parties, 
by  action  of  debt  ^'^  or  of  covenant."" 

b.  Sums  payable  for  enjoyment  of  license.  Sums  which  by 
agreement  one  pays  for  a  license  to  go  upon  land  for  certain  lim- 
ited purposes  are  not  properly  rent,  even  though  so  termed.*^ 
The  licensee  has  no  interest  in  the  land  out  of  which  the  rent 
can  issue. 

c.  Sums  payable  under  bailment   of  chattels.     Payment  re- 
served by  way  of  "rent"  on  a  lease  or  bailment  of  personal  chat- 
s' Raby  v.  Reeves,   112  N.   C.   688,    it  as  a  rent  charge,  there  being  no 

16  S.  E.  760.  indication   of  an   intention   to  grant 

65  Jordan    v.    Indianapolis    Water  a    rent    issuing    out    of    the    land. 

Co.,  159  Ind.  337,  64  N.  E.  6S0.  There    v»-ould    seem    to    have    been 

In    Manderbach    v.    Bethany    Or-  merely  a   promise  by  the  owner  of 

phans'  Home,  109  Pa.  231,  2  Atl.  422,  land   to  pay   an   annual   sum   for   a 

It  was   held   that  a   sum   which   an  privilege  to  be  enjoyed  in  connection 

owner  of  land  agreed  to  pay  annual-  with  his  land. 

ly    for   the   use    of    water    from    the       "o  Co.  Litt.  47  a;   Dean  &  Chapter 

adjoining    land    was    rent,    as    being  of  "Windsor  v.  Cover,  2  Wras.  Saund. 

"a  profit  issuing  out  of  lands,"  and  (pt.  2)    302. 

consequently      the      right      thereto        gt  Raby  v.  Reeves,   112   N.   C.   688, 

passed  on  a  transfer  of  such  adjoin-  16    S.    E.    760. 

ing  land.     This  was  certainly  not  a        cs  Hancock    v.    Austin,    14    C.    B. 

rent   service   according    to    common-  (N.  S.)  634;  Ward  v.  Day,  4  Best  & 

law    standards,    there    being    no    de-  S.   337;   Rendell  v.  Roman,  9  Times 

mise  with  a  reservation  of  rent.     Tt  Law  R.  192.     See,  as  to  the  nature  of 

is  al£o  somewhat  difficult  to  regard  a  license,  ante,  §  7  a. 
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tels  are  not  properly  rent,  since  rent  cannot  issue  out  of  ehat- 
tels.«» 

In  the  case  of  a  lease  of  land  together  with  chattels,  as  for 
instance  of  a  farm  with  the  stock  thereon,  or  of  a  house  with  the 
furniture  therein,^^^  the  whole  rent  is  to  be  regarded  as  issuing 
from  the  land  alone,  so  as  to  authorize  a  distress  on  the  land  for 
the  entire  amount  thereof J^  So,  upon  an  eviction  from  the 
land,  the  liability  for  rent  will  be  entirely  suspended,  without 
reference  to  the  fact  that  the  lessee  continues  to  enjoy  the  use 
of  the  chattels  included  in  the  lease  ;'^i  and  a  declaration  in  an 
action  for  rent  is  not  defective  because  it  avers  a  demise  of  land 
alone,  although  chattels  also  were  includedJ^  Qn  the  same  prin- 
ciple, that  the  rent  issues  entirely  out  of  the  land,  it  has  been 
decided  in  one  state,  that  the  executor  of  the  lessor,  though  en- 
titled to  the  chattels,  has  no  right  to  receive  any  portion  of  the 
rent  reserved  on  a  lease  of  land  and  chattelsJ^  There  are  other 
cases,  however,  which  refuse  or  fail  to  apply  this  theoiy  when 
calculated  to  produce  unjust  results.     For  instance,  it  has  been 

«9  Spencer's    Case,    5    Coke,    17   a;  not  only  from  lands  and  tenements, 

Sutliff  V.  Atwaod,  15  Ohio  St.  186.  but  also  the  personal  property  nec- 

C9n  See  post,   §   254.  essary   for  their   enjoyment,"   mean- 

70  Newman  v.  Anderton,   2  Bos.  &  ing   thereby   merely    that   the    sums 

P.    (N.    R.)    224;    Selby  v.   Greaves,  raserved  are  rent  though  chattels  are 

L.    R.    3   C.    P.    594;    Stein   v.   Stely  included  in  the  lease,  a  proposition 

(Tex.  Civ.  App.)  32  S.  V/.  782;  Toler  which  has  never  been  disputed. 

V.   Seabrook,  39   Ga.  14;    Lathrop  v.  If    chattels    on    the    premises    are 

Clewis,  63  Ga.   282.  sold  to  the  lessee  by  the  lessor,  their 

In  Mickle   v.   Miles,   31   Pa.   20,   it  price,    it    has    been    decided,    cannot 

is  likewise  decided  that  distress  will  be    distrained    for,    though    it   is   in- 

lie  for  rent  in  such  case,  but  there  eluded  in  a  gross  sum  to  be  paid  by 

the  court  bases  its  decision  not  on  the  lessee  for  such  chattels  and  for 

the  theory  that  rent  issues  only  out  the  use  of  the  land.       Cranston  v. 

of  land,  but  on  the  theory  that  rent  Rogers,  83  Ga.  750,  10  S.  E.  3G4. 

issues  out  of  both  lands  and  chattels  ^i  Gilbert,    Rents,    175;    Y.    B.    12 

when  they  are  both  included  in  the  Hen.  8,  11,  pi.  5;  Emott  v.  Cole,  Cro. 

lease.     The  court  mistakenly  thinks  Eliz.   255;    Read  v.  Lawnse,  2  Dyer, 

that  the  common-law  statement  that  212  b.     Contra,  Bro.  Abr.,  Apportlon- 

rent  issues  only  out  of  land  means  ment,  pi.  24. 

that   the  sum    reserved   is   not   rent  72  Farewell  v.  Dickenson,   6  Barn, 

if  chattels  are  included  in  the  lease,  &  C.   251. 

and  undertakes  to  correct  this  state-  73  Armstrong     v.     Cummings,     58 

ment.     So  in  Vetter's  Appeal,  99  Pa.  How.  Pr.   (N.  Y.)  332;  Fay  v.  HoUo- 

52,   it  is  said  that  "rent  may  issue  ran,  35  Barb.   (N.  Y.)   295. 
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(loeidi'd  that  the  gfrantoo  of  tlie  iworsion  in  tlio  land,  without 
any  interest  in  the  chattels,  is  not  entitled  to  the  whole  rent 
reserved,  as  against  the  grantor,  retaining  the  chattels,"'*  and 
tliere  are  two  eases  in  which  it  is  decided  that  if  the  chattels 
leased  with  the  land  are  lost  or  destroyed,  the  rent  should  be 
apportioned,  that  is,  diminished  proportionally."*''  These  last 
cited  cases,  however,  would  seem  hardly  to  accord  with  the 
ordinary  rule,  hereafter  stated,^®  that  no  apportionment  of  rent 
occurs  on  the  destruction  by  fire  of  the  buildings  on  the  land 
leased,  and  in  one  of  such  cases  the  decision  seems  to  be  regarded 
as  involving  a  repudiation  of  that  rule. 

Where  the  mortgagor  of  premises  let  them,  with  the  furniture 
thereon,  and  the  tenant,  upon  receipt  of  notice  from  the  mort- 
gagee,'^'^ paid  the  whole  rent  to  him,  it  was  held  that  the  mort- 
gagor might  still  recover  for  the  use  of  the  furniture,  if  not  on 
the  ground  that  the  rent  might  be  apportioned,  on  the  ground 
that  a  new  agreement  might  be  implied  on  the  part  of  the  ten- 
ant to  take  the  house  at  a  reasonable  rent  from  the  mortgagee, 
and  to  pay  a  reasonable  amount  to  the  mortgagor  as  compensa- 
tion for  the  use  of  the  furniture.'^^ 

d.  Sums  payable  under  lease  but  not  for  use  of  the  land. 
R«nt  reserved  on  a  lease  is  a  compensation  for  the  tenant's  right 
to  the  use  and  enjoyment  of  the  land  during  the  term  of  the  lease, 
and.  therefore,  sums,  although  in  terms  reserved  as  rent,  evi- 
dently payable  on  a  difTerent  account,  are  not  properly  rent.     It 

74  Buffum  V.  Deane,  70  Mass.  (4  authority  for  the  view  that  the  cov- 
Graj')  385.  In  Newton  v.  S])eare  enant  for  rent  does  not  run  if  chat- 
Laundering  Co.,  19  R.  I.  540,  37  Atl.  tels  are  included  in  the  lease. 
11,  it  is  decided  that  the  transferee  ts  Newton  v.  Wilson,  3  Hen.  &  M. 
of  the  land  in  such  case  is  entitled  (Va.)  470;  Whitaker  v.  Hawley,  25 
only  to  the  value  of  the  use  and  cccu-  Kan.  674,  37  Am.  Rep.  277.  The 
pation  of  the  land.  same   view   is    favored   by   Le   Tav- 

In  .Tonps  v.  Smith,  14  Ohio,  GOG,  it  erner's    Case,    1    Dyer,    56    a.     Buss- 
is   decided   that  upon    a  transfer   of  man  v.  Ganster,  72  Pa.  285,  contains 
the  reversion  in  the  land  alone,  the  a  dictum  contra,  but  cites  only  the 
covenant  to  pay  rent  does  not  pass,  case    last    cited    from    Dyer,    which 
This   decision   appears  questionable,  does  not  support  it. 
The    decision    in    Spencer's    Case,    5  tc,  s^p  post.  §  182  m    CI). 
Coke,  16,  to  the  effect  that  a  cove-  77  See  ante,  §  73  a  (3). 
nant  by  the  lessee  to  return  the  chat-  78  Salmon  v.  Matthews,  8  Mees.  & 
tels  does  not  run  with  the  land,  cited  W.   827. 
in    the    Ohio    case,    is    evidently    no 
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is  apparently  on  this  ground  that  sums  reserved,  over  and  above 
the  rent  named,  expressed  to  be  by  way  of  compensation  for 
good  will,  are  not  rent,"^  and  a  like  decision  has  been  made  as  to 
periodic  sums  which  the  tenant,  during  the  lease,  agreed  to  pay 
under  the  name  of  rent,  in  consideration  of  the  making  of  im- 
provements by  the  landlord.s<>  And  sums  agreed  to  be  paid  by 
the  lessee  in  payment  of  past  indebtedness  are  not  rent,  even 
though  so  called  in  the  instrument  of  lease.^i  Decisions  to  the 
effect  that  sums  due  under  a  stipulation  that  the  lessee  would 
pay  the  lessor  for  gas  furnished  by  the  latter,82  and  that  a  sum 
which  the  tenant  agreed  to  add  to  the  rent  reserved  in  considera- 
tion of  the  landlord's  consent  to  an  immediate  surrender,^^  con- 
stituted rent,  seem  decidedly  questionable.  It  may  also  be 
doubted  whether  an  agreement  to  reimburse  the  landlord  for 
certain  repairs  by  a  payment  termed  "rent"  can  be  properly  con- 
sidered a  reservation  of  rent.^^ 

e.  Sums  payable  for  furnishing  of  power.  The  word  "rent" 
is  not  infrequently  applied  to  sums  payable  by  agreement  for 
mechanical  power  furnished  by  one  person  to  another,  for  manu- 
facturing or  similar  purposes.  In  such  eases  the  obligation  to 
make  the  designated  payments  is  purely  contractual,  and  does 
not,  as  does  rent  proper,  issue  out  of  a  particular  thing  in  which 
the  obligor  has  a  proprietary  interest  or  estate.  The  obligee  has 
a  right  to  recover  such  payments  by  an  action  of  contract,  as  one 
has  to  recover  rent,  but  the  principles  peculiar  to  the  law  of  rent 
have  properly  no  application  to  such  payments. 

79  Smith  V.  Mapleback,  1  Term  R.  this  case  the  agreement  to  pay  sufh 

441.  sum  was  made  after  the  lease  and  in 

so  Hoby  V.  Roebuck,  7  Taunt.  157;  consideration    merely    of    the    land- 

Donellan  v.  Read,   3   Bam.   &  Adol.  lord's    agreement    to    make   the    im- 

899.  provements. 

SI  Paxton  V.  Kennedy,  70  Miss.  865,  In  Sipp  v.  Reich,  88  N.  Y.  Supp. 

12   So.  546;    Miners'  Bank  of  Potts-  960,  it  was   provided   in  the  instru- 

ville  V.   Heilner,    47    Pa.    452;    First  ment  of  lease  that  the  tenant  should 

Nat.   Bank  of   Sioux  City  v.  Flynn,  make     certain     improvements,     and 

117  Iowa,  49S,  91  N.  W.  784.  that  if  he  failed  to     do  so  within  a 

82  Pernwood  Masonic  Hall  Ass'n  v.  certain  time  he  should  pay  the  land- 
Jones,    102   Pa.   307.  lord  $2,400,  and  it  was  decided  that 

83  Brisben  v.  Wilson,  60  Pa.  452.  this  sum  so  due  was  not  rent,  it  be- 

84  But    in    People    v.    Loomis,    27  ing  "nowhere  stated  in  the  lease  or 
Hun  (N.  Y.)  328,  2  Civ.  Proc.  R.  278,  otherwhere  shown  to  be  for  rent" 
this  was  held  to  constitute  rent.     In 
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f.  Sums  payable  on  sale  of  land.  Payments  on  the  purcluisf 
price  of  laud  cannot,  it  lias  been  decided,  be  made  subject  to  the 
principles  and  rules  applicable  to  rent,  by  a  mere  agreement  be- 
tween the  parties  to  that  efl"ect.**^  But  it  has  been  decided  that 
a  lease  may  be  made  at  a  certain  rent,  with  a  stipulation  that  in 
ease  the  rent  is  paid  promptly  the  lessor  will  convey  the  prem- 
ises to  the  lessee.^°  Interest  wluch  a  vendor  agrees  to  pay  on 
purchase-money  payments  made  by  a  vendee,  until  possession  is 
given  such  vendee,  is  not  rent.^" 

g.  Cash  bonus  or  premium  paid  by  lessee.  A  cash  bonus  or 
premium,  paid  by  a  lessee  for  the  lease,  is  not  properly  rent,  it 
being  not  reserved,  but  paid,  and  the  payment  being  in  antici- 
pation and  consideration  of  the  creation  of  a  tenancy,  and  not 
as  a  result  thereof.  It  may  be,  however,  that  the  word  "rent" 
in  a  particular  case  may  be  construed  as  covering  a  premium  so 
paid,  as  when  a  lessee  agrees  to  pay  a  portion  of  the  rent  received 
by  him  upon  making  a  sublease,  and  receives  a  premium  upon 
subleasing.^^  And  so  it  has  been  suggested  that  such  a  premium, 
if  considerable  in  amount,  might  be  regarded  as  an  "improved 
rent"  within  the  meaning  of  a  certain  act  of  parliament.^^ 

h.  Taxes  paid  by  lessee.  As  before  stated,»o  ^  stipulation 
by  the  lessee  for  the  payment  of  the  taxes  as  they  accrue  ha* 
been  regarded  as  one  for  the  payment  of  rent.  But  the  propriety 
of  regarding  as  rent  sums  which  the  lessee  thus  agrees  to  pay 
a  third  person  on  behalf  of  the  lessor  may  well  be  doubted.  Such 
payments  are,  in  a  sense,  a  part  of  the  return  made  by  the  ten- 
ant for  his  use  and  enjoyment  of  the  land,  in  that  the  rent  presum- 
ably would  be  higher  were  they  not  to  be  paid  by  him.  But 
they  lack  one  primary  characteristic  of  rent,  in  that  they  are 
payable  not  to  the  landlord  but  to  a  third  person,"!  ^nd  the  fact 
that  their  payment  to  such  person  by  the  tenant  relieves  the  land- 
lord from  the  burden  thereof  does  not,  it  would  seem,  alter  their 
character  in  this  respect.  One  characteristic  of  rent  at  common- 
law  is  that  the  lessor  has  a  right  to  bring  an  action  of  debt 

8^>  Sackett    v.    Barnum,    22    Wend.       s^  Constantine  v.  Wake,   31  N.   Y. 
(N    Y  )    605  Super.  Ct.  (1  Sweeny)  239. 

■      '  '  \   .„    ,        ,     .o  88  Irish   Soc.  v.  Needham,  1  Term 

sr.  See  ante,  §  43  d,  note  48.  ^,    ^^„ 

R.    45o. 
87  Mason  v.  Rogers,  109  Pa.  319,  1        „„  g^^  ^^^.^    g  ^43  ^ 

Atl.   665.  »i  See  post,  §  170. 
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therefor  by  reason  of  privity  of  estate,^^  jj^t  lie  could  not  do  so 
in  the  case  of  sums  so  reserved  payable  to  another  person,  and 
he  would  be  restricted  to  an  action  based  upon  the  privity  of 
contract  alone. 

It  has  been  well  said,  in  this  connection,  that  "rent  has  a  fixed 
le^l  meaning,  and  to  consider  all  payments  which,  by  the  terms 
of  a  lease,  a  tenant  is  bound  to  make,  as  coming  within  its  defi- 
nition, would  lead  to  a  confusion  of  ideas  without  necessity  or 
advantage.  *  *  *  in  one  sense  the  performance  of  every 
covenant  on  the  part  of  the  lessee  is  a  return  made  by  the  ten- 
ant for  the  use  of  the  land.  Yet  it  would  hardly  be  contended 
that  money  stipulated  to  be  expended  in  repairs  or  for  insurance, 
er  in  the  way  of  improvements,  was  any  portion  of  the  rent."^^ 

The  fact  that  the  parties  intend  that  payments  thus  agreed 
to  be  made  by  the  tenant  on  account  of  taxes  shall  be  regarded 
as  payments  of  rent  cannot,  it  is  conceived,  have  any  efiPect  in 
this  regard.  The  question  of  what  constitutes  rent  is  one  of 
law,  not  of  intention.  There  are  a  few  decisions  that  a  covenant 
to  pay  taxes  is  not  one  to  pay  rent.^^'^^ 

§  170.     The  reservation  of  rent. 

In  technical  language,  the  rent  which  is  provided  for  by  the 
terms  of  a  lease  is  "reserved,"  as  distinguished  from  a  part  of  the 
land,  which  may  be  "  excepted.  "^'^  The  recognized  words  by 
which  rent  is  reserved  at  common  law  are  "yielding  and  pay- 
ing," but  no  particular  language  is  necessary,  it  being  sufficient 
that  it  indicates  an  intention  that  the  rent  named  be  paid  or 
rendered  to  the  lessor.  Thus,  such  expressions  as  "provided  the 
lessee  shall  pay"  the  rent  named,^^  or  "at  or  under  a  yearly  rent 
of"  a  sum  named,^^  are  sufficient,  as  are  words  by  w^hicli  the 
lessor  covenants  or  agrees  to  pay.^°° 

92  See  post,  §  288  a.  97  Co.  Litt.  47  a;    Doe  d.  Douglas 

93  Garner    v.    Hannah,    13    N.    Y.  v.  Lock,  2  Adol.  &  E.  705,  743. 
Super.    Ct.    (6   Duer)    262,   per  Slos-  9*  Harrington   v.   Wise,    Cro.    Eliz. 
son,  J.  486. 

04-96  Evans  V.  Lincoln  Co.,  204  Pa.  oo  Doe  d.  Rains  v.  Kneller,  4  Car. 

448,  54  Atl.  321;    Garner  v.  Hannah,  &  p.  3. 

13  N.  Y.    Super.  Ct.    (6   Duer)    262;  100  Drake    v.    Munday,    Cro.    Car. 

People  V.    Swayze,  15  Abb.   Pr.    (N.  207;    Alfo   v.    Henning,    Owen,    151; 

Y.)     432;      Hodgkins    v.    Price,    137  Attoe   v.    Hemmings,    2    Bulst.    281; 

Mass.  13.  Anonymous,  12  Mod.  73.     That  is,  a 

L.  and  Ten.  65. 
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It  is  a  well  settled  ruU'  of  tho  common  law  that  rent  must  be 
reserved  to  the  lessor  or  grantor  himself,  and  not  to  a  stranger, 
since  it  is  to  be  paid  by  way  of  retribution  for  the  land,  and 
consequently  shoulil  go  to  him  from  whom  the  land  passes. '"' 
It  was  accordingly  considered  that  a  reservation  of  rent  to  the 
heir  of  tlie  lessor  was  void,''*-  unless  the  lease  was  not  to  begin 
till  after  the  lessor's  death,!^'^  ^^  ^yas  a  reservation  to  the  les- 
sor's son,  who  joined  in  the  lease,  even  though  the  lease  was  not 
to  begin  till  after  tlie  lessor's  death,  since  a  reservation  to  the 
son  by  name,  and  not  as  heir,  is  the  same  as  a  reservation  to  a 
stranger.^*^-*  And  where  the  reservation  was  to  the  lessor  and 
his  wife,  the  wife  had  no  right  to  any  part  of  the  rent,  even  after 
his  death.i''^  gyd^  an  attempted  reservation  to  a  stranger,  if  it 
can  be  construed  as  a  covenant  to  pay  the  sum  named  as  rent,  is, 
however,  ground  for  an  action  of  covenant  by  the  covenantee,^^® 
and,  it  seems,  in  jurisdictions  where  one  not  a  party  to  a  con- 
tract is  allowed  to  sue  thereon,  for  an  action  by  the  person  to 
whom  the  rent  is  attempted  to  be  reserved.  Furthermore,  if 
there  is  a  condition  of  re-entry  in  case  of  nonpayment,  the  les- 
sor, though  not  the  stranger  named,  can  re-enter  on  nonpay- 
nient.i"^  In  several  states  decisions  are  to  be  found  which  ap- 
parently regard  a  reservation  of  rent  to  a  stranger  to  the  lease 
as  valid,i*^8'  ^°»  but  it  may  be  questioned  whether  even  in  those 
states  sums  so  reserved  are  to  be  regarded  as  rent,  properly 
speaking,  the  payment  of  which  can  be  enforced  by  the  remedies 
provided  in  the  case  of  rent,  such  as  distress,  or  the  assertion  of 
a  statutory  lien.  The  right  to  such  payments  would  evidently 
not  pass  on  a  transfer  of  the  reversion,  and  it  seems  question- 
covenant  to  pay  rent  will  supply  the  ow,  was  held  voifl  as  an  attempted 
place  of  a  reservation.  testamentary     disposition     of    prop- 

loiLitt.  §   346;    Co.  Litt.  143  b;    2    erty. 
Rolle,  Abr.  447;    Gilbert,  Rents.   54;        lor,  2  Rolle,  Abr.  447,  pi.  7. 
Ryerson    v.    Quackenbush,    26    N.    J.       iffi  Deering  v.   Farrington,   1  Mod. 
Law,  236.  113. 

10^  Co.  T.itt.  213  b.  107  Litt.   §  315;    Gilb<^rt,  Rents.  55. 

103  2  Rolle,  Abr.  447,  pi.  2.  io«.  i*"*  In  Toan  v.  Pline,  60  Mich. 

104  Gates  V.  Frith,  Hob.  130.  In  3S5,  27  N.  W.  557;  Schneider  v. 
Murray  v.  Cazier,  23  Ind.  App.  600,  White,  12  Or.  503,  8  Pac.  652;  Brod- 
53  N.  E.  476,  55  N.  E.  880,  a  provi-  die  v.  Johnson,  33  Tenn.  (1  SneedT 
sion  for  the  paymnnt  of  the  rent,  464,  a  sum  so  reser\^«d.  payable  to  a 
after  the  lessor's  death,  to  bis  wid-   third   person,   is   spoken  of  as   rent, 
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able  whether  the  liability  therefor  would  pass  on  an  assignment 
of  the  leasehold. 

The  presence  in  the  instrument  of  lease  of  a  stipulation  that 
rent  shall  be  applied  to  a  specific  purpose  by  the  lessor  does  not, 
it  has  been  held,  affect  its  character  as  rent.^^'' 

As  there  can  be  no  reservation  of  rent  to  a  stranger  during  the 
life  of  the  lessor,  "so"  it  is  said  "rent  cannot  be  reserved  after 
the  death  of  the  lessor  to  any  person  who  has  not  the  reversion 
after  his  death,  "m  Consequently,  if  one  having  a  fee  simple 
estate  in  land  makes  a  demise  for  years,  reserving  an  annual  rent 
"to  him,  his  heirs,  executors  and  assigns,"  the  word  "executors" 
will  be  rejected,  and  the  rent  will  enure  to  the  benefit  of  the 
heir.112  g^it  the  reservation  may  be  "general,"  without  mention 
of  the  lessor  or  of  any  other  person  to  whom  the  rent  is  to  be 
.  paid,  and  in  that  case  the  rent  will,  on  the  lessor's  death,  fol- 
low the  reversion.  That  is,  if  the  reversion  is  a  fee  simple,  the 
rent  will  pass  with  it  to  the  heir  or  devisee,  while  if  the  rever- 
sion is  personalty,  the  rent  will  pass  with  it  to  the  personal  rep- 
resentative.1^3  This  is  the  safe  and  proper  form  of  reservation 
to  be  used. 

If  the  reservation  is  "particular,"  as  when  a  tenant  in  fee 
leases  for  years  reserving  rent  to  himself,  without  more,  or  to  him 
and  his  executors,  or  to  him  and  his  assigns,  or  to  him  and  his 
executors  or  assigns,  the  rent  comes  to  an  end,  it  has  been  de- 
but the  question  involved  is  merely  merely  a  stipulation  that  it  might 
as  to  the  right  of  such  person  to  sue  be  paid  by  payments  to  the  lessor's 
therefor,  which  he  could  do,  pre-  creditors.  Such  a  stipulation  as  to 
sumably,  whether  it  is  rent  or  not.  the  mode  of  payment  would  not,  it 
See  ante,  at  note  106.  In  Brett  y.  seems,  affect  the  character  of  the 
Sayle,  60  Miss.  192,  an  agreement  by  sums  reserved,  and  they  were  prop- 
a  sublessee  with  his  lessor  to  pay  erly  regarded  as  rent,  but  the  court 
rent  to  the  original  lessor  was  re-  held  that  no  distress  would  lie  in 
garded  as  an  agreement  for  rent,  favor  of  the  lessor, 
but  the  decision  was  merely  that,  in  no  Ryerson  v.  Quackenbush,  26  N. 
a  suit  for  the  rent  by  the  lessee,  the  J.  Law,  236.  And  see  Ege  v.  Ege,  5 
sublessee  could  not  set  off  an  account  Watts  (Pa.)  134,  ante,  notes  108-109. 
against  the  latter,  since  he  could  m  Gilbert,  Rents,  61. 
not  have  set  it  off  against  the  lessor.  112  Gilbert,  Rents,  61. 
In  Ege  V.  Ege,  5  Watts  (Pa.)  134,  "3  Co.  Litt.  47  a;  2  Piatt,  Leases, 
rent  to  a  certain  amount  was  re-  88;  Gilbert,  Rents,  64;  Jaquea  v. 
served    generally,    and     there     was   Gould,  58  Mass.  (4  Gush.)  384. 
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cided,  on  the  death  of  the  lossor,^  and  likewise,  if  a  tenant  for 
years  makes  a  sublease  reserving  rent  to  himself  and  his  heirs, 
the  rent  ceases  on  the  lessor's  death,  it  is  said,  since  the  heir  has 
no  right  to  succeed  to  a  chattel  interest,  and  there  are  no  words 
to  carry  it  to  the  executor,^'^  But  the  addition  of  the  words 
"during  the  term"  will,  it  has  been  decided,  prevent  such  a 
result,  in  any  of  the  above  cases,  Jind  have  the  effect  of  causing 
the  rent  to  pass  after  the  lessor's  death  to  the  person  succeeding 
to  the  reversion.i^^ 

AVhether  the  above  rule,  that  in  the  case  of  a  "particular" 
reservation  of  rent,  not  naming  the  proper  person  to  take  after 
the  lessor's  death,  the  rent  ceases  upon  such  death,  would  ordi- 
narily be  recognized  in  this  country,  may  be  questioned,  and  that, 
in  the  case  of  a  reservation  to  the  lessor,  without  more,  the  rent 
would  be  regarded  as  so  incident  to  the  reversion  as  to  pass 
therewith  on  the  lessor's  death,  is  hardly  open  to  doubt.^^^  The 
contrary  view,  that  the  rent  in  such  case  ceases  on  the  lessor's 
death,  appears  to  be  based  on  the  theory  that  a  reservation  to  a 
certain  man,  without  more,  is  equivalent  merely  to  a  reservation 
to  him  for  his  life,  and  thus  seems  to  be  analogous  to,  and  is  per- 
haps an  outgrowth  of,  the  common-law  rule  that  a  conveyance 
of  land  passes  a  life  estate  only,  in  the  absence  of  words  of 
inheritance.^ ^s  The  policy,  embodied  in  the  statutes  of  a  num- 
ber of  states,  dispensing  with  the  requirement  of  the  word  "heirs" 
in  the  latter  case,  might  well  be  extended  by  the  courts  to  the 
former  case.^^^ 

114  Gilbert,  Rents,  66;  2  Piatt,  favored,  on  principle,  by  Serc;pnnt 
Leases,  88.  Williams.     See   2  Wms.  Saund.   3G8, 

115  Sacheverel  v.   Fropate,  1  Vent,    note  to  Sarheverel  v.  Frogate. 

161.     As   to   the   presumption   in    re-  us  See  1  Tiffany,  Real  Prop.  §  20. 

gard  to  the  character  of  the  lessor's  ii!>  In   this  country  when,  upon  a 

estate  in  case  of  a  reservation  to  the  conveyance  of  land,  an  easement  is 

lessor,    "his   administrators   and   as-  sought  to  be  created  therein  by  the 

signs,"  see  Dollen  v.  Batt,  4   C.  B.  same    instrument    in    favor    of    the 

(N.  S.)    760.  grantor,  the  language  used  for  this 

116  Gilbert,  Rents,  67,  68;  2  Piatt,  purpose  is  ordinarily  referred  to  as 
Leases,  91  et  seq.  a  reservation.     Some  courts   have  a 

uTThis  view  was  occasionally  as-  tendency  to  call  language  thus  cr^at- 
serted  by  early  judges,  including  ing  an  easement  in  the  grantor  an 
Littleton.  See  Y.  B.  14  Hen.  6,  26,  pi.  exception  rather  than  a  reservation, 
77;  Y.  B.  10  Edw.  4,  18,  pi.  22.     It  is    in  order  to  obviate  any  necessity  of 
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In  the  case  of  a  lease  made  by  a  life  tenant  under  a  power, 
though  the  reservation  of  rent  is  to  the  lessor,  his  heirs  and  as- 
signs, the  rent  will,  after  the  lessor's  death,  go  to  the  remainder- 
man, since  the  lease  is  considered,  in  such  case,  as  emanating 
from  the  creator  of  the  power.^^o 

If  two  or  more  pieces  of  land  are  demised  by  a  single  instru- 
ment, and  there  is  a  reservation  of  a  distinct  rent  for  each  piece, 
each  rent  so  reserved  is  a  separate  rent,  and  payment  of  any 
particular  rent  can  be  enforced  only  as  against  that  particular 
piece  of  land  as  to  which  it  is  reserved.^^i 

§  171.    Covenants  for  the  payment  of  rent. 

a.  Express  covenants.  The  reservation  of  rent  upon  the 
making  of  a  lease  does  not,  strictly  speaking,  involve  any  con- 
tractual liability  on  the  part  of  the  lessee.  At  common  law  the 
land  was  regarded  as  owing  the  rent  created  by  the  reservation, 
and  the  lessee  owed  the  rent  merely  by  reason  of  his  tenancy  of 
the  land,i22  ^ji^t  is,  as  it  is  ordinarily  expressed,  by  reason  of 
his  "privity  of  estate. "^^s  This  liability  on  his  part,  as  we  shall 
see  later,  was  asserted  by  an  action  of  debt,i24  which  was  not 
properly  a  contractual  action,  but  rather  an  action  to  recover 
money  belonging  to  the  plaintiff  and  withheld  by  the  defend- 
ant.^ 25  In  other  words,  while  the  land  was  regarded  as  the 
original  debtor,  the  tenant  could  be  charged  as  pernor  or  taker 
of  the  profits  by  means  of  an  action  of  debt. 

Though  the  landlord  thus  had  a  right  of  recovery  against  the 
lessee  on  the  privity  of  estate,  the  practice  arose,  in  compara- 
tively modern  times,  of  inserting  in  the  instrument  of  lease  an 
express  covenant  by  the  lessee  to  pay  the  rent,  thus  imposing  on 
the  lessee  a  liability  by  reason  of  "privity  of  contract."     There 

uf^ing  the  word  "heirs"  to  create  a  See  an   article  by   T.   Cyprian   Wil- 

fee    simple   estate   in   the   easement,  liams,   in   13   Law   Quart.   Rev.   288, 

S^e  Tiffany,  Real  Prop.   §  383,  note  where  this  matter  is  learnedly  dis- 

143.  cussed. 

i2«  Isherwood  v.  Oldl-nnw,  3  Maule  12s  See     Walker's     Case,     3     Coke, 

&  S.  382;  Gilbert,  Rents,  70;  2  Piatt,  22  a. 

Leases,  99.  12*  See  post,  §  290  a. 

121  Tanfield  v.  Rogers,  Cro.  Eliz.  125  Pollock,  Contracts  in  Early 
340;    Gilbert,  Rents,  35.  Fnsclish  Law,  6  Harv.  Law  Rev.  398; 

122  See  ante,  §  157  a  (1),  note  294.  Holmes,   Common   Law,   252,   264;    2 
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is  ordinarily  sncli  a  covonnnl  at  the  present  day,  and,  in  fact, 
informally  drawn  instriiiiu'nts  (juito  fro(}iiontly  contain  the  lan- 
t;ua<,'o  of  a  covenant  for  rent,  -svithout  any  lanij^uai^'e  exprciisly 
ri'si'rvint;  the  rent.  In  such  eas(?  tlie  words  of  covenant  do  duty 
as  words  of  reservation  of  the  rent'-*'  as  well  as  of  a  covenant 
to  pay  it. 

The  question  seems  never  to  have  been  considered  whether 
there  may  be,  in  connection  with  a  written  conveyance  by  way 
of  lease,  a  valid  oral  stipulation  as  to  the  payment  of  rent,  the 
written  instrument  containing  no  reference  to  the  matter  of  rent. 
Regarding  such  a  stipulation  as  a  reservation,  creating  an  inter- 
est in  a  thing  of  an  incorporeal  nature,  that  is,  rent,  it  might  per- 
haps be  considered  as  within  the  various  state  statutes  requiring 
estates  and  interests  in  land  to  be  created  by  writing;  but  on 
the  other  hand  it  might  be  argued  that,  since  at  common  law  a 
rent  service  might  be  created  without  the  use  of  a  seal,^^?  which 
was  ordinarily  required  for  the  creation  of  an  ir»eorporeal  thing, 
a  writing  should  not  be  necessary  for  that  purpose,  even  though 
ordinarily  required  for  the  creation  of  an  incorporeal  thing,  and 
there  can  indeed  be  little  or  no  question  as  to  the  validity  of  an 
oral  reservation  of  rent,  when  the  lease  itself  is  valid  though 
oral.  To  the  validity  of  an  oral  reservation  of  rent,  however, 
when  occurring  in  connection  Avith  a  written  instrument  of  lease, 
a  valid  objection  would  seem  to  be  presented  by  the  "parol,  evi- 
dence rule,"  the  reservation  in  effect  withdrawing  from  the 
operation  of  the  lease  part  of  the  property  rights  which  it  pur- 
ports to  convey.^ 28  p,ut  regarding  the  oral  stipulation  for  rent, 
not  as  a  reservation  of  rent,  but  as  a  contract  to  pay  periodic 
sums,  it  might  be  regarded  as  a  "collateral  agreement,"  so  as 
not  to  be  within  the  parol  evidence  rule,  it  referring  to  a  matter 
not  referred  to  in  the  written  instrument. 

b.  Implied  covenants.  The  cases  not  infrequently  contain 
references  to  an  "implied  contrr.ct"  or  an  "implied  covenant"  to 
pay  rent  as  distinct  from  one  which  is  "express,"  and  it  is  de- 
sirable to  obtain  a  clear  conception,  so  far  as  possible,  of  what  is 
meant  by  these  expressions.     As  elsewhere  explained,  one  who 

Pollock  &  Mnitland,  Hist.  En^.  Law.  "TLitt.   §   214;    Co.   Lift.   143   a. 

203;   Ames,  History  of  Assumpsit,  2  12s  See  Bolton  v.  Tomlin,   5  Adol. 

Harv.  Law  Rev.  ,55.  &  E.  85C,  ante,  §  53  b,  note  57  a. 
120  See  ante,  note  100. 
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occupies  another's  land  by  permission  may  do  so  under  such  cir- 
cumstances that  the  law  imposes  a  liability  upon  him  for  use 
and  occupation,  though  there  is  no  express  agreement  in  this 
regard,  and  this  liability  is  quite  frequently  expressed  by  the 
statement  that  in  such  case  a  contract  to  pay  rent  is  "implied." 
This  mode  of  expression  is  not,  however,  entirely  accurate,  since 
the  contract  implied  in  such  case  is  not  to  pay  rent,  properly  so 
called,  but  merely  to  pay  the  value  of  the  use  and  occupation. 
Implied  contracts  of  this  sort  are  elsewhere  considered.i^s  The 
question  with  which  we  are  now  coneern«d  is  whether,  in  the 
absence  of  express  words  by  which  the  lessee  agrees  to  pay  rent, 
an  "implied  covenant"  to  that  effect  can  be  regarded  as  arising 
by  reason  of  the  presence  of  the  ordinary  words  of  reservation, 
such  as  "yielding  and  paying." 

With  reference  to  the  question  whether  a  covenant  is  created 
by  words  of  reservation,  several  alternative  views  might  be  sug- 
gested. In  the  first  place  the  words  of  reservation  might  be  re- 
garded as  creating  no  covenant  whatever,  express  or  implied, 
on  the  part  of  the  lessee,  even  though  the  instrument  of  lease  is 
executed  by  him ;  not  an  express  covenant,  because  not  intended 
to  create  any  contractual  liability,  and  not  an  implied  covenant, 
because  not  within  any  rule  of  law  which  gives  them  such  an 
effect,  apart  from  intention.  This  view  is  not  clearly  asserted  in 
any  case,  it  seem-s.  In  the  second  place,  applying  the  distinction 
between  "express  covenants"  and  "implied  covenants"  or  "cov- 
enants in  law,"  which  has  previously  been  stated,^^©  the  words 
of  reservation  in  a  lease  might  be  regarded  as  giving  rise  to  a 
covenant  which  is  in  legal  effect  an  express  covenant,  though  it 
may  be  said  to  be  "implied,"  in  that  actual  words  of  covenant  or 
agreement  are  not  used,  but  that  an  intention  on  the  part  of  the 
lessee  to  become  contractually  bound  for  the  rent  may  be  in- 
ferred from  the  words  of  reservation.  This,  it  seem«,  may  be 
what  is  meant  by  the  occasional  dicta  to  the  effect  that  an  "im 
plied  covenant"  arises  from  the  words  "yielding  and  paying, '^^^i 
there  being  nothing  in  the  decisions  in  which  these  statements 
occur  to  show  that  they  have  any  other  signifi<iance.    Such  expres- 

129  See  post,  chapter  XXX.  402;  Iggulden  v.  May,  9  Ves.  Jr.  s:?0; 

130  See  ante,   §  50.  Vyvyan  v.  Arthur,  1  Bam.  &  C.  410. 

131  Webb    V.    Russell,    3    Term    R. 
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sions  noo(l  conseqnontly  not  be  re^rarded  as  opposed  to  earlier 
diciay-^-  to  the  effect  that  the  words  "yielding  and  paying" 
create  an  "express  covenant"  and  not  "a  covenant  in  law,"  or 
to  the  American  cases  which  take  a  similar  view.^-''^  As  an  al- 
ternative to  the  above  possible  views,  that  the  words  of  reser- 
vation create  no  covenant,  or  that  they  create  a  covenant,  which 
is  in  reality  an  express  covenant,  and  can  be  said  to  be  "implied" 
only  in  the  sense  that  it  is  a  matter  of  inference  and  construc- 
tion, these  words  might  perhaps  be  regarded  as  creating  a  cov- 
enant implied  by  law,  or  a  covenant  "in  law,"  as  it  would  be 
called  l>y  the  older  authorities,  on  the  theory  that  such  words, 
after  having  their  primary  operation  as  creating  the  rent,  have 
a  secondary  operation  as  creating  a  covenant  to  pay  the  rent, 
not  on  the  theory  that  they,  of  themselves  or  with  their  conteift, 
show  an  intention  to  that  effect,  but  l^ecause  a  rule  of  law  has 
become  established  that  they  shall  have  that  effect.  That  is, 
as  the  word  "demise"  is  said  to  import  a  covenant  for  quiet 
enjoyment,^34  gQ  the  words  "yielding  and  paying"  might  be 
regarded  as  importing  a  covenant  to  pay  rent.  Such  a  view  of 
the  effect  of  the  words  of  reservation  is  not,  however,  clearly 
asserted  in  any  decision,  and,  even  assuming  that  these  words 
create  an  "implied  covenant"  in  this  sense,  it  does  not  appear 
that  the  effect  thereof  as  regards  the  liability  of  the  covenantor 
would  be  in  any  respect  different  from  that  of  an  express  cov- 
enant. They  are  both,  indeed,  "express  contracts,"  as  regards 
their  place  in  the  general  law  of  contraets.^'o 

i32nellier  v.  Casbard,  1  Sid.  266;  suraers'  Ice  Co.  v.  Bixler,  84  Md.  437, 
Newton  v.  Osborn,  Style.  387;  For-  3.5  Atl.  1086,  it  was  held  that  the  fact 
ter  V.  Swetnam,  Style,  406;  Hollis  v.  that  the  demise  was  in  terms  "«ub- 
Carre,  2  Mod.  91.  ject  to"  a  certain  rent,  taken  in  con- 

ies In  Bussman  v.  Ganster,  72  Pa.    nection  with  other  provisions  of  the 
285,  it  is  said   that  an  express  cov-    lense,    showed   an   intention   to   bind 
enant    arises    from    the    words    "the   the   lessees   for  the  rent  during  the 
rent  to  be  paid  monthly."     In  Hal-   term,   and   the  conrt  also  said   that 
lett  V.  Wylie,  3  Johns.  (N.  Y.)  44,  3    an  "express  covenant"  w.is  necessary 
Am.  Dec.  457,  it  was  said  that  there   thus  to  impose  a  continuing  liabll- 
was    an    express    covenant    to    pay    ity  on  the  lessee, 
rent    when    the    premises    were    de-       134  gee  ante,  §  79  a. 
miPf^d  "at  the  rent  of"  a  certain  sum        "s  See  article,  Covenants  as  Qua<^i 
per   annum,  and   the  lessee   "aprreed    Contmcts,  by  Louis   L.   Hammon   in 
to   take   the   premises   on   the   terms   2  Mich.  Law  Rev.  106. 
and  conditions  aforesaid."     In   Con- 
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In  some  cases,  neither  of  the  above  three  alternative  views  is 
in  terms  adopted,  or  indeed  suggested,  but  the  view  is  indicated 
that  words  of  this  character  give  rise  to  an  implied  covenant,  or 
covenant  in  law,  which  imposes  on  the  lessee  a  liability  different 
from,  and  more  restricted  than,  that  imposed  by  an  express  cov- 
enant. These  cases  we  will  now  consider.  It  is  stated  in  an 
early  case,  under  a  "semble,"  that  the  covenant  created  by  the 
words  of  reservation  is  a  "covenant  in  law,"  on  which  an 
action  does  not  lie  against  the  lessee  after  an  assignment  by  him 
of  the  leasehold,^ 3*5  and  in  this  country,  likewise,  it  has  been 
clearly  decided  in  one  state  that  there  is  in  such  case  an  "im- 
plied covenant"  on  which  the  lessee  is  not  liable  after  assign- 
ment.137  ^g  is  elsewhere  stated,i3s  a  lessee  covenanting  to  pay 
rent  is  ordinarily  liable  on  his  covenant  even  after  he  has  as- 
signed his  interest  to  another,  that  is,  his  liability  by  reason  of 
privity  of  contract  remains,  although  his  liability  based  on  privity 
of  estate,  that  is,  on  the  relation  of  tenancy,  ceases  upon  such 
assignment,  consented  to  by  the  lessor.  The  effect  of  the  cases 
just  referred  to,  however,  is  to  exclude  the  application  of  this 
rule  as  to  the  lessee's  continuing  liability,  in  cases  in  which  there 
is  no  covenant  other  than  that  "implied"  from  the  words  of  res- 
ervation. On  the  same  theory,  it  has  been  decided  that  where 
the  premises  were  leased  "at  a  yearly  rent"  of  a  sum  named,  al- 
though with  the  additional  clause  "the  lessees  well  and  truly 
keeping  and  performing  their  part  of  these  presents  to  be  by  them 
performed  as  aforesaid,"  there  was  merely  an  "implied  cove- 

136  Anonymous,  1  Sid.  447,  pi.  9.  reservation  seems  to  be  considered  to 
In  Bacheloiire  v.  Gage,  Wm.  Jones,  have  some  bearing  upon  the  question 
223,  it  is  said  that  there  is  a  differ-  whether  the  right  to  the  rent  ran 
ence  between  covenant  in  deed  and  with  the  reversion.  The  report  is  in 
covenant  in  law,  for  if  covenant  in  this  respect  most  obscure.  The  re- 
law,  after  assignment  and  accept-  port  in  Thos.  Jones,  p.  102,  merely 
ance,  no  action  lies  against  the  first  ?(-ates  that  the  court  held  that  the 
lessee,  but  if  covenant  in  deed  it  is  action  of  covenant  would  lie  on  such 
otherwise,  for  there  the  action  at  all  vrords. 

times   lies  against   the  first  lessee."  is?  Kimpton  v.  Walker,  9  Vt.  191. 

See  ante,  §  157  a  (2),  note  307.  There  is  a  dictum  to  that  effect  in 

In  Harper  v.  Burgh,  as  reported  in  Kunckle    v.    Wynick,    1    Ball.    (Pa.) 

2  Lev.  206,  the  fact  that  the  action  305. 

could  be   regarded   as  being  on   the  iss  See  post,  §  181  a. 
covenant  implied  from  the  words  of 
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nant"  to  pay  rent,  and  consoiiiunlly  the  lessees'  liability  ceased 
upon  assij^nment  by  tlieni.'^'-^  The  same  idea  is,  in  other  eases, 
sut;j:ested  by  the  statement  that  the  lessee  remains  liable  after 
assignment,  if  there  is  an  "express"  covenant  to  pay  rent,**'' 
thereby  intimating  that  there  might  be  an  "implied"  covenant 
to  that  effect  under  which  he  does  not  remain  liable.  These 
decisions  and  dicta  might  at  first  suggest  a  theory  that,  besides 
express  covenants,  and  implied  covenants  (covenants  in  law) 
properly  so  termed,  there  is  a  third  class  of  covenants,  which  are 
"implied"  from  a  reservation  of  rent,  and  the  peculiar  char- 
acteristic of  which  is  to  impose  a  liability  based  on  privity  of 
contract,  which  is  similar  to  that  which  already  exists  by  reason 
of  privity  of  estate,  in  that  it  ceases  upon  an  assignment  of  the 
leasehold.  But  a  consideration  of  the  language  used  in  the  cases 
referred  to  is  calculated  to  induce  the  suspicion  that  the  expres- 
sion "implied  covenant,"  as  used  in  these  cases,  is  but  an  in- 
accurate mode  of  referring  to  the  lessee's  liability  by  reason  of 
privity  of  estate,  they  indeed  occasionally  stating  in  terms  that 
it  is  based  on  such  privity .i^^     Such  a  restatement,  in  terms  of 

130  Fanning  v.  Stimson,  13  Iowa,  42.  the  latter  are  such  as  the  law  raises 

140  Auriol  V.  Mills,  4  Term  R.  94;  from  the  relation  of  the  parties,  in 
Consumers'  Ice  Co.  v.  Bixler,  84  Md.  the  absence  of  any  agreement  be- 
437,  35  Atl.  1086;  Ghegan  v.  Young,  tween  them  on  the  subject. 

23  Pa.  18.  Ill   Harmony   Lodge   v.   White,   30 

141  See  Fanning  v.  Stimson,  13  Ohio  St.  569,  27  Am.  Rep.  492,  it  was 
Iowa,  42;  Consumers'  Ice  Co.  v.  Bix-  held  that  lessees  holding  over,  who 
ler,  84  Md.  437,  448,  35  Atl.  1086.  So  paid  the  same  rent  as  before,  which 
it  is  said  that  the  lessee  remains  lia-  was  accepted  by  the  lessors,  wero 
ble  only  on  his  express  contract  to  not  liable  as  on  an  express  covenant 
pay  rent,  and  does  not  remain  liable  to  pay  rent,  and  consequently  did 
when  there  is  "no  express  covenant  not  remain  liable  after  their  assign- 
to  pay  other  than  that  implied  from  ment  and  the  acceptance  of  rent 
occupancy,"  in  which  case  "the  right  from  the  assignee,  since  their  obli- 
of  the  landlord  to  collect  rent  rises  gation  to  pay  rent  was  only  that  ira- 
out  of  a  privity  of  estate."  Charless  plied  by  law  from  the  "privity  of 
V.  Froehel,  47  Mo.  App.  45.  And  in  estate"  between  the  parties.  As  to 
Sutliff  V.  Atwood,  15  Ohio  St.  186,  it  this,  however,  it  would  seem  that 
is  said  that  there  are  two  sorts  of  ob-  since  the  renewal  for  another  year, 
ligations  by  which  the  tenant  may  be  which  the  law  presumes  in  such  case, 
liable  to  the  lessor,  those  which  Is  on  the  same  terms  and  conditions 
arise  from  express  agreement  and  as  the  original  demise,  the  lessee 
those  which  are  "implied,"  and  that  would  in  such  case  be  liable  as  on  an 
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covenant,  of  the  lessee's  liabiltty  which  exists,  hy  reason  of  priv- 
ity of  estate,  apart  from  any  covenant,  seems  unnecessary  and 
misleading,  if  not  positively  erroneous. 

§  172.     Time  at  which  rent  is  due. 

a.  Usually  at  end  of  rent  period.  A  lease  of  land  ordinarily 
states  either  the  periods  with  reference  to  Avhich  the  installments 
of  rent  are  to  he  computed,  as  by  providing  for  a  "weekly," 
"monthly,"  "quarterly"  or  "annual"  rent,  or  it  specifies  the 
exact  days  on  which  rent  is  to  be  paid.  In  the  latter  case  the 
question  as  to  the  time  for  payment  of  the  successive  installments 
of  rent  is  merely  one  of  construction  of  the  language  used.  In 
the  former  case  the  rent  for  the  particular  period  named,  whether 
it  be  a  week,  a  month,  a  quarter,  or  a  year,  does  not  become  due 
until  the  end  of  such  period,i42  in  the  absence  of  a  stipulation,i43 
or,  it  seems,  a  custom,!^^  to  the  contrary,  the  theory  being  that, 
since  rent  is  a  part  of  the  profits  of  the  land,  it  is  not  payable 
until  it  has  been  earned  by  the  tenant's  enjoyment  of  the  prem- 
ises. In  determining  what  is  the  last  day  of  the  rent  period, 
whether  a  year,  a  quarter,  a  month,  or  a  week,  for  this. purpose, 
the  same  method  of  computation  is  employed,  it  seems,  as  in  de- 
termining the  length  of  a  term,!^^  that  is,  the  last  day  of  each 
period,  on  which  day  the  rent  becomes  due,  is  not  that  correspond- 
ing to  the  first  day,  but  the  day  previous  thereto.  For  instance, 
if  the  term  begins  on  the  second  day  of  January,  and  rent  is  in 
terms  payable  monthly,  it  becomes  due  on  the  first  and  not  the 
second   day  of  each  of  the  following  months,   and,  if   payable 

express  contract  if  the  original  de-  &    S.     (Pa.)     432;     Hilsendegen     v. 

mise   contained   a    covenant   to   that  Scheieh,    55    Mich.    468,    21    N.    W. 

effect.  894;     Gibbs    v.    Ross,    39    Tenn.     (2 

i42Coomber    v.    Howard,    1    C.    B.  Head)   437.     See  post,  §  172. 

440;  Kistler  V.  McBride,  65  N.  J.  Law,  i^i  Buckley  v.   Taylor.   2  Term  R. 

553,    48    Atl.    558;     Hilsendegen    v.  600;   Doe  d.  Hall  v.  Benson,  4  Barn. 

Scheieh,  55  Mich.  468,  21  N.  W.  894;  &  Aid.  588;  Calhoun  v.  Atchison,  67 

Castlem'an  v.  Du  Val,  89  Md.  657,  43  Ky.   (4  Bush)  261.  96  Am.  Dec.  299; 

Atl.    821;     Ridgley    v.    Stillwell,    27  McFarlane     v.     Williams,     107     111. 

Mo.  128;  Parker  v.  Gortatowsky,  129  33;   Tignor  v.  Bradley,  32  Ark.  781; 

Ga.  623,  59  S.  B.  286;  Holt  v.  Nixon,  Watson  v.   Penn,    108   Ind.   21,   8  N. 

73  C.   C.  A.   268,  141   Fed.   952.     See  E.   636,   58   Am.  Rep.   26. 

Gibbens  v.  Thompson,  21  Minn.  398.  i-is  See  ante.  §  12  c  (3)    (a). 

143  Appeal    of    Menough,    5    Watts 
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yearly,  it  becomes  due  on  the  first  day  of  each  of  the  following 
years. ^""^ 

When  a  yearly,  quarterly,  monthly,  or  weekly  rent  is  reserved, 
or  the  rent  is  expressed  to  be  payal)le  at  such  intervals,  this  is 
construed  to  mean  that  the  rent  is  so  payable  throughout  the 
term.i*"^ 

If  a  tenancy  from  year  to  year  or  for  another  year  is  created 
by  the  action  of  the  tenant  in  holding  over  the  term,  and  the 
landlord's  consent  tbercto,i-is  the  rent  is  payable  at  the  same 
times  as  under  the  original  demise.^"  But  ordinarily,  in  the 
case  of  a  tenancy  from  year  to  year,  the  rent  is,  unless  it  is  other- 
wise stipulated,  payable  at  the  end  of  each  year,i5o  and  so,  on 
a  tenancy  from  month  to  month,  it  is  payable  at  the  end  of 
each  month,^^^  the  rule  being  the  same  in  the  case  of  such  a 
tenancy  as  in  that  of  one  for  years,  that  prima  facie  the  day  for 
payment  is  the  last  day  of  each  of  the  periods  with  reference  to 
which  the  rent  is  computed. 

Occasionally  a  statute  specifies  the  time  for  the  payment  of 
rent  in  case  no  time  is  named  in  the  lease  and  there  is  no  usage 
to  the  contrary. 152 

b.  Specification  of  rent  days.  A  specification  of  the  days  for 
payment  of  rent  is  conclusive,  and  cannot  be  controlled  by  the 
times  named  for  the  commencement  and  ending  of  the  term.*^^ 

1*6  So,  if  the  term  bogins  January  iio  Vegely  v.  Robinson.  20  Mo.  App. 

10th,  and  the  rent  is  payable  quar-  199;    Laguerenne   v.    Dougherty,    35 

terly,  the  rent  falls  due  on  April  9th,  Pa.  45. 

July  9th,  October  9th,  and  January  iso  Indianapolis,    D.   &   W.   R.    Co. 

9th,    and    not    on    the    tenth    day    of  v.  First  Nat.  Bank,  134  Ind.  127,  33 

each  of  these  months.     Donaldson  v.  N.    E.    679;     Cowan    v.    Henika,    19 

Smith,  1  Ashm.    (Pa.)    197.  Ind.    App.    40,    48    N.    E.    809.     Seo 

In    Hammond    v.    Thompson,    168  Blodgett   v.  Lanyon  Zinc  Co.,   58  C. 

Mass.   531,   47   N.    E.    137,   the   lease  C.  A.  79,  120  Fed.  893. 

was    dated    the    ISth    of    a    certain  loi  Dauchy  Iron  Works  v.  McKim 

month,  and   a  monthly  rent  was   to  Gasket  &  Mfg.  Co.,  85  111.  App.   584 

be    paid    "after    the    termination    of  (semble). 

each  month  of  the  tenancy,"  and  it  I'-See  Alabama  Code  1907,  §  4735; 

was    held    that    the    rent    "accrued"  California  Civ.  Code,  §  1947;   North 

on  the  14th  of  a  subsequent  month,  Dnhota    Rev.    Codes    1905,    §    5533; 

though  not  payable  till  the  next  day.  Oklahoma    Rev.    St.    1903,    §     8G9; 

See  post,  notes  159,  162.  Bouth  Dakota  Civ.  Code  1903,  §  1439. 

147  2  Rolle,  Abr.  449;  Bac.  Abr.,  i^'3Tr.mkins  v.  Pinsent,  2  Ld. 
Rent   (F).  Raym.  819. 

148  See  post,  §  210  a. 
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And  where,  by  a  lease  dated  the  eighth  of  September,  premises 
were  demised  for  seven  years  at  an  annual  rent  payable  quar- 
terly, the  first  payment  to  be  made  on  the  twenty-fifth  of  March, 
it  was  held  that  one  quarter's  rent  only  became  due  then,  and 
that  the  previous  quarter's  rent  could  not  also  be  collected  at 
that  time,  but  that  this  was  postponed  till  the  end  of  the  term.^54 
Nor  is  the  time  for  payment,  as  named  by  the  lease,  extended  by 
the  fact  that  the  landlord  has  no  right  of  re-entry  for  nonpay- 
ment until  a  subsequent  date.^'^ 

The  question  whether  an  oral  agreement  as  to  the  time  at 
which  the  rent  is  to  be  paid  may  be  shovv^n  would  properly  depend 
upon  whether  it  can,  in  the  particular  case,  be  regarded  as  "col- 
lateral" to  the  transaction  incorporated  in  the  written  instru- 
ment.156  If  the  time  for  the  payment  of  rent  is  expressly  stated, 
evidence  cannot  be  introduced  to  show  that  a  different  date  was 
agreed  on.i^"'' 

Days  specified  by  the  lease  for  the  payment  of  the  installments 
of  rent  do  not  necessarily  correspond  to  the  days  on  which  the 
installments  would  fall  due  in  the  absence  of  such  specification. 
For  instance,  in  the  case  of  a  monthly  rent  payable  under  a  lease 
dated  on  the  first  day  of  the  month,  while  the  rent  would,  in  the 
absence  of  a  stipulation  otherwise,  fall  due  on  the  last  day  of 
each  month,  the  lease  will  frequently  provide  for  its  payment 
on  the  first  day  of  the  following  month.  So  the  day  for  the  pay- 
ment of  the  last  installment  of  rent  may  be  fixed  some  time- 
after  the  end  of  the  term,''^'^  or  a  m.onthly  rent  may  be  made 
payable   "after   the   termination   of   each   month    of  the  tenan- 

i54Huteliins   v.    Scott,    2    Mees.    &  stock,  4  N.  Y.  (4  Comst.)  270,  53  Am. 

W.  809.  Dec.    374. 

155  Rowe  V.  Williams,  97  Mass.  A  subsequent  oral  extension  of  the 
163;  Van  Rensselaer  v.  Jewett,  2  N.  time  of  payment  was  held  to  be  nug- 
Y.  (2  Comst.)  149;  Cliin's  Case,  10  atory  in  view  of  a  statutory  provi- 
Coke,  129  a.  fion  that  a  contract  in  writing    can- 

156  That  such  an  agreement  can  be  not  be  altered  except  by  a  contract 
shown,  see  Hartsell  v.  Myers,  57  in  writing  or  by  executed  oral  agree- 
Miss.  135.  Compare  Giles  v.  Com-  ment.  Harloe  v.  Lamble,  1"2  Cal. 
stock,  4  N.  Y.  (4  Const.)  270,  53  Am.  133,   64  Pan.  88. 

Dec.    374.  i58  Hopkins  v.  Holmore,  8  Ar'iii,  ,^ 

157  Carpenter  v.  Shanklin,  7  S.  463;  Hutchins  v.  Scott,  2  Meos, 
Blackf.    (Ind.)    308;    Giles    v.    Com-    &  W.  809. 
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cy."^'^®  Such  seemg  to  have  been  the  effect  of  the  provision 
for  "days  of  grace"  formerly  common  in  England,  the  rent  be- 
ing stated  to  be  payable  on  certain  days  named,  or  within  so 
many  days  or  weeks  thereafter.^ ^<^  Whether,  when  rent  is  thus 
made  payable  after  the  end  of  the  period  during  which  it  is  be- 
ing earned,  the  courts  can  consider  it  as  due  for  any  purpose 
after  the  end  of  the  period  and  before  the  day  named  for  pay- 
ment, is  a  question  to  wliich  the  cases  give  no  satisfactory  answer. 
In  a  leading  English  case^''^  it  was  decided  that  rent,  payable 
by  express  provision  on  the  usual  quarter  days,  or  within  a  named 
period  thereafter,  cannot  be  apportioned  as  to  time,  in  case  there 
is  a  change  of  ownership  or  termination  of  the  tenancy  during 
such  period,  the  theory  being  that,  if  the  rent  is  not  paid  on  the 
first  of  the  days  named,  the  case  stands  as  if  the  rent  had  been 
expressly  made  payable  on  the  second  of  such  days,  and  on  no 
■  other.  There  is,  however,  one  ease  in  tliis  country  to  the  effect 
that  if  the  rent  is  not  payable  until  a  date  later  than  the  expira- 
tion of  the  period  during  which  it  was  earned,  the  right  to  the 
rent  is  to  be  determined  without  reference  to  a  change  of  title 
after  the  expiration  of  such  period,  though  before  the  day  for 
payment  of  the  rent.^^^ 

1^-9  Hammond    v.    Thompson,    168  ici  Clun's    Case,    10    Coke,    126    b. 

Ma?s.   531,  47  N.   E.   137.     Here  the  And     see    dictum    of    Patteson,     J., 

tenancy    besan    on    the    15th    of    a  ante,   note   159. 

month,   and    a   monthly   rental    was  lo:  Noble  v.  Tyler,  Gl  Ohio  St.  432, 

named,    payable    as    stated    in    the  56  N.  E.  191,  48  L.  R.  A.  735,  where 

text,  and  it  was  said  that  the  rent  the  life  tenant  who  made  the  lease, 

"accrued    on    the    14th    of    a    subse-  and  who  died  after  the  term  of  the 

quent  month,  while  not  payable  till  lease   and   before   the   day   fixed    for 

the  next  day."     The  term  "accrued"'  payment  of  the  rent,  was  held  to  be 

is  somewhat   ambiguous   when   thus  entitled  to  all  the  rent,  it  being  said 

used.     The    court    evidently    means  that  "the  accrual  of  rent  does   not 

that  the  period  during  which  it  was  necessarily    depend    upon    the    time 

being    earned    ended    on    that    day,  fixed  by  the  parties  for  its  payment, 

but  the  v/ord  "accrue"  is  frequently  The  accrual    of  rent  has   respect  to 

used  as  meaning  "become  payable."  the  term  of  the  lease." 

Tn    Slack    v.    Sharpe,    8    Adol.    &   E.  In    Hammond    v.    Thompson,    168 

36C,    Patteson.    J.,    says    thai    "rent  Ma.ss.    531,   47   N.   E.   137,   as   before 

accrues    when    it   becomes    due,    and  stated   (ante,  notes  146,  159),  it  was 

at  no  other  time."  held    that    the    rent    "accrued"    on 

ICO  2    Piatt,    Leases,    116;     Clun's  the  last  day  of  the  month  though  not 

Case.  10  Coke,  128  b.  payable  till  the  next  day,  the  lease 
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c.  Ascertainment  with  reference  to  calendar  year.  When  the 
rent  is  made  payable  quarterly  or  semi-annually,  this  ordinarily 
means  at  intervals  of  a  quarter  or  half  year,  calculated  from  the 
date  of  the  lease  and  not  from  the  bec^inning  of  the  calendar 
year.163  The  lease  may,  however,  call  for  another  construc- 
tion.164  If  specific  days  of  the  calendar  year  are  named  for  pay- 
ment of  rent,  the  first  installment  of  rent  will  become  payable 
on  the  first  of  such  days  which  occurs  after  the  commencement 
of  the  tenancy,  irrespective  of  the  order  in  which  the  days  may 
be  named  by  the  lease. ^^^ 

Where  a  lease,  made  on  the  fourteenth  day  of  a  certain  month, 
provided  that  the  lessee  should  hold  "from  the  first  day  of  that 
month,"  and  that  rent  was  to  be  paid  "on  the  last  day  of  each 
and  every  month,"  the  rent  was  regarded  as  payable  on  the  last 
day  of  each  calendar  month  during  the  term.^'^^ 

d.  At  end  of  term.  In  case  the  lease  merely  states  the  aggre- 
gate amount  of  the  rent,  vnthout  any  statement  as  to  the  dates 

making  it  "payable  after  the  term-  payable  quarterly,"  it  was  held,  con- 
ination  of  each  month."  It  was  struing  the  lease  as  a  whole,  that 
held  that  a  conveyance  on  the  last  the  rent  was  payable  on  the  quarter 
day  of  the  month  terminated  the  days  on  which  rent  in  that  city  is 
tenancy,  it  being  at  will.  If  the  ordinarily  payable.  Wolf  v.  Merritt, 
conveyance  had  been  on  the  next  21  Wend.  (N.  Y.)  336,  34  Am.  Dec. 
day,  the  case  would  have  presented    238. 

the  question,  referred  to  in  the  text,  los  Hill  v.  Grange,  Plowd.  164,  171; 
whether  the  rent  was  due  on  the  last  Gilbert,  Rents,  50;  2  Piatt,  Leases, 
day  of  the  month,  so  that  the  lessor's    114. 

right  thereto  would  not  be  affected  i«c  McGlynn  v.  Moore,  25  Cal.  384, 
by  a  conveyance  after  the  end  of  the  85  Am.  Dec.  133.  But  in  Com.  v. 
month.  In  Ordway  v.  Remington,  Centner,  21  Pa.  266,  where  a  lease 
12  R.  I.  319,  34  Am.  Rep.  646,  it  was  in  terms  for  a  certain  term 
seems  to  be  thought  that  a  quarter's  from  the  first  day  of  a  monf.h  prev- 
rent,  though  specified  to  be  paid  ious  to  the  month  of  its  execution, 
December  1st,  could  be  regarded  as  at  a  specified  annual  rent,  payable 
due  on  that  day,  for  the  purpose  of  semi-annually  in  advance,  and  the 
an  attachment  then  levied,  if  the  first  half-yearly  payment  was  made 
quarter  could  be  computed  as  end-  on  the  day  of  the  date  of  the  lease, 
ing  November   30th.  it  was  held  that  rent  began  to  run 

163  2  Rolle,  Abr.  450;  Gilbert,  from  the  date  of  the  lease,  and  itot 
Rents,  50.  from    the   date    named   as   the    com- 

164  Thus,  where  premises  in  New  mencement  of  the  term,  since  the 
York  city  were  demised  for  seven  fact  that  the  term  was  calculated 
months  "at  the  yearly  rent  of  $300,    from   the   previous   date   named    did 
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on  which  it  shall  be  paid,  or  the  periods  by  which  it  shall  be  cal- 
culated, it  is  payable,  iu  case  the  demise  is  for  a  year  or  for 
le^s  than  a  year,  at  the  end  of  the  term  and  not  before,*"^  unless 
there  is  a  stipulation  or  custom  to  the  contrary. i"^  Presumably, 
likewise,  in  case  the  demise  is  for  more  than  a  year,  and  a  cer- 
tain sum  is  named  as  rent  for  the  whole  period,  without  the  nam- 
ing of  any  time  for  payment,  no  part  of  this  sum  becomes  pay- 
able till  the  end  of  the  term.i«9 

The  cases  above  cited,  to  the  effect  that  if  there  is  no  state- 
ment as  to  the  time  of  payment  or  as  to  the  periods  by  which 
the  rent  is  to  be  computed,  it  is  payable  at  the  end  of  the 
term,  are  not  in  strict  accordance  with  the  definition  of  a  rent 
usually  given  as  a  "periodical"  payment,  but  there  is,  it  seems 
no  reason  that  rent  vcia.y  not  be  payable  in  a  lump  sum  as  well 
as  in  installments.  At  common  law,  in  the  case  of  a  lease  for 
a  year,  the  whole  rent  would  necessarily,  unless  it  is  otherwise 
provided,  be  payable  at  the  end  of  the  year,  rent  being  regarded 
as  issuing  yearly  out  of  the  premises. 

e.  Rent  payable  in  advance.  Much  more  frequent  than  a  pro- 
vision that  rent  shall  be  paid  on  a  day  subsequent  to  the  end  of 
the  period  during  which  it  is  earned  is  one  that  it  shall  be  paid 
on  the  first  day  of  the  period  during  which  it  is  to  be  earned. 
In  England  this  is  termed  a  "forehand"  rent,  while  in  this  coun- 
try it  is  merely  said,  in  such  cas-^,  that  the  rent  is  payable  "in 
advance."  Such  a  stipulation  is  perfectly  valid,^"^"  and  a  cus- 
tom for  rent  to  be  paid  in  advance  has  in  England  been  regarded 
as  binding.^ '^1     Whether  the  instrument  of  lease  contains  a  stip- 

not   start    rent    running   beforfi   the  leo  See   Indianapolis,   D.   &  W.    R. 

tenancy  was  actually  created.  Co.  v.  First  Nat.  Bank,  134  Ind.  127, 

107  Watson  v.  Penn.  108  Ind.  21,  8  33  N.  E.  679;    David  Bradley  &  Co. 

N.  E.  636,  .58  Am.  Rep.  26;  Tignor  v.  v.  Peabody  Coal  Co.,  99  111.  App.  427. 

Bradley,  32  Ark.  781;   McFarlane  v.  I'o  See     London     &     Westminster 

"SVilli.fl.ms,    107    111.    33',     Meiiou?h's  Loan  &  Discount  Co.  v.  London  &  N. 

Appeal.  5  Watts  &  S.    (Pa.)    432,  30  W.  R.  Co.  [1893]  2  Q.  B.  49:  Hopkins 

Am.  Dec.  334;   Duryee  v.  Turner,  20  v.  Helmore,  8  Adol.  &  E.  403;   Giles 

Mo.  App.  34.  V.  Comstock.  4  N.  Y.  (4  Comst.)  270; 

i^s  Elmer   v.    Sand    Creek   Tp.,    38  Hilr-endegen    v.    Scheich,    55    Mii^h. 

Ind.  56;  Indianapolis,  D.  &  W.  R.  Co.  468.  21  N.  W.  894. 

V.  First  Nat.  Bank,  134  Ind.  127,  33  i7i  Buckley  v.   Taylor,   2   Term   R. 

N.    E.    679;    Tignor    v.    Bradley,    22  fiOO;    Calhoun  v.  Atchison.  67  Ky.  (4 

Ark.  781.     See  ante,  notes  143,  144.  Bush)   261,  96  Am.  Dec.  299. 
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alation  to  this  effect  is  a  question  of  its  construction,  having 
reference  to  the  circumstances  under  which  it  was  made.^'^^ 

The  fact  that  the  first  installment  of  rent  is  required  to  be 
paid  on  the  first  day  of  the  term  has  been  held  not  to  show  that 
the  subsequent  installments  are  to  be  paid  in  advance,^ '^•'^  al- 
though it  would  seem  to  be  an  indication,  to  that  effect.^ '^■* 
Where  a  lease  provided  that  the  rent  should  be  paid  "in  advance, 
if  required,"  the  rent  was  due  in  advance,  it  was  held,  but  no 
proceeding  could  be  instituted  for  its  collection  till  after  de- 
raand.^'^^ 

172  A  lease  for  a  term  to  com-  than  a  month  after  the  date  of  the 
mence  on  October  20th,  with  rent  lease,  and  contained  a  clause  "the 
payable  "on  the  20th  day  of  each  lessee  yielding  and  paying  the  year- 
and  every  month,"  was  held  not  to  ly  rent  in  monthly  payments"  of  a 
require  payment  in  advance.  Castle-  certain  amount,  "commencing  No- 
man  v.  Du  Val,  89  Md.  657,  43  Atl.  vember  1st,"  it  was  held  that  the 
g2I.  word    "commencing"    evidently    re- 

Where  a  lease  for  ten  years  pro-  ferred  to  the  payment  and  not  to  the 

vided  for  payment,  for  the  first  six  term,     and     the    rent    was    payable 

years,  of  a  certain  amount  monthly,  monthly  in  advance, 

in    advance,   and   that  the  rent   for  A   provision   for  an   annual    rent, 

the    last    four    years    should    be    de-  payable  in  monthly  installments  on 

termined  by  arbitration,  it  was  held  the  first  day  of  each  month  during 

that  the  rent  for  the  last  four  years,  the   term,   was   held   not   to    require 

when  so  determined,  was  intended  to  payment   in   advance.     Goldsmith  v. 

be  paid,  like  the  other,  monthly  in  Schroeder,   93   App.   Div.   206,   87  N. 

advance.     Stose  v.  Heissler,  120   111.  Y.    Supp.    558.     Compare    Sickels    v. 

433,  11  N.  E.  161,  60  Am.  Rep.  563.  Shaw,  37  Misc.  601,  76  N.  Y.  Supp. 

In  Deyo  v.  Bleakley,  24  Barb.  (N.  319. 
Y.)  9,  where  the  lease  was  "from  the  i73  Liebe  v.  Nicolai,  30  Or.  364,  48 
first  day  of  April  next"  for  the  Pac.  172;  Holland  v.  Falser,  2  Star- 
term  of  five  years,  at  a  yearly  rent  kie,  161.  Compare  Stose  v.  Heis- 
payable  "in  equal  quarter-yearly  sler,  120  111.  433,  11  N.  E.  161,  60 
payments  on  the  first  days  of  April,  Am.   Rep.   563. 

July,   October  and    January   in   each  i74  Joslin  y.  Jefferson,  14  U.  C.  C. 

year,"   it  was   held  that  in  view  of  P.  260.     See  Finch  v.  Miller,  5  C.  B. 

the    privileges    given    the    lessee   by  428,  where  it  was  held  that  a  stipu- 

the  lease  and  the  evident  anxiety  of  lation   that  a  quarter's   rent  should 

the  lessor  to  secure  the  rent,  it  was  be    paid    on    taking    possession,   and 

payable  in   advance  on  each   of  the  that  this  should  be  allowed  the  les- 

days  named.  see  for  the  last  quarter's  rent,  was 

In    Ellis   V.   Rice,   1&5   Pa.    42,    45  in   effect  a   stipulation   for  a   "fore- 

Atl.   655,   where  the   lease   provided  hand"  rent. 

that  the  rent  paying  period   should  i'^  T^ondon    &    Westminster    Loan 

not  begin   till   November   1st,   more  &  Discount  Co.  v.  London  &  N.  W. 

L.  and  Ten.  66. 
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Oral  e\idoiU'e  is  not  admissible  to  show  that  rent  not  stated  to 
be  payable  in  advance  is  so  payable,i^«  thouyih  it  is,  it  seems, 
admissible  for  the  purpose  of  aiding  in  the  construction  of  tho 
lease  in  this  regard  J' ^ 

An  agreement  by  the  lessee,  made  after  the  lease,  to  pay  rent 
in  advance,  if  not  supijortcd  by  any  consideration,  is  invalid."^ 
And  it  would  seem  that  the  same  is  true  of  an  agreement  by  the 
lessor  to  waive,  as  to  future  payments,  a  requirement  in  the  lease 
of  payment  in  advance.^ "^ 

f.  Option  as  to  time  of  payment.  It  has  been  decided  that 
when  rent  was  expressed  to  be  payable  "either  quarterly  or 
monthly,"  the  landlord,  and  not  the  tenant,  had  the  option  to 
decide  at  what  intervals  it  should  be  payable.^^"  And  such  is 
the  necessary  construction  of  a  provision  for  payment  at  certain 
intervals,  or  at  briefer  intervals,  if  demanded,  or  if  required.^s^ 
But  when  the  rent  was  payable  on  a  day  named  or  within  a  cer- 
tain period  thereafter,  the  alternative  was  regarded  as  for  the 
benefit  of  the  tenant.^^- 

g.  Acceleration  of  rent.  Occasionally  the  lease  provides  that 
the  rent  for  the  whole  term  shall  immediately  become  payable 
on  a  certain  contingency,  as,  for  instance,  upon  the  insolvency  or 
bankruptcy  of  the  tenant,'^^  his  assignment  for  the  benefit  of 
creditors.^ ^^  the  removal  of  his  personal  property  from  the  prem- 
ises,^^^  or  his  failure  to  pay  an  installment  of  rent  when  due,^**^ 

R.  Co.  [1S9?,1  2  Q.  B.  49.     See  Clarke  have     terminated     the     tenancy     by 

V.  Holford,  2  Car.  &  K.  540.  notice. 

17C  Kistler    v.    McBride,    65    N.    J.  iso  Pemborton    v.    Van   Rensselaer, 

Law,  553,  48  Atl.  558;   Castleman  v.  ^  wend.    (N.  Y.)    307. 

Du  Val,  89  Md.  657,  43  Atl.  821.  ^^,  Mallam  v.  Arden,  10  Binp.  299; 

177  See  Deyo  v.  Bleakley,  24  Barb.  «      -nr     .     •     4.  t  p 

-^  '^  ^      ,„  T.,ondon     &     Westmmster  Loan     & 

fN.  Y.)   9:   Ellis  V.  Rice,  195  Pa.  42,  o.  xt    «r    o 

_  -'  Discount  Co.  V.  London  &  N.  W.  R. 

45  Atl.  655.  ^„    ^^    Co.    [1893]   2   Q.  B.  49;    Stowman   v. 

i7sH.a.sbrouck    v.    Wmkler,    48    N.    ^^^^^.^^   ^    ^^^     ^^^      ^^^   Musewald 

J.  Law,  431.  6  Atl.   22.  ^    Seeker,   51   Misc.    353.   101    N.    Y. 

170  In  Wilgus  V.  Whitehead,  89  Pa.    ^^        ^^^ 

131.  it  was  held  that  an  oral  agree-  "  ,     ',     ^          .„    ^  ,        .,„,., 

.^   .         ^     ,      ,.         i^^o-^r.  ^^c  '82Clun's    Case,    10    Ooke.    126    b. 
ment  that  rent  should  no  longer  be 

paid    in   advance   was   valid.       The  ^^^  Piatt  v.  Johnson,  168  Pa.  47.  31 

court  apparently  regards  the  agree-  Atl.  935.  47  Am.  St.  Rep.  877. 

ment   as  supported   by   a   considera-  ^«*  Soper  v.  Fane,  31  Can.  Sup.  Ct. 

tion  because,  at  the  time  the  agree-  572. 

ment    was    made,    the    lessee    could  iss  Goodwin    v.    Sharkey,    80    Pa. 
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and  such  a  provision  has  been  regarded  as  valid.^^'^  It  might, 
however,  in  the  particular  jurisdiction,  be  regarded  as  invalid 
by  reason  of  the  provisions  of  the  bankrupt  or  insolvent  laws 
forbidding  preferences.^^^ 

Many  jurisdictions  have  adopted  the  doctrine  that,  if  one  of 
the  parties  to  an  executory  contract  renounces  it  before  the 
time  for  performance,  or  renders  it  impossible  of  performance, 
the  other  party  may  treat  this  as  an  "anticipatory  breach"  and 
may  immediately  sue  therefor,^ ^^  and  the  question  has  occasion- 
ally arisen  whether  this  doctrine  applies  in  the  case  of  a  covenant 
for  rent,  with  which,  before  the  time  for  payment,  the  lessee  an- 
nounces that  he  will  not  comply,  or  compliance  with  which  he 
renders  impossible.  In  one  state  this  doctrine  was  applied  in  a 
case  in  which  a  receiver  appointed  for  the  lessees  repudiated  the 
lease,  it  being  held  that  the  lessor  had  immediately  a  claim  for 
damages  which  he  might  assert  against  the  assets  in  the  hands 
of  the  receiver,^^*^  and  a  like  view  was  taken  where  the  lessee, 
a  corporation,  put  it  out  of  its  power  to  pay  rent  in  the  future  by 
instituting  voluntary  proceedings  for  a  dissolution,  the  claim 
for  damages  being  there  regarded  as  provable,  under  the  local 

149;     McAnniny    v.    Miller,    19    Pa.  Smith,  29  U.  C.  C.  P.  109;  Lazier  v. 

Super.    Ct.    406.  Henderson,  29  Ont.  673;    In  re  Kos- 

186  Hart     V.     "Wynne      (Tex.     Civ.  kins,    1    Ont.    App.    379.     As   to    the 

App.)   40  S.  W.  848;   Teufel  v.  Row-  questionable  validity  of  a  provision 

an,  179  Pa.  408,  36  Atl.  224.  making   all   the   rent   due  upon  the 

18T  In    Mitchell    v.    McCauley,    20  bankruptcy  of  the  tenant,  see  cases 

Ont.  App.  272,  it  is  held  that  a  stip-  cited  post,  note  1309. 

ulation  that  the  rent  for  the  current  is9  Hammon,    Contracts,    895,    897; 

year  shall  be  immediately  due  if  ex-  Wald's    Pollock,    Contracts     (WilliSr 

ecution    issues    against    the    lessee's  ton's  Ed.)    355  et  seq. 

goods   is  not   severable,   and   so    the  loo  Minneapolis     Baseball     Co.     v. 

benefit  thereof  does  not  pass  to  tlie  City  Bank,   74   Minn.   98,    76   N.   W. 

grantee    of    the    leasehold    in    part.  1024,    distinguishing  Wilder  v.   Pea- 

The  theory  of  the  decision  is  that,  body,    37   Minn.    248,    33   N.   W.   852, 

the    stipulation    involving   a    con  tin-  where   it  was   decided   that  a  claim 

.  gency,  it  is  a  condition  and  so  not  for  rent  accruing  subsequently  to  an 

apportionable.     It  is   difficult  to  see  assignment  for  creditors  by  the  Ics- 

how  the  mere  introduction  of  words  sees,  a  firm  of  individuals,  was  not 

of  contingency,  such  as  "if,"  into  a  provable  against  the  assigned  estate, 

covenant,  can  make  it  a  condition.  since    it   was   contingent,   and    sinco 

IRS  See    Tew    v.    Toronto    Sav.    &  the   partners    rermained    individually 

Loan    Co.,    30    Ont.    76;    Young    v.  liable. 
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statute,  against  the  corporate  assets.^"'  Likewise,  the  lessee 
\\u.s  subjected  to  lial)ility  in  damages  when  he  made  an  assign- 
ment for  creditors  and  the  assignee  abandoned  possession,  the 
lessor  having  improved  the  premises  on  the  strength  of  the  les- 
see's contract  to  take  the  lease  which  was  siiljsequently  made.'®^ 
In  two  states,  on  the  other  hand,  it  has  been  decided  that  the 
fact  tliat  the  tenant  abandons  the  premises  and  notifies  the  land- 
lord that  he  will  not  abide  by  the  terms  of  the  lease  does  not 
enable  the  latter  to  maintain  an  action  for  rent  prior  to  the  time 
originally  named  for  its  payment,^ '-^^  and  the  same  view  has  been 
adopted  in  Canada.' '■••* 

h.  Time  of  day  for  payment.  The  tenant  may  make  a  valid 
payment  of  rent  at  any  time  of  the  day  on  which,  by  the  lease,  ex- 
pressly or  inferentially,  the  rent  is  payable,^ ^^  but  he  is  not  bound 
to  pay  it  till  midnight  of  that  day,  and  he  is  not  in  default  till 
the  beginning  of  the  next  day.i°°  That  the  landlord  makes  a 
demand  for  the  rent  at  sunset,  in  order  to  establish  his  right  to 
re-enter  for  breach  of  the  covenant  to  pay  rent,  as  hereafter  ex- 
plained,^^"^  does  not  affect  the  tenant's  right  to  defer  payment 
of  the  rent  till  midnight.^^^ 

The  doctrine,  above  indicated,  that  rent,  though  it  may  be  paid 
at  any  time  on  the  day  named  for  payment,  is  not  actually  due 
till  midnight  following  that  day,  is  applied,  as  elsewhere 
stated,' -'^  under  particular  circumstances,  to  determine  the  per- 
son entitled  in  case  the  reversioner  dies  upon  the  rent  day.     It 

191  Kalkhoff    V.    Nelson,    60    Minn.  lae  Duppa  v.  Mayo,  1  Wms.  Saund. 

284,  62  N.  W.  332.  287,  and  note  (17) ;  Cutting  v.  Derby, 

102  In  re  Reading  Iron  Works,  150  2    W.    VA.    1077;     Leftley    v.    Mills, 

Pa.  309,  24  Atl.  617.     Apparently  the  4  Term  R.  170;    Dibble  v.  Bowater, 

decision  would  have  been  the  same  2  El.  &  Bl.  564;   Sherlock  v.  Thayer, 

without    reference    to    the    previous  4   Mich.  355,  66  Am.  Dec.  539;    Dal- 

contract.  ton  v.  Laiidahn,  27  Mich.  529;  Ham- 

msNicholes  v.  Swift,  118  Ga.  922,  mond   v.    Thompson,    168  Mass.    531. 

45   S.   E.   708;    Miller  v.   Benton,   55  47  N.  E.  137;    Sweet  v.  Harding,  19 

Conn.    529,    13    Atl.    678,    3    Am.    St.  Vt.   587    (semble). 

Rep.  70.  137  See  post,  §  194  f   (1). 

ini  Connolly  v.  Coon,  23  Ont.  App.  .     i»s  See     New     York    Academy     ot 

37.  Music    V.    Hackett,    2    Hilt.    (N.    Y.) 

ifs  Clun's    Case,    10    Coke,    127    b;  217. 

Dibble  v.  Bowp.ter,  2  El.  &  Bl.  564;  i»9  See  post,  §  180  b  (6). 
Comyn,  Landl.  &  Ten.  219. 
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has  also  been  applied  to  relieve  the  tenant  from  liability,  when 
the  tenancy  was  terminated  by  the  act  of  the  landlord  in  the 
course  of  the  rent  day/^^''  and  an  eviction  under  a  paramount 
title  occurring  on  that  day  has  been  held  to  relieve  the  tenant-^®^" 

i.  Crop  rent.  The  rule  that  rent  is  to  be  paid  at;  the  end  of 
the  term,  or  at  the  end  of  each  of  the  periods  by  which  it  is  to 
be  calculated,  has  in  some  cases  been  applied  when  the  rent  was 
payable  not  in  money,  but  in  crops,  with  the  result  of  postponing 
th«  time  for  payment  till  the  end  of  the  year,  without  reference 
to  the  time  at  which  the  crops  may  have  matured.^oo  By  other 
decisions  the  share  of  the  landlord  in  the  crops,  representing  the 
rent  due  him,  must  be  delivered  to  him  within  a  reasonable  time 
after  the  maturity  of  the  crop,2oi  ^nd  this  may,  it  seems,  require 
a  division  of  parts  of  the  crop  as  they  are  gathered,  without 
waiting  for  the  gathering  of  the  whole  crop. 202 

j.  Rent  falling  due  on  holiday.  If  the  day  on  which  an  in- 
stallment of  rent  falls  due  under  the  lease  happens  to  be  Sun- 
day, the  tenant  has  the  whole  of  the  next  day  in  which  to  pay 
it,203  while  if  the  rent  day  is  some  other  legal  holiday,  he  is  bound 

199a  Hammond  v.  Thompson,  168  crop  is  harvested  or  gathered.  Lam- 
Mass.  531,  47  N.  E.  137.  See  ante,  berton  v.  Stouffer,  55  Pa.  2S4;  Jor- 
note  162.'  clan  v.  Bryan,  103  N.  C.  59,  9  S.  E. 

199b  Smith    V.    Shepard,    32    Mass.  135;  Brown  v.  Adams,  35  Tex.  447. 

(15  Pick.)  147,  25  Am.  Dec.  432.  202  Smith  v.  Tindall,  107  N.  C.  88, 

200  Dixon  V.  Nicolls,  39  111.  372,  89  12  S.  B.  121.  See  post,  §  253  e  (2). 
Am.  Dec.  312;  Boyd  V.  McCombs,  4  Pa.  Under  a  provision  that  the  rent 
146;  King  v.  Bosserman,  13  Pa.  shall  be  due  "when  the  crop  m.a- 
Snper.  Ct.  480;  Ostner  v.  Lynn,  .j7  tures,  or  any  portion  of  it  shall  be 
Mo.  App.  187;  Nowery  v.  Connolly,  fit  for  market,"  it  was  held  that  the 
29  U.  C.   Q.  B.   39.  rent  was  due  when  the  oats  were  in 

201  Harrison  v.  Clifton,  75  Iowa,  stack,  the  corn  was  ripe,  and  the 
736,  38  N.  W.  406;  Toler  v.  Seabrook,  tenant  had  gathered  a  part  of  it 
39  Ga.  14;  Caruthers  v.  Williams,  and  was  feeding  it,  and  that  the 
58  Mo.  App.  100;  Holt  v.  Licette,  111  crop  need  not  be  ready  for  market, 
Ga.  810,  35  S.  E.  703  (lease  providing  since  otherwise  the  tenant  could  in- 
that  rent  to  be  paid  "out  of"  crop) ;  definitely  postpone  the  time  for 
Mouser  v.  Davis,  11  Wkly.  Law  payment.  Hull  v.  Stogdell,  67  Iowa, 
Bui.      (Ohio)      249,     and      post,      §  251,  25  N.  W.  156. 

253  e  (2).  Presumably,  this  is  203  Wame  v.  Wagenor  (N.  J.  Eq.) 
the  equivalent  of  statements  that  15  Atl.  307;  Byers  v.  Rothschil(\  11 
the  crop  rent  is  payable  when   Uie  Wash.   296,  39   Pac.   688;    Boehm   v. 
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to  pay  it  on  tliat  day,  in  tho  absonoo  of  somo  controlling  statutory 
provision.-*"^  That  the  rent  day  falls  on  a  Sunday  does  not,  how- 
ever, it  has  been  decided,  make  the  next  day  the  day  on  which 
it  is  to  be  rej^arded  as  fallinf^'  due,  for  purijoscs  other  than  the 
enforcement  of  the  tenant's  liability  for  its  payment^oi^ 

§  173.     Amount  of  the  rent. 

a.  Must  be  certain  or  capable  of  ascertainment.  The  amount 
of  rent  payable  for  each  portion  of  the  term  must  be  certain  or 
capable  of  reduction  to  a  certainty .2«o  in  the  absence  of  such 
certainty,  no  claim  for  rent,  properly  so  called,  can  be  a.sserted, 
thouf^h  the  landlord  can  usually,  in  such  case,  provided  the  lease 
is  not  under  seal,  recover  the  value  of  the  use  and  occupation. 

The  amount  need  not  be  ascertainable  at  the  time  of  the  lease, 
provided  it  can  be  ascertained  before  the  time  for  payment.^'^ 
As  an  ordinary  instance  of  rent,  the  amount  of  which  is  ascer- 
tainable at  the  time  for  payment,  thoujzh  not  at  the  time  of 
the  demise,  may  be  mentioned  a  lease  of  land  for  agricultural 
purposes,  the  amount  to  be  a  certain  proportion  of  the  crop.^o^ 
So  the  rent  of  a  brickyard  may  be  dependent  upon  the  amount 
of  bricks  made. 209     And  on  a  demise  of  land  for  mining  pur- 

Rioh,  13  Daly  (N.  Y.)  62;  Walton  v.  of  pounds  for  each  twenty  acres  of 

Stafford,  162  N.  Y.  5.58,  57  N.  E.  92,  land,  it  was  held  that  distress  would 

76   Am.    St.   Rep.    349.  lie,  the  value  of  the  cotton  being  as- 

204  Walton   V.   Stafford,   162   N.    Y.  certainable.        Brooks     v.     Cunnlng- 

558,  57  N.  E.  92.  7G  Am.  St.  Rep.  349.  ham,    49    Miss.    108,    distinguishing 

206  Craig  v.  Butler,  83  Hun,  286,  31  Briscoe  v.  McElween,  43  Miss.  5.':>6, 
N.    Y.    Supp.    963.  whore  the   reservation   was   of   serv- 

2oeCo.      Litt.      142      a;       Gilbert,  ices    of   an    undefined    extent. 

Rents,   9.  209  Daniel  v.   Gracie,   6  Q.  B.  145; 

As  to  ascertainment  of  amount  in  Reg.  v.  Westbrook,  10  Q.  B.  78. 

case  of  holding  over  by  consent,  see  When    the    lease    pledged    the   net 

post,  §  210  c.  profits  of  the  premises  for  the  rent. 

207  Co.  Litt.  96  a;  Selby  v.  Greaves,  and  declared  that  thf^  lessee  entered 
L.  R.  3  C.  P.  594;  Walsh  v.  Lons-  into  no  other  stipulation  in  regard 
dale,  21  Ch.  Div.  9;  McFarlane  v.  to  rent,  it  was  held  that  the  lessee 
Williams.  107  111.  33;  Dutcher  v.  Cul-  was  not  liable  for  any  rent  in  the 
ver,  24  Minn.  584.  absence   of  net   earnings.     Lynch   v. 

208  See   post,    §    253.  Onondaga  Salt  Co.,  64  Barb.   (N.  Y.) 
When    the    reservation    was    of    a    558. 

bale  of  cotton  of  a  certain   number 


173 


THE  AMOUNT. 


1047 


poses,  the  compensation  of  the  owner  of  the  land  is  usually  meas- 
urable by  a  royalty  on  the  minerals  extracted,-io  and  on  a  de- 
mise for  lumber  purposes  the  rent  may  be  determined  by  the 
amount  of  lumber  cut. 211  It  has  been  decided  that  the  amount 
of  rent  for  each  year,  if  not  to  exceed  a  sum  named,  may  be 
made  determinable  by  the  lessor  alone.212 

b.  May  be  fluctuating.  As  appears  from  the  above  illustra- 
tions, the  rent  is  sufficiently  certain,  although  it  fluctuates  or 
varies  from  period  to  period.^i'^  go  rent  may,  by  the  terms  of 
the  lease,  be  made  to  vary  with  the  price  of  wheat,2i4  with  the 
income  which  the  tenant  may  derive  from  the  use  of  the  prem- 
ises,"^ ^  with  the  amount  of  the  products  which  he  may  obtain  by 
a  particular  use  thereof,-^^  or  with  the  various  uses  which  he  may 
make  thereof. 21  ^     And  on  a  lease  of  a  mill  the  rent  may  be  made 


210  See  Daniel  v.  Grade,  6  Q.  B. 
145;  Edwards  v.  Rees,  7  Car.  &  P. 
340;  Hif^gins  v.  California  Petrol- 
eum &  Asphalt  Co.,  109  Cal.  304,  41 
Pac.  1087;  Williams  v.  Summers,  45 
Ind.  532,  15  Am.  Rep.  270;  Watson 
Coal  &  Min.  Co.  v.  Casteel,  73  Ind. 
296;  Waters  v.  Griffith,  2  Md.  326; 
Reed  v.  Beck,  66  Iowa,  21,  23  N.  W. 
159;  Lennox  v.  Vandalia  Coal  Co., 
66  Mo.  App.  560;  Mclntyre  v.  Me- 
Intyre  Coal  Co.,  10-5  N.  Y.  264,  11  N. 
E.  645;  Genet  v.  Delaware  &  H.  Can- 
al Co.,  58  Hun,  492,  12  N.  Y.  Supp. 
572. 

211  See  Baird  v.  Milford  Land  & 
Lumber  Co.,  89  Cal.  552,  26  Pac.  1084, 
27  Pac.  296;  Stevens  v.  Haskell,  70 
Me.  202. 

2^2  Ocean  Grove  Camp  Meeting 
Ass'n  V.  Sanders,  67  N.  J.  Law,  1,  50 
Atl.  449. 

213  See  Ex  parte  Voisey,  21  Ch. 
Div.  442,   per  Jossel,   M.   R. 

214  Kendall  v.  Baker,  11  C.  B.  842. 

215  So  in  Raybum  v.  Mason  Lum- 
ber Co.,  57  Mich.  273,  23  N.  W.  811. 
the  rent  was  to  be  half  "of  all  tolls 
and  money  that  may  be  earned  by 
the    uses    of   said    dam    for    driving 


logs  or  other  purposes."  This  was 
held  to  include  not  only  tolls  but 
other  earnings  from  log  driving 
which  could  be  traced  to  the  dam. 

In  Hardy  v.  Briggs,  96  Mass.  (14 
Allen)  473,  rent  was  to  be  adjusted 
with  reference  to  "income"  to  the 
lessee  from  furnishing  power  from 
the  leased  premises  to  adjoining 
buildings,  and  it  was  held  that,  in 
view  of  the  circumstances,  gross  and 
not  net  income  was  evidently  in- 
tended. In  Long  V.  Pitzimmons,  1 
Watts  &  S.  (Pa.)  530,  on  a  demise 
of  a  mill,  a  certain  portion  of  the 
tolls  was  reserved  as  rent,  and  the 
lessee  was  held  liable  for  such  a  pro- 
portion of  the  tolls  as  he  would 
have  received  had  he  done  the  mill- 
ing properly  oud  received  the  full 
amount  from  his  customers. 

2ifi  As  in  the  ordinary  case  of  a 
rent  consisting  of  a  certain  portion 
of  the  crops.  Post,  §  253.  So  the 
rent  may  consist  of  a  certain  portion 
of  the  products  of  a  manufactur- 
ing plant  on  the  premises.  How- 
land  V.  Porlaw,  108  N.  C.  567,  13  S. 
E.  173. 

217  See  post,   §   173  e. 
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to  vary  witli  the  number  of  looms  nin.^"'  Likewise,  it  may  be 
slipulateil  l)y  the  lease  that  the  rent  shall  be  reduced  in  a  cer 
tain  contingency,-^"  or  that  it  shall  be  increased  to  a  certain 
amount  in  case  the  lessor  makos  cci-tain  improvements. 220 

c.  Construction  of  reservation  as  to  amount.  Occasionally 
the  language  of  the  lease,  as  regards  the  amount  of  the  rent,  is 
obscure,  and  calls  for  construction  with  reference  to  the  sur- 
rounding circumstances,  to  determine  the  intention  of  th-e  par- 
ties. This  is  particularly  apt  to  be  the  case  when  the  amount 
payable  from  time  to  time  is  t^  be  determined  by  reference  to 
extrinsic  facts. ^-^     Or  the  lease  may  be  obscure  as  regards  the 

218  Walsh  V.  Lonsdale,  21  Cli.  "x)t  10%  yearly  on  their  cost,"  and 
Div.  9.  it    was    held    that    such    additional 

210  Lacy  Bros.  &  Kimball  v.  Mor-  rent  was  not  due  until  notice  was 
ton,  76  Ark.  603,  89   S.  W.  842.  given    to    the   lessee    of    the   cost   of 

In  Copeland  v.  Goldsmith,  100  the  additional  buildings,  such  cost 
Wis.  436,  76  N.  W.  358,  a  provision  being  exclusively  within  the  lessor's 
for  the  reduction,  "for  the  term  of   knowledge. 

the  lease,"  of  the  rent  of  the  offices  As  to  an  agreement  for  increase 
leased,  in  case  the  rent  of  other  of-  of  rent  in  case  of  drainage  of  agri- 
fices  was  reduced,  was  held  to  ap-  cultural  lands  being  done  by  the  les- 
ply  only  to  rent  accruing  after  the  sor,  see  Ex  parte  Voisey,  21  Ch.  Div. 
reduction  of  the  rent  of  other  offices,  442,  456,  where  Jessel,  M.  R.,  says: 
and  not  to  entitle  the  lessee  to  re-  "It  very  often  happens  that  when 
cover  from  the  lessor  the  amount  of  the  landlord  does  the  drainage  he 
the  reduction  on  account  of  rent  puts  in  a  stipulation  that  he  shall 
previously  paid  by  him.  receive  a  certain  percentage  on  what 

In  McGill  V.  Proudfoot,  4  U.  C.  Q.  he  lays  out,  and  he  may  be  entitled 
B.  33,  it  was  held  that  a  "covenant"  to  drain  even  without  the  consent  of 
as  to  the  reduction  of  rent  in  case  the  tenant,  and  to  cause  the  tenant 
of  fire  was  binding  on  a  transferee  to  pay  an  increased  rent." 
of  the  reversion,  assigns  being  221  Where  the  lease  provided  for 
named.  It  seems  questionable,  how-  the  ascertainment  of  the  rent  by 
ever,  whether  the  fact  that  the  res-  reference  to  the  number  of  acres  in 
ervation  of  rent  names  a  less  the  tract  leased  "to  be  hereafter 
amount  as  to  be  paid  upon  a  certain  measured  to  ascertain  amount  of 
contingency  can  properly  be  re-  the  same,"  noncultivatable  land  be- 
garded  as  a  "covenant"  by  the  les-  tween  high  and  low-water  mark  was 
sor  to  reduce  the  amount.  regarded  as  intended  to  be  included, 

220  Weed  V.  Crocker,  79  Mass.    (13   but  not  land   previously   condemned 
Gray)    219.     There  the  lease  provld-    for   a    railroad    right   of   way.     Wil- 
ed that  the  If^ssor  should  eroct  cer-    liams  v.  Glover,  66  Ala.  189. 
tain  buildinps  for  which   the  lessee       Where    a    lease,     for    ninety-nine 
agreed    to    pay    an    additional    rent   years,   of  water  power  at  a  certain 
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exact  date  at  which  rent  is  to  begin. 222  A  plain  inconsistency 
or  repugnancy  in  the  statement  of  the  amount  of  rent  is  to  be 
corrected,   as  is   any  other  inconsistency  in  any  instrument.223 


rate,  provided  that  this  rate  should 
be  readjusted  after  seven  years  at 
the  same  rate  per  horse  power  as 
"was  asked  of  other  persons  rent- 
ing" it  was  held  that,  if  at  the  end 
of  the  seven  years  there  were  no 
"other  persons  renting,"  the  rent 
should,  in  view  of  the  extensive  im- 
provements made  by  the  lessee,  look- 
ing to  a  quasi  permanent  occupation, 
remain  aa  before.  Lamb  v.  Consian- 
tine  Hydraulic  Co.,  59  Mich.  597,  26 
N.  W.  785. 

Where  the  rent  was  to  be  a  certain 
per  cent  of  the  cost  of  a  building  to 
be  erected  by  the  lessor,  it  was 
held  that  payments  for  extra  night 
Avork  could  not  be  considered  in  de- 
termining the  cost.  Bradley  v.  Met- 
ropolitan Music  Co.,  89  Minn.  516, 
95   N.    W.   458. 

A  provision  for  a  reduction  of 
rent  "for  the  term  of  one  year  only" 
m  case  the  lessee  failed  to  obtain  a 
liquor  license  was  construed  as  ap- 
plying whether  the  failure  was  to 
obtain  the  license  for  the  first  or 
the  second  year.  Rea  v.  Ganter,  152 
Pa.  512,  25  Atl.  539. 

Where  one  agreed  to  pay  a  speci- 
fied sum  for  the  occupancy  of  a 
store  till  another  store  was  com- 
pleted, he  was  held  to  be  liable  for 
that  sum  and  no  more,  without  ref- 
erence to  delays  in  the  completion  of 
the  other  store.  D'Arcy  v.  Martyn, 
63  Mich.  602,  30  N.  W.  194. 

An  agreement  to  pay  ten  dollars 
for  every  boat  kept  on  the  premises 
and  used  for  fishing  was  held  to  im- 
pose such  liablility  irrespective  of 
whether  the  boats  belonged  to  the 
lessee  or  he  merely  allowed  them  to 


be  kept  on  the  premises.  Beadle  v. 
Monroe,  68  Hun,  323,  22  N.  Y.  Supp. 
981. 

222  Where  a  lease  provided  that  it 
should  begin  thirty  days  after  the 
completion  of  a  building  on  the 
premises,  and  the  lessee  was  to  take 
possession  thirty  days  after  such 
completion,  it  was  held  that  the 
rent  did  not  begin  to  run  till  thirty 
days  after  completion,  although  be 
took  possession  immediately  on  com- 
pletion, he  doing  this  by  direction 
of  the  lessor.  Patterson  v.  Glass 
Co.,  63  Mo.  App.  173.  On  the  other 
hand,  a  provision  that  the  rent 
should  not  begin  till  certain  altera- 
tions were  made  was  held  to  be 
waived  by  the  tenant's  taking  of  pos- 
session upon  the  landlord's  state- 
ment that  the  alterations  were  fin- 
ished and  that  rent  would  then  be- 
gin to  run.  O'Brien  v.  Jaffe,  88  N.  Y. 
Supp.  1009. 

When  it  was  provided  that  the 
rent  should  commence  when  the 
premises  were  "ready  for  occu- 
pancy," the  building  in  which  they 
were  located  being,  as  recited  In  the 
lease,  in  course  of  construction.  It 
was  held  that  "ready  for  occupancy" 
meant  ready  for  entry  by  the  lessee 
in  order  to  fit  them  for  his  business, 
and  did  not  mean  fitted  with  fixtures 
necessary  for  the  particular  busi- 
ness. Gerry  v.  Siebrecht,  88  N.  Y. 
Supp.   1034. 

That  the  term  named  in  the  lease 
was  to  be  computed  from  a  date 
prior  to  the  lease  was  held  not  to 
show,  of  itself,  that  the  rent  was  to 
be  calculated  from  that  time. 
Com.  V.  Contner,  21  Pa.  266. 
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Questions  as  to  the  construction  of  particular  provisions  for  the 
payment  of  rent  in  a  share  of  the  crops  are  elsewhere  con- 
sidered.^" 

d.  Determination  by  appraisement.  Leases  in  this  country 
quite  frequently  provide  for  a  reiuljustment  of  the  rent  at  cer- 
tain intervals  ilurinj^  the  term,  this  usually  taking  the  form  of 
a  stipulation  for  an  appraisement  of  the  value  of  the  premises, 
the  rent  to  be  a  certain  percentage  of  such  value. 

If  an  appraisement  is  made  by  appraisers  appointed  as  pro- 
vided by  the  lease,  and  there  is  no  violation  of  such  provisions, 
and  no  fraud  nor  mistake  other  than  a  mere  error  of  judgment, 
the  appraisement  is  conclusive  on  the  parties,  although  the  ap- 
praisers adopt  an  improper  method  of  arriving  at  their  couciu- 
sions.225 

"When  the  lease  called  for  an  appraisement  to  be  made  on  a 
certain  day  or  as  soon  thereafter  "as  practicable,"  it  was  de- 
cided that  an  appraisement  was  not  "practicable"  at  a  time 
when  the  lessor's  interest  had  been  sold  on  foreclosure,  and  the 
time  of  redemption  had  not  expired,  it  appearing  that  such  in- 
terest would  probably  be  absolutely  vested  in  some  person  within 
a  month.2  20  One's  right  to  call  for  an  appraisement  is  not,  it 
has  been  held,  lost  by  a  failure  to  call  for  it  promptly. 227 

The  appraisers  are  ordinarily,  by  the  terms  of  the  lease,  to 
be  appointed  by  the  parties  thereto,  but  the  covenant  for  ap 
praisement  apparently  runs  with  the  land,  and  the  parties  who 
are  to  name  the  appraisers  are  those  who  are  at  the  same  time  the; 
holders  of  the  reversion  and   leasehold  respectively .228     Conse- 

223  When  the  lease  reserved  In  225  Goddard  v.  King,  40  Minn.  164, 
terms  a  rent  of  $2,700  annually,  a  41  N.  W.  659;  Board  of  Education  v. 
covenant  to  pay  $62.5  quarterly  was  Frank.  64  111.  App.  367;  Stoee  v. 
regarded  as  being  written  by  mis-  Heissler,  120  111.  433.  11  N.  E.  161, 
take  for  $675.  Smith  v.  Blake,  88  GO  Am.  Rep.  563.  See,  also,  the 
Me.  241,  33  Atl.  992.  And  in  a  lease  cases  bearing  upon  the  fixing  of  rent 
for  five  years  In  which  the  lessees  for  the  purposes  of  a  renewal  lease 
agreed  "to  pay  $4.50  per  acre,  the  by  means  of  appraisement,  post,  § 
first  payment  to  be  due"  on  a  date  228. 

named,  the  word  "yearly"  being  evi-  220  Spann   v.    Eagle  Mach.   Works, 

dently  omitted,  the  yearly  rent  was  87   Ind.  474. 

held  to  be  $4.50  per  acre,  and  not  90  227  Wright  v.  Hardy,  76  Miss.  524, 

cents.     Dodd  v.  Mitchell,  77  Ind.  388.  24  So.  697. 

224  See  post,  §  253.  228  Worthington  v.  Hewes,  19  Ohio 
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quently,  the  original  lessee  may  be  liable,  by  reason  of  his  cove- 
nant to  pay  rent,  for  rent  the  amount  of  which  is  fixed  by  an 
appraisement  in  which  he  had  no  part,229  as  may  an  assignee  of 
the  leasehold  who  expressly  assumes  liability  for  the  rent  and 
thereafter  reassigns.^^o 

The  refusal  of  one  of  the  parties  to  unite  in  appointing  ap- 
praisers was  considered  to  be  a  "disagreement"  within  a  pro- 
vision that  the  judges  of  a  certain  court  should  appoint  the  ap- 
praisers in  case  of  disagreement  of  the  parties. ^^i  It  has  been 
held  that  when  the  lease  provides  that  each  party  is  to  select  an 
appraiser,  and  that  the  two  appraisers  thus  selected  shall  select 
a  third,  an  award  made  by  appraisers,  one  of  whom  is  the  busi- 
ness adviser  of  the  party  selecting  him,  is  invalid.232  But  the 
amount  of  rent  may,  it  seems,  be  fixed  by  parties  interested,  if 
this  is  in  accordance  with  a  stipulation  in  the  lease,  and  the 
limits  within  which  the  rent  must  range  are  naraed.233 

There  is  authority  to  the  effect  that  the  parties  are  not  en- 
titled to  notice  of  the  meeting  of  the  appraisers,  as  in  the  case 
of  an  arbitration,234  while  on  the  other  hand  it  was  decided  in 
one  case  that  each  party  was  entitled  to  a  hearing  before  the 
making  of  the  appraisement,  provided  this  was  reasonably  prac- 
ticable.235  All  the  appraisers  must  unite  in  the  appraisement, 
and  an  appraisement  made  by  a  majority  only  is  insuificient.^ss 

If  the  appraisers  fail  to  agree,  it  is  said,  the  lessor  is  not  bound 
to  seek  other  appraisers,   but  may  recover  reasonable   rent.^^'^ 

St.  66;  Young  v.  Wrightson,  11  Ohio  ing  Ass'n  v.  Sanders,  67  N.  J.  Law, 

Dec.  104.  1,  50  Atl.  449,  where  the  stipulation 

229  See  Worthington  v.  Hewes,  19  was  that  the  rent,  termed  an  "as- 
Ohio  St.  66,  where,  however,  it  was  sessment,"  should  be  fixed  each  year 
held  that  the  covenant  to  pay  rent  by  resolution  of  the  lessor  assocla- 
was  not  to  be  construed  as  binding  tion. 

the  lessee  for  rent  after  he  had  as-  234  Stose  v.  Heissler,  120   111.   433, 

signed,   the  lease  being   for   ninety-  11  N.  E.  161,  60  Am.  Rep.  563;  Nor- 

nine  years,  renewable   forever.     See  ton  v.  Gale,  95  111.  533,  35  Am.  Rep. 

post,  note  653.  173. 

230  See  Wilson  v.  Lunt,  17  Colo.  235  Worthington  v.  Hewes,  19  Ohio 
App.  48,  67  Pac.  627.  St.  66. 

281  Worthington  v.  Hewes,  19  Ohio  236  stose  v.  Heissler,  120  111.  433, 
St.   66.  11  N.  E.  161,  60  Am.  Rep.  568;  Lowe 

232  Pool  v.  Hennessy,  39  Iowa,  192,   v.  Brown,  22  Ohio  St.  463. 

18  Am.  Rep.    44.  237  stose  v.  Heissler,  120  111.  433, 

233  See    Ocean    Grove    Camp   Meet-   11  N.  E.  161,  60  Am.  Rep.  563. 
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If  one  party  rofvisos  to  select  an  appraiser,  as  required  by  the 
lease,  the  other  party  may  proceed  in  equity  for  appraisement, 
in  which  case  the  aiipraisemcnt  may  be  referred  to  a  master.^ss 
An  action  for  use  and  occupation  will  not,  however,  lie,  if  the 
tenant  otTers  to  join  in  appoinlinj;  appraisers  as  required  by  the 
lease,'^^^  nor  can  the  lessor,  in  such  case,  have  the  rent  fixed  by 
a  court  of  equity.^-'*' 

Where  one  of  the  parties  was  an  infant  at  the  time  at  which 
a  new  appraisement  was  called  for  by  the  lease,  and  hence  could 
not  appoint  appraisers,  the  previous  rent  continued,  it  was  held, 
till  it  was  readjusted  by  a  suit  in  equity .-^^ 

A  provision  for  the  appraisement  of  the  "real  estate"  for  the 
purpose  of  determining  the  rent  has  been  held,  in  view  of  the 
language  of  the  whole  lease,  not  to  call  for  the  inclusion  of  im- 
provements erected  by  the  lessee  under  an  agreement  that  they 
should  belong  to  the  lessors  at  the  end  of  the  term.^"  And  so 
a  provision  for  the  appraisement  of  the  "ground"  does  not  in- 
clude the  improveraents.243  In  determining  the  value  of  the 
premises  for  this  purpose,  their  value  as  if  they  were  owned  in 
fee  and  were  not  subject  to  any  lease  is  to  be  taken.2-»4  Accre- 
tions to  the  land  formed  by  the  recession  of  a  river  constituting 
one  of  its  boundaries  should  be,  it  has  been  held,  considered  in 
making  the  appraisement.^^^  The  value  or  lack  of  value  of  the 
premises  to  the  lessee  for  the  resi  luo  of  the  term  cannot  be  con- 
sidered on  the  question  of  their  value  for  the  purpose  of  ap- 
praisement.2*8 

23SLowe  V.  Brown,  22  Ohio  St.  Sherman  v.  Cobb,  15  R.  I.  570,  10 
463;  Springer  v.  Borden,  154  111.  6G8,    Atl.    591. 

39  N.  E.  603;  Id.,  210  111.  518,  71  N.  ""Biddle  v.  McDonough.  15  Mo. 
E.     345;     Tobey     Furniture    Co.     v.   ■'^PP-  ^32. 

-o  T„     »         ono     i^^io^  ,r   tToi         241  Holmes  v.  Shepard,  49  Mo.  600. 
Rowe,  18  111.  App.  293;  Kelso  v.  Kel-  „  „  „    X  o     .  .     * 

242  Texas  &  P.  R.  Co.  v.  Society  for 
ly.  1  Daly  (N.  Y.)  419.  ^^^.^^  ^^  Orphan  Boys,  56  Fed.  763. 

239  Sherman  v.  Cobb.  16  R.  I.  82,  12  ^^^  ^^^,^  ^  ^^^^^  22  Ohio  St.  463. 
Atl.  232.  In  a  previous  decision  in  244  Springer  v.  Borden,  210  111. 
the  same  case,  it  was  adjudged  that,  5^3  7^  jj  jj  345.  Columbia  Theatre 
though  the  lease  requires  the  assent  Amusement  Co.  v.  Adsit,  211  111.  122, 
of  all  the  appraisers  and  a  subse-  71  N.  E.  868.  See  Philadelphia  Ll- 
quent  agreement  requires  the  assent  brary  Co.  v.  Beaumont,  39  Pa.  48. 
of  two  only,  a  submission  to  the  ap-  24b  Allen  v.  St.  Louis,  I.  M.  &  S.  R. 
praisers  inmed  in  the  agreement  is  Co.,  137  Mo.  205,  3??  S.  W.  957. 
under  the  agreement  and  may  be  re-  240  Snrins'er  v.  Borden,  210  111.  518, 
Yoked     prior     to     the     award.     See   71  N.  E.  345. 
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e.  Additional  or  penal  rent.  In  England  a  lease,  especially 
one  of  agricultural  land,  quite  frequently,  in  connection  with 
a  provision  that  the  tenant  shall  refrain  from  certain  acts, 
such  as  ploughing  up  pasture,247  converting  land  into  tillage,24^ 
removing  produce  from  the  premises,^^'*  sowing  a  particular 
crop,25o  or  doing  so  an  excessive  numfier  of  years  in  succession,25i 
or  taking  hay  without  manuring,252  contains  a  stipulation  that, 
in  case  of  the  breach  of  such  a  provision,  the  lessee  shall  pay  an 
increased  rent.  Such  a  stipulation  may  provide  for  an  increase 
of  rent  proportioned  to  the  extent  of  the  breach,  as  when  it  is 
agreed  that,  if  the  lessee  ploughs  pasture  land,  he  shall  pay  an 
increased  rent  proportioned  to  the  amount  ploughed,253  or  it 
may  provide  for  an  additional  rent  without  reference  to  the  ex- 
tent of  the  breach,  as  when  the  lessee  covenants  to  reside  on  the 
land,254  or  not  to  carry  on  a  certain  trade.^^s 

Though  such  an  increased  rent,  in  case  of  a  certain  course  of 
action  on  the  part  of  the  lessee,  is  frequently  referred  to  as  a 
"penal  rent,"  the  stipulation  therefor  is  ordinarily  regarded  not 
as  a  provision  for  a  penalty,256  nor  even  as  one  for  liquidated 
damages, 25"^  but  as  merely  a  provision  for  a  possible  variation 
in  the  amount  of  the  rent.  Sometimes  there  is  an  agreement, 
not  for  an  increased  rent,  but  for  the  payment  of  a  specified  lump 
sum  upon  the  breach  by  the  lessee  of  his  covenant,  and  this  has 

24T  Skipworth.    v.    Green,    8    Mod.        254  Ponsonby    t.   Adams,   2    Brown 
311;   Aldrldge  v.  Howard,  4  Man.  &   Pari.  Gas.  431. 
G.   921.  255  Weston    v.     Metropolitan    Asy- 

248Roulston    V.    Glarke,    2    H.    Bl.    lum  Dist.,  8  Q.  B.  Div.  387,  9  Q.  B. 
563;    Farrant  v.  Olmius,   3  Barn.   &   Div.  404;  People  v.  Bennett,  14  Hun 
Aid.    692;    Denton    v.    Richmond,    1    (N.  Y.)   58. 
Cromp.  &  M.  734.  256  Gerrard    v.   O'Reilly,   3    Dru.   & 

249  Legh  V.  Lillie,  6  Hurl.  &  N.  War.  414;  Jones  v.  Green,  3  Younge 
165;  Pollitt  V.  Forrest,  11  Q.  B.  949.    &  J.  298;   Manice  v.  Brady,  15  Abb. 

250  Jones  V.  Green,  3  Younge  &  J.    Pr.    (N.  Y.)   173. 

298.  257  Manice   v.    Brady,    15   Abb.    Pr. 

251  Bowers  v.  Nixon,  12  Q.  B.  558.      (N.  Y.)    173;    Roulston  v.   Clarke,   2 

252  Bowers  v.  Nixon,  12  Q.  B.  558.    H.  Bl.  563;   Pollitt  v.  Forrest,  11  Q. 
258  Skipworth    v.    Green,     8     Mod.    B.  962.     Consequently  it  is  error  to 

311;   Aldridge  v.  Howard,  4  Man.  &  give  the  lessor,  when  suing  on  such 

G.     921;     Birch     v.     Stephenson,     3  a    covenant,   merely    the   amount   of 

Taunt.   468;    Doe   d.   Darke  v.  Bow-  damages    sustained.     Farrant   v.   01- 

ditch,  8  Q.  B.  973.  mius,  3  Barn.  &  Aid.  692. 
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been  regartlod  as  a  provision  for  liquidated  damages.^^*  A  stipu- 
lation in  the  k-ase  for  an  increased  rent  or  for  the  payment  of 
a  lump  sum  may,  however,  be  construed  as  undertaking  to  im- 
pose a  penalty.  The  fact  that  it  is  so  expressly  termed  by  the 
parties  is  a  strong  though  not  a  conclusive  reason  for  such  a  con- 
struction,25o  and  the  fact  that  the  increase  in  rent  or  the  lump 
sum  named  is  out  of  pi'oportion  to  the  actual  damage  resulting 
from  the  action  of  the  tenant  is  also  a  decided  indication  that 
such  is  its  charaeler.-«o  And  so  the  fact  that  a  single  sum  is 
named  to  secure  the  performance  of  various  stipulations,  the 
damages  for  the  breach  of  Avhich  are  necessarily  different,  tends 
to  show  that  the  provision  is  one  for  a  penalty.^oi  n  has  been 
decided  that  a  provision  of  the  lease  i.n  terms  imposing  "a  pen- 
alty" of  a  certain  sum,  to  be  paid  "in  the  nature  of  rent,"  in 
addition  to  the  rent  named,  on  a  breach  of  a  merely  personal 
covenant  not  to  engage  in  a  certain  business  on  the  premises,  was 
a  provision  for  a  penalty  and  not  for  an  increased  rent.202 

If  the  lessee  covenants  not  to  do  the  act  in  question,  "and  if 
he  does  so"  to  pay  the  additional  rent,  he  is  entitled  to  do  such 
act  on  paying  the  additional  rent,^^^  and  a  like  decision  has 
been  made  when  he  covenanted  not  to  do  the  act  "under"  the 
increased  rent.^^^  But  if  he  covenants  expressly  not  to  do  the 
act,  he  has  no  right  to  do  it  even  though  he  does  pay  the  stipu- 
lated additional  rent,2«5  and  even  though  there  is  a  clause  giving 
the  lessor  the  right  to  re-enter  for  a  breach.2«o     A.nd  so  if  he  ex- 

258  In  re  Mexborough,   47  Law  T.  Jack  v.  Sinsheimer,  125  Cal.  5G3,  58 

(N.   S.)    516;    Elphinstone  v.   Monk-  Pac.  130.     Compare  Dermott  v.  Wal- 

land  Iron  &  Coal  Co.,  11  App.  Gas.  lach,   68   U.    S.    (1   Wall.)    61,   post. 

332.  note   208. 

280  Wilson  V.  Love  riSfiGI  1  Q.  B.  203  Woodward  v.  Gyles,  2  Vcrn. 
626;   Pollitt  v.  Forrest.  11  Q.  B.  962.  119;    Attersol    v.    Stevens,    1    Taunt. 

260  See   Mo.nice  v.  Brady,   15  Abb.  183. 

Pr.     (N.    Y.)     173;     Elphinstone    v.  204  Le?;h    v.    Lillie,    6    Hurl.    &    N. 

Munldnnd  Iron  &  Coal  Co.,  11  App.  165.     See  Doe  d.  Antrobus  v.  Jepson, 

Cas.  332.  3  Barn.  &  Adol.  402. 

281  Willson  V.  Love  [1896]  1  Q.  B.  205  City  of  London  v.  Pugh,  4 
(526.  Brown    Pari.    Cas.    395;     French    v. 

262  Latimer  v.  Groetzinger,  139  Pa.  Macale.  2  Dru.  &  War.  269. 

207,   21  Atl.   22.     For  the  case  of  a  200  Weston     v.     Motropolitan     Asy- 

penalty  impoped  by  the  lease  for  va-  liim  Dist..  8  Q.  B.  Div.  387,  9  Q.  B. 

cation  of  the  premises  by  the  lessee,  Div.   404. 
invalid  under  the  local  statute,  see 
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pressly  covenants  to  do  an  act,  with  a  stipulation  that  the  rent 
shall  be  reduced  if  he  does  do  it,  he  has  no  right  not  to  do  it 
though  he  pays  the  rent  in  full.267  if  there  is  a  right  of  re- 
entry on  breach  of  the  covenant,  the  lessor  has  the  option  either 
to  re-enter  or  to  demand  payment  of  the  increased  rent.^es 

Where  the  lease  authorized  the  lessor  to  terminate  the  tenancy 
by  notice,  and  provided  that,  in  such  event,  the  lessee  "or  his 
assigns"  might,  on  giving  notice  to  the  lessor,  continue  to  hold 
at  an  increased  rent,  which  increased  rent  the  lessee  covenanted 
to  pay,  the  lessee  was  held  to  be  liable  for  the  increased  rent, 
though  the  notice  of  intention  to  hold  at  such  rent  was  given, 
not  by  him  but  by  his  assign. ^^^ 

f.  Change  of  amount  by  subsequent  agreement — (1)  Reduc- 
tion of  rent.  The  amount  of  the  rent  may,  according  to  de- 
cisions in  this  country,  be  reduced  by  an  agreement  between  the 
landlord  and  tenant  made  subsequently  to  the  demise. ^^o  Such 
an  agreement  must  be  supported  by  a  sufficient  consideration,27i 
and  there  are  quite  a  number  of  cases  in  which  the  sufficieucy  of 
the  consideration  has  been  a  subject  of  discussion. 

267  Hanbury  v.  Cundy,  58  Law  T.  give  to  the  landlord  the  alternative 
(N.    S.)    155.  of    re-entry    or    of    demanding    that 

268  Weston  V.  Metropolitan  Asy-  the  next  year's  rent  of  $3,000  ba 
lum  Dist.,  9  Q.  B.  Div.  405;  Doe  d.  paid  in  advance.  Dermott  v.  Wal- 
Antrobus  v.  Jepson,  3  Barn.  &  Adol.  lach,   68  U.   S.    (1  Wall.)    61. 

402.  269  Wall    V.    Hinds,    70    Mass.     (4 

A  provision  that  if  the  tenant  Gray)  256,  64  Am.  Dec.  64. 
should  assign  or  underlet,  or  should  270  That  an  agreement  to  reduce 
remove  his  goods  and  chattels  from  the  rent  was  made  under  a  mistake 
the  premises,  then,  at  the  option  of  of  law  as  to  the  right  of  redemption 
the  landlord,  the  term  should  cease  does  not  furnish  grounds  for  re- 
and  a  re-entry  on  the  premises  be  lief  in  equity.  Norris  v.  Crowe,  206 
had,  and  moreover,  in  either  of  said  Pa.  438,  55  Atl.  1125,  98  Am.  St. 
cases,  one  whole  year's  rent,  namely,    Rep.  783. 

$3,000,  over  and  above  the  rents  271  Wharton  v.  Anderson,  28  Minn, 
that  had  already  accrued,  should  be  801,  9  N.  W.  860;  Hoopes  v.  Meyer, 
paid  and  should  immediately  bo-  1  Nev.  433;  Goldsborough  v.  Gable, 
come  due,  was  construed  not  to  call  140  111.  269,  29  N.  E.  722,  15  L.  R. 
for  $3,000  rent  in  addition  to  the  for-  A.  294;  Id.,  152  111.  594,  38  N.  E.  1025; 
feiture  In  case  of  a  breach  of  the  Wheeler  v.  Baker,  59  Iowa,  86,  12 
covenant,  since  the  provision  so  con-  N.  W.  767;  Bowdltch  v.  Chickerlng, 
strued  would  have  been  Invalid  as  139  Mass.  283,  30  N.  E.  92;  Hasel- 
calling  for  a  penalty  and  not  for  an  tine  v.  Ausherman,  87  Mo.  410;  Coe 
Increased   rent,   but   It   was   held    to   v.  Hobby,  72  N.  Y.  141,  28  Am.  Rep. 


1056  RENT.  §  173 

A  contract  to  reduce  rent  has  been  held  to  be  valid  in  this  re- 
spect when  made  in  consideration  of  the  tenant's  furnishing 
further  security  for  the  rent.'-^^^  Likewise,  a  contract  to  ac- 
cept a  certain  proportion  of  the  corn  raised  on  the  premises,  in- 
stead of  a  certain  number  of  bushels,  as  first  agreed,^"^  and  one 
to  take  a  less  annual  sum,  this,  however,  to  be  paid  for  the  les- 
sor's life  instead  of  for  the  term  of  years  named  in  the  lease, 2"-« 
are  both  supported  by  a  sufficient  consideration.  A  mere  prom- 
ise by  the  lessee  not  to  "give  up"  the  lease,  provided  the  rent 
is  reduced,  is  not,  it  seems,  a  sufficient  consideration  to  support 
a  promise  to  reduce  the  rent,  since  the  tenant  has  no  right  to 
give  up  the  lease.  In  one  case,  however,  this  seems  to  have 
been  regarded  as  a  sufficient  consideration.^'^s  There  is,  it  would 
seem,  on  principle,  a  distinction  between  the  case  in  which  the 
tenant  agrees  to  remain  in  actual  occupancy  of  the  property,  and 
that  in  which  he  agrees  merely  not  to  give  up  the  lease,  since 
he  is  not  under  any  obligation  to  do  the  former,  and  his  remain- 
ing on  and  utilization  of  the  premises  may  be  a  distinct  advantage 
to  the  landlord,  and  that  such  an  agreement  will  furnish  a  con- 
sideration for  an  agreement  to  reduce  the  rent  has  been  more 
or  less  clearly  recognized  in  several  cases.^^e  x^  agreement  on 
the  part  of  the  lessee  to  procure  additional  capital,  provided  the 
rent  is  reduced,  has  been  regarded  as  a  sufficient  consideration 

120.     In    Jatfray    v.    Greenbaum,    64  Brew.  Co.,  1  App.  Div.  347,  72  N.  Y. 

Iowa.  492,  20  N.  W.  775,  52  Am.  Rep.  St.  Rep.  443,  37  N.  Y.  Supp.  380. 

449,  It  was  held   that  the  fact  that  275  See     Hyraan     v.     Jockey     Club 

the  lessor  anticipated  that  the  lessee  Wine,    Liquor   &   Cigar   Co.,   9    Colo. 

might  fail  if  no  reduction  in  rent  was  App.  299,  48  Pac.  671.     The  authori- 

made  constituted  a  consideration  for  ties  cited  in  this  case  do  not  support 

the  reduction.     It  Is,  however,   dif!i-  such  a  view. 

cult  to   see  how  a  mere   motive   in  270  Doherty   v.   Doe,   18   Colo.    456, 

making  the  reduction  can  constitute  83  Pac.  165;  Raymond  v.  Krauskopf, 

a     consideration.     In     Oesowski     v.  87    Iowa,    602,    54    N.    W.    432;    Ten 

Wlesner,  101  Wis.  238,  77  N.  W.  184,  Eyck  v.  Sleeper,  65  Minn.  413.  67  N. 

such   an  agreement  seems  to  be  re-  W.  1026;  Bowman  v.  Wright,  65  Neb. 

garded    as   valid    though    no   consid-  661,    91    N.    W.    580,    92    N.   W.    580; 

eration    is   mentioned.  Cooper    v.    Fretnoransky,    42    N.    Y. 

zTsLamb    v.    Rathburn,    118    Mich.  St.    Rep.    472,    16    N.    Y.    Supp.    866. 

666,  77  N.  W.  268.  But  see  Seymour  v.  Hughes,  55  Misc. 

y»  Raymond     v.      Krauskopf,      87  248,  105  N.  Y.  Supp.  249,  apparently 

Iowa.  602,  54  N.  W.  432.  to  the  contrary. 

2T*  Holmqulst     v.     Bavarian     Star 
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for  the  reduction,  the  additional  capital  being  procured  as 
agreed-^*^"^  The  relinquishment  of  a  right  of  action  against  the 
lessor  will  also  support  an  agreement  to  reduce  the  rent,^'^^  as 
will  the  making  by  the  lessee  of  alterations  on  the  premises  not 
called  for  by  the  lease. ^'^^ 

The  fact  that  the  landlord  has,  after  making  an  agreement  to 
reduce  the  rent,  accepted  the  reduced  rent  on  a  number  of  rent 
days,  does  not  dispense  with  the  necessity  of  a  consideration  to 
support  the  agreement,  so  far  as  concerns  subsequent  rentj^^"* 
though  such  acceptance  of  reduced  rent  will,  it  has  been  decided, 
prevent  a  recovery  of  the  proper  rent  for  the  period  for  which 
the  reduced  rent  was  accepted.-^^ 

It  has  been  occasionally  decided  in  effect  that,  while  an  agree- 
ment by  the  tenant  to  do  certain  things  is  sufficient,  as  a  con- 
sideration to  support  the  landlord's  agreement  to  reduce  the 
rent,  provided  the  tenant  carries  out  his  agreement,  if  he  fails  so 
to  do  the  agreement  to  reduce  the  rent  ceases  to  operate,  and 
rent  is  recoverable  for  the  subsequent  period  at  the  rate  named 
by  the  lease.^^s 

It  is  usually  assumed  in  the  decisions,  involving  the  validity 
of  an  agreement  for  the  reduction  of  the  rent,  that  the  fact  that 
the  agreement  is  oral  merely  does  not  affect  its  validity .^^'-''^ 
There  are,  however,  some  difficulties  in  accepting  this  view.     By 

277  Hastings  v.  Lovejoy,  140  Mass.  Iowa,  86,  12  N.  W.  767;  Loach  v. 
261,  2  N.  E.  776,  54  Am.  Rep.  462.        Farniim,    &0    111.    368. 

278  White  V.  Walker,  31  111.  422.  2.si  Doherty   v.    Doe,   18    Colo.   456, 
In  Post  V.  Blankenstelu,   30  Misc.    33  Pac.  165;   Bowman  v.  Wright,  65 

796,    63   N.   Y.  Supp.   218,  where  the  Neb.  661,  91  N.  W.  580,  92  N.  W.  580; 

lessee  had  requested  a  reduction  of  McKenzie    v.    Harrison,    120    N.    Y. 

rent    in  view    of    the    inconvenience  260,  24  N.  E.  458.  8  L.  R.  A.  257,  17 

suffered  by  him  during  the  making  Am.    St.  Rep.   638.     But  to  the  con- 

of  repairs,  and  the  lessor  agreed  to  trary,    see    Pusheck    v.    Frances    E. 

allow  a  reduction,  it  was  held  that  Willard  N.  T.  H.  Ass'n,  94  111.  App. 

this  agreement  was  supported  by  a  192. 

consideration,    the    request    and    as-  2S2  Watson   v.    Janion,    6    Or.    137; 

sent  thereto  being,  in  eiTect,  "a  set-  Staab  v.  Raynolds,  4  N.  M.  222,   17 

tlement    of    a    contest    between    the  Pac.  136;   Brown  v.  Cairns,  63  Kan. 

parties."  693,  66  Pac.  1033. 

279  Natelsohn  v.  Reich,  50  Misc.  2S2a  That  the  rent  reserved  may 
585,  99  N.  Y.  Supp.  327.  be   changed   by  oral  agreement,  se? 

2R0  Fitzgerald  v.  Portarlington,  1  Wilsan  v.  People's  Gas  Co.,  75  Kan 
Jones,    431;    Wheeler    v.    Baker,    59   499,  89   Pac.   897;    Haight  v.  Cohen, 

L.  and  Ten.  67. 
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the  comm<m-law  authorities,  it  is  conceived,  sueli  an  agreement 
woiiki  be  nuy:atory,  not  only  if  not  in  writing,  but  even  if  not 
under  seal,  since  it  constitutes,  in  effect,  a  partial  release  of  the 
rent  created  by  the  reservation  of  the  lease,  and  a  release  must  at 
common  law  be  under  seal.-^''  There  can  be  no  difference  in 
this  respect  between  a  release  of  the  whole  and  a  release  of  a 
part  of  the  rent  reserved.  This  view  is  not,  however,  su{r<^ested 
in  any  of  the  cases  above  referred  to.  If  we  view  the  provision 
as  to  rent,  not  as  a  reservation  creating  an  interest  in  land,  but 
merely  as  a  contract  to  pay  a  periodic  sum,  it  cannot,  if  contained 
in  an  iiistrument  under  the  seal  of  the  lessee,  be  modified  by  an 
instrument  of  a  lower  character,  under  the  rule,  accepted  in  some 
jurisdictions,  as  to  the  modification  of  contracts  under  seal.^^^ 
Tliere  are  occasional  decisions  in  which  this  rule  has  been  applied 
to  an  unsealed  agreement  to  reduce  the  rent  named  in  an  instru- 
ment under  seal,^^^  while  in  at  least  one  decision  such  rule  has 
been  repudiated  in  this  connection. 2s*5  Apart  from  any  question 
as  to  the  necessity  of  a  seal  in  order  to  validate  a  co.ntract  for 
the  reduction  of  the  rent,  the  question  mitrht  be  suggested  wheth- 
er such  contract  must  not  frequently  be  in  writing,  as  involving 
the  modification  of  a  contract  required  l)y  the  statute  of  frauds 
to  be  in  writingj^^*^  this  involving  the  ultimate  question  whether 

123   App.   Div.   707,   108   N.   Y.   Supp.  2«5  gee  Smith  v.  Kerr.  2?,  Hnn   (N. 

502.  Y.)    567;    Barnett  v.   Barnes,   73   111. 

*«3Co.  Lift.  264  b:    Williams,  Real  216;    Loach   v.   Farnum,  90   111.  368; 

Prop.  (18th  Ed.)  148.  Coe  v.  Hobby.  72  N.  Y.  141,  28  Am. 

There  appears   to  be,  in   England,  Rep.  120.     But  it  was  decided  that  If 

no  case  bearing  upon  the  validity  of  the    reduced    sum    agreed   upon   had 

an    agreement    to    reduce    the    rent  been  actually  paid  upon  a  series  of 

except  Crowley  v.  Vitty,  7  Exch.  319,  rent  days,  the  lessor  was  bound  by 

where   the  as:reement  was   oral   and  his    acceptance    thereof,    and    could 

no  consideration  passed.     There  the  not    claim    that    the    amounts    orig- 

agreement  for  reduction  was  decided  inally    stipulated     for    should    bavo 

to    be    invalid,    Parke,    B.,    saying:  been    paid.     McKenzie    v.    Harrison, 

"There  is  nothing  to  bind  the  plain-  120  N.  Y.  260,  24  N.  E.  458,  8  L.  R. 

tiffs    to    accept    the    reduced     rent.  A.  257,  17  Am.  St.  Rep.  638. 

The    transaction    really   amounts    to  =88  Hastings  v.  Lovejoy,  140  Mass. 

no  more  than  an  indulgence  on  the  261,   2  N.   E.   776,   54   Am.  Rep.   462. 

part  of  the  landlords,  which  may  be  See    Wilgus    v.    Whitehead,    89    Pa. 

put  an  end  to  at  any  time."  131. 

2«4  An.'ion,     Contracts      (7tb     Ed.)  :st  See  Hammon,  Contracts,  §  280; 

280;   Hammon,  Contracts,  §  427.  Browne,     Statute     of     Frauds     (5th 
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the  contract  sought  to  be  modified,  that  is,  the  contract  to  pay 
periodic  sums,  would  have  been  valid  had  it  not  been  in  writ- 
ing.288  But  any  possible  difficulty  in  the  way  of  upholding  such 
an  agreement,  arising  from  the  statute  of  frauds,  would  be  re- 
garded as  obviated  by  the  fact  that  the  reduced  rent  was  actu- 
ally paid  and  accepted,^^^  this  according  with  the  general  rule 
that  an  oral  modification  of  a  contract  within  the  statute  is  valid 
if  fully  carried  out. 

An  agreement  to  reduce  the  rent  does  not  constitute  the  making 
of  a  new  lease,  so  as  to  efi'ectuate  a  surrender  of  the  original 
lea&e.29o  The  demise  of  the  land  remains  the  same,  although  a 
part  of  the  compensation  to  be  paid  is  relinquished.  There  are, 
however,  occasional  suggestions  to  the  contrary. 291 

(2)  Increase  of  rent.  Occasionally,  instead  of  a  subsequent 
agreement  to  reduce  the  rent,  as  in  the  cases  above  referred  to, 
there  is  an  agreement  to  increase  the  periodical  payments,  an 
agreement  in  form  to  increase  the  rent.  Such  an  agreement  does 
not,  however,  strictly  speaking,  have  the  effect  of  increasing  the 
rent.  The  additional  sum  agreed  to  be  paid  is  not  rent,  since  it 
is  not  reserved  upon  the  making  of  a  lease.  "If  there  be  a  power 
of  re-entry  for  nanpayment  of  the  rent,  *  *  *  there  could  be 
no  ground  for  enforcing  it  in  respect  of  the  additional  sum.  The 
assignee  of  the  term  could  not  be  charged  with  the  increased 
rent;  the  assignee  of  the  reversion  could  not  claim  it."^^^  The 
only  theory  on  which  it  could  be  regarded  as  rent  would  be  by 
considering  the  agreement  as  a  new  demise,  effecting  a  surrender 
of  the  original  lease,  but  this  would  give  to  the  agreement  a 
force  ordinarily  never  contemplated  by  the  parties.     It  has  in 

Ed.)  409  a;  Goss  v.  Lord  Nugent,  5  Y.  31,  15  N.  E.  70,  2  Am.  St.  Rep. 
Bam.   &  Adol.    58.  362;    Watson   v.    Janion,    6    Or.    137, 

288  See  ante,  §  53  b.  and  post,  §  190  b,  at  note  107. 

2S9  It  is  so  in  effect  decided  in  291  Hyman  v.  Jockey  Club  Wine, 
Doherty  v.  Doe,  1<S  Colo.  456,  33  Pac.  Liquor  &  Cigar  Co.,  9  Colo.  App.  299, 
165;  Bowman  v.  Wright,  65  Neb.  48  Pac.  671;  Cooper  v.  Frefnor- 
661.  91  N.  W.  580,  92  N.  W.  580.  See  ansky,  42  N.  Y.  St.  Rep.  472,  16  N. 
McKenzie  v.  Harrison,  120  N.  Y.  260,   Y.  Supp.   866. 

24  N.  E.  258,  8  L.  R.  A.  257,  17  Ann.  292  Donella^i  v.  Read,  3  Barn.  & 
St.  Rep.  638.  Adol.   899.     To  the   same   effect,   see 

290  Crowley  v.  Vitty,  7  Exch.  319;  Hoby  v.  Roebuck.  7  Taunt.  157;  Colt 
Coe  V.  Hobby,  72  N.  Y.  141,  28  Am.  v.  Braunsdorf,  32  N.  Y.  Super.  Ct. 
Rep.  120.     See  Smith  v.  Kerr,  108  N.    (2  Sweeny)    74. 
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fact  been  decided  tliat  siK-h  an  agreement  docs  not  of  itself  create 
a  new  demise. ^^^ 

g.  Reduction  apart  from  agreement.  As  will  ])e  shown  later, 
the  tenant  is,  in  certain  cfises,  outitled  to  a  reduction  or  "appor- 
tionment" of  the  rent,  as  having  been  deprived,  without  his  fault, 
of  the  enjoyment  of  part  of  the  premises  demised.204  As  a  gen- 
eral rule,  however,  the  fact  that  the  premises  are  less  valuable 
than  anticipated  for  purposes  of  occupancy  does  not  entitle  the 
tenant  to  claim  a  reduction  of  rent,  though  according  to  some 
decisions  he  may  in  such  case  relinquish  possession  of  the  prem- 
ises and  thereby  absolve  himself  from  further  liability. ^^'J  And 
occasionally  a  statute  allows  a  reduction  in  case  of  the  accidental 
destmction  of  improvements  on  the  premises.296  i^  has  been  de- 
cided that  the  lessee  cannot  demand  a  reduction  of  rent  because 
the  land  is  less  in  quantity  than  as  it  was  described  in  the  lease, 
imless  there  was  an  agreement  to  reduce  the  rent  in  that  case.^^^ 
nor  because  the  landlord,  by  his  use  of  adjoining  land,  made  the 
possession  of  the  leased  land  less  valuable.^^s 

It  has  been  decided  that  where  a  tenant,  a  bank,  agreed  to  pay 
a  certain  rent  in  consideration  of  the  keeping  by  the  lessor  of 
a  deposit  in  the  bank  to  a  certain  amount,  the  rent  continued  the 
same,  though  the  bank  failed  and  so  rendered  it  impossible  longer 
to  keep  a  deposit  there,  applying  the  principle  that  one  who  dis- 
ables himself  from  performing  a  contract  thereby  waives  the 
performance  of  acts  by  the  other  party  which,  but  for  such  disa- 
l)ility,  the  latter  would  be  bound  to  perform,  as  conditions  prece- 
dent to  a  recovery  on  the  contract.2n3  It  has  on  the  other  hand 
been  decided  that,  where  the  lessee  agreed  to  pay  a  certain  rent 
for  rooms  on  condition  that  the  lessor  would  furnish  board  to 
him  without  extra  charge,  the  lessee's  executors  were  entitled, 
upon  the  lessee's  death,  to  have  the  cost  of  such  board  deducted 
from  the  after-accruing  rent.'^'^'' 

2n.i  Doe  d.  Monck  v.  Geplde,  5  Q.  2""  Holmes  v.  Storkton,  20  N.  J. 
B.  R41;  Inchiqntn  v.  Lyoas,  L.  R.  Law.  93.  Compnre  post.  §  185  f  (8). 
20  Ir    474  '""  Metropolitnn    Life    Ins.    Co.    v. 

.     .    1-c  Standard    Nat.   Bank,    44    App.    Div. 
!!M  See   post,    §    175. 

319.   (^0  N.   Y.   Siipp.   O^fi.   ntr,.  57  N. 

205  See  post.  §  1R2n.  o.  Y.  Supp.  797. 

2»«See  post,  §  182  m   (8).  300  Oliver   v.    Moore,   5.3    TTnn,   472, 

i^'T  Lravitt      v.      Murray,      V.'risht  f,  N.  Y.  Simp.  i''?,.  afd..  wiHiout  opln- 

(Ohio)   707.     But  see  post,  §  182  a.  ion,  131  N.  Y.  589,  30  N.  E.  65. 
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The  fact  that  the  tenant  has  a  valid  claim  against  the  land- 
lord, even  though  it  is  one  which  he  can  assert  by  way  of  set-off 
in  an  action  for  rent,  does  not  reduce  the  amount  of  rent  due  by 
him.  So,  though  the  tenant  sublets  to  the  landlord  at  a  certain 
rent,  the  rent  due  by  him  to  the  latter  remains  the  same,^^!  nor 
can  a  tenant  make  a  valid  tender  of  rent  by  tendering  only  the 
net  amount  due  by  him,  after  deducting  his  claims  against  the 
landlord.302  On  the  same  principle  the  landlord  can,  apart  from 
statutory  changes  in  the  law,  distrain  for  the  whole  unpaid  rejit, 
without  reference  to  any  claims  against  him  on  the  part  of  the 
tenant.^^^ 

h.  Oral  evidence  as  to  amount  of  rent.  The  "parol  evidence 
rule"  has  quite  occasionally  been  applied,  so  as  to  exclude  evi- 
dence that  the  actual  contract  of  the  parties  as  regards  the 
amount  of  rent  to  be  paid  was  different  from  that  stated  in  the 
instrument  of  lease.^o^  But  a  contemporaneous  agreement  that, 
until  certain  alterations  are  completed,  the  lessee  will  pay  less 
than  the  sum  named,  has  been  regarded  as  collateral  in  its  nature, 
so  as  to  render  oral  evidence  thereof  admissible.^os  And  it  has 
been  decided  that  a  person  not  a  party  to  the  lease,  nor  a  claimant 
under  such  party,  can  introduce  oral  evidence  in  this  regard,  the 
"parol  evidence  rule"  applying  only  as  between  the  parties 
to  the  instrument.3^® 

§  174.    Interest  on  rent. 

The  question  of  the  right  of  the  landlord  to  interest  upon 
rent  in  arrear,  from  the  time  at  which  it  was  payable,  is  one 

301  Hilton  V.  Goodhind,  2  Car.  &  N.  D.  519,  97  N.  W.  853.  So  it  has 
p    59]^  been  decided  that  it  cannot  be  shown 

302  Ely  V.  Spiero,  28  App.  Div.  485,  orally  that  rent  was  to  be  paid  part- 
51  N.  Y.  Supp.  124.  ly  in  board  to  be  furnished  the  les- 

303  See   post,   chapter   XXXII.  sor.     Stiill  v.  Thompson,  154  Pa.  43. 

304  Preston  v.  Morcean,  2  Wm.  Bl.    25  Atl.  890. 

1249;  Williams  v.  Kent,  67  Md.  350,  305  Sire  v.  Rumbold,  39  N.  Y.  St. 
10  Atl.  228,  1  Am.  St.  Rep.  390;  Pat-  Rep.  85,  14  N.  Y.  Supp.  925. 
terson  v.  O'Hara,  2  E.  D.  Smith  (N.  3og  Com.  v.  Contner,  21  Pa.  266. 
Y.)  58;  Delamater  v.  Bush,  63  Barb.  Here  the  third  person  was  the  sher- 
(N.  Y.)  168;  Liebeskind  v.  Moore  iff  asserting  a  right  to  pay  a  year's 
Co.  84  N.  Y.  Supp.  850;  Kaven  v.  rent  to  the  landlord  as  against  au 
Chrystie,  84  N.  Y.  Supp.  470;  Mer-  execution  creditor,  under  the  statute 
chants'   State   Bank   v.   Ruettell,   12   of  Anne.     See  post,  §  183. 
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on  which  the  casos  are  not  in  accord.  It  socms  tliat  such  in- 
terest was  not  recoverable  at  common  law,  interest  being  or- 
dinarily refused  if  not  expressly  contracted  for,  and  the  same 
\i('w  has  been  occasionally  taken  in  this  country.  One  reason 
wliic'li  has  been  asserted  for  the  nonallowance  of  interest  in 
such  case  is  that  since  rent  is  but  remuneration  for  the  use  of 
land,  as  interest  is  for  the  use  of  money,  the  allowance  of  in- 
interest  thereon  would  be  equivalent  to  the  allowance  of  interest 
(in  interest,^""  and  another  reason  which  has  been  given  is  that 
the  landlord,  having  an  immediate  remedy  by  distress,  cannot 
refrain  from  making  use  thereof,  and  so  allow  interest  to  ac- 
cumulate.^"*  Occasionally,  with  reference  to  the  allowance  of 
such  interest  in  equity,  it  has  been  said  to  be  a  matter  w'ithin 
the  discretion  of  the  chancellor."*"^ 

Statutes  providing  for  interest  upon  money  due  on  an  instru- 
ment in  writing,  or  on  one  under  seal,  have  been  regarded  as  ap- 
plying to  rent  due  under  such  an  instrument,"'^  and  presumably, 
at  the  present  day,  in  most  jurisdictions,  without  reference  to 
any  express  statute  on  the  subject,^''  interest  would  bo  allowed 
on  arrears  of  rent,  in  aceorda-nce  with  the  rule,  usually  adopted 
by  the  later  decisions,  that  one  who  fails  to  pay  his  debt  when 
due  should  be  made  liable  for  interest,  as  indemnity  to  the 
creditor  for  the  loss  resulting  from  the    delay    in    payment,^^^ 

307  Breckenridcre  v.  Brooks,  9  Ky.  In    England,    interest    on    rent    is 

(2  A.  K.  Marsh.)   335.  rpooverable,  it  seems,  under  St.  3  &  4 

30S  Skipwith     v.     Clinch,     2     Call  Will.  4,  c.  42,  §  28,  allowing  interest 

(Va.)  213.  2  Am.  Dec.  546;  Cooke  v.  on  a  debt  payal)le  at  a  certain  time. 

Wise,  3  Hen.  &  M.   (Va.)   463.  See  Woodfall,   Landl.   &   Ten.    (16th 

309  Graham  v.  Woodson.  2  Call  Ed.)  568;  Foa,  Landl.  &  Ten.  (2d 
(Va.)    209;    Howcott    v.    Collins,    23  Ed.)     131. 

Miss.  398.  ^"  Occasionally  a  statute  express 

310  Walker  V.  Hadduck,  14  111.  399;  ly  provides  for  interest  on  rent. 
Heissler  v.  Stose,  131  111.  393,  23  Florida  Gen.  St.  1906.  §  2235;  Geor- 
N.  E.  347;  Downing  v.  Palmateer,  gia  Code  1895,  §  3128;  Kentucky  St. 
17  Ky.  (1  T.  B.  Mon.)  64.  But  it  1903,  §  2299;  Virginia  Code  1904,  5 
was  held  that  the  lessor  was  en-  2787;  West  Virginia  Code  1906,  § 
titled  to  interest  only  from  the  time  3400. 

of  his  demand  for  rent  if  the  delay  s'z  See,   to  this  effect,  Stockton  v. 

in  payment  was  owing  to  an  agree-  Guthrie,    5    Har.    (Del.)     204;     Van 

TTient  for  such  delay,  although  such  Rensselaer  v.  Jewett,  5  Denio,  135,  2 

agreement    was    invalid.     White    v.  N.   Y.    (2  Comst.)    135.  51  Am.   Deo. 

WalTcer,  31  111.  422.  275;    Livingston  v.  Miller,  11   N.   Y. 
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though,  it  seems,  interest  might  be  refused  when  its  allowance 
would,  under  the  eircumstances,  result  inequitably .^i^ 

§  175.    Apportionment  as  to  amount. 

a.  General  considerations.  Rent  may  be  apportioned  as  re- 
gards the  amount  therof,  that  is,  a  person  may  become  entitled 
to,  or  liable  for,  a  portion  only  of  the  rent  originally  reserved.^ ^^* 
Either  one  of  three  different  eases  of  such  apportionment  may 
arise,  that  is:  (1)  a  right  to  a  distinct  portion  of  the  rent,  and 
to  such  portion  only,  may  be  vested  in  each  of  two  or  more  per- 
sons; (2)  a  liability  for  a  distinct  portion  of  the  rent,  and  for 
such  portion  only,  may  be  imposed  on  one  person,  another  being 
liable  for  the  balance;  or  (3)  the  rent  may  be  extinguished  or 
suspended  as  to  a  portion,  and  a  portion  only. 

Apportionment  of  rent,  as  regards  the  right  thereto  or  the  lia- 
bility therefor,  between  two  or  more  persons,  ordinarily  occurs 
by  reason  of  the  transfer  of  portions  of  the  reversion  or  of  the 
leasehold  to  distinct  persons.  In  such  case  the  rent  is  appor- 
tioned between  such  persons  upon  the  basis  of  the  values  of  their 
respective  portions  of  the  land  and  not  of  the  extent  of  such  por- 

(1  Kern.)  80;  Newman  v.  Keffer,  ces  rendered  the  charge  of  interest 
33  Pa.  442,  note;  Dennison  v.  Lee,  6  improper,  it  appearing  that  the  ten- 
Gill  &  J.  (M(l.)  383;  Dorrill  v.  Hop-  ant  was  willing  to  do  justice.  And 
kins  4  McCord  (S.  C.)  59;  Honore  in  McQuesney  v.  Hiester,  33  Pa.  435, 
V  Murray,  33  Ky.  (3  Dana)  31;  El-  75  Am.  Dec.  612,  it  was  held  that 
kin  V.  Moore.  45  Ky.  (6  B.  Mon.)  462.  interest  was  recoverable  on  rent  ac- 
It  was  allowed  even  when  the  rent  cruing  after  the  time  of  the  pur 
was  payable,  not  in  money,  but  in  chase  by  the  the  defendant  of  the 
commodities,  it  being  calculated  on  premises  subject  to  the  rent,  but 
the  value  of  the  commodities.  Van  not  on  rent  due  before  his  purchase, 
Rensselaer  v.  Jewett,  5  Denio,  135,  since  he  was  jus-tified  in  presuming 
2  N.  Y.  (2  Comst.)  135,  51  Am.  Dec.  that  such  rent  was  paid. 
275.  3"  In  In  re  Gregg,  11  Misc.  153, 
In  Obermyer  v.  Nichols,  6  Bin.  32  N.  Y.  Supp.  1103,  interest  was  re- 
(Pa.)  159,  6  Am.  Dec.  439,  it  was  fused  by  the  surrogate  in  favor  of 
held  that  interest  should  be  allowed  a  son  who  was  his  mother's  tenant, 
unless  from  the  landlord's  conduct  he  claiming  that  no  rent  was  to  be 
it  might  be  inferred  that  he  meant  paid  under  the  lease,  and  the  mother 
not  to  insist  on  interest,  or  unless  not  having  demanded  rent, 
he  acted  in  an  oppressive  manner  by  sisa  As  to  apportionment  of  rent 
demanding  more  than  was  dup,  or  on  lease  of  land  and  chattels,  see 
unless    other    equitable    circumstan-  ante,  §  169  c. 
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tions.""*'^  If,  however,  tlic  valuf  of  the  respi^ctive  portions  of  the 
land  is  not  shown,  the  apportionment  will,  it  seems,  be  aecordin*; 
to  their  extent."^ '•'^ 

The  fact  that,  in  a  partieular  ease,  a  tenant  of  the  whole  or 
a  part  of  the  land  is  entitled  to  diinand  an  apportionment  in  his 
favor,  that  is,  to  assert  a  liability  fur  an  ai)portic).ued  part  only, 
does  not  render  it  incumbent  upon  the  owner  of  the  reversion  in 
a  part  or  the  whole  of  the  land,  when  suin^  for  rent,  to  demand 
merely  what  he  is  entitled  to  upon  the  app<>rtionnie.nt,  but  he 
may  sue  for  the  whole  rent,  and  recover  so  much  thereof  as  the 
jury  may  find  him  entitled  to.^^® 

If  rent  is  in  its  nature  insusceptible  of  apportionment,  as  when 
it  consists  of  the  yearly  render  of  a  single  chattel,  whieh  cannot 
be  divided  without  destroying  it,  a  purchase  by  the  landlord 
of  the  leasehold  in  part  of  the  land  will  extinguish  the  rent.^^'' 
On  the  other  hand,  a  severance  of  the  leasehold  by  the  voluntary 
act  of  the  tenant,  as  when  he  transfers  parts  thereof  to  different 
persons,  vrill  multiply  such  a  rent,  each  tenant  of  part  becoming 
liable  for  the  whole/'^is 

b.  On  severance  of  reversion.  Considering  first  the  appor- 
tionment of  the  rent  as  regards  the  right  thereto,  it  is  well 
settled  that  if  the  reversion  is  severed,  so  that  part  is  vested 
in  one  person  and  part  in  another,  the  rent  incident  to  the  re- 
version is  apportioned  between  such  persons  according  to  the  re- 
spective values  of  their  parts  of  the  reversion,  and  a  portion  of 
the  rent  is  payable  to  one  of  such  persons  and  a  portion  is  pay- 
able to  the  other.  Such  severance  of  the  reverision  occurs  when 
the  landlord  grants  the  reversion  in  part  of  the  land  to  another, 

3i*Litt.  §  224;  Co.  Litt.  149  b;  portionment  (E)  2;  2  Piatt,  Leases, 
Pallet's  Case,  Brownl.  &  G.  186;  146;  Worthington  v.  Cooke,  56  Md. 
Hoflgkins  v.  Robson,  1  Vent.  276:  51;  Dreyfus  v.  Hirt,  82  Cal.  621.  23 
Biddle  v.  Hussman.  23  Mo.  597;  Pac.  193;  Van  Rensselaer  v.  Gallup. 
Reed  v.  Ward,  22  Pa.  144;  Doyle  v.  5  Denio  (N.  Y.)  454. 
Longstreth,  6  Pa.  Super.  Ct.  475;  sirLltt.  §  222;  Co.  Litt.  149  a; 
Gribbie  v.  Toms,  70  N.  J.  Law.  522,  Bruerton's  Case,  6  Coke,  1;  Talbot'.^ 
57  Atl.  144;  Id.,  71  N.  J.  Law,  338,  59  Case,  8  doke,  105. 
Atl.  1117.  318  Van    Rensselaer    v.    Bradley,    3 

3ir.  Van  Rensselaer  v.  Jones,  2  Denio  (N.  Y.)  135,  45  Am.  Dec.  451; 
Barb.  (N.  Y.)  643.  See  argument  in  Van  Rensselaer  v.  Gifford,  24  Barb. 
White  V.  West,  Noy,  10.  (N.    Y.)     349;     Bruerton's    Case,    6 

316  2  Co.   Inst.  502;    Vin.  Abr.  Ap-    Coke,  1;   Com.  Dig.,  Suspension  (G). 
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retaining  that  in  the  balance,^''''  and  also  when  he  grants  the  r©> 
version  in  different  parts  of  the  land  to  different  persons,  not 
retaining  any  part  thereof.^^o  ^^(j  ^j^g  q^^^q  jg  ^j^g  same  when 
he  severs  the  reversion  by  devise.^-^  An  apportionment  also 
takes  place  if  the  reversion  is  severed  by  act  of  the  law,  as  when, 
on  the  death  of  the  landlord,  it  passes  to  two  or  more  heirs,222 
or  when  it  passes  to  the  heir,  and,  as  to  one-third,  to  the 
widow.^22a  jf  j^  person  seized  in  fee  of  one  tract,  and  possessed 
of  a  term  of  twenty  years  in  another,  leases  both  together  for 
ten  years,  reserving  rent,  and  dies,  whereupon  the  reversion  in 
one  tract  goes  to  his  heir,  and  in  the  other  tract  to  his  executor, 
the  rent  will  be  apportioned  accordingly .323 

In  any  such  case  of  severance  of  the  reversion  by  the  transfer 
of  a  part  or  parts  thereof,  the  apportionment  of  rent  cannot  be 
made  by  the  landlord  without  the  concurrence  of  the  tenant,  and, 
unless  the  latter  consents  to  an  apportionment  made  by  the 
former,  he  may  demand  that  the  jury  determine,  in  an  action  for 
the  rent,  the  respective  values  of  the  different  portions  of  the 
land,  and  the  consequent  extent  of  his  obligation  to  each  owner 
of  a  part  of  the  reversion.324  T^g  apportionment  in  such  a  case 
is,  however,  for  the  benefit  of  the  persons  entitled  to  the  various 
parts  of  the  reversion,  and  the  tenant  cannot  demand  that  such 
persons  make  an  apportionment,  if  they  prefer  to  treat  the 
rent  as  an  entire  one,  payable  jointly  to  all  and  not  partly  to 
each.32B 

319  Co.  Litt.  148  a;  (2  Co.  Inst  322  Bank  of  Pennsylvania  v.  Wise, 
504;  West  v.  Lassels,  Cro.  Bliz.  851;  3  Watts  (Pa.)  404;  Oole  v.  Patter- 
Bliss  V.  Collins,  5  Barn.  &  Aid.  876;  son,  25  Wend.  (N.  Y.)  456;  Crosby 
Linton  V.  Rart,  25  Pa.  193,  64  Am.  v.  Loop,  13  111.  625;  Leitch  v.  Boy- 
Dec.  691;  Worthington  v.  Cooke,  56  in.cton,  84  111.  179.  25  Am.  Rep.  442. 
Md.  51;  Biddler  v.  Hussman,  23  Mo.  322^1  Rolle,  Abr.  237,  pi.  5. 

597;  Grubbie  v.  Toms,  70  N.  -J.  Law,  323  Moody     v.     Garnon,     1     Rolle, 

522,'  57  Atl.  144;    Id.,  71  N.  J.  Law,  Abr.  237,  pi.  3. 

338    59  Atl.  1117.  324  Fish  v.  Campion,  1  Rolle,  Abr. 

320  Gilbert,  Rents.  173;  Ehrman  v.  237,  pi.  1;  Bac.  Abr.,  Rent  (M.  3); 
Mayer,  57  Md.  612,  40  Am.  Rep.  448;  Bliss  v.  Collins,  5  Barn.  &  Aid. 
Crosby  v.  Loop,  13  111.  625,  14  111.  876;  Hare  v.  Proudfoot,  6  N.  C. 
320;  Reed  v.  Ward,  22  Pa.  144.  Q.   B.    (O.  S.)    617;   Biddle  v.  Hnss- 

321  Ewer  V.  Moyle.  Cro.  Eliz.   771 ;  man,  23  Mo.  597. 

Hare  v.  Proudfoot,  6  U.  C.  Q.  B.   (O.       325  People  v.  Dudley,  58  N.  Y.  323. 
S.)    617. 
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Not  only  is  tlio  rent  apportioned  upon  the  severance  of  the 
reversion,  but  it  may  be  apportioned  by  act  of  the  landlord  with- 
out reference  to  the  reversion,  this  being  retained  by  him  or 
transferred  to  another.  Thus,  when  one  who  has  demised  land 
for  years,  reserving  a  rent  of  a  certain  sum  yearly,  grants  to 
each  of  several  persons,  or  to  one  person,  a  portian  of  the  rent, 
such  grant  is  perfectly  good,  whatever  disposition  the  grantor 
may  make  of  the  reversion.^^c  g^  tenants  in  common  of  land, 
after  making  a  lease  thereof,  reserving  one  entire  rent,  may  ap- 
portion the  rent  between  them,  each  taking  a  certain  portion 
thereof.327  n  would  seem  that,  in  the  latter  case,  the  apportion- 
ment can  properly  be  made  only  by  an  exchange  of  conveyances, 
as  in  the  case  of  the  partition  of  other  interests  in  land,''-^  un- 
less the  period  for  which  the  rent  is  still  to  run  is  within  an  ex- 
ception in  the  local  statute  requiring  a  conveyance  of  such  an 
interest  to  be  in  writing,  or  unless,  perhaps,  the  actions  of  the 
parties  in  accordance  with  such  oral  apportionment  can  be  re- 

s^GArds  V.  Watkins,  Cro.  EHz.  637,  thermore,  there  seems  to  have  been 

651;  Bliss  V.  Collins,  5  Barn.  &  Aid.  no  evidence  of  an  intention  to  make 

876,   882;    Rivis  v.  "Watson,   5   Mecs.  a  new  lease.     In  Woolsey  v.  Lasher, 

&  W.  255.  35  App.  Div.  108,  54  N.  Y.  Supp.  737, 

327  Fowls  V.  Smith,  5  Bam.  &  Aid.  it  was  decided,  on  the  authority  of 
850;  Woolsey  v.  Lasher,  35  App.  Div.  the  above  case,  that  "if  there  was  a 
108,  54  N.  Y.  Supp.  737.  severance    of    the    ovraership   of   the 

328  Such  necessity  is  not,  however,  rent,  understood  and  acted  upon  by 
suggested  in  the  two  cases  last  cited,  all  pvarties,"  it  was  not  necessary  for 
In  Fowls  V.  Smith,  5  Barn.  &  Aid.  the  parties  to  sue  jointly.  There 
850,  it  was  held  to  be  a  question  for  the  lessors  and  lessee  had  together 
the  jury  whether,  the  lessors  having  agreed  that  in  future  one  moiety  of 
notified  the  lessee  to  pay  a  moiety  the  rent  should  be  paid  to  each  les- 
to  each,  and  the  rent  being  so  paid  sor.  Apart  from  any  question  of  ap- 
and  separate  receipts  given,  "the  par-  portionment,  each  lessor  can,  in  an 
ties  thereby  meant  to  enter  into  a  action  of  debt,  though  ordinarily  not, 
new  contract,  with  a  separate  reserv-  it  seems,  in  an  action  of  covenant, 
ation  of  rent  to  each,  or  whether  they  sue  for  his  undivided  share  of  the 
meant  to  continue  the  old  reserva-  rent.  Fost,  §  291  c,  at  notes  77-81. 
tion  of  rent,  each  of  the  plaintiffs  re-  Whether  he  can  do  so  in  use  and 
ceiving  his  own  moiety,"  and  that  occupation  has  not  been  decided,  but 
consequently  it  was  error  to  nonsuit  it  would  rather  seem  not,  as  this 
the  lessors  suing  jointly.  If  by  "a  would  involve  an  inference  of  a 
new  contract"  is  meant  a  new  lease,  promise  to  pay  to  each  tenant  in 
such  would  have  been  void,  appar-  common  a  separate  sun*  for  the  en- 
ently,  because  not  io  writing.     P\ir-  joyment  of  the  iH-emises. 
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garded  as  validating  it,  as  is  sometimes  the  ease  when  there  is 
an  oral  apportionment  between  joint  owners  of  land.^^a 

c.  On  severance  of  leasehold.  In  case  the  leasehold  interest 
in  different  parts  of  the  premises  becomes  vested  in  different  per- 
sons, each  part,  or  the  owner  of  each  part,  may  be,  for  certain 
purposes,  liable  for  a  proportioned  part  only  of  the  rent.^so 

There  are,  in  one  jurisdiction,  decisions  to  the  effect  that  if  a 
landlord,  for  many  years,  collects  only  a  certain  part  of  the  rent 
from  each  of  several  parts  into  which  the  premises  have,  by  as- 
signment or  sublease,  been  subdivided,  this  fact,  with  other  cir- 
cumstances, may  furnish  ground  for  a  presumption  that  the  rent 
has,  with  the  landlord's  assent,  been  so  apportioned  as  between 
the  various  parts  of  the  property,  so  as  to  make  each  of  such 
parts  liable  only  for  the  apportioned  part  of  the  rent.^^^ 

d.  On  partial  extinction  or  suspension  of  rent.  Cases  of  the 
apportionment  of  rent  by  reason  of  the  extinction  or  suspension 
of  a  portion  of  the  rent  occur  upon  the  termination  of  the  ten- 
ajit's  use  and  enjoyment  of  part  of  the  premises,  by  reason  of 
matters  other  than  the  transfer  of  the  leasehold  in  such  part  to 
a  third  person.  Thus,  if  the  tenant  of  the  whole  premises  sur- 
renders the  leasehold  interest  in  a  part  thereof,  or  such  leasehold 
is  otherwise  in  part  merged  in  the  reversion,  the  rent  is  appor- 
tioned, and  is  extinguished  in  an  amount  proportioned  to  the 
valae  of  the  portion  as  to  which  the  lease  is  no  longer  outstand- 
ing, while  still  existent  as  regards  the  balance.^^^     ^j^j  gg  jf  h^q 

329  See  1  Tiffany,  Real  Prop.  §  285;  Van  Rensselaer  v.  Gifford,  24 
174.  Barb.   (N.  Y.)   349;  T.eitch  v.  Boying- 

330  See  post,  §  181  b,  notes  669,  677-  ton,  84  111.  179,  34  L.  R.  A.  55,  57 
679.  Am.   St.   Rep.   396;    Higgins   v.  Call- 

S31  Speed  V.  Smith,  4  Md.  Ch.  299:  fornia    Petroleum  &  Asphalt  Co.,  109 

Barnitz  v.   Reddington,   80   Md.    622,  Cal.   304,  41  Pac.  1087. 
24   Atl.    409;    Connonghton    v.    Bern-       It  was  said  by  Lord  Coke  that  If 

ard,    84    Md.    577,    591,    36    Atl.    265.  the  lessee  underlet  part  of  the  land 

Compare  Smith  v.  Heldman,  93  Md.  to  the  lessor,  the  rent  cannot  be  ap- 

343,   48   Atl.   946;    Jones  v.  Rose,  96  portioned.     (See    Co.     Litt.     148     b; 

Md.  483,  54  Atl.  69.  Rawlyns'     Case,     4     Coke,     52     b; 

332 Litt.    §    222;    Co.    I.itt.    148    a;  Ascoiigh's  Case,  9  Coke,  134).       But 

Fishe  V.  Campion,  1  Rolle,  Abr.  234,  this    view,   based    on   a    theory   that 

pi.    5;    Smith   v.   Malings,   Cro.    Jac.  while   rent  may   be  extinguished  in 

160;    Ehrman  v.  Mayer,  57  Md.   612,  part  and  apportioned  as  to  the  resi- 

40  Am.  Rep.  448;   Nellis  v.  Lathrop.  due,  it  cannot  be  suspended  in  part 

32  "Wend.    (N.  Y.)    121,  34  Am.  Dec.  and   apportioned    as    to   the   residne, 
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t«'n;iTit  is  ovicted  by  paramount  title  from  part  of  the  premises, 
the  rent  is  apportioned,  a.nd  the  tenant  is  tliereal'ter  liable  only 
l"or  an  amount  of*  rent  proportioned  to  the  value  of  the  portion 
of  the  premises  of  which  he  still  retains  posKession,^^^  though  if 
the  partial  eviction  is  l)y  the  act  o!"  the  landlord  of  the  whole 
premiaes,  and  not  under  paramount  till<',  no  H[)portionment  takes 
place  in  favor  of  the  landlord,  but  lie  loses  the  entire  rent  so  long 
as  the  eviction  continues.-"'''^  In  certain  cases  ai)portionmeJit  will 
take  place  owing  to  the  lessee's  inability  to  obtain  possession  of 
the  whole  of  the  demised  premiscs.^^^^  Apportionment  also  takes 
place  when  the  landlord  re-enters  upon  a  part  of  the  premises' 
for  breach  of  a  condition  in  the  lease  or  for  other  act  involving  a 
right  of  forfeiture,  and  thereafter  the  tenant  is  liable  for  rent 
only  in  proportion  to  the  part  retained  by  him.-'^'**' 

As  an  apportionment  of  the  rent,  upon  a  severance  of  the  re- 
version, is  to  be  made  by  the  jury,^^?  go  the  apportion mc.nt  in  the 
case  of  a  partial  extinction  or  suspension  of  the  rent  is  to  be 
so  made.338  That  is,  it  is  for  the  jury  to  determine  to  what  ex- 
tent the  tenant's  liability  is  diminished  by  his  loss  of  a  part  of 
the  premises  by  eviction,  by  title  paramount,  by  surrender,  or 
by  forfeiture,  as  the  case  may  be, 

c.    In  action  on  covenant  for  rent.    It  is  stated,  in  a  case  not 

has  been  repudiated,  Lord  Hale  say-  v.  Atchison,  67  Ky.  (4  Bush)  261,  96 

ing     that     the     adoption     of     such  Am.  Dec.  299,  is  to  be  explained,  it 

a      rule      "would    shake    abundance  being  there  said  that  if  the  lessees 

of     rents,     it     being     a     frequent  fail  to  cultivate  a  part  of  the  land 

thing     for     a     lessor     to     hire     a  and    the    landlord    cultivates    such 

room  or  other  part  of  the  thing  de-  part,  the  lessees  are  entitled  to  cred- 

mised    for  his  conveniency."     Hodg-  it  for  the  pro  rata  value  of  such  por- 

kins    v.    Robson,    1    Vent.    276.     See  tion. 

Ingersoll     v.     Sergeant.     1     Whart.        a-"'' See  post,  §  182  e  (2)   (b). 
(Pa.)    337,    355.     But   if   rent   is    re-       334  See  post,  §  182  (e)  1  (b). 
served   on  the   redemise   to   the  les-       ^■■■■■'  See  post,  §  182  a. 
see,  there  is  no  apportionment,  "for       ssa  co.  Litt.  148  a;  Walker's  Case, 

the  parties,  by  the  reservation,  have  3  Coke,  22;  1  Rolle,  Abr.  235.  pi.  13; 

ascertained    what    rent   shall   be   al-  Collins  v.  Harding,  13  Coke,  58. 
lowed   for  that  part."     Hodgkins  v.        33-  See  ante,  at  note  314. 
Robson,  supra.     See  Comyn,  Landl.        s.-is  See   Fish  v.  Campion,   1  Rolle, 

&  Ten.  218;  2  Piatt,  Leases,  134.  It  is  Abr.  237,  pi.  1;   Hodgkins  v.  Robson, 

perhaps  on  the  theory  of  such  a  re-  1    Vent.    276;    Ciithb-rt    v.    Kuhn.    3 

demise  to  the  landlord  that  Calhoun  Whart.  (Pa.)  357,  31  Am.  Dec.  513, 
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infrequently  referred  to,^^^  that  "in  covenant  as  between  les- 
sor and  lessee,  where  the  action  is  personal,  and  upon  a  mere 
privity  of  contract,  and  on  that  account  transitory  as  any  other 
personal  contract  is,  the  rent  is  not  apportionable."  This,  how- 
ever, was  a  dictum  merely,  the  actual  decision  being  that  where 
the  action  of  covenant  for  rent  is  brought  against  the  assignee 
of  the  lessee,  and  is  therefore  maintainable  by  reason  of  the 
privity  of  estate,^^**  such  assignee  is  entitled  to  an  apportionment 
of  the  rent  upon  a  partial  eviction  by  title  paramount.^^i  This 
dictum.,  it  seems  clear,  is  not  correct  in  so  far  as  it  is  in  terms 
applicable  to  an  action  by  the  lessor,  who  has  disposed  of  the 
reversion  in  part  of  the  premises,  upon  the  lessee's  covenant  for 
rent,  to  recover  a  part  of  the  rent  proportioned  to  the  land  re- 
tained by  him,  he  being  entitled  to  recover  such  part  and  no 
more,342  this  being  in  accordance  with  the  apparent  intention 
of  the  statute  of  32  Henry  8,  c.  34.3^3  Whether  the  dictum  is 
correct  as  applied  to  a  case  in  which  the  rent  is  in  part  extin- 
guished or  suspended,  as  upon  a  surrender  or  eviction  by  title 
paramount,  it  is  difficult  to  say.  In  one  case  in  this  country  an 
action  at  law  on  the  covenant  for  rent  v/as  enjoined  in  order  that 
the  lessee  might  have  the  rent  apportioned  by  reason  of  a  partial 
eviction  under  paramount  title,  the  decision  being,  however, 
based,  in  part  at  least,  on  the  fact  that  the  pleadings  in  the 
action  of  law  did  not  show  that  the  covenant  was  one  for 
the  payment  of  rent;-'544  g^j^j  j^  g^^  English  case  the  court  refused 
to  decide  the  question  Avhether  the  surrender  of  the  leasehold  in 
part  of  the  premises  by  the  lessee's  assignee  was  a  defense  in 
part  to  an  action  for  rent  by  the  lessor  against  the  lessee  on  the 
latter 's  covenant.^^^     In  a  Canadian  case  it  was  held  that  there 

839  Stevenson  v.  Lambard,  2  East,  Linton  v.  Hart,  25  Pa.  193,  64  Am. 

575,  per  Lord  Ellenborough,  C.  J.  Dec.  691. 

&toSee  post,  181  h.  343  See  ante,  §  149  b  (1). 

341  See  post,  §  182  e.  34*  poston   v.    Jones,    37   N.    C.    (2 

342  Swansea  v.  Thomas,  10  Q.  B.  Ired.  Eq.)  350,  38  Am.  Dec.  683. 
Div.  48,  citing  Twynam  v.  Pickard,  2  345  Baynton  v.  Morgan,  22  Q.  B. 
Barn.  &  Aid.  105;  Pyot  v.  St.  John,  Div.  74.  It  was  decided  that  the  les- 
Cro.  Jac.  S29,  and  questioning  Stev-  see  could  not  assert  such  surrender 
enson  v.  Lamt>ard,  2  East,  575;  as  an  absolute  defense  to  the  action 
Worthington  v.  Cooke,  56  Md.  51,  for  rent,  and  the  question  whether 
citing   various    cases   not   in   point;  it  could  be  asserted  as  a  partial  de- 
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coukl,  in  an  action  of  covenant,  he  no  apportionment  by  reason 
of  the  partial  eviction  of  the  tenant.'^"*'' 

This  question  of  the  original  lessee's  right,  in  an  action  of 
covenant  by  the  lessor,  to  allege  a  partial  surrender,  forfi'iture, 
or  eviction  under  paramount  title,  and  to  obtiiin  an  apportioiuiiont 
of  rent  on  account  thereof,  might,  it  seems,  frequently  be  de- 
tern\ined  in  his  favor  by  construing  the  lessee's  covenant  as 
one  to  pay  the  rent  that  may  become  due,  rather  than  to  pay 
the  amount  of  the  rent  as  reserved,  in  which  case  he  could  be 
held  for  no  greater  amount  under  his  covenant  than  under  the 
mere  reservation  of  ro.nt,  aud  a  loss  of  the  enjoyment  of  part  of 
the  premises,  ■which  would  he  ground  for  a  pro  tanio  reduction 
of  recovery  in  an  action  of  debt,  would  have  the  same  effect  in 
an  action  on  the  covenant-^^^'^-*^  So  far  as  the  covenant  may  not 
be  susceptible  of  this  construction,  and  can  be  regarded  only 
as  one  for  the  payment  of  a  certain  periodical  sum,  it  is  difficult 
to  find  a  satisfactory  ground  on  which  to  entitle  the  covenantor 
to  a  reduction  of  liability  in  case  of  such  partial  loss  of  enjoy- 
ment of  the  premises.  The  courts  might  possibly  apply  the  doc- 
trine of  "failure  of  consideration"  in  such  case  in  order  to  re- 
lieve the  lessee.  But  this  doctrine,  whatever  may  be  its  exact 
scope,  does  not  seem  applicable  to  the  case  of  a  covenant  for  rent 
entered  into  in  consideration  of  the  grant  of  an  estate  by  way  of 
lease,  since  the  consideration  is  executed  and  not  executory. 

f.  Of  rent  charge.  A  rent  charge,  as  distinguished  from  rent 
service,  could  not,  at  common  law,  be  apportioned  by  the  act 
of  a  party,  so  as  to  exonerate  part  of  the  land  from  the  rent, 
such  charges  on  the  land  not  being  favored  by  the  courts  as 
were  rents  service,  wdiich  were  regarded  as  a  necessary  part  of  the 
feudal  constitution  of  the  realm.^so  Consequently,  if  the  owner- 
shij)  of  tlip  rent  and  of  a  portion  of  the  laud  became  vested  in  one 
person.^^'^  or  if  the  owner  of  the  rent  purchased  or  released  a  part 
of  the  land,'^^2  the  whole  rent  was  extinguished.     A  rent  charge 

fense  did  not  arise,  since  the  lessor  sso  Gilbert,     Rents,     153.     A     rent 

was    satisfisd    to    accept    an    appor-  seek,   likewise,  is  not  apportionable 

tioned  part  of  the  rent.  by  act  of  a  party.     Vin.  Abr.,  Appor- 

3*«  Shuttleworth  v.   Shaw,  6  U.  C.  tionment   (A)   2;  Rent  (G  a)  12. 

Q.  B.  539.  ssiutt.    §    222;     Co.    Utt.  117    b, 

3i7-r>.4!)  gpf.  Eaynton   v.   Morgan,  22  148  a. 

Q.  B.  Dlv.  81,  per  Fry,  J.  ^-  Co.  Litt.   147  b. 
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might,  however,  be  apportioned  by  the  act  of  the  owner  of  the 
rent,  in  releasing  part  thereof,^^^  qj.  \^y  ^j^g  ^ct  of  the  law,  as 
when  the  owner  of  the  rent  acquired  a  part  of  the  land  by  de- 
scent.354  And  it  might  be  done  by  agreement  between  the  owner 
of  the  land  and  the  owner  of  the  rent,  this  in  effect  resulting  in 
a  new  rent  charge.^^^  Such  an  agreement  has  been  inferred  from 
the  long  continued  payment  and  acceptance  of  an  apportioned 
part  of  the  rent.^^^  And  when  joint  owners  of  the  land  subject  to 
the  I'^nt,  on  making  partition,  agreed  that  a  specific  portion  of  the 
rent  should  be  paid  by  each,  it  was  held  that  if  thereafter  the 
owner  of  the  rent  purchased  one  portion  of  the  land  as  divided,^^''' 
or  if  he  released  to  one  owner  all  his  interest  in  the  land,^^^  he 
became  a  party  to  the  agreement  for  apportionment.  The  right 
to  receive  the  rent,  as  distinguished  from  the  liability  therefor, 
may  be  apportioned  by  a  transfer  by  the  owner  of  the  rent  of  a 
part  or  parts  thereof  to  a  stranger.^ss 

§  176.    Apportionment  8.s  to  time. 

a.  Generally  not  allowable.  Bent  is  not,  at  common  law,  re- 
garded as  accruing  from  day  to  day,  as  interest  does,  but  it  is 
only  upon  the  day  fixed  for  payment  that  any  part  of  it  becomes 
(j^g  360  The  result  of  this  principle  is  that,  ordinarily,  the  per- 
son who  is  on  that  day  the  owner  of  the  reversion  is  entitled  to  the 
entire  installment  of  rent  due  on  that  day,  though  he  may  have 
been  the  owner  of  the  reversion  or  rent  but  a  part  of  the  time 
which  has  elapsed  since  the  last  rent  day.  Conversely,  one  who 
has  been  the  owner  of  the  reversion  or  rent  during  a  part  of  that 
period  can  claim  no  portion  of  the  installment  unless  he  is  such 

353  Co.  Litt,  148  a;  Bac.  Abr.,  Rent  ."iso  Co.  Litt.  148  a;  Gilbert,  Rents, 
(m)    1.  163;  Farley  v.  Craig,  11  N.  J.  Law  (6 

354  Litt.  §  224;  Co.  Litt.  194  b;  Cru-  Halp.t.)  262;  Ryerson  v.  Quacken- 
ger  V.  McLaury,  41  N.  Y.  219.  bush,  26  N.  J.  Law   (2  Dutch.)  236. 

355  Co.  Litt.  147  b,  and  note;  Van  3(5o  ciun's  Case,  10  Coke,  126  b; 
Rensselaer  v.  Chadwick,  22  N.  T.  32.  Dexter  v.  Phillips,  121  Mass.  178,  23 

356  Church  V.  Seeley,  110  N.  Y.  457,  Am.  Rep.  261;  Anderson  v.  Robbins, 
18  N.  E.  117;  Farley  v.  Craig,  11  N.  82  Me.  422,  19  Atl.  910,  8  L.  R.  A. 
J.   Law    (6   Halst.)    262.  56S;    Marshall  v.  Moseley,  21  N.  Y. 

357  Van  Rensselaer  v.  Gifford,  24  280;  Perry  v.  Aldrich,  13  N.  H.  343. 
Barb.    (N.  Y.)    349.  38   Am.  Dec.  493:    Bank  of  Pennsyl- 

35sVan  Rensselaer  v.  Chadwick,  24    vania  v.  Wise,  3  Watts  (Pa.)  394. 
Barb.  333,  22  N.  Y.  32. 
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owner  at  tlic  time  at  which  the  installmpnt  is  payable  hy  the  terms 
of  the  lease.  The  j,'eneral  rule  in  this  regard  is  ordinarily  ex- 
pressed by  saj'ing  that  rent  eannot  be  apportioned  as  to  time. 

An  important  application  of  the  rule  is  seen  in  case  a  tenant 
for  his  own  or  foi  another's  life  makes  a  lease  for  years,  and  the 
lease  comes  to  an  end  by  reason  of  his  death  or  of  tliat  of  the 
cestiu  que  vie.  In  such  case  the  lessee  entirely  escapes  liability 
for  the  installment  of  rent  next  falling  due.^ci  tj^^  lessor  or  his 
executor  cannot  recover  the  whole  installment,  since  the  life  in- 
terest has  ceased  before  the  installment  falls  due,  and  he  cannot, 
under  the  rule  against  apportionment,  recover  a  portion  calcu- 
lated up  to  the  time  of  the  cessation  of  his  interest.  Nor  can 
the  remainderman  recover  any  portio.n  of  the  rent,  since  the  lease 
by  which  the  rent  was  reserved  is  no  longer  operative,  and  also 
because  he  is  a  stranger  to  the  lease.^^^ 

When  the  life  tenant  has  a  power  of  leasing,  and  consequently 
the  lease  is  valid  for  the  full  term  named  therein,  the  life  tenant, 
as  in  the  previous  case,  cannot  claim  an  apportioned  part  of  the 
rent,  but  in  this  case  it  all  goes  to  the  remainderman,  as  being 
the  owner  of  the  reversion  at  the  time  the  installment  falls 
due.363     And  so  if  one  devises  property,  which,  he  has  previously 

361  Clun's    Case,    10    Coke,    127    a;  Vallery,  51  Neb.  824,  71  N.  W.  734,  66 

Jenner  v.  Morgan,  1  P.  Wms.  391 ;  Ex  Am.  St.  Rep.  47.'i.     But  It  is  not  per- 

parte    Smyth,    1    Swanst.    337,    and  ceived  how  the  lessee,  holding  over 

notes;    Perry  v.    Aldrlch,   13   N.   H.  after   the   termination   of   his   lease 

343,  38  Am.   Dec.   493;   Hoagland   v.  by  his  lessor's  death,  could  thus  be 

Crum,  113  111.  365,  55  Am.  Rep.  424;  held  liable  in  use  and  occupation  to 

Watson  V.   Penn,   108   Ind.   21,   8  N.  the    remainderman,    with    whom    he 

E.  636,  58  Am.  Rep.  26;   Gee  v.  Gee,  is  in  no  privity,  and  towards  v/hom 

22  N.  C.   (2  Dev.  &  B.  Eq.)    103.  his  continued  posses.sioa  is  adverse. 

3«2  It  is  stated  in  the  recitals  to  See  Noble  v.  Tyler,  61  Ohio  St.  432, 
the  apportionment  act  of  11  Geo.  2,  56  N.  E.  191,  48  T..  R.  A.  735.  The 
c.  19,  §  15  (post,  §  176  b)  that  in  mere  fact  that  a  remainderman  does 
such  case  the  only  remedy  of  the  re-  not  object  to  the  wrongful  posses- 
versioner  (remainderman)  was  by  a  sion  of  his  land  by  one  who  has  en- 
recovery  for  the  les'=ee's  use  and  oc-  tered  under  the  life  tenant  cannot 
enpatinn  from  the  time  of  the  life  make  such  other  his  tenant,  so  as  to 
tenant's  death.  That  such  an  action  be  liable  in  use  and  of^cupation. 
%vould  lie  in  favor  of  the  remainder-  Post,  §  30^2.  A  remaindermnn  cnnnot 
man  if  he  did  not  object  to  the  con-  even  confirm  a  lease  made  by  the 
tinned  possession  by  the  life  ten-  life  tennnt.  Post,  at  note  397. 
ant's  lessee  was  decided  in  Hoagland  s«3  Strafford  v.  Wentworth,  Fin. 
V.  Crum,  113  111.  365;   Guthmann  v.  Prec.  555 ;  Clarkson   v.  Scarborough,  1 
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demised,  to  one  person  for  life  with  remainder  to  another,  the 
executor  of  the  tenant  for  life  can  demand  no  part  of  the  install- 
ment of  rent  falling  due  after  the  death  of  such  tenant,  but  it  all 
goes  to  the  remainderman.364 

The  rule  of  law,  forbidding  an  apportionment  in  favor  of  the 
life  tenant  in  the  case  first  above  stated,  is  followed  in  equity."^"^ 
But  where  the  lessee,  claiming  under  a  lease  made  by  a  life  ten- 
ant, not  under  a  power,  did  in  fact  continue  in  the  occupation 
of  the  premises  after  the  legal  termination  of  the  tenancy,  and 
paid  a  sum  of  money  as  rent,  though  not  strictly  due  as  such, 
the  money  so  paid  was  considered  in  equity  as  apportionable 
between  the  several  persons  under  whom  the  occupancy  occurred, 
and  the  remainderman,  having  received  the  whole  amount,  was 
required  to  account  for  a  proportionate  part  to  the  life  tenant 
or  his  representative.3^^ 

Other  applications  of  the  rule  against  apportionment  of  rent 
as  to  time  occur  as  follows:  If  a  tenant  in  fee  simple,  having 
made  a  lease  for  years,  dies  between  two  rent  days,  the  entire 
installment  of  rent  next  falling  due  belongs  to  his  heir  or  dev- 
isee, as  being  the  owner  of  the  reversion  at  the  time  the  install- 
ment falls  due,  and  the  executor  or  administrator  can  assert  a 
claim  to  no  portion  thereof.^*^^  And  when  the  landlord  makes  a 
conveyance  of  the  reversion,  the  grantee  is  entitled,  in  the  ab- 
sence of  a  contrary  stipulation,  to  all  the  rent  which  falls  due 
at  the  next  rent  day,  and  the  grantor  can  claim  no  part  thereof.^"^ 

Swanst.    354;     Ex    parte    Smyth,    1  Wms.  391,  the  tenant  was  requirerl. 

Swanst.  337.  in  equity,  to  account  to  the  remain- 

364  Marshall  v.  Moseley,  21  N.  Y.  derman  for  the  profits  from  the 
280.  time  of  the  life  tenant's  death. 

365  Jenner  v.  Morp;an,  1  P.  Wms.  sot  Clun's  Case,  10  Coke,  127  a; 
392;  Hay  v.  Palmer,  2  P.  Wms.  502.  Duppa  v.  Mayo,  1  Wms.  Saund.  287; 

366  Hawkins  v.  Kelly,  8  Ves.  Jr.  Marshall  v.  Moseley,  21  N.  Y.  280; 
308.  See  Marshall  v.  Moseley,  21  N.  Anderson  v.  Robbins,  82  Me.  422,  19 
Y.  280.  And  so,  where  a  tenant  in  Atl.  910,  8  L.  R.  A.  5(58;  Bloodworth 
tail  died  without  issue,  after  havins?  v.  Stevens,  51  Miss.  475;  Bank  of 
made  a  lease  for  years,  the  remain-  Pennsylvania  v.  Wise,  3  Watts  (Pa.) 
derman  was  required  to  account  to  394:  Allen  v.  Van  Houton,  19  N.  J. 
the  former's  executors  for  a  propor-  Law  (4  Har.)  47;  Dorsett  v.  Gray, 
tionate  part  of  the  sum  received  by  98  Ind.  273. 

him  as  rent.  Paget  v.  Gee,  1  Amb.  sbs  English  v.  Key,  39  Ala.  113; 
198;  Vernon  v.  Vernon,  2  Brown  Ch.  Martin  v.  Martin,  7  Md.  368,  61  Am. 
659.     In    Jenner    v.    Morgan,    1    P.    Dec.  364;    Bank  of  Pennsylvania  v. 

L.  and  Ten.  68. 
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So  when  the  tenant  i.s  ovicted  by  title  pnvanv.nnt  hetween  rent 
days,  the  landlord  eaun*)t  claim  any  portion  oi"  the  installment 
next  fallin<;  due,-"'-'  antl  this  is  a  forliuri  the  case  if  the  landlord 
himself  evicts  the  teuant.^^^*  If  the  tenant  surrenders  his  lease- 
hold, the  landlord  cannot  assert  a  claim  to  a  proportionate  part 
of  the  rent  as  compensation  for  the  tenant's  occupancy  from  the 
next  preceding  rent  day  to  the  date  of  the  surrender,  in  the  ab- 
sence of  an  agreement  in  this  regard.^"^^ 

If  the  landlord  himself  terminates  the  tenancy,  either  by  force 
of  an  express  option  so  to  do,'*^^  or  in  accordance  with  the  nature 
of  the  tenancy,  as  being  one  at  wlll,"'^  or  for  breach  of  a  con- 
dition subsequent,3"3"  he  cannot  recover  any  part  of  the  rent 
falling  due  at  the  next  rent  day.  And  so  a  tenant  under  a  lease 
at  will,  reserving  rent  periodically,  cannot,  by  the  weight  of 
authority,  by  terminating  the  tenancy  between  rent  days,  ap- 
portion the  rent  in  his  favor,  but  in  such  case  he  is  liable  for  the 

Wise,  3  Watts  (Pa.)  394;  Hearne  v.  Y.)  IGl;  Nicholson  v.  Munigle,  88 
Lewis,  78  Tex.  276,  14  S.  W.  572;  Mass.  (6  Allen)  215.  But  see  die- 
Hull  V.  Stevenson,  58  How.  Pr.  (N.  turn  in  Perry  v.  Aldrich,  13  N.  H. 
Y.)  135,  note.  343,  38  Am.  Dec.  493,  to  the  effect 
scoClun's  Case,  10  Coke,  127  a;  that  a  lease  providing  for  termina- 
English  V.  Key,  39  Ala.  113;  And-  tion  on  a  contingency  should  be 
erson  v.  Robbins,  82  Me.  422,  19  Atl.  construed  as  providing  for  appor- 
910,  8  L.  R.  A.  568;  Fitchburg  Cotton  tionment. 

Manufactory    Corp.     v.    Melven,    15  s73  Robinson    v.    Deering,    56    Me. 

Mass.  270;   Knowles  v.  Maynard,  54  357;   Cameron  v.  Little,  62  Me.  550; 

Mass.     (13    Mete.)     352;     Adams    v.  Hammond    v.   Thompson,   168    Mass. 

Bigelow,    128    Mass.   365;    Martin    v.  531,  47  N.  E.  137;  Emmes  v.  Feeley. 

Martin,  7  Md.  368,  61  Am.  Dec.  364;  132    Mass.   346;    Leighton   v.    Theed. 

Russell  V.  Fabyan,  28  N.  H.  543,  61  2  Salk.  413. 

Am    Dec.  629.  I"    Cornelius    v.    Rosen,    111    Mo. 

370  See  post.  §  1S2  e  (1).  App.  619,  86  S.  W.   500,  it  was  held 

371  Grimman  v.  Legge,  8  Barn.  &  C.  that  in  the  case  of  a  tenancy  from 
324  month  to  month.  If  the  tenant,  upon 

In  Blake  v.  Sanderson,  67  Mass.  (1  receiving    a    notice    to    quit    at    tho 

Gray)   332,  it  was  held  that  the  fact  end  of  the  month,  relinquished  pos- 

that  the  lessee  left  the  premises  and  session    before    that    time,    he    was 

authorized    the  lessor   to   enter    and  liable  for  such  portion   only   of  the 

fit  them  for  a  new  tenant  supported  rent  as  might  be  regarded  as  accru- 

a  finding  of  a  contract  to  apportion  ing     before     such      relinquishment. 

^Iig  j.^j^t  No  reason  for  the  decision  is  given. 

372Zule  v.  Zule,  24  Wend.  (N.  Y.)  37.-!..  Rail   v.    Joseph    IVIiildleby.   197 

76,   35    Am.  Dec.   600;    City   of  New  Mass.  485,  83  N.  E.  1114.     See  post  § 

York  V.  Ketchura,  67   How.  Pr.    (N.  182  j. 
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whole  of  the  next  accruing  installment.^'^  This  question  as  to 
the  rights  of  a  tenant  at  will  is  not  likely  to  arise,  in  most  juris- 
dictions, since,  if  the  lease  calls  for  a  periodic  rent,  the  lessee 
ordinarily  becomes  a  periodic  tena-nt.-'^'^ 

Occasionally,  even  when  there  had  been  no  change  of  title  to 
the  reversion  and  the  lease  was  still  outstanding,  the  landlord  has 
attempted,  before  the  day  fixed  for  payment,  to  recover  a  part 
of  the  rent.  This,  in  view  of  the  prohibition  of  apportionment 
as  to  time,  he  is  obviously  unable  to  do.^"*' 

The  doctrine  that  rent  shall  not  be  apportioned  as  to  time 
finds  an  application  in  determining  the  liability  for  rent  as  well 
as  in  determining  the  right  to  rent.  For  instance,  if  a  tenant 
assigns  the  leasehold  interest,  the  assignee  is  liable  for  the  whole 
installment  of  rent  next  falling  due,  and  he  cannot  assert  a  lia- 
bility on  the  part  of  his  assignor  for  a  portion  calculated  up  to  • 
the  time  of  the  assignment.  Each  assignee  of  the  leasehold  is 
liable  for  the  entire  rent  which  falls  due  during  his  ownership 
of  the  leasehold.2'*5=^ 

b.  Statutory  provisions  for  apportionment.  The  rule  above 
referred  to,  by  which  the  tenant  under  a  lease  from  a  life  tenant 
is  relieved  from  liability  for  rent  upon  the  death  of  the  life  ten- 
ant, was  changed  in  England  by  Stat.  11  Geo.  2,  c.  19,  §  15,  which 
provided  that  if  any  tenant  for  life  should  die  before  the  day  for 
the  payment  of  rent  reserved  on  a  lease  Avhich  terminated  on  such 
death,  his  executors  or  administrators  might  recover  from  the 
under  tenant  a  proper  proportion  of  the  rent,  according  to  the 
length  of  time  between  the  last  rent  day  and  the  death  of  the 
tenant  for  life.  This  statute  did  not  allow  any  apportionment 
when  the  lease  was  made  by  a  life  tenant  in  execution  of  a  power, 
since  in  such  case  his  death  did  not  terminate  the  lease,^'^^  nor, 
for  the  same  reason,  did  it  apply  to  the  case  of  the  death  of  a 

3T4Bowe's  Case,  Aleyn,  4;  Anony-  Ind.  476;  Indianapolis,  D.  &  W.  R. 
mous,  Keilw.  65;  Kighly  v.  Bulky,  1  Co.  v.  First  Nat.  Bank,  134  Ind.  127, 
Sid.  338;  Leighton  v.  Theed,  2  Salk.    33  N.  E.  679. 

413.  There  is  a  dictum  contra  by  s-ea  Trask  v.  Graham,  47  Minn. 
Richardson,  C.  J.,  in  Wentworth  v.  571,  50  N.  W.  917;  Graves  v.  Porter, 
Abraham,  Het.  53,  Litt.  61.  11    Barb.    (N.    Y.)     592.        And    see 

375  See  ante,  §  14  b   (2)    (b)    (c).      cases  cited  post,  note  382. 

3T8Earle  v.  Kingsbury,  57  Mass.  377  Norrip  v.  Harrison,  2  Madd. 
(3  Cush.)  206;  Garvey  v.  Dobyns,  8  268;  Ex  parte  Smyth,  1  Swanst.  337. 
Mo.    213;    Raymond    v.    Thomas,    24 
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life  tenant  of  a  reversion  crojited  before  the  creation  of  his 
estate.^^"  Likewise,  it  did  not,  apparently,  apply  to  the  case 
of  a  lease  hy  a  tenant  pur  auter  vie,  when  the  lease  was  termi- 
nated by  the  death  of  the  cestui  que  vie.^''^  By  the  subsequent 
act  of  4  &  5  Wm.  4,  c.  22,  the  previous  act  was  in  express  terms 
made  applicable  to  the  case  of  leases  made  by  tenants  pur  auter 
vie,  and  to  all  leases  which  terminated  on  the  death  of  the  per- 
son making  the  same,  though  not  strictly  tenant  for  life.  This 
act  also  contained  a  provision  for  the  apportionment  of  rent 
when,  upon  the  death  of  any  person  interested  in  the  rent,  an- 
other person  succeeded  to  the  rent,  the  representative  of  the  de- 
ceased person  being  given  an  apportioned  part  of  the  rent,  as 
when  a  tenant  for  life  made  a  lease  for  years  under  a  power,  his 
representative,  upon  his  death,  taking  a  part  of  the  rent  calcu- 
lated to  the  time  of  his  death.^so  j^^^  j^  ^\^  not  authorize  appor- 
tionment betAvecn  the  real  and  personal  representatives  of  a  ten- 
ant in  fee.^s^  By  the  latest  English  statute  on  the  subject,  that 
of  33  &  34  Vict.  c.  35,  the  common-law  rule  has  been  greatly 
changed,  it  being  provided  that,  in  the  absence  of  express  stipula- 
tion, all  rents  are,  like  interest  on  money  lent,  to  be  considered 
as  accruing  from  day  to  day  and  are  to  be  apportionable  accord- 
ingly, with  the  proviso  that  the  apportioned  rent  shall  not  bb 
regarded  as  due  and  payable  before  the  time  stipulated  for  tht 
payment  of  rent,  that  is,  before  the  next  rent  day.  The  effect 
of  this  act  is  not  only  to  apportion  the  rent  as  between  persons 
entitled  thereto  in  succession  one  after  the  other,  but  also  to 
apportion  the  liability  for  rent,  as  when  an  assignee  of  a  leasehold 
reassigns  to  another,  so  as  to  render  him  liable  for  a  portion  of 
the  installment  next  becoming  payable,  calculated  from  the  time 
of  his  acquisition  of  the  leasehold  to  the  time  of  his  reassign- 
ment, and  to  render  his  assignee  liable  for  the  balance.^^^ 

8T8  Botheroyd  v.  Woolley,  5  Tyrw.  ssi  Browne  v.  Amyot,  3  Hare,  173; 

522.  Tn   re  Clulow's  Estates.   3   Ky.   &  J. 

379  Perry  v.  Aldrich,  13  N.  H.  343,  G89. 

38  Am.  Dec.  493;   Wykham  v.  Wyk-  3S2  See  Swansea  Bank  v.  Thomas, 

ham,  3  Taunt.  316.  4     Exch.     Div.     94;     In     re     Howell 

38opiummer    v.    Whiteley,    Johns.  [1895"!  1  Q.  B.  844;  In  re  South  Ken- 

585,  29  Law  J.  Ch.  247;   Wardroper  alngton   Co-operative   Stores,   17   Ch. 

V.  Cutfleld,  33  Law  J.  Ch.  605;  Llew-  Dlv.  161;    Glass  v.  Patterson  [1902] 

ellyn  v.  Rous.  L.  R.  2  Eq.  27.  2  Ir.  660. 
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In  a  number  of  states  there  are  statutes  corresponding  to  the 
earliest  of  the  English  statutes  above  referred  to,  authorizing 
the  recovery  of  a  proportionate  part  of  the  rent  by  the  executor 
or  administrator  of  a  life  tenant  who  has  died  after  making  a 
lease  for  years.383  And  in  several,  the  benefit  of  such  an  appor- 
tionment is  also  given  to  one  entitled  to  rent  which  is  dependent 
on  the  life  of  another  person,  upon  the  death  of  such  other  per- 
son, as  in  the  case  of  the  second  English  statutc^^^  Occasionally 
the  statute,  after  expressly  providing  for  the  recovery  of  a  pro- 
portionate part  of  the  rent  by  the  personal  representative  of  the 
life  tenant,  expressly  authorizes  the  recovery  of  the  "residue" 
by  the  remainderman,^^^  while  a  few  of  the  statutes  provide  that, 
if  the  rent  is  paid  in  advance,  the  tenant  shall  recover  back  from 
his  landlord,  or  his  landlord's  representative,  a  proportioned  part 
of  the  rent  paid.^^^ 

There  is  in  New  York  a  statute  ^^"^  substantially  similar  to  the 
English  statute  of  4  &  5  Wm.  4,  c.  22.  It  has  been  held  in  that 
state,  following  the  construction  placed  on  the  English  statute, 
that  the  language  of  the  provision  does  not  authorize  apportion- 
ment of  the  rent  between  the  personal  representative  and  the 

383  See  Kirby's  Dig.  St.  Arkansas  384  DeJaivare    Rev.    Code    1893,    p. 

1904,  §  4688;  Delaware  Rev.  Code  867;  Iowa  Code  1897,  §  2298;  Missis- 
1893,  p.  867;  Kurd's  Rev.  St.  Illinois  sippi  Code  1906,  §  2881;  North  Caro- 

1905,  c.  80,  §  35;  Burns'  Ann.  St.  ^^^  Revisal  1905,  §  1987;  Virginia 
Indiana  1901,  §  7104;  Iowa  Code  ^^^^  ^gp^g  2810;  Wes«  Yirginia  Code 
1897,    §    2988;     Kentvcky    St.    1903,  ^^^^^  ^  g^^g      ^^^.^  ^^^  ^^  ^^^  p^^.. 

§    3865;     Mississippi    Code    1906,    §  .  . 

.  ^        c^   -onn    e  Annn.  Pose  of   occaslonal   provisions    (Kir- 

2881;  Missoitri  Rev.  St.  1899,  §  409o;  "^  ,    ^.      ^,    ,    ,  ,„.,    „  ,^oq 

„  ,/       r  ^        o*.    ^    1Q1K    R  9.  by's  Dig.  St.  Arkansas  1904,  §  4689; 

2  Neio  Jersey  Gen.  St.  p.  1915,  §  2,      -^ 

New   York   Real   Prop.  Law,    §   192;  Burns'    Ann.    St.    Indiana    1901,     § 

South    Carolina    Civ.    Code    1902,    §  7101;  Missonri  Rev.  St.  1899,  §  4099) 

2408;     Shannon's    Code,     Tennessee,  that  one  entitled  to  rent  dependent 

§  4184;    Wisconsin  Rev.   St.  1898,  §  on  the  life  of  another  may  recover 

25^93  arrears  thereof  unpaid  at  the  death 

In     Cudgel     v.     Southerland,     117  of  such  other. 

Iowa,  309,  90  N.  W.  623,  the  rcpre-  3S5  Kurd's  Rev.  St.  111.  c.  80,  §  35; 

sentative  of  the  life  tenant  brought  Burns'  Ann.  St.  Ind.  1901,  §  7104. 

an  action  for  an  apportioned  part  of  ^rg  Delaware    Rev.    Code    1893,    p. 

the  rent  against  the  remainderman,  867;    Ma'^sachv.setts  Rev.  Laws  1902. 

and  it  was  held  that  he  could  not  c.  129,  §  9:    Rhode  Island  Gen.  Laws 

recover    without    showing    how    the  1896,  c.  269.  §  21. 

rent  was  to  be  paid   and  what   the  ss-  Code  Civ.  Proc.  §  2720. 
pro  rata  share  would  be. 
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heir  or  devisee  of  a  tenant  in  fee  dyinj::  durin?  the  rent  period.-"^^* 
And  a  decision  that  the  statute  authorizes  an  apportionment,  as 
between  the  parties  to  a  conveyance  of  the  reversion  during  a 
rent  period,^^^  has  been  disapproved  in  suhsiMjuent  decisions,^^*' 
and  rigiitly  so,  it  would  seem. 

The  ]\Iassachusetts  statute  ^-^^  provides  tliat  if  the  lessor  has 
an  estate  terminable  on  a  life  or  on  a  contin^'(!ncy,  and  such  es- 
tate terminates  before  the  end  of  a  period  for  which  rent  is 
paj'able,  or  if  an  estate  created  by  written  lease,  or  an  estate  at 
will,  is  terminated  by  surrender,  by  notice  to  quit  for  nonpay- 
ment of  rent,  or  by  the  death  of  any  party,  the  landlord  or  his 
executor  or  adminstrator  may  recover  a  proportional  part  of 
the  rent.  This  statute,  it  has  been  held,  does  not  authorize  an 
apportionment  upon  an  eviction  by  a  mortpragee  having  the  legal 
title,  this  not  involving  the  termination  of  the  estate  by  "any  con- 
tingency," which  expression,  as  used  in  the  act,  refers  to- "the 
happening  of  some  event  afTecting  the  nature  and  character  of 
the  estate  itself,  and  an  essential  and  necessary  part  of  it,  upon 
which,  the  continuance  of  the  estate  depends.  "•'^''^  jsjor  does  it  ap- 
ply when  the  tenancy  is  one  at  will  and  it  is  terminated  by  the 
landlord's  conveyance  to  a  third  person.^"^  But  it  has  been  held 
to  apply  when  the  lessor's  estate  came  to  an  end  by  reason  of 
the  exercise  by  the  lessee  of  an  option  to  purchase  the  prop- 
erty.394 

The  two  later  English  statutes,  and  likewise  the  New  York 
statute,  provide  that  the  persons  liable  to  pay  the  rents  reserved 
by  the  lease  or  demise,  or  the  land  which  was  the  subject  thereof, 
shall  not  be  resorted  to  for  such  apportioned  parts,  but  the  entire 
rents  of  which  such  portions  form  part  shall  be  collected  and 
recovered  by  the  person  or  persons  who,  had  the  statute  not  been 

8PR  In  re  Weeks,   Fi  Dptti.  Snr.    (N.  The     Rhode     Island     statute     (Gen. 

Y.)  191;  Miller  v.  Crawford,  26  Abb,  Laws   1896,  c.   200,   §   12)    is  almost 

N.  C.  (N.  Y.)  376.  pxTctly  similar. 

3Ra  In  re  Eddy,  10  Abb.  N.  C.    (N.  3!)2  Adams    v.    Bigelow,    128    Mass. 

Y.)    396;    s.    c.    sub.   nom..   People  v.  365. 

Globe   Mut.   Life   Ins.   Co.,    65    How.  39.1  Emmes    v.    Feeley,    132    Mass. 

Pr.  81.  346;     Hammond    v.    Thompson,    168 

soo  In  re  Weeks,  5  Dem.  Sur.    (N.  Mass.  531,  47  N.  E.  137. 

Y.)     I9i:     Miller    v.     Crawford,     26  an4  withinecton     v.     Nichols,      187 

Abb.  N.  C.   fN.  Y.)  376.  Mass.  575,  73  N.  E.  855. 

881  Rev.    Laws    1902,    c.    129,    §    8. 
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passed,  would  have  been  entitled  to  such  entire  rents;  and  such 
portion  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  thereto.  Such  a  provision  has  been  held  to  pre- 
vent recovery  by  the  lessor  of  anj'  portion  of  an  installment  of 
rent  if  the  land  is  sold,  before  such  installment  falls  due,  under 
a  lien  prior  to  the  lease,  there  being  in  such  case  no  person  en- 
titled, apart  from  the  statute,  to  the  entire  installment.^''-'''  And 
its  effect  would  appear  to  be  to  prevent  any  recovery,  under  such 
a  statute,  of  an  apportioned  part  of  the  rent,  by  the  represent- 
ative of  a  life  tenant  lessor  dying  before  the  rent  day,  for  the 
same  reason,  that  there  is  no  person  entitled  to  recover  the  entire 
rent.  The  remainderman  is  not  such  a  person,  it  is  conceived, 
since  a  lease  by  a  tenant  for  life,  not  acting  under  a  power,  is, 
after  his  death,  absolutely  void  as  regards  the  remainderman,-^"" 
and  is  incapable  even  of  confirmation  by  the  latter,  he  being  an 
utter  stranger  thereto. 3" '^  Such  a  possible  effect  of  this  particu- 
lar provision  of  the  statutes  has,  however,  never  been  suggested. 
An  apportionment  in  such  a  case  could  still  be  supported,  pre- 
sumably, under  the  earlier  statute  applying  in  terms  to  that 
particular  case. 

Occasionally  the  language  of  a  statute,  not  primarily  dealing 
with  the  apportionment  of  rent,  may  have  the  effect  of  author- 
izing such  apportionment  in  a  particular  case.  Thus,  a  provi- 
sion that  a  purchaser  at  execution  sale  shall  have  the  rents  till 
a  resale  or  redemption  has  been  regarded  as  entitling  him  to 
the  rent  from  leased  premises  only  until  redemption  or  resale, 
though  it  is  payable  in  advance  and  becomes  due  during  such 
lime.398  And  in  another  case  a  provision  that  the  purchaser  shall 
''from  the  time  of  sale"  receive  from  "the  tenant  in  possession, 
the  rents  of  the  property  sold"  was  held  to  give  the  purchaser  a 
share  of  the  installment  next  coming  due,  proportioned  to  the 
unexpired  part  of  the  rent  period.^^^" 

305  O'Neill  V.  Morris,  28  Misc.  613,  James  v.  Jenldns,  Bull.  N.  P.  9(T  b. 
59  N.  Y.  Supp.  1075.  ^"^  Byers  v.   Roth'schild,   11  Wash. 

306  Boe   d.   Simpson   v.   Butcher,   1    21>r.,  39  Pac.  688. 

Doug.  50;    Doe   d.  Potter  v.  Archer,  sno  Clarke  v.  Cobb,  121  Cal.  535.  54 

1  Bos.  &   P.   531;    Roe  d.   Jordan  v.  Pac.   74.     It  appears  to  be  assumed 

Ward,  1   H.   Bl.   96.  In   the   o-iinion,    wrongly,   It   is   suh- 

soTLudford  V.  Barber,  1  Term  R.  mitted,  that,  apart  from  the  statute, 

90;    Jenkins  v.   Church,   Cowp.   482;  the  purchaser  under  a  lien  prior  to 
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c.  Express  stipulations  for  apportionment.  Kont  may  be  ap- 
jiortionoil  as  to  time  by  virtue  of  a  stipulation  to  that  eflect,  with- 
out reference  to  any  statute  upon  the  subject.'*""  The  most  fre- 
quent instance  of  such  a  stipulation  occurs,  no  doubt,  in  the 
case  of  a  contract  for  the  sale  of  land  which  is  subject  to  a  lease, 
the  rent  being  in  terms  made  apportionable  as  of  the  date  either 
of  the  contract  or  of  the  conveyance. 

§  177.    Payment  of  rent. 

a.  Presumptions.  The  burden  of  showing  payment  of  an  in- 
stallment or  installments  of  rent,  as  of  any  debt,  is  ordinarily 
upon  the  person  assorting  such  payment.'*""'^ 

The  lapse  of  twenty  years  since  the  time  for  payment  raises 
a  presumption  of  payment,  it-  has  been  held,  even  though  the 
statute  of  limitations  does  not  apply,*"i  this  being  an  application 
of  a  doctrine  asserted  by  English  decisions  in  the  case  of  a  bond 
or  note,'*"2  and  freely  applied  in  this  country  in  other  cases.'*"^ 

The  giving  of  a  written  receipt  for  any  particular  installment 
of  rent  raises  a  presumption  that  all  previous  installments  have 

the  lease  would  have  the  whole  rent  102  N.  W.  367,  110  Am.  St.  Rep.  349. 

next  to  fall  due.     See  post,  at  notes  4oi  Lyon    v.    Odell,    65    N.    Y.    28; 

623,  637.  Central  Bank  of  Troy  v.  Heyedorn, 

■«oo  Blake   v.    Sanderson,   67   Mass.  48  N.  Y.  260;   Cole  v.  Patterson,  25 

(1  Gray)    332;   Perry  v.  Aldrich,  13  Wend.     (N.     Y.)     457;     Jackson     v. 

N.  H.  343,  38  Am.  Dec.  493;    Hecht  Davis,  5  Cow.    (N.  Y.)    123,  15   Am. 

V.   Heerwagen,   14    Misc.   529,    35    N.  Dec.  451. 

Y.  Supp.  1090.  In    Bailey    v.    Jackson,    16    Johns. 

Where  by   agreement  the  tenant,  (N.  Y.)   210,  8  Am.  Dec.  309,  it  was 

under  a  lease   reserving  an  annual  held  that  where  a  lease  was   made 

rent  payable  quarterly,  held  over  "at  in  England  of  land  in  this  country, 

the  same  rate,"  either  party  to  have  the   subpequent  removal   of  the  les- 

the   right,  by   a   month's  notice,   to  see    to     this    country,    the    lessor's 

terminate  the  lease,  the  tenant  was  ignorance  of  his  residence,  and  the 

regarded  as  liable  only  for  a  propor-  lessee's  denial  that  he  had  ever  paid 

tional  part  of  the  rent  for  the  time  rent  or  executed   the   instrument  of 

during  which  he  held  over,  this  be-  lease,   were   sufficient  to   rebut   this 

ing  construed   as  an  agreement  for  presumption     of     payment     arising 

apportionment.     May    v.    Rice,    108  from  the  lapse  of  twenty  years. 

Mass.   150,  11   Am.  Rep.  328.  402  Anonymous,  6  Mod.  22;  Oswald 

4008  Jones  V.  Hausmann.  23  N.  Y.  v.  Legh,  1  Term  R.  270. 

Rnppr.    Ct.    Cif^   Bo?,w.)    168;    Mont-  los  See  cases  cited  22  Am.  &  Eng. 

gomery    v.    Lenwer,    94    Minn.    133,  Enc.  Law   (2d  Ed.)    593. 
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been  paid,  a  presumption  which  is,  however,  rel3uttable.^04  The 
acceptance  of  an  installment,  without  the  giving  of  a  receipt,  will, 
it  seems,  have  the  same  effect.'*"^  The  giving  of  a  receipt  for  an 
installment  will  not,  it  has  been  held,  raise  a  presumption  of  the 
payment  of  installments  which  had  become  due  from  and  dur- 
ing the  tenancy  of  a  person  other  than  the  one  to  whom  the  re- 
ceipt is  given.^'^s 

b.  Giving  note,  bill,  or  bond  for  amount.  Eent  is  regarded  as 
a  debt  of  a  high  nature,  as  high  as  one  upon  a  sealed  instrument,'*''^ 
and  consequently  the  claim  for  rent  is  not  extinguished  by  the 
fact  that  the  tenant  gives  such  an  instrument  for  the  amount  of 
the  rent,  as  would  ordinarily  be  the  case  if  rent  were  regarded 
as  an  ordinary  simple  contract  debt,  and  the  landlord  has  there- 
after the  same  remedies  for  the  collection  of  the  rent  as  he  had 
before.^08  An(j  a  a  fortiori  it  is  not  extinguished  by  the  giving  of 
a  note  for  the  rent,4o»  or  a  bill  of  exchange.^^"     If,  however,  a 

404  Brewer  v.  Knapp,  18  Mass.  (1  recover  a  proportionate  part  of  the 
Pick.)   332,  11  Am.  Dec.  183;   Otten3    rent  from  the  other  tenant. 

V.  Fred.  Kriig  Brew.  Co.,  58  Neb.  ^oo  Snyder  v.  Kunkleman,  3  Pen. 
331,  78  N.  W.  622;  Decker  v.  Liv-  &  W.  (Pa.)  487;  Judge  v.  Eager,  2 
Ingston.  15  Johns.  (N.  Y.)  479;  Jen-  Speer  Law  (S.  C.)  436,  42  Am.  Dec. 
kins  V.  Calvert,  3  Cranch,  C.  C.  216,  380;  Bailey  v.  Wricau,  3  McCord 
Fed.  Cas.  No.  7,623.  Law    (S.  C.)    484;    Hilley  v.  Perrin, 

405  See  Terry  v.  Bale,  1  Dem.  Sur.  3  Ga.  App.  143,  59  S.  B.  342;  Horn- 
(N.  Y.)    452.  brooks  v.  Lucas,   24  W.  Va.  41)3,  49 

406  Wills  V.  Gibson,  7  Pa.  154.  Am.  Rep.  277;  Giles  v.  Ebsworth,  10 

407  Smith,  Landl.  &  Ten.  (3d  Ed.)  Md.  333;  Siitliff  v.  Atwood,  15  Ohio 
p.  177;  Willett  v.  Earle,  1  Vern.  St.  186;  Atkins  v.  Byrnes,  71  111. 
490;  Gage  v.  Acton,  Garth.  511;  Vin-  326;  Dorrance  v.  Jones,  27  Ala.  630. 
cent  V.  Godson,  4  De  Gex,  M.  &  G.  So  the  giving  of  a  note  does  not 
546.  affect   the   right  of  the  landlord   to 

408  Bates  V.  Nellis,  5  Hill  (N.  Y.)  a  year's  rent  as  against  an  execu- 
651;  Cornell  v.  Lamb,  20  Johns  (N.  tion  creditor,  under  the  statute  of 
Y.)  407;  Bailey  v.  Wright,  3  Mc-  Anne.  Fife  v.  Irving,  1  Rich.  Law 
Cord    (S.  C.)    484;    Smith.  Landl.  &    (S.  C.)    226  (post,  §  183). 

Ten.  (3d  Ed.)  177;  1  Rolle,  Abr.,  The  fact  that  the  note  is  secured 
Dett,  Extinguishment  (A),  pi.  2,  p.  by  a  chattel  mortgage  is  immaterial. 
605.  In  Howell  v.  Webb,  2  Ark.  360,  Atkins  v.  Byrnes.  71  111.  326;  Lof- 
however.  it  is  decided  that  if  one  sky  v.  Maujer,  3  Sandf.  Ch.  (N.  Y.) 
of  two  tenants  under  an  oral  lease    69. 

gives  his  individual  bond  for  the  4io  Loux  v.  Fox,  171  Pa.  68,  33  Atl. 
rent,  the  claim  for  rent  is  extin-  190  (bank  check);  Arguelles  v. 
guished,    and    consequently   he    may    Wood,  2  Cranch,  C.  C.  579,  Fed.  Cas. 
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bond  or  note  is  accepted  in  satisfaction  of  the  rent,  it  operates 
as  an  absolute  payment,  and  thereafter  the  lancHord  has  no 
remedy  for  the  collection  of  the  rent  as  such,  but  must  proceed 
upon  the  bond  or  note.^*^ 

Iji  this  country  it  has  been  held  that,  by  the  pving  of  a  note, 
bill,  or  bond  for  the  rent,  the  remedy  for  nonpayment  of  the  rent 
is  postponed  until  the  maturity  of  the  instrument  thus  given,  ap- 
parently on  a  presumption  to  the  effect  that  such  was  the  inten- 
tion of  the  parties.-*' 2  In  Enprland  there  is,  it  seems,  no  such  pre- 
sumption, but  the  jiiving  of  the  note  or  bond  is  to  be  considered 
by  the  jury  as  evidence,  together  with  the  circumstances  under 
which  it  was  given,  to  determine  whether  such  was  the  inten- 
1ion.-*i3 

c.  Payment  before  rent  due.  At  common  law  a  payment  of 
the  amount  of  the  rent  before  the  day  on  which  the  rent  became 

No.     520     (tenant     accepting     land-  credit    to    the    landlord    on    his    ac- 

lord's  draft).  count  as  If  the  tenant  had  paid  the 

■«ii  Drake  v.  Mitchell,  3  East,  251;  rent  in  money',  it  was  held  to  he  a 

Columbia  Iron  Co.'s  Appeal,  114  Pa.  question    for    the   jury    whether   the 

66.  transaction    constituted    a    discount 

In  Rowland  v.  Coffin,  26  Mass.   (9  of    the    bill    by    the    agent    for    the 

Pick.)   52,  it  was  regarded  as  prop-  tenant,  in  which  case  the  rent  was 

erly  a  question  for  the  jury  whether  paid,  and  a  distress  was   improper, 

a  note  was  accepted  as  payment  of  or  was  a  mere  advance  of  the  rent 

the  rent.  ^y    the    agent    to    the    landlord,    in 

In   Mulligan  v.  flollingsworth,    99  -.vhich  case  the  landlord  could    still 

Fed.    216,  where   the  lease   provided  distrain. 

that  the  lessee  should  give  his  note,        *i2  Judge  v.    Eager,   2   Specr   Law 

at    one    year,    and    should    pay    the  (S.  C.)  436,  42  Am.  Dec.  380;  Bailey 

taxes     "as     additional     rent,"     and  v.   Wright,    3   McCord   Law    (S.    C.) 

there  was  no  other  stipulation  as  to  484;  Fife  v.  Irving,  1  Rich.  Law  (S. 

rent,  it  was  held  that  the  execution  C.)  226;  Hornbrooks  v.  Lucas,  24  W. 

of    the    note    was    payment    of    the  Va.  493,  49  Am.  Rep.  277  (suspends 

rent,  and  hence  that  payment  of  the  right  of  distress), 
note  was  not  payment   of  the   rent,        4i3  Palmer    v.    Bramley    [1895]    2 

BO  as  to  involve  a  waiver  of  a  pre-  Q.    B.    405,    distinguishing    Davis    v. 

vious  forfeiture  for  waste.  Gyde.   2   Adol.   &  E.    623,   as   having 

In    Parrott  v.    Anderson,    7   Exch.  been      decided     on     the     pleadings. 

93.  where  a  tenant  gave  to  the  land-  This  case  is  followed  in  Colpitte  v. 

lord's   agent  a  bill  of  exchange  for  M^Cullough.    32    Nova    Scotia,    502. 

the    amount    of    rent    due,    and    the  Sep,  also.  Simpson  r.  Howltt,  39  U. 

agent    endorsed    the    bill    over  to   a  C.  Q.  B.  610. 
third    person,   and    afterwards    gave 
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due  did  not  operate  as  a  discharge,'*!^  and  it  did  not  even  prevent 
a  re-entry  for  nonpayment  of  the  rent  on  such  subsequent  day,^^" 
a  distinction  in  this  respect  being  taken  between  such  a  payment 
on  account  of  rent  and  on  account  of  a  sum  in  gross>^^  Such  a 
payment  on  account  of  rent  to  become  due,  was,  however,  suffi- 
cient in  equity,  no  doubt,  as  against  the  person  to  whom  it  was 
made.^^'^  And  there  are  probably  but  few,  if  any,  jurisdictions 
in  which  at  the  present  day  it  would  be  regarded  as  insufficient 
as  against  such  person  even  at  law,  in  view  of  the  statutes  au- 
thorizing equitable  defenses. 

Though  a  premature  payment  on  account  of  rent  would  thus 
be  sufficient  as  a  defense  against  the  beneficiary  of  the  payment, 
it  is  not,  according  to  the  common-law  authorities  above  referred 
to,  a  payment  of  the  rent,  until  the  rent  day  has  actually  arrived. 
Such  a  payment,  it  is  said  by  a  distinguished  English  judge, 
"is  not  a  fulfillment  of  the  obligation  imposed  by  the  covenant 
to  pay  rent,  but  is,  in  fact,  an  advance  to  the  landlord,  with 
an  agreement  that  on  the  day  when  the  rent  becomes  due,  such 
advance  shall  be  treated  as  a  fulfillment  of  the  obligation  to 
pay  the  rent,"^^^  and,  accordingly,  in  that  jurisdiction,  a  pay- 
ment of  rent  before  it  is  due,  while  good  as  against  the  per- 
son to  whom  it  is  made,  is  not  good  as  against  one  to  whom  the 
reversion  is  transferred  before  the  rent  falls  due.'*^"  In  this 
country,  however,  a  difi^erent  view  has  been  occasionally  as- 
serted, to  the  effect  that  such  a  payment  is  effective  as  against 
a  subsequent  transferee  of  the  reversion,*2o  the  result  of  which 

414  Co.  Litt.  315  a;  Clun's  Case,  10  4i8  Per  Wllles,  J.,  in  De  Nlcholls 
Coke,   127  a.  v.  Saunders,  L.  R.  5  C.  P.  589. 

415  Cromwel  v.  Andrews,  Cro.  Eliz.  4i9  De  Nicholls  v.  Saunders,  L.  R. 
15.  5  C.  P.  589.     And  see  Cook  v.  Guerra, 

416  Littleton    v.     Pernes,    1    Leon.  L.  R.  7  C.  P.  132. 

136,  where  it  is  said:  "If  the  les-  420  David  Bradley  &  Co.  v.  Pea- 
see  covenant  to  pay  his  rent  to  the  body  Coal  Co.,  99  111.  App.  427; 
lessor,  and  he  payeth  it  before  the  Stone  v.  Patterson,  36  Mass.  (19 
day,  the  same  is  not  any  perform-  Pick.)  476,  31  Am.  Dec.  156.  The 
ance  of  the  covenant,  causa  patet,  latter  case  cited  Farley  v.  Thomp- 
contrary  of  a  sum  in  gross."  son,    15    Mass.    18,    where    It    was 

417  See  Rockingham  v.  Penrice,  1  decided  that  a  parol  agreement, 
Swanst.  845,  note;  Nash  v.  Gray,  2  made  at  the  time  of  the  lease,  that 
Fost.  &  F.  391,  and  remarks  of  Ken-  the  installments  of  rent  should  be 
yon,  C.  J.,  in  Sturdy  v.  Arnaud,  3  paid  by  installments  of  interest  to 
Term  R.  599.  accrue  under  a  loan  by  the  lessee  to 
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doctrine  is  that  a  person  who  buys  the  revorsion  on  Iho  supposi- 
tion that,  as  owner  of  the  reversion,  he  will  receive  an  install- 
ment of  rent  which  is  due  at  a  subsequent  date,  may  be  deprived 
of  the  rent  by  a  prior  transaction  between  the  tenant  and  his 
vendor,  of  which  he  has  no  notice. 

The  ordinary  rule  is  that  a  purchaser  for  value  of  the  lo;^'al  title 
to  land  takes  free  from  equities  of  which  he  has  no  notice,  and 
it  is  not  apparent  why  the  purchaser  of  a  reversion  to  which  rent 
is  incident  should  not  be  entitled  to  the  benefit  of  this  rule.  Rent 
which  is  not  due  is  not  a  chose  in  action,*2i  and,  consequently, 
there  is  no  room  for  the  application,  in  this  connection,  of  the  rule 
that  an  assignee  of  a  chose  in  action  takes  subject  to  the  equities 
existing  between  the  original  parties.  The  English  rule,  placing 
upon  the  tenant  the  risk  of  deviation  from  the  terms  prescribed 
by  the  lease  in  this  respect,  is  the  only  s:'.fi-<,^uar<],  it  would  seem, 
against  collusion  between  a  landlord  and  his  tenant,  to  defraud 
one  about  to  purchase  the  former's  interest.  If  such  fraudulent 
collusion  should  be   shown,  the  purchaser  would  no  doubt  be 

the  lessor,  was  a  good  defense  to  an  to    the   latter's   creditors   should   be 

action  for  rent  by  one  to  whom  the  applied    in    extinguishment   of   rent, 

lessor    had    transferred     the    rever-  If  the  statpmonts  of  counsel  in  this 

sion    for   a   valuable    consideration;  case    are    correct,    the    lessee    made 

this   case   in    turn   citing  Sturdy   v.  such  payments  to  third  persons  af- 

Arnaud,    3    Term    R.    599,   where    It  ter    the    transfer    of    the    reversion 

was   decided    that  an   agreement    as  and    after    he,    the    lessee,    knew    of 

to    the    payment    of    a    per-onal    an-  the    transfer.     Under    such    a    deci- 

nuity  by  sums  to  become  due  from  ^ion,  a  les:=or,  it  would   reem,  need 

the     grantor    of    the     annuity    was  merely    -make    an    agrcemont    wir.Ii 

binding     on      the     annuitant's     as-  the   lo<5sec  at  the  time  of  the   lea-^e 

signees  in  bankruptcy.     This  seems  that  the  instf>liments  of  rent  are  to 

but   an    applicnlion    of   the   doctrine  be  paid  to  third  persons,  and  a  pur- 

)hat  such   assignees  take  the  bank-  chaser   of  the  reversion,  though  he 

rupt's   property   subject  to  all    equl-  has  no  rea'^on   to   surpect   the   exls- 

lies.  tonce    of    such    an    agreement,    and 

In  Hovey  v.  Walker,  90  Mich.  .527,  though   he   immediately   notifies  the 

51  N.  W.  678,  also,  there  is  in  effect  lessee  of  his   purchase,   can   merely 

a  decision   contrary  to   the   English  .stnrd  by   and   allow  the   rent  to  be 

rule.    It    being    there    held    that    a  naid   to   others    in    accordance   with 

transferee     of     the     reversion     was  the  agreement. 

bound  by  an  agreement,  of  which  he  421  Co.  Litt.  292  b:  Patten  v.  De- 
was  ignorant,  made  at  the  time  of  shon,  67  Mass.  (1  Gray)  325;  Van 
the  lease,  that  payments  to  be  made  Wicklen  v.  Paulson,  14  Barb.  (N. 
by  the  lessee  in  behalf  of  the  lessor  Y.)    654. 
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given  relief,422  but  to  prove  that  an  advance  payment  was  made 
with  such  a  purpose  would  ordinarily  be  difficult,  if  not  impos- 
sible. One  purchasing  land  is  ordinarily  charged  with  notice  of 
a  lease  thereof,  either  by  the  tenant's  possession  thereunder,  or 
the  record  of  the  lease,  but  to  impose  on  him  in  addition  the  obli- 
gation of  acquainting  himself  with  the  state  of  accounts  between 
his  vendor  and  the  tenant  under  the  lease  calls  for  a  degree  of 
vigilance  not  ordinarily  required  of  a  purchaser  of  property.  If 
the  tenant  chooses  to  make  advances  to  the  landlord  on  the 
strength  of  subsequently  accruing  liabilities  for  rent,  he  himself 
should  assume  the  risk  thereof  and  not  cast  them  upon  an  in- 
nocent third  person. 

There  are  occasional  decisions  in  this  country  to  the  effect  that 
a  payment  of  rent  before  it  is  due,  made  by  a  tenant  to  his  land- 
lord, is  invalid  as  against  one  claiming  as  purchaser  at  a  sale 
under  a  mortgage  or  judgment  constituting  a  lien  upon  the 
reversion.-*23  These  decisions,  while  according  in  result  with  the 
English  rule  above  referred  to,  are  based  on  a  different  theory, 
that  is,  that  the  tenant  is  charged  with  notice  of  the  mortgage  or 
judgment,  this  being  of  record,  and  consequently  cannot  there- 
after pay  rent,  before  it  is  due,  without  considering  the  possible 
rights  thereto  of  one  claiming  under  the  mortgage  or  judgment. 
But  it  does  not  seem  that  the  right  of  the  tenant  to  pay  in  ad- 
vance should  be  based  upon  the  state  of  the  records  at  the  time 
of  the  payment,  since  the  records  are  intended  for  other  pur- 
poses, that  is,  to  protect  subsequent  purchasers,  and  it  is  a  general 
rule  that  one  who  has  acquired  an  interest  in  the  land  previous 
to  the  recording  of  an  instrument  is  not  affected  with  notice  by 
such  record.^24     Under  the  English  rule,  which,  it  is  conceived, 

422  It  has  been  held  that  if  the  cases  the  claimant  of  the  rent  was 
tenant  fraudulently  pays  rent  in  a  purchaser  under  a  lien  prior  to 
advance  in  order  to  prevent  an  ex-  the  lease,  and  consequently  was 
ecution  purchaser  of  the  reversion  properly  in  the  position  of  one  as- 
from  obtaining  his  proportion  of  serting  paramount  title,  and  not 
the  rent,  such  purchaser  may  still  of  a  purchaser  of  the  reversion, 
distrain.  Baker  v.  Burton,  3  Houst.  Ante,  §§  73  c,  147.  The  decisions 
(Del.)    10.  assume,    however,    that    he    was    a 

423  Harris   v.   Foster,   97    Cal.    392,    purchaser  of  the  reversion. 

32   Pac.    246,    33   Am.   St.   Rep.    198;        42*  Webb,   Record    of  Title,   §   163; 

Martin  v.  Mr„rtin,  7  Md.  368,  61  Am.  2    Pomeroy,    Equity    Jurisprudence, 

Dec.    364;      Henshaw    v.    Wells,    28  §  657. 
Tenn.     (9    Humph.)     568.     In    these 
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asserts  the  preferable  view  iu  tliis  re{j:arcl,  a  payment  of  rent  to 
r.  landlord,  if  made  in  advanee,  is  invalid  as  a<j;ainst  one  claiming 
under  a  mortjrage  of  the  reversion,  even  though  the  mortgage  is 
not  made  till  after  the  payment,  that  is,  though  notice  of  the 
mortgage  at  the  time  of  payment  is  imi)ossible,-*25 

In  any  jurisdiction,  it  seems,  if  the  tenant  under  the  lease  is 
not  notified  of  the  transfer  c>f  the  reversion  until  after  the  day 
for  payment  of  rent  has  arrived,  his  premature  payment  will 
stand  as  if  made  on  that  day,  and  Ik-  will  be  protected  a;_'ainst 
any  claim  for  the  instalhncnt  o.n  the  part  of  the  transferee.''-'^ 

d.  Payment  to  person  not  entitled.  We  consider  elsewhere 
the  question  of  who  is  the  person  entitled  to  receive  the  rent  due 
by  the  tenant,^-'^  such  person  being  ordinarily  the  owmer  of  the  re- 
version, or  one  to  whom  the  rent  has  been  transferred  without 
the  reversion.  A  payment  to  one  other  than  the  person  en- 
titled to  the  rent  is  usually  invalid,-''^  unless  made  to  one  author- 
ized as  agent  to  receive  it  for  such  person.-*^^  And  it  has  been 
held  that  even  when  the  instrument  of  lease  named  the  person  to 
whom  rent  was  to  be  paid  during  the  term  for  the  account  of  the 
landlord,  the  latter  could,  unless  such  stipulation  was  for  the 
benefit  of  the  tenant,  revoke  such  person's  authority  to  receive 
the  rent,  so  as  to  render  a  subsequent  payment  to  him  invalid.-'-'^'' 
Likewise,  if  one  of  several  colessors,  who  have  named  an  agent  to 
whom  the  lessee  is  to  pay  the  rent,  revokes  the  authority  of  that 
agent,  and  so  notifies  the  lessee,  subsequent  payments  to  him  of 
rent  are  invalid  as  regards  the  share  of  that  particular  lessor.^^i 

*25  Cook  V.  Guerra,  L.  R.  7  C.  P.  Since  the  person  entitled  may  sue 
132.  at  law  for  the  rent  in  spite  of  such 

42«  See  Dreyfus  v.  Hirt,  82  Cal.  payments  to  a  third  person,  he  can- 
621,  23  Pac.  193.  not    proceed    in    equity.     Merrell    v. 

427  See  post,  §  180.  Atkin,  29  111.  469.     Compare  Daven- 

428  Merrell    v.    Atkin,    29    111.    469.    port  v.  Haynie,  30  111.  59. 

So  a  payment  to  the  lessor  of  rent  420  Eyles    v.    Ellis.    4    Bing.    112; 

due    to    his    transferee    Is    invalid.  White    v.    Mandeville,    72    Ga.    705 

Willard    v.    Tillman,    19    "Wend.    (N.  (payment  to  officer  levying  distress, 

Y.)  358:  Thomas  v.  Judy  (Tex.  Civ.  valid). 

App.)  44  S.  W.  890.     And  a  payment  i-!"  Venning  v.   Bray,   2   Best  &  S. 

of  rent  due  the  lessor  is  invalid  if  502. 

made  to  a  transferee  of  the  lessor.  4.si  Barrett  v.  Bemelmans,  163  Pa. 

Mohr  V.  Quigley,  30  Misc.  753,  63  N.  122,  29  Atl.  756. 

Y.  Supp.  149. 
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Even  the  fact  that  the  landlord  acquiesces  in  a  payment  to  a 
person  not  entitled  to  receive  it,  under  the  mistaken  impres- 
sion that  such  person  is  so  entitled,  has  been  held  not  to  preclude 
the  landlord  from  afterwards  collecting  it  from  the  tenant."2 
But  the  circumstances  may  be  such  that  the  landlord's  assent  to 
the  payment  of  rent  to  a  third  person  will  estop  him  from  after- 
wards asserting  a  claim  to  the  rent  so  paid.^^a 

A  payment  of  the  rent  to  one  of  two  or  more  tenants  in  com- 
mon entitled  thereto  has  been  held  to  be  a  good  payment  as  to 
all,'*^'*  a  view  which  accords  with  the  ordinary  rule  that  payment 
may  be  made  to  one  of  two  or  more  joint  payees.^^s 

e.  Payment  by  discharge  of  landlord's  obligations.  In  cer- 
tain cases  payments  made  to  a  person,  other  than  the  landlord  or 
the  landlord's  agent,  may  be  regarded  as  payments  pro  tanto  on 
the  rent.  The  general  principle  underlying  these  cases  is  that 
"the  immediate  landlord  is  bound  to  protect  his  tenant  from  all 
paramount  claims;  and  when,  therefore,  the  tenant  is  compelled, 
in  order  to  protect  himself  in  the  enjoyment  of  the  land  in  respect 
of  which  his  rent  is  payable,  to  make  payments  which  ought,  as 
between  himself  and  his  landlord,  to  have  been  made  by  the 
latter,  he  is  considered  as  having  been  authorized  by  the  land- 
lord so  to  apply  his  rent  due  or  accruing  due."-*-"^^  Accordingly 
it  is  held  that  a  subtena.nt  may  pay  to  the  head  landlord  rent 
due  to  the  latter  by  the  sublessor,  and  deduct  the  amount  of  his 
payment  from  the  rent  to  be  paid  to  the  sublessor,'*^?  and  it  is 
immaterial  whether  such  payment  was  in  any  way  constrained 
or  even  demanded  by  the  head  landlord.^^s  ^j^^  ^^le  same  prin- 
ciple has  been  applied  when  the  tenant  paid  taxes  due  by  the 
landlord,^^^   or  an   annuity   charged   on  the  land.*^*'     It  would 

482  Williams     v.     Bartholomew,     1  437  Taylor     v.     Zamira,     6    Taunt. 

Bos.  &  P.  326.  524;    Sapsford    v.    Fletcher,    4   Term 

433Winterink      v.      Maynard,      47  R.     511;      Collins     v.     Whilldin,     3 

Iowa,      366;      Campbell     v.     Heflin  Phila.      (Pa.)      102;      Thompson     v. 

(Tex.)    16  S.  W.   539.  Commercial   Guano  Co.,   93  Ga.   282, 

43*  Grossman    v.    Lauber,    29    Ind.  20  S.  B.  309. 

618.      See    Robinson    v.    Hofman,    4  43s  Carter  v.  Carter,   5  Bing.  406; 

Bing.  562.  Peck  v.  Ingersoll,  7  N.  Y.   (3  Seld.) 

435  See    authorities    cited    22    Am.  528;     Raubitscheck     v.     Semken,     4 

&  Eng.  Enc.  Law  (2d  Ed.)   618.  Abb.  N.  C.  205,  note. 

430  Per    Rolfe,    B.,    in    Graham    v.  439  See  ante,  §  142. 

Allsopp,  3  Exch.  186.  440  Taylor  v.  Zamira,  6  Taunt.  524. 
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likewise  apply,  it  seems,  in  favor  of  a  tenant  paying  the  principal 
or  interest  of  a  mortgage  prior  to  the  lease,  upon  the  demand 
of  the  mortgagee.-**^  But  it  has  been  decided  that  the  tenant 
thus  making  a  payment  to  a  third  person  to  protect  his  possession 
can  deduct  it  only  from  rent  then  due,  or  the  installment  next 
becoming  due,  and  he  cannot  pay  the  next  installment  of  rent 
in  full  and  seek  to  deduct  the  payment  made  to  a  third  person 
from  an  installment  subsequently  falling  due.^-*^  A  payment  to 
a  third  person,  thus  to  operate  as  a  payment  pro  tanto  on  the  rent, 
must,  it  is  said,  be  made  in  order  either  to  relieve  the  tenant  of 
an  incumbrance  on  the  premises  or  to  discharge  a  debt  due  by 
the  landlord,  and  consequently  a  payment  of  the  amount  of  the 
rejit  to  one  vidio  claims  merely  by  paramount  title  is  not  sufficient 
for  this  purpose.^-*'-  ^^* 

If  the  instrument  of  lease  expressly  authorizes  the  tenant  to 
make  certain  payments  to  a  third  person  on  account  of  the  rent, 
the  making  of  such  payments  will  discharge  the  rent  pro  tanto.**^ 
A  provision  authorizing  the  lessee  to  withhold  from  the  landlord 
a  sufficient  part  of  the  rent  to  pay  a  third  person  for  work  and 
material  furnished  in  erecting  the  house  on  the  premises,  "as 
the  parties  shall  hereafter  agree  or  shall  hereafter  be  determined 
is  due,"  was  held  to  authorize  the  lessee  to  retain  a  reasonable 
sum  for  the  purpose,  if  the  amount  due  such  creditor  had  not 
been  determined  when  the  rent  fell  due.***^ 

A  provision  of  the  lease  for  the  "alloAvance"  to  the  lessee  of  a 
certain  amount  off  the  rent  on  account  of  certain  things  to  be 
done  by  the  lessee  or  certain  payments  to  be  made  by  him  does 
not,  it  has  been  decided,  decrease  the  amount  of  the  rent  re- 
served.**'^ 

4*1  Johnson  v.  Jones,  9  Adol.  &  E.  440  Hunt    v.    Thompson,    84    Mass. 

809;    Unrlerhay    v.    Read,    20    Q.    B.  (2  Allen)    341. 

DIv.  209.  **~  Mason   v.   Chambers,    Cro.    Jac. 

442  Carter  v.   Carter,   5  Bing.   406;  ?,4;    s.    c,    sub.    nom..    Chambers    v. 

Andrew   v.   Hancock,    1    Brod.   &   B.  M.ison,    Yel.    42,    47;    Burroughs    v. 

37;    Stubbs   V.    Parsons,    3    Barn.    &  Hays,   Comb.    21;    Davies   v.    Stacey, 

Aid.   516;    Dawes  v.  Thomas   [18921  12  Adol.  &  E.  506.     But  in  Johnson 

1  Q.  B.  414.  V.  Carre,  1  Lev.  152,  it  was  held,  in 

4i3,  444  Boodle  V.  Campbell.  7  Man.  debt  for  rent  on  a  lease  for  years, 

&  G.  3Sfi.  that  a  covenant  by   the  lessor  that 

445  Taylor  v.  Beal,  Cro.  Eliz.  222;  the    lessee    might    deduct    so    much 

Roper  v.  Bumford,  3  Taunt.  7b.  for   charges   was   pleadable    in   bar, 
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f.  Payment  in  commodities  or  labor.  As  before  stated,  rent 
may,  by  the  terms  of  the  lease,  be  payable  in  money,  in  specific 
articles,  or  in  the  performance  of  services,  and,  even  if  a  money 
rent  is  .named  by  the  lease,  particular  installments  of  rent  may, 
by  agreement,  be  paid  in  commodities  or  by  the  rendition  of 
services.^'*^  Where  the  lease  provides  for  the  payment  of  rent 
in  specific  articles,  the  fact  that  money  to  an  equivalent  value 
has  been  received  for  many  years  does  not,  it  has  been  held,  show 
an  agreement  thereafter  to  receive  money  in  place  of  the  articles 
named.^^^  But  a  stipulation  for  the  payment  of  a  certain  sum 
as  rent  in  specific  articles  at  prices  named  has  been  regarded  as 
leaving  it  optional  with  the  tenant  whether  to  pay  the  sum  named 
or  to  deliver  the  articles,^^*^  this  corresponding  with  the  general 
rule  as  to  a  contract  in  that  iorm^^^ 

A  lessee  agreeing  to  pay  rent  in  money  or  in  a  particular  im 
provement  on  the  premises,  to  be  completed  by  the  end  of  the 
term,  cannot,  it  has  been  decided,  claim  credit  for  work  done  on 
the  improvement,  this  having  been  washed  away  before  com- 
pletion.452 

"Where  rent  is  to  be  paid  in  commodities,  the  title  to  such  com- 
modities passes  to  the  landlord  when  delivered  to  him  personally 
or  at  the  place  named,^^^  and  the  fact  that  they  are  not  delivered 
at  the  place  named  is  immaterial  if  they  are  accepted  by  the  land- 
lord.^^"*  But  if  the  landlord  has  an  option  whether  to  accept 
money  rent  or  to  take  an   equivalent  amount  of  the  products 

it  being  in  the  same  deed,  and  that  tinned    receipt   of   money   may    prc- 

the  tenant  was  not  "put  to  circuity  vent     a     forfeiture     for     failure     to 

of  action  and  to  bring  an  action  on  furnish  the  specific  articles  prompt- 

the  covenant."  ly.     Id.     See  post,  §  194  1   (2),  note 

4*8  In  Dills  V.   Stobie.   81   111.   202,  341. 

it  -was   held   that  if  the  tenant,   on  iso  Heywood    v.    Heywood,    42    Me. 

quitting    the    premises,    offered    cer-  229,  66  Am.  Dec.  277. 

tain    chattels    on    the    premises,    ex-  451  See  22  Am.  &  Eng.  Enc.  Law 

ceeding  in  value  the  amount  of  the  (2d  Ed.)  542. 

rent   due,   in    payment   of   the    rent,  452  Clayton  v.  McKinney,  57  Tenn. 

and  the  landlord  made  no  objection,  (10  Heisk.)   72. 

but   retained    them    for    a    consider-  453  Burns    v.   Cooper,    31    Pa.    426; 

able  time,  he  might  be  regarded  as  Fordyce  v.  Hathorn.  57  Mo.  120. 

having  accepted  them  in  payment.  454Hougland  v.  Dent,  52  Mo.  App. 

44oLilley  v.  Fifty  Associates,   101  237. 
Mass.     432.    But     such     long     con- 

L.  and  Ten.  69. 
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of  the  leased  promises,  ho  has  no  title,  it  has  been  said,  to  any 
part  of  such  products,  until  he  takes  possession  thereof.*" 

g.  Payment  by  means  of  repairs.  Upon  the  question  whether, 
when  \\w  hindlord  is  under  an  olditiation  to  make  rejjairs,  the 
tenant  can  make  them  and  treat  tlie  sums  so  expended  as  pay- 
ments on  account  of  rent,  is  a  question  on  which  the  aulhitrities 
are  not  in  accord.  In  case  it  is  expressly  ai^reed  that  sums  ex- 
pended by  the  tenant  on  repairs  shall  be  applied  on  the  rent,  such 
expenditures  constitute  a  payment  pro  tanto*-'^  in  accor(hince 
with  a  }j;eneral  rule  that  payments  made  by  a  debtor  to  a  third 
person,  in  accordance  with  an  agreement  with  the  creditor,  and 
on  account  of  the  debt,  are  a  discharfje  pro  tanlo  of  the  debt. 
There  are  also  authorities  to  the  effect  that  an  agreement  by  the 
lessor  that  the  lessee  may  make  repairs  at  the  lessor's  expense 
has  a  like  effect,  of  constituting  the  expenditures  made  by  thi 
lessee  for  repairs  a  payment  in  whole  or  in  part  of  the  rent."***^ 
But  a  modern  English  case  appears  to  adopt  a  contrary  view.'*'*^ 

♦55  In  re  Wait,  24  Mass.   (7  Pick.)  pair  the  saiti  lands  at  the  time  they 

100,  19  Am.  Dec.  262.     In  this  case  were  ruinous  at  the  expense  of  the 

the   lease   was   construed   as   giving  plaintiff,"    and    alleged    the   making 

the    landlord    the    right    to    take    a  of  repairs,  and  upon  the  statement 

part  of  the  products  of  the  premises  by  plaintiff's  counsel  that  it  was  not 

only  so  long  as  the  lessee  was  alive,  shown  that  the  repairs  ought  tx)  bo 

so    that    on    the    lessee's    death    the  made    with    the    rent,    Bealknap,    J., 

title  thereto  became  absolutely  vest-  remarked:      "He   has   said    that   the 

ed  In  the  administrator.  messuage    was    ruinous    and    defec- 

456  Dallman  v.  King,  4  Bing.  N.  tive,  and  that  tie  has  expended  the 
C.  105;  Woods  v.  Rock.  Ale.  &  N.  money  in  repairs;  by  which  pay- 
57;  Fillebrown  v.  Hoar,  124  Mass.  ment,"  and  the  plaintiff's  counsel 
580;  Stanley  v.  Turner,  68  Vt.  315,  then  said  that  the  expenditures  for 
35  Atl.  321.  See  Clnvton  v.  McKin-  repairs  were  a  part  only  of  the  rent, 
ney,  57  Tenn.  (10  Heisk.)  72.  But  This  case  is  translated  in  a  learned 
in  Y.  B.  14  Hen.  4,  27,  there  is  a  article  on  the  point  under  discus- 
dictum  by  Hankeford,  J.,  that  if  the  sion  in  17  T^aw  Quart.  Rev.,  at  p.  26, 
lease  was  by  deed,  a  parol  agree-  by  Arthur  E.  Hughes,  Esq. 
ment  by  the  lessor  that  such  pay-  in  Bro.  Abr.,  Dette,  pi.  236,  It  Is 
mcnts  might  be  applied  on  the  rent  said:  "Debt  upon  a  lease  by  inden- 
could  not  be  shown.  ture  which   allowed    that   the   lessee 

*57  In  Fltzherbert's  Abr.,  Barre,  should  repair  the  house  at  the  cost 
242;  s.  c,  Bellewe's  Cases  temp,  of  the  lessor.  It  is  a  good  plea  In 
Rirh.  2  (reprint  1869)  p.  137,  the  debt  for  the  rent  that  he  had  ex- 
defendant  in  an  action  of  debt  for  pended  it  upon  the  repair?." 
rent  alleged  that  the  plaintiff  les-  45s  Graham  v.  Tate,  1  Maule  &  S, 
sor  "granted  us   that  we  might  re-  609,  where.  In  assumpsit  by  the  ten- 
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There  are  at  least  dicta  among  the  older  authorities  to  the  ef- 
fect that  a  mere  covenant  by  the  lessor  to  make  repairs  will  of 
itself  authorize  the  lessee  to  make  them,  and  assert  his  expendi- 
ture in  this  regard  as  a  payment  upon  the  rent  when  sued  in 
debt  therefor.'*^'-*  And  there  is  a  case  in  this  country  to  the  same 
effect.^^^  There  is,  however,  a  modern  English  decision  to  the 
contrary .^^1-  ^^^ 

h.  Excusing  payment  of  rent  by  way  of  gift.  It  has  been 
held  that  a  liability  for  particular  installments  of  rent  cannot 
be  extinguished  by  the  voluntary  gift  of  the  debt  to  the  tenant, 
unless  there  is  a  delivery  of  a  written  receipt  for  the  rent,  or  of 
some  equivalent  instrument,*^-^  this  being  in  conformity  with 
the  general  rule  that  the  gift  of  a  debt,  made  by  the  creditor 
to  the  debtor,  must  be  evidenced  by  writing,  or  by  the  surrender 
of  the  evidence  of  indebtedness.^^^ 

ant  for  money  laid  out  and  expend-  pair  (quod  fuit  concessum)."  In 
ed  on  behalf  of  the  defendant  land-  Chief  Baron  Gilbert's  work  on  the 
lord,  it  appeared  that  the  tenant  Action  of  Debt,  it  is  said,  at  p.  442 
was,  by  the  terms  of  the  lease,  to  (as  quoted  in  17  Law  Quart.  Rev.  at 
pay  all  taxes  except  the  landlord's  p.  30) :  "If  a  man  declares  for  rent 
property  tax,  which  the  "latter  upon  a  deed  indented,  and  the  les- 
agreed  to  allow,"  and  the  tenant  sor  covenants  to  repair,  there,  if  the 
also  agreed  to  lay  out  twenty  pounds  lessee  lays  out  any  part  of  the  rent 
In  repairs,  which  the  landlord  also  in  repairs,  he  must  plead  the  lessor's 
"agreed  to  allow,"  and  it  was  held  covenant  to  repair  and  that  he  laid 
that  the  landlord  having  distrained  out  the  rent  in  pursuance  of  the  cov- 
for  the  whole  amount  of  the  rent,  enant,  but  cannot  give  the  rent  In 
without  allowing  for  repairs  or  for  evidence  on  the  general  issue, 
the  property  tax,  the  tenant  could  *  *  *  And  this  must  be  pleaded 
not  recover  "upon  the  question  of  as  well  where  the  lessor  covenants 
repairs,"  though  he  might  recover  to  repair  as  where  the  lessor  cov- 
as  to  the  taxes.  It  is  not  stated  why  enants  that  the  lessee  shall  repair 
he  could  not  recover  as  to  the  re-  out  of  the  rents.  For  in  the  first 
pairs.  case  if  the  lessor  do  not  repair,  the 

459  Taylor  v.  Beal,  Cro.  Eliz.  222;    lessee  may  do  it  in  preservation  of 
s.    c,    sub.    nom.,    Beale    &    Taylor's    his  own  estate." 

Case,  1  Leon.  237.     In  Y.  B.  12  Hen.        4co  Cheuvront   v.    Bee,    44    W.   Va. 
8,  1,  Brudnel,   J.,  says  that  "if  the    103,    28    S.   E.    751. 
lessor  covenants  to  repair  the  house        ^ni,  462  See  Graham  v.  Tate,  1  Maule 
and  does  not  do  it,  the  lessee  can  re-  &  S.  609,  supra,  note  458. 
pair  it  and  stop  so  much  money  in        463  in  re  Gregg,   11   Misc.    153,    32 
his  hand  in  spite  of  his  deed,  and  if   N.  Y.  Supp.  1103. 
he  has  any  trees  growing  upon  the       464  See  cases  cited  14   Am.  &  Eng. 
place,  he  can  cut  them  down  and  re-    Enc.  Law    (2d  Ed.)    1031. 
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i.  Application  of  payments  on  rent.  Tho  nilo  ordinarily  rec- 
ognized in  this  country',  that,  if  a  debtor  in  making;  a  payment 
fails  to  state  to  which  of  one  or  more  claims  the  payment  shall 
be  applied,  the  creditor  may  make  such  application  as  he  may 
please,  applies  in  connection  with  claims  for  rent  as  in  other 
cases.  Thus  the  landlord  may,  in  such  case,  apply  the  payment 
upon  an  unsecured  claim  rather  than  upon  the  rent,  which  is  se- 
cured,^'^'^  even  though  this  results  in  a  forfeiture  of  the  lease- 
hold for  nonpayment  of  rent.^^*'  And  he  may  apply  it  on  later 
installments  of  rent  as  against  one  who  is  surety  for  the  earlier 
installments,'*^^  or  he  may  apply  it  on  earlier  installments,  which 
accrued  before  an  assignment  of  the  leasehold,  as  against  the  as- 
signec^''^  If  no  application  of  payments  is  made  by  either  the 
tenant  or  landlord,  they  will  be  applied  upon  the  installments  of 
rent  which  first  become  due.^^'® 

If  colessees  direct  the  application  of  a  payment  made  by  them 
upon  the  rent,  the  landlord  cannot  apply  it  upon  an  individual 
debt  of  one  of  them,^"*^  and,  necessarily,  if  a  single  tenant  directs 
a  payment  to  be  applied  on  rent,  the  landlord  cannot  apply  it 
otherwise.'*'^ 

3.  Pleading  payment.  At  common  law,  in  an  action  of  debt 
for  rent,  that  the  rent  has  been  paid  might  be  shown  under  a 
plea  of  nil  debet,  of  rien  in  arrear,  or  of  payment,  while  if  the 
rent  had  been  satisfied  by  distress  the  plea  was  levie  per  distress. 
In  assumpsit,  evidence  of  payment  could  be  given  under  the  gen- 
eral issue.  In  covenant,  payment  was  a  proper  plea,  provided 
the  payment  was  made  upon  the  day  on  which  the  rent  became 
due,  but,  if  made  subsequently,  this  itself  involving  a  breach  of 
the  covenant,  accord  and  satisfaction  was  the  proper  plea.'*^^  Jn 
this  country  the  admissibility  of  evidence  of  payment  under  the 

4cr,  Soluble  Pac.  Guano  Co.  v.  Har-       467  Brewer  v.  Knapp,  18  Mass.    (1 
ris,  78  Ga.   20;     Aderholt  v.  Embry,    Pick.)    332,  11  Am.  Dec.  183. 
78    Ala.    185;    Thatcher    v.    Tillory       *««  Collender    v.    Smith.    20    Misc. 
(Tex.    Civ.    App.)     70    S.    W.    782.    612,  4.5  N.  Y.  Supp.  1130. 

4fioReed  v.  Ward,  22  Pa.  144. 
470  Kahler    v.    Hanson,    53    Iowa, 
008,  6  N.  W.  57. 

lord    fails   to    do    so.     Garrett's   Ap-        4-1  Atkinson   v.   Cox,   54   Ark.   444, 
peal,    100   Pa.    597.  16  g   -^   -[24.     See  Avera  v.  McNeill, 

4r.G  Brown  v.  Larry    (Ala.)   44  So.   77  n.  C.  50. 
841.  472Comyn,  Landl.  &  Ten.   535-538. 


The    law    will    make    such    applica- 
tion, it  has  been  decided,  if  the  land- 
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general  issue  plea,  the  equivalent  of  the  non  delet  or  the  non  as- 
sumpsit of  the  common  law,  would  presumably  be  determined,  in 
connection  with  an  action  of  rent,  by  the  general  rule  in  this 
regard  which  may,  by  reason  of  statute,  or  otherwise,  apply  to 
actions  of  contract  generally ,^^3  while  satisfaction  by  distress 
would  presumably  be  required  to  be  pleaded  specially .^^^ 

§  178.    Tender  of  rent. 

a.  Effect  of  tender.  A  tender  of  rent  on  the  day  on  which  it 
is  due,  if  kept  good,  is  a  defense  to  a  subsequent  action  for  rent, 
relieving  the  tenant  from  any  liability  for  interest  or  costs.'*''^ 
It  also  prevents  a  forfeiture  for  nonpayment  of  the  rent  so 
tendered,^'^^  and  a  valid  tender  of  the  rent  at  any  time  will  ren- 
der a  subsequent  distress  illegal,  unless  the  landlord  demands 
the  rent  before  distraining.^'^T  ^  valid  tender  of  rent  payable 
in  crops  has  been  held  to  pass  the  title  to  the  crops  tendered, 
and  to  place  upon  the  landlord  the  risk  and  expense  of  their 
subsequent  keeping.'*'^^ 

b.  Time  of  tender.  A  tender  made  before  the  day  on  which 
the  rent  is  payable  is  insufficient  for  any  purpose,  if  not  ac- 
cepted by  the  landlord,'*'^^  the  same  rule  being  applicable  to  a 
tender  of  rent  as  of  any  other  debt.-^s*^ 

A  personal  tender  of  the  rent  after  the  day  for  payment,  with 
interest  and  costs,  is  ordinarily  sufficient  to  prevent  a  subsequent 
distress,  unless  the  landlord  thereafter  demands  the  rent.^^i  At 
common  law  it  is  not  sufficient  for  other  purposes,  it  seems,482 

473  See  16  Enc.  Pldg.  &  Prac.  170  et  But  if  the  landlord  denies  the  re- 
seq.;  Hubbard  v.  McCormick,  33  111.  lation  of  tenancy,  the  tender  need 
App.  486;  Russell  v.  Fabyan,  28  N.  not,  it  has  been  said,  be  repeated. 
H.  543,  61  Am.  Dec.  629.  Parker  v.  Gortatowsky,  129  Ga.  623, 

4T4See  Lear  v.  Edmonds,  1   Barn.    59  S.  E.  286. 
&  Aid.   157.  *''''  See   post,    chapter  XXXIT. 

4T5  Remsen  v.  Conklin,  18  Johns.  47s  Fordyce  v.  Hathorn,  57  Mo. 
(N.   Y.)    447;    Walter  v.    Dewey,    16    120. 

Johns.  (N.  Y.)  222;  Livingston  v.  4T9  mingworth  v.  Miltenberger,  11 
Miller,  11  N.  Y.   (1  Kern.)    80;   Par-    Mo.   80. 

ker  V.  Gortatowsky,  129  Ga.  623,  59  4so  See  22  Am.  &  Eng.  Enc.Law  (2d 
S.  E.  286;  Crouche  v.  Fastolfe,  T.  Ed.)  530;  28  Am.  &  Eng.  Enc.  Law 
Raym.  418.  (2d   Ed.)    20. 

476  That  it  must  be  kept  good,  see       4si  See   post,   chapter   XXXII. 
Occidental  Real  Estate  Co.  v.  Gant-       ■is'^  That  it  is  not,  at  common  law, 
ner,  7  Cal.  App.  727,  95  Pac.  1042.   sufficient    to    prevent    a    forfeiture 


1094  RENT.  §  178 

but  it  would,  ordinarily,  at  the  present  day,  if  kept  good,  be 
sufiicient  to  prevent  a  forfeiture.^^^  Iq  na,,st  states,  presumably, 
a  tender,  after  the  day  for  payment,  of  rent,  as  of  most  other 
debts,  is  sufficient  to  exclude  liability  for  subsequent  interest  and 
costs.-«84 

c.  Place  of  tender.  If  a  particular  place  is  named  for  the 
payment  of  rent,  a  tender  elsewiiere  is  iusufficic'ut.-*^=^  The  les- 
see's right  to  make  tender  at  the  particular  i)lace  named  by  the 
lease  is,  however,  waived,  it  has  been  decided,  if,  when  called 
on  for  the  rent  on  the  premises,  he  promises  to  pay  it  the  next 
day  at  the  lessor's  office,  and  refuses  to  pay  it  the  next  day 
when  called  on  for  it  on  the  premises,  and  thon  tenders  it  at  the 
place  named  by  the  lease,  at  which  place  there  is  no  person  to 
receive  it.^^® 

If  no  place  for  payment  is  named,  the  tenant  may  make  tender 
at  any  place  at  which  he  may  find  the  landlord,-*^^  unless,  it 
seems,  the  rent  to  be  paid  consists  of  grain  or  other  bulky  ar- 
ticles, in  which  case  it  is  his  duty  to  deliver  them  on  the  land.^^^ 

d.  Person  to  whom  tender  to  be  made.  The  tender  must 
ordinarily  be  made  to  a  person  entitled  to  receive  the  rent,  that 

would  seem  to  follow  from  the  fact  v.  Le  Conte,  6  Cow.  (N.  Y.)  728;  Co. 

that    even    acceptance    of    the    rent  Litt.  210  b. 

after   it  is   due    is   not  sufficient    to        ^ss  Fordyce    v.    Hathom,    57    Mo. 

prevent  a  forfeiture  for  its  nonpay-  120;    Remsen   v.  Conklin,   18   Johns. 

ment.     See   post,    §   194    i    (1)     (b),  (N.  Y.)  450.     But  if  the  articles  are 

at  note  214.     That  tender  after  the  to    be    delivered    in    a    certain    city. 

date   for    payment    is   not   sufficient  the  tenant  must  ascertain  at  what 

In   actions   for   a  personal    debt,   see  place  in  the  city  the  landlord  wishes 

Dixon  V.  Clark,  5  C.  B.  379;    Hume  them    delivered.     Lush    v.    Druse,    4 

V.  Peploe,  8  East,  108;  Poole  v.  Tum-  Wend.    (N.  Y.)    313. 

bridge,  2  Mees.  &  W.  223.  In  Holt  v.  Miller  (Tex.  Civ.  App.) 

483  See  post,   §  194   1   (3).  32  S.  W.  823,  it  is  decided  that  the 

484  See  28  Am.  &  Eng.  Enc.  Law  fact  that  the  landlord  had  asked 
(2d  Ed.)  12;  Hunt,  Tender,  §§  281,  the  tenant  where  he  should  deliver 
363,  364;  11  Cyclopedia  Law  &  Proc.  his  share  of  the  crop  rent,  and 
71,  77;  22  Cyclopedia  Law  &  Proc.  that  the  landlord  had  refused  to 
1555,  1557.  tell  him,  did  not  justify  the  tenant 

488  Bac.   Abr.,  Tender    (C);    Start-  in    removing    a    part    of    the    crop, 

up  v.  Macdonald,   6  Man.  &  G.  623,  though   enough  was  left  to  pay  the 

opinion  of  Parke,  B.  rent,    the    landlord    having    In    the 

4Rn  Fisher  v.  Smith,  48   111.  184.  meanwhile  notified  him  of  the  place 

4«T  pac.   Abr.,  Tender    (C);    Cropp  for  delivery,  but  no  delivery  having 

v.  Hambleton,  Cro.  Eliz.  48;  Hunter  been   made. 
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is,  either  to  the  landlord  himself,*^^  or  to  the  agent  of  the  land- 
lord,'*^'^  as,  for  instance,  the  officer  charged  with  the  levy  of  a 
distress  warrant.^^i 

e.  Tender  in  landlord's  absence.  There  are  cases  to  the  ef- 
fect that,  if  no  place  of  payment  is  named,  the  land  being  re- 
garded as  the  place  for  tender  in  such  case,  the  prese-nce  of  the 
tenant  on  the  land,  upon  the  day  fixed  for  payment,  prepared  to 
pay  the  rent,  is  equivalent  to  a  personal  tender  for  the  purpose 
of  an  action  of  debt,  provided  he  keeps  the  tender  good,'*^^  though 
it  v^^as  held  othervt^ise  on  a  plea  by  plaintiff  in  replevin,  it  being 
decided  that  the  fact  that  the  tenant  was  ready  on  the  land, 
prepared  to  pay,  without  any  tender,  did  not  oblige  the  landlord 
to  demand  the  rent  before  distraining.'*^^  In  this  country  such 
a  tender  on  the  land  has  been  regarded  as  sufficient  as  a  defense 
to  an  action  on  a  covenant  for  rent."*^^  It  has  been  suggested  in 
two  cases  that  such  a  tender  on  the  land  is  sufficient,  even  though 
the  lease  stipulates  that  the  rent  shall  be  paid  at  a  place  to  be 
named  by  the  landlord,  if  the  landlord  fails  to  name  such  place,*^'' 
though  it  was  actually  decided  merely  that  a  tender  of  some  sort 
is  not  excused  under  such  circumstances  by  the  fact  that  the 
landlord  fails  to  name  the  place.^^^     The  view  that  a  tender  is 

489  Smith  V.  Goodwin,  4  Barn.  &  ^s*  Walter  v.  Dewey,  16  Johns.  (N. 
Adol.  413;  Browne  v.  Powell,  4  Bing.    Y.)    222. 

230.  *^^  See  opinions  of  Spencer,  C.  J., 

490  Bennett  v.  Bayes,  5  Hurl.  &  N.  in  Remsen  v.  Conklin,  18  Johns.  (N. 
391_  Y.)  448,  and  of  Selden,  J.,  in  Living- 

491  Hatch  V.  Hale,  15  Q.  B.  10;  ston  v.  Miller,  11  N.  Y.  (1  Kern.)  80. 
Howell  V.  Listowell  Rink  &  Park  Where  the  payment  was  to  be 
Co.,  13  Ont.  476;  Hilson  v.  Blain,  2  ™ade  at  such  a  place,  within  a  city 
Bailev  Law   (S    C  )    168  distant  from  the  land,  as  the  land- 

492  Crouche  v.  Fastolfe,  T.  Raym.  lord  should  designate,  it  was  held 
418;  Brownlow  v.  Hewley,  1  Ld.  that  the  tenant  must,  if  the  land- 
Raym  82  Contra,  semble,  Osborn  ^^^^  failed  to  designate  a  place,  seek 
V.   Beversham,    1   Vent.   322.   3   Keb.  o^^t    the    landlord    to    inquire   as    to 

9  T         209  *^®  place,  and  that  if  he  could  not 

.._,,-,  find  the  landlord,  probably  any  suit- 

493  Home  V.   Lewin,  1  Ld.   Raym.      ^,       ,         .     x,.      .^  i^  v        ^ 

able  place  m  the  city  would  be  suffl- 

639.    Salk.    583;    Cranley    v.    Kings-   ^^^^^     ^^^^  ^    ^^^^^^  ^  ^.^^^    ^^ 

well.  Hob.  207;  Vin.  Abr..  Rent  (I),  y)    313. 

There  is  a  dictum,  apparently  to  the  ^gg  Livingston  v.   Miller,   11   N.  Y. 

contrary,  in  Remsen  v.  Conklin,  18  (i   Kern.)    80;     Remsen  v.   Conklin. 

Johns.   (N.  Y.)   448.  18  Johns.    (N.  Y.)    447. 
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suflicicnt  if  made  on  the  premises,  when  no  place  for  payment  of 
rent  is  named  by  the  lease,  has  been  repudiated  in  Eu^^land,  so 
far  as  tender  may  be  asserted  as  a  defense  to  an  action  on  a 
covenant,  as  distinguished  from  debt,  for  rent,  it  being  decided 
that  the  mere  presence  of  the  tenant  on  the  premises,  with  the 
amount  of  the  rent,  on  the  day  fixed  for  payment,  is  not  a  good 
defense,  if  the  landlord  was  not  there  to  receive  it,  and  that  a 
covenant  to  pay  rent  "is  analogous  to  a  covenant  to  pay  a  sum  of 
money  in  gross  on  a  day  certain,  in  which  case  it  is  incumbent 
upon  the  covenantor  to  seek  out  the  person  to  be  paid,  and  pay 
ur  tender  him  the  money,  and  for  the  simple  reason  that  he  has 
contracted  so  to  do. '  '^^"  The  requirement,  imposed  by  this  latter 
case,  that  the  tenant  seek  out  the  landlord  in  order  to  make  a 
valid  tender,  seems  to  be  restricted  to  cases  in  which  the  land- 
lord is  v.'ithin  the  jurisdiction,*"^  and  it  has  been  decided  in  this 
country  that  when  the  landlord  is  a  nonresident  of  the  state, 
with  no  resident  agent,  he  cannot  claim  a  forfeiture  because  the 
tenant  failed  to  seek  him  out,  and  that  it  is  to  be  presumed  that 
payment  was  to  be  made  in  the  city  where  the  premises  were 
located.''*'" 

Conceding  that,  without  any  personal  tender,  the  tenant's  pres- 
ence on  the  land,  prepared  to  pay,  is  equivalent  to  a  tender,  this 
must  be  during  daylight,  and  at  the  most  convenient  time  before 
sunset  to  count  the  money  or  examine  the  articles  tendered,'^*'** 
such  being  the  rule  ordinarily  applicable  to  a  tender  to  be  made 
at  a  particular  place.^'*^  But  a  personal  tender  is  good  at  any 
time  during  the  day.^°2 

40T  Haldane    v.    Johnson,    8    Exch.  rent."     In     Walter     v.     Dewey,     16 

089.  Johns.   (N.  Y.)    222,  a  plea  of  readi- 

•»o8  Haldane   v.    Johnson,    8    Exch.  ness  to  pay  on  the   land   for  three 

689.     And  see  Co.  Litt.  211  a.  hours   before   sunset  and    at   sunset 

499  Burnes    v.    McCuhbin,    3    Kan.  was  regarded  as  sufficient.     In  Fur- 

222,  87  Am.  Dec.  468.  ser   v.    Prowd,    Cro.    Jac.    423,    it    Is 

5ooTinckler  v.    Prontice,   4   Taunt,  said  that,  concedine;  that  the  tender 

549.     And  see  Startup  v.  Macdonald,  on  the  land  is  sufflnipnt,  it  must  be 

6  Man.  &  G.  623,  opinion  of  Parke,  J.  pleaded    to    be    made    "the    last    In- 

In  Crouche  v.  Fastolfe,  T.  Raym.  stant." 

418,  a  plea  of  tender  was  regarded  boi  Bac.    Abr.,    Tender     (D).     See 

as  sufficient  when  the  defendant  al-  cases  cited  28  Am.  &  Eng.  Enc.  Law 

leeed  that  he  was  on  the  premises  (2d  Ed.)    22. 

"bv  the  space  of  an  hour  before  sun-  fin2  Wade's    Case,     ."5     Coke,    114a; 

rise   until  sunset,  ready  to  pay  the  Keating    v.    Irish,    1    Lutw.    227. 
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The  sufficiency  of  a  tender  upon  the  land  in  the  landlord's 
absence,  on  the  day  for  payment,  in  order  to  prevent  a  forfeiture 
for  nonpayment,  would  seem  to  be  involved  in  the  requirement 
of  a  demand  of  the  rent  upon  the  land  on  that  day,  as  a  pre- 
requisite to  a  forfeiture  for  this  cause,^*^^  since  the  landlord,  so 
demanding  the  rent,  is  necessarily  present.  The  effect  of  the 
statutes  dispensing  with  the  requirement  of  such  a  demand^^'* 
might  be  to  make  a  tender  on  the  land  in  the  landlord's  absence, 
on  the  day  on  which  the  rent  becomes  due,  insufficient  to  prevent 
a  forfeiture  for  nonpayment,  if  the  tenant  fails  to  pay  upon  a 
subsequent  demand.  The  statutes  dispensing  with  the  necessity 
of  the  landlord's  presence  on  the  land  to  make  the  demand 
would  be  in  great  part  nugatory  if  a  tender  on  the  land  in  his 
absence  would   exclude  the   forfeiture. 

f.  Tender  must  be  unconditional.  A  tender  of  rent,  as  of 
any  other  debt,  must  be  unconditional,  and  consequently  a  tender 
is  insufficient  if  it  is  such  as  to  require  the  landlord  to  admit  that 
no  more  than  is  tendered  is  due.^^s  g^f  the  fact  that,  at  the 
time  of  the  tender,  the  tenant  makes  a  statement  that  this  is  all 
the  rent  due,  does  not  necessarily  preclude  the  landlord  from 
thereafter  denying  the  truth  thereof,^°^  and  consequently  a  tender 
may  be  good  though  the  tenant  at  the  same  time  states  that  it  is 
"to  settle  one  year's  rent,"^^^  or  that  "here  is  your  quarter's 
rent.  "508 

§  179.    Recovery  of  money  paid  as  rent. 

The  general  rule  that  a  payment  voluntarily  made,  with  knowl- 
edge of  the  existing  facts,  cannot  be  recovered  back  by  the  per- 
son making  it,  applies  in  the  case  of  a  payment  intended  to  be 
on  account  of  rent,  which  is  made  when  no  rent  is  due,  or  to  a 
person  not  entitled  to  the  rent.^o^  The  fact  that  the  landlord, 
in  the  bona  fide  belief  that  rent  is  due,  has  threatened  to  dis- 

503  See  Hill  v.  Grange,  1  Plowd.  sos  Manning  v.  Lunn,  2  Car.  &  K. 
164;    Wade's    Case,    5    Coke,    114    b.    13. 

As  to  demand,  see  post,  §  149  f  (1).        nog  McCardell    v.    Miller,    22    R.    I. 

504  See  post,  §  194  f   (2).  9C,  46  Atl.  184;  Emmons  v.  Scudder, 

505  Finch  v.  Miller,  5  C.  B.  428.  11.5  Mass.  367;  Lewis  v.  Hughes,  12 
506Bowen  v.  Owen,  11  Q.  B.  130.  Colo.  208,  20  Pac.  621.  So  it  was 
507  Jones  V.  Bridgman,  39  Law  T.    held  that  the  tenant,  knowingly  pay- 

(N.  S.)   500.  Ing  an  excessive  amount,  coald  not 
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traui,=^i^  or  has  throatoncd  to  eject  the  tcnant,''^^  has  hccn  held 
uot  to  be  such  duress  as  entitles  the  tenant  to  recover  back  money 
so  paid. 

If  a  tenant  pays  the  rent  to  the  wrong  person  under  the  mis- 
taken impression  that  the  title  to  the  reversion  is  iji  such  person, 
the  payment  is  under  a  mistake  of  fact,  entitlinjz  him  to  recover 
back  the  payment.^^^  But  if  the  tenant  is  chargeable  with  notice 
of  a  transfer  of  the  reversion,  as  when  it  is  by  proceedings  to 
which  he  is  a  party,  he  cannot,  it  has  been  held,  claim  that  pay- 
ments of  rent  to  the  former  owner  were  under  mistake  of  fact.-^^^ 
And  the  tenant  cannot  recover  rent  paid  to  his  lessor  or  his 
lessor's  transferee  on  the  ground  that  the  lessor  had  no  title 
when  he  made  the  lease,  if  he,  the  tenant,  has  enjoyed  the  prem- 
ises for  the  full  period  for  which  such  rent  is  paid,^!*  this  being 
a  corollary  of  the  rule  that  such  defect  of  title  is  no  defense 
to  an  action  for  the  rent.^^^ 

The  tenant  has  in  a  few  cases  been  regarded  as  entitled  to 
recover  back  payments  of  rent  made  in  advance  as  stipulated  by 
the  lease,  when,  without  being  himself  in  fault,  he  has  not  en- 
joyed the  possession  of  the  demised  premises  for  the  period  for 
which  the  rent  was  paid.  So  it  has  been  decided  that  rent  paid 
in  advance  might  be  recovered  back  by  the  tenant  when  the  terra 
came  to  an  end  upon  a  sale  by  the  landlord,  as  stipulated  by 
the  lease,^^^  and  upon  a  "subsequent  abandonment  of  the  lease  by 
the  mutual  consent  of  both  parties,  "^i'^  and  when  the  building 
in  which  the  apartment  let  was  situated  was  not  completed  at 
the  time  possession  was  to  commence.^is     And  it  has  been  said 

recover  the  excess.     Connerly  v.  In-  part  of  the  premises  had  been  cob- 

nan    79  Ark.  629,  95  S.  W.  138.  demned  by  proceedings  to  which  he 

sioColwell     V.     Peden,     3     Watts  was  a  party. 

(Pa.)    327;     Knlbbs  v.   Hall,  1  Esp.  514  Dwlnell  v.  Brown,   65  Ga.  438, 

34                '  38  Am.  Rep.  792. 

Bii  Ehnmons  v.  Scudder,  115  Mass.  gi'-  See  ante,   $  78. 

357  516  Weeks  v.  Hunt.  13  Vt.  144. 

B12  Barber  v.   Brown,  1  C.   B.    (N.  ',1- Barth   v.  Jones,  7   Colo.   464,  4 

S.)     121;    NewRome    v.    Graham,    10  Pac.   781. 

Bam.  &  C.  234;   E'^an  v.  Abbett,  74  m^  Meyers  v.  Llebeskind,  46  Misc. 

N.  J.  Law,  49,  64  AU.  991  (semble).  272,    91    N.    Y.    Supp.   725;    Fallls   v. 

sisMcCardell    v.    Miller,    22    R.    I.  Gray,    115    Mo.   App.   253,    91    S.   W. 

96,    46    Atl.    184,    where    the    tenant  175. 
paid  the  full  rent  to  the  lessor  after 
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that  rent  paid  in  advance  may  be  recovered  back  by  the  tenant 
if  he  is  evicted  by  the  landlord.^^^  These  cases  do  not  state 
the  theory  on  which  they  are  to  be  regarded  as  based.  It  may 
be  remarked  that  the  Yiew  that  a  tenant  under  a  lease,  which 
requires  the  payment  of  each  installment  of  rent  in  advance,  may, 
upon  the  occurrence,  during  the  rent  period,  of  a  contingency 
which  deprives  him  of  the  right  of  possession,  recover  back  such 
portion  of  the  installment  so  paid  as  corresponds  to  the  portion 
of  the  period  during  which  he  is  deprived  of  enjoyment  of  the 
premises,  involves  a  clear  infringement  of  the  rule  forbidding 
the  apportionment  of  rent  as  to  time,^-*^  since  it  could  hardly  be 
contended  that  he  is  entitled  to  recover  ^back  the  whole  install- 
ment when  he  has  enjoyed  the  use  of  the  premises  for  part  of 
such  period.  Ordinarily,  if  the  tenant  is  deprived  of  possession 
without  his  fault,  whether  by  the  landlord,  or  one  claiming  under 
paramount  title,  he  may  obtain  full  satisfaction  in  an  action  for 
damages,52i  gj^j  the  fact  that  rent  has  been  paid  for  a  period 
greater  than  that  during  which  he  was  allowed  to  enjoy  pos- 
session might  be  considered,  it  seems,  in  fixing  the  qvnntum  of 
recovery.  In  cases  in  which  the  loss  of  possession  is  due  to 
the  stipulations  of  the  lease,  he  may  lose  his  advance  payment, 
but  this  is  merely  a  natural  and  legal  result  of  the  stipulation 
for  payment  in  advance.  One  who  agrees  to  pay  in  advance 
cannot  well  complain  if,  as  a  result  of  the  agreement,  he  is  in  a 
position  different  from  that  in  which  he  would  be  had  he  not 
so  agreed.  The  decision  above  referred  to,  that  the  lessee  may 
recover  the  rent  paid  by  him  in  advance  in  case  of  the  "abandon- 
ment of  the  lease  by  the  mutual  consent  of  both  parties,  "^22  by 
which  is  meant,  presumably,  a  surrender  of  the  leasehold ,•'5 2 r^ 
seems  most  questionable.  The  tenant,  if  he  is  unwilling  to  sur- 
render without  being  repaid  his  advance  payment,  should  obtain 
such  repayment,  or  an  express  stipulation  therefor,  before  mak- 
ing the  surrender. 

One  cannot,   after  recovering  damages   on    account   of  injury 
caused  by  concealed  defects  in  the  premises,  recover  back  the 

519  Alger  V.  Kennedy,   49  Vt.    109,       521  See    ante,    §§    79,    81;    post,    § 
24  Am.  Rep.  117;   Hyman  v.  Jockey    185    i. 

Clnb   Wine,  Liquor    &   Cigar   Co.,    9        522  See  ante,  note  517. 
Colo.  App.  299,  48  Pac.  671.  B23  See    post,  chapter  XVIII. 

520  See  ante,  §  176  a. 
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payments  of  rent  maclc  by  him  during  liis  occupancy  under  tlie 
lease.^24 

§  180.     Persons  entitled  to  the  rent. 

a.  Lessors.  The  lessor  or  lessors  who  made  the  lease,  and  in 
I'avor  ol'  wliom  the  rent  is  reserved,  are  the  persons  entitled  to 
each  installment  of  rent  as  it  falls  due,  unh'ss  and  until  the  right 
thereto  lias  become  divested  out  of  them  l)y  a  transfer,  voluntary 
or  involuntary. 

The  question  whether  one  of  two  or  more  joint  lessors  should 
or  may  sue  alone  to  recover  rent  is  subsequently  discussed.^25 

b.  On  transfer  of  the  reversion — (1)  Rent  ordiriarily  passes. 
Upon  the  transfer  of  the  reversion  by  the  lessor,  the  right  to 
rent  thereafter  to  become  due  is  no  longer  vested  in  him.'526  The 
transferee  for  the  time  being  becomes  the  landlord,  and  as  such 
is  entitled,  by  reason  of  his  privity  of  estate  with  the  tenant,  to 
the  rent  reserved  by  the  lease,'527  and  such  right  he  may  enforce 
at  common  law  by  an  action  of  debt.^-^  He  has  also  the  right 
to  sue  upon  the  covenant  for  rent,  the  benefit  of  which  passes  to 
him  under  the  statute  of  32  lien.  8,  c.  34,  or  state  statutes  to  a 
like  effect.^29,  530  Occasionally  a  state  statute  provides  in  terms 
for  the  recovery  of  rent  by  a  transferee  of  the  reversion  or  of 
the  rent.^3^     As  against  the  original  lessee,  after  the  latter  has 

624  Stevens    v.    Pierce,    151    Mass.  Isonberser,    45    Iowa,    670;    Page    v. 

207,  23  N.  E.   lOOfi.  Culver,   55   Mo.   App.   606;    Burns   v. 

B25  See  post,  §   293  c.  Cooper,  31  Pa.  426. 

526  Walker's    Case,    3    Coke.    22    a;  52s  Walker's    Case,    3    Coke,   22    a; 

Peck    V.    Northrop,    17    Conn.    217;  Ards  v.  Watkin,  Cro.  EHiz.  637.  651; 

Crundin    v.    Carter,    99    Mass.     15;  Thursby    v.    Plant,    1    Wms.    Saund. 

Perrin  v.  Lepper,  34   Mich.  292;    Al-  237,  1   Lev.   259;    Allen  v.  Bryan,   5 

len   V.   Hall,    66    Neb.   84,    92   N.   W.  Barn.  &  C.   512;    Rowland  v.  Comn, 

171;  Abbott  v.  Hanson,  24  N.  .1.  Law  29   Mass.    (12  Pick.)    125:    Patten  v. 

(4  Zab.)   493;   West  Shore  Mills  Co.  rieshon,    67    Mass.     (1    Gray)     325; 

V.  Edvrards,  24   Or.  475,  33  Pac.  987,  Onttoun    v.    Dtilin,    72    Md.    536,    20 

•ind  cases  cited  post,  note  533.  Atl.  134. 

B27  A  crop  rent  passes  with  the  re-  nao,  bso  See  ante,  §  149  b  (1). 

version    as    well    as    a    money    rent.  ^si  See  e.  g.,  Kentucky  St.  1903,  § 

nixon  V    Niccolls,  39  111.  372,  89  Am.  2304;  Missouri  Rev.  St.  1899,  §  4126; 

Dec.  312;   Beach  v.  Barons,  13  Barb.  Yirnivia    Code    1904.    §    2788;    West 

(N.   Y.)    305:     Schell    v.    Simon,    66  Virginia  Code  1906,  §  3401. 
Cal.    264,    5   Pac.    238;    Townsend    v. 
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assigned  the  leasehold  interest,  the  tra,nsferee  of  the  reversion 
can  assert  his  claim  for  rent  only  upon  the  covenant.^32 

The  courts,  in  asserting  the  right  of  the  transferee  of  the  rever- 
sion to  recover  rent,  do  not  ordinarily  state  expressly  whether 
the  recovery  is  to  be  supported  upon  the  ground  of  privity  of 
estate  or  privity  of  contract,  but  in  adopting,  as  they  frequently 
do,  the  language  of  the  old  books,  that  the  rent  follows  the  re- 
version as  incident  thereto,f533  they  tend  to  show  that  the  trans- 
feree's recovery  of  rent  is,  in  the  particular  case,  to  be  regarded  as 
based  on  privity  of  estate.  In  those  jurisdictions  in  which  the  old 
forms  of  action  are  retained,  the  answer  to  this  question  appears 
from  the  character  of  the  action  itself,  covenant  or  assumpsit 
being  appropriate  when  the  liability  is  asserted  on  the  ground 
of  privity  of  contract  and  debt  being  appropriate  in  the  other 
case.53^ 

(2)  Effect  of  partial  transfer.  In  case  the  reversion  in  mere- 
ly a  part  of  the  leased  laud  is  transferred  to  a  particular  person, 
he  is  entitled  to  a  proportionate  part  only  of  the  rent  to  accrue, 
the  transferor,  or  the  person  to  whom  the  reversion  in  the  residue 
of  the  premises  is  transferred,  being  entitled  to  the  balance.^^-^ 

One  to  whom  the  landlord  makes  a  subsequent  concurrent 
lease^^''  is  entitled  to  the  rent,  as  being  a  transferee  of  the  re- 

532  Humble    v.    Glover,    Cro.    Eliz.  55  Mo.  App.  606;  Shaw  v.  Partridge, 

328;  Walker's  Case,  3  Coke,  22  a.  17  VL.  626;  West  Shore  Mills  Co.  v. 

5-!3Butt    V.    Ellett,    86    U.    S.     (19  Edwards,  24  Or.  475,  33  Pac.   987. 
Wall.)     544;     Steed    v.    Hinson,    76       ^3*  See  post,  §  290. 
Ala.    298;     Winestine    v.     Ziglatzki-       --35  Collins    v.    Harding,    13    Coke, 

Marks  Co.,  77  Conn.  404,  59  Atl.  496;  58;    West  v.  Lassels,  Cro.  Eliz.  851; 

Dixon    V.    Niccolls,    39    111.    372,    o9  Bliss  v.  Collins,  5  Barn.  &  Aid.  876; 

Am.  Dec.   312;    Martin  v.   Martin,   7  Swansea  v.   Thomas,   10   Q.   B.   Div. 

Md.  368,  61  Am.  Dec.  364;  Burden  v.  48:    Worthington    v.   Cooke,    56    Md. 

Thayer,   44   Mass.    (3   Mete.)    76,    37  51;    Ehrman   v.   Mayer,   57   Md.   612, 

Am.    Dec.    117;    Evans    v.    Hamrick,  40  Am.  Rep.  448;  Crosby  v.  Loop,  13 

61  Pa.  19,  100  Am.  Dec.  595;    Miller  111.  625;   Linton  v.  Hart,  25  Pa.  193, 

V.  Stagner,  42  Ky.    (3  B.  Mon.)    58,  64   Am.   Dec.   691;    Dreyfus  v.   Hirt, 

38   Am.   Dec.  178;    Taylor  v.   South-  82   Cal.  621,  23  Pac.  193;    Pelton  v. 

erland  (Ind.  T.)  104  S.  W.  874;  Mar-  Place,  71  Vt.  430,  46  Atl.  63,  76  Am. 

shall  V.  Moseley,  21  N.  Y.  280;   Van  St.  Rep.  782.     As  to  the  mode  of  do- 

Wicklen    v.    Paulson,    14    Barb.    (N.  termining  the   proportion,   see  ante, 

Y.)    654;    Van  Wagner  v.  Van  Nos-  §  175  a,  at  notes  311. 
trand,  19  Iowa,  422;  Page  v.  Culver,       530  See  ante,  §  146  d. 
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version,  for  the  period  named  in  such  lease.'^^'^  Oeeasionally  the 
second  lease  expressly  provider  that  the  rent  under  the  first 
lease  siiall  be  paiil  to  the  second  lessee,""  but  it  does  not  seem 
that  such  a  provision  adds  anythin":  to  its  effect,  except  as  it 
may  serve  to  show  that  it  is  a  concurrent  lease  and  not  a  lease 
in  reversion. 

(3)  Lease  of  land  and  chattels.  It  has  been  decided  that,  in 
the  case  of  a  lease  oi"  laud  and  personal  chattels  together,  if  the 
lessor  transfers  the  land  alone,  the  transferee  is  entitled  to  but 
an  apportioned  part  of  the  rent  reserved,''^^  and  it  has  been  sug- 
gested that  if,  in  such  a  case,  the  land  and  chattels  pass  into  the 
hands  of  different  persons,  the  rent  might  possibly  be  appor- 
tioned between  them.^-**^  There  are  decisions,  however,  that  an 
executor  of  the  lessor,  though  entitled  to  the  chattels,  has  no 
right  to  any  portion  of  the  rent  reserved  on  a  lease  of  lajid  and 
ehattels.^'^'  This  question  of  the  apportionment  of  rent  on  a 
lease  of  land  and  chattels  is  elsewhere  discussed.^-*- 

(4)  Notice  of  transfer.  As  before  stated,^''^  the  statutes,  dis- 
pensing with  attornment  by  the  tenant  to  a  transferee  of  the 
reversion,  almost  invariably  provide  that  the  tenant  shall  not  be 
damaged  by  his  payment  of  rent  to  the  transferor  before  he 
has  notice  of  the  transfer,  that  is,  the  transferee  cannot  collect 
again  rent  which  the  tenant  has,  before  notice  of  the  transfer, 
paid  to  the  person  whom  he  supposed  still  to  be  the  landlord, 
the  effect  being  to  impose  on  every  transferee  of  a  reversion  the 

537  Harmer  v.  Bean,   3  Car.   &  K.  one  having  title  paramount,  and  th« 

307"    McDonald    v.    Hanlon,    79   Cal.  question    was    whether    the    tenant, 

442     21    Pac.    861;    Morris   v.   Nlles,  continuing  in   under  an   attornment 

12  Abb.   Pr.    (N.   Y.)    103;    Russo  v.  by    him    to    the    paramount    owner, 

Yuzolino,  19  Misc.  28,  42  N.  Y.  Supp.  and  using  the  chattels,  could  refuse 

482;    Losan   v.   Green,    39  N.    C.    (4  to  pay  the  lessor,  who  was  the  right- 

Ired.    Eq.)     370.  fui  owner  of  the  chattels,  for  their 

r.38  See  Harmon    v.   Flanagan,   123  use.       Upon   the  attornment  to  the 

Mass.  288;    Root  v.  Trapp,  10   Kan.  paramount    owner,    the    tenancy    as 

App.  575,  62  Pac.  248;    Hendrickson  to  the  land   came   to  an  end. 

V.  Beoson,  21  Neb.  61,  31  N.  W.  266.  541  Armstrong    v.     Cummings,     58 

53!>Bnffum  V.  Deane,  70  Mass.  (4  How.  Pr.  (N.  Y.)  332;  Fay  v.  Hoi- 
Gray)    385.  loran,  35  Barb.    (N.  Y.)   295. 

540  Salmon  v.  Matthews,  8  Mees.  &  r,42  Soe  ante,  §  169  c. 

W.     827.     In     this     case,     however,  043  See  ante,  §  146  f. 
there  was  a  constructive  eviction  by 
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necessity  of  notifying  the  tenant  of  the  transfer  in  order  to  pro- 
tect his  own  interests.  After  he  receives  such  notice,  however, 
the  tenant  must  pay  to  the  transferee  all  rent  which  became  due 
after  the  transfer  and  which  is  yet  unpaid,  though  it  became 
due  before  the  giving  of  the  notice.'^*^ 

The  notice  must,  by  the  English  statute,  be  given  by  the  gran- 
tee, in  order  to  charge  the  tenant  with  the  duty  of  paying  the 
rent  to  the  latter.  The  statutes  in  this  country  dispensing  with 
attornment  ordinarily  provide  merely  that  the  tenant  shall  not 
be  damnified  by  payments  made  without  notice  of  the  transfer, 
thus  imposing  the  same  obligation  on  the  tenant,  however  he 
may  obtain  notice. ^■^'^ 

The  question  whether  a  tenant,  paying  rent  in  advance  of  the 
day  on  which  it  is  due,  is  protected,  as  against  the  claim  there- 
for of  one  to  whom  the  reversion  is  transferred  between  the 
day  of  paymejit  and  the  rent  day,  has  previously  been  dis- 
cussed.'^*^- ^'^'' 

(5)  Eent  already  due.  By  a  transfer  of  the  reversion  the 
right  to  rent  still  to  become  due  alone  passes,  and  it  does  not 
in  any  way  affect  the  transferor's  right  to  the  rent  which  has 
already  become  due,^'*^  unless  there  is  an  express  provision  in  this 

6**  Moss    T.     Gallimore,     1     Doug.  Thornton    v.    Strauss,    79    Ala.    164; 

279;   Pelton  v.  Place,  71  Vt.  430,  4G  Bordereaux  v.  Walker,  85   111.  App. 

Atl.  63,  76  Am.  St.  Rep.  782.  86;    Damren   v.    American    Light    A 

546  See  ante,  §  146   f.     The   South  Power  Co.,   91  Me.   334,  40  Atl    63; 

Carolina  Statute  (Civ.  Code,  §  2426),  Outtoun  v.  Dulin,  72  Md.  536,  20  Atl. 

without    in    terms    dispensing    with  134;    Wise   v.   PfafC,   98   Md.    576,   56 

attornment,  adopts  the   language  of  Atl.     815;     Burden     v.     Thayer,     44 

the  statute  of  Anne  providing  that  Mass.     (3    Mete.)    76,    37    Am.    Dec. 

the  tenant  shall  not  be  prejudiced  by  117;     Farmers'    &    Mechanics'    Bank 

payment  of  rent  to  the  grantor  be-  v.   Ege,  9  Watts    (Pa.)    436,  36  Am. 

fore   notice  is   given   to  him   of  the  Dec.    130;    Jones  v.   Laturnus    (Tex. 

grant  by  the  grantee.  Civ.  App.)   40  S.  W.  1010;   Wittrock 

In  Gray  v.  Rogers,  30  Mo.  258,  it  v.  Hallinan,  13  U.  C.  Q.  B.  135. 
seems  to  be  thought  that  the  ten-  On  a  like  theory  it  was  held  that 
ant  cannot  defend  against  the  les-  a  mortgagor,  redeeming  from  a  sale 
sor's  claim  for  rent,  on  the  ground  under  the  mortgage,  acquired  no 
that  the  lessor  has  transferred  the  right  to  rent  which  became  due  be- 
reversion,  unless  the  transferee  has  fore  the  redemption,  but  the  pur- 
notified  the  tenant  to  pay  rent  to  chaser  was  entitled  thereto.  Perk- 
him.  erson   v.   Snodgrass,   85   Ala.    137,   4 

546,  547  See  ante,  §  177  c.  So.   752. 

B 48  Flight  V.   Bentley,  7   Sim.  149; 
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regard.'^-*^'  "^^^  The  landlord  may  assign  ront  already  due,"^^'  but 
the  assignee  will  take  sul)ject  to  the  restrictions  existent  in  that 
jurisdiction  upon  the  right  of  an  assignee  of  a  chose  in  action 
to  sue  thereon  in  his  own  name  or  otherwise,-'*^- 

(6)  Chajige  of  title  on  rent  day,  Since  the  tenant,  though 
he  may  pay  the  rent  at  any  time  of  the  day  on  which  the  rent 
is  payable  by  the  terms  of  the  lease,  has  the  whole  of  that  day  in 
which  to  pay  it,^-'"'-'^  a  questio-n  may  arise  as  to  the  right  to  rent 
when  the  title  to  the  reversion  passes  from  one  person  to  an- 
other in  the  course  of  that  day.  This  question  the  courts  have 
undertaken  to  solve  by  regarding  the  installment  of  rent  as  not 
due  till  the  end  of  that  day,  and  it  has  consequently  been  held 
that,  if  a  tenant  in  fee  simple,  after  making  a  lease,  dies  on  the 
rent  day,  the  installment  of  rent  falling  due  on  that  day  belongs, 
not  to  his  personal  representative,  but  to  his  heir  or  devisee,  as 
having  become  due  after  his  death.^^^^  And  on  the  same  theory 
it  was  decided  that  if  a  tenant  for  life,  wuth  power  to  make  leases, 
made  a  lease  in  conformity  with  the  power,  and  subsequently 

649,  550  See  post,  note  551.  of  "rent  due  up   to"  a  date   named 

651  United  States  v.  Hickey,  84  U.  was  held  to  include  such  unpaid 
S.  (17  Wall.)  9;  Outtoun  v.  Dulin,  taxes  and  water  rents  which  had 
72  Md.  536,  20  Atl.  134;  O'Brien  v.  become  a  lien  before  that  date. 
Smith,  37  N.  Y.  St.  Rep.  41,  13  N.  Woolsey  v.  Abbett,  65  N.  J.  Law, 
Y  Supp.  408;  Id.,  129  N.  Y.  6'20,  29  253,  48  Atl.  949.  Presumably,  this 
N.  E.  1029  (semble) ;  Ramsey  v.  means  that  the  lessor  had  a  claim 
.Tohnson,  8  Wyo.  476,  58  Pac.  755,  80  to  be  paid  the  amount  of  such  taxes 
Am.  St.  Rep.  948.  See  ante,  §  149  and  water  rents,  which  claim  passed 
^  /g)  by    the    assignment.     There    Ss    no 

A  transfer  by  a  lessor  of  all  his  discussion  of  the  subject.  See  ante, 
"right,  title  and  interest  in  and  to  §  169  h,  as  to  taxes  and  water  rents 
the    lease,"    with    authority    to    the   as  "rent." 

assignee  to  sue  for  and  recover  tho  5S2  Damren  v.  American  Light  & 
rents  as  fully  as  the  assignor  could  Power  Co.,  91  Me.  334,  40  Atl.  63; 
do,  and  stating  that  it  was  the  pur-  Burden  v.  Thayer,  44  Mass.  (3 
ro?e  to  put  the  assignee  in  the  as-  Mete.)  76,  37  Am.  Dec.  117;  Ryerson 
slgnor's  place  and  stead,  was  held  to  v.  Quackenbush,  26  N.  J.  Law  (2 
transfer  the  right  to  rent  previously   Dutch.)    236. 

due.  United  States  v.  Hickey,  84  r.r.3  See  ante,  §  172  h,  at  notes 
U.  S.   (17  Wall.)    9.  195,  196. 

Where  the  lease  reserved  as  rent       554  Duppa  v.  Mayo,  1  Wms.  Saund. 
$5,000   per  year,    and    all   taxes   and    287;    Rockingham    v.    Penrice,    1    P. 
water  rents  which   might  become  a   Wms.  177. 
lien  on  the  premises,  an  assignment 
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died  on  a  rent  day,  the  rent  belonged  to  the  person  in  remainder, 
and  not  to  the  executor  of  the  life  tenant.^^^  Likewise,  it  seems, 
in  the  case  of  a  conveyance  of  the  reversion  made  upon  that  day, 
the  transferee  is  entitled  to  the  installment  of  rent  then  coming 
due.^^^'  The  courts  have,  however,  refused  to  apply  such  a 
theory  in  the  case  of  a  life  tenant,  who,  after  leasing,  not  under 
a  power,  dies  on  a  rent  day,  owing,  presumably,  to  an  unwilling- 
ness that  the  tenant  should  thus  entirely  escape  liability,^^?  and 
the  rent  has,  in  such  a  case,  been  decided  to  belong  to  the  per- 
sonal representative  of  the  life  tenant.-''^^ 

e.  Severance  of  rent  from  reversion — (1)  Retention  of  rent 
on  transfer  of  reversion.  Though  the  rent  to  accrue  jmma  facie 
passes  on  a  transfer  of  the  reversion,  this  is  not  the  case  if  the 
transferor,  by  the  terms  of  the  instrument  of  transfer,  retains 
the  rent,  thus  effecting  a  "severance"  of  the  rent  from  the  re- 
version.^^^ 

A  conveyance  of  the  land  "subject  to"  the  lease  does  not,  it 
is  evident,  effect  such  a  severance.^^'o  On  the  other  hand,  a  pro- 
vision for  the  retention  of  possession  by  the  transferor  has  ap- 
parently been  construed,  in  connection  with  the  conduct  of  the 
parties,  as  vesting  the  rent  in  him  to  the  exclusion  of  the  trans- 
feree,^^^  as  has  a  provision,  on  a  transfer  of  the  reversion  by  a 
concurrent  lease,^^^  that  "all  rents  received  on  account  of"  the 
prior  lease  should  "be  credited  as  part  payments  on  the"  con- 
current lease. ^^^ 

The  cases  do  not  discuss  the  theory  on  which  such  a  pro- 
vision, excluding  the  rent  from  the  operation  of  the  transfer, 
takes  eft'ect,  that  is,  whether  it  is  to  be  regarded  as  in  the  nature 

555  Strafford  v.  Wentworth,  Fin.  Spring  Co.,  125  Mass.  157,  28  Am. 
Prec.  555,  1  Swanst.  343,  note.  Rep.   216;    Steed  v.  Hinson,  76  Ala. 

556  See  Hammond  v.  Thompson,  298;  Bennett  v.  Austin,  81  N.  Y. 
168  Mass.  531,  47  N.  E.  137.  308. 

557  See  ante,   §   176  a.  sco  Gale  v.  Edwards,   52   Me.   363; 

558  Rockingham  v.  Penrice,  1  P.  Biddle  v.  Hussman,  23  Mo.  597; 
Wms.  177;  Southern  v.  Bellasis,  1  P.  Disselhorst  v.  Cadogan,  21  111.  App. 
Wms.  179,  note;    Strafford  v.  Went-  179. 

worth.    Fin.    Prec.    555.       See    note  ssi  Goodwin    v.    Hudson,     60    Ind. 

(17)    to    Duppa    V.    Mayo,    1    Wms.  117. 

Saund.  287.  '>«-  See  ante,  §  146  d. 

559Co.  Litt.  143  a;   Crosby  v.  Loop,  scs  Shea    v.    McCauliff,    186    Mass. 

13    111.    625;     Beal    v.     Boston    Car  509,  72  N.  B.  69. 

L.  and  Ten.  70. 
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of  an  "exception"  from  the  grant,  a  "reservation,"  or  a  "grant 
back,"  by  the  transferee  of  the  reversion,  of  the  rent  which  has 
passed  to  him  by  the  transfer.  In  favor  of  the  view  that  it  con- 
stitutes a  "grant  bnek"  is  the  fact  that  it  does  not  answ^er  to  the 
common-law  definition  of  an  "exception,"  the  office  of  which 
is  to  exclude  from  the  operation  of  the  conveyance  some  part  of 
the  things  covered  by  the  general  words  of  description,  nor  to 
that  of  a  "reservation,"  the  office  of  which  is  to  reserve  to  the 
grantor  a  thing  "not  in  esse  but  newly  created. "^«*  That  such 
a  clause  operates  as  a  grant  back  to  the  transferor  has  been  ap 
parently  asserted  in' an  English  case.'^os  gut  it  seems  doubtful 
whether  this  view  would  be  ordinarily  adopted  in  this  country, 
as  it  would  involve  the  necessity,  in  most  eases  at  least,  that  the 
instrument  of  transfin-  should  be  executed  by  the  transferee  of 
the  reversion,  since  a  rent  is  an  interest  in  land  not  ordinarily 
transferable  otherwise  than  by  signed  writing.f^^e  n  jg  more 
likely  that  the  courts  would  regard  it  as  a  reservation,  extending 
for  this  purpose  the  common-law  theory  of  a  reservation,  as  they 
have  done  in  the  case  of  the  "reservation"  of  an  easement.^^^ 

The  fact  that  notes,  given  for  the  amount  of  the  installments 
of  rent  to  accrue,  are  retained  by  the  lessor  on  making  a  transfer 
of  the  reversion,  has,  in  two  states,  been  held  insufficient  in  it- 
self to  preclude  the  passing  of  the  rent.^cs  g^t  a  different  view 
has,  apparently,  been  taken  elsewhere.'^^^ 

Accepting  the  theory  that  a  provision  excluding  the  rent  from 
the  operation  of  the  transfer  of  a  reversion  is  ioi  its  nature  a 

584  See   Co.   Litt.   21   a,   47  a,   and    7    Mees.    &   W.    63;    Corporation    of 
other    authorities    cited    2    Tiffany,   London  v.  Riggs,   13   Ch.   Div.  798. 
Real  Prop.  §  383.  "'■'  ^ee  Tiffany,  Real  Prop.  §§  316, 

5C5  Southwell    V.    Scotter,    49    Law  ^^2- 

„  .       r^         ,,  Boswatkina    v.    Duvall,    69    Miss. 

J.    Q.    B.    357.     That    is,    Baggallay,  „^,    ^„  „      „„„     t^     ,,  r^  ^ 

^  364,  13  So.   727;    Beebe  v.   Coleman, 

Bramwell  and  Thesiger,  J.  J.,  refer  ^   ^^.^^    ^^    y.)    392,    35  Am.   Dec. 

to  it  as  an  assi^'nment  of  the  rent;  ^^^ 

which  must  mean  an  assignment  or       r.B9  Steed    v.   Hinson,    76    Ala.    298. 

grant  back.  In    Wilcoxon    v.    Donelly,    90    N.    C. 

BOB  As   Is    in  England    required    in  245,  there  is  a  dictum  that  the  tak- 

the   case   of   a   "reservation"   of   an  ing  of  a  note  for  the  rent  in  Itself 

easement    on    a   conveyance    in    fee.  constitutes   a  severance.     And    Kim- 

Spe  Durham  &  S.  R.  Co.  v.  Walker,  ball   v.   Walker,   71   III.  App.   309,  is 

2   Q.  B.   040;    Wickliam   v.   Hawker,  to  the   same  effect. 
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reservation,^"'^  it  would,  as  such,  constitute  an  integral  part  of 
the  conve^'a.nee  of  the  reversion,  and  an  extrinsic  agreement, 
whether  written  or  oral,  that  the  transfer  should  not  have  its 
usual  effect  of  passing  the  rent  as  an  incident  to  the  reversion 
would,  it  seems,  be  inoperative.  Such  a  stipulation  could  hard- 
ly, on  such  a  theory,  be  regarded  as  a  ** collateral  agreement" 
within  the  parol  evidence  rule.^'^^  On  the  other  hand,  o-n  tho 
theory  that  such  a  provision  is  not  a  part  of  the  act  of  transfer, 
but  is,  as  being  a  "grant  back, "^^2  ^  separate  legal  act,  it  seems 
that  an  extrinsic  stipulation  to  that  effect  would  be  effectual,  as 
being  a  "collateral  agreement,"  provided  it  is  executed  with 
such  formality  as  the  local  law  would  require  in  any  case  of  the 
grant  of  rent  apart  from  the  reversion.  That  an  extrinsic  oral 
stipulation,  reserving  the  rent  upon  a  transfer  of  the  reversion, 
is  ineffectual,  has  been  judicially  recognized,^^^  gj^j  ^^g  same 
view  has,  apparently,  been  taken  of  a  separate  written  stipula- 
tion,^'^*  though  there  is  elsewhere  a  contrary  dictum?'^^ 

(2)  Transfer  of  rent  without  reversion.  A  severance  of  the 
rent  from  the  reversion  takes  place  not  only  when  the  landlord 
transfers  the  reversion  without  the  rent,  but  also  when  he  tra.ns- 
fers  the  rent  without  the  reversion.^^s 

6T0  See  ante,  at  note  567.  (N.  Y.)  274;  Demarest  v.  Willard,  8 

B71  See    4    Wigmore,    Evidence,    §  Cow.    (N.  Y.)    206;   Hunt  v.  TBomp- 

2430.  son,   84   Mags.    (2   Allen)    341;    Beal 

572  See  ante,  at  notes  565,  566.  v.  Boston  Car  Spring  Co.,  125  Mass. 

573  Russell  V.  Allen,  84  Mass.  (2  157,  28  Am.  Rep.  216;  Watson  v. 
Allen)    42.  Hunkins,    13    Iowa,    547;    Moffatt    v. 

574  Hansen  V.  Prince,  45  Mich.  519,  Smith,  4  N.  Y.  (4  Comst.)  126; 
8  N.  W.  584,  40  Am.  Rep.  479.  Gates  v.  Max,  125  N.  C.  139,  34   S. 

575  Allen  V.  Hall,  66  Neb.  84,  92  E.  266;  Brownson  v.  Roy,  133  Mich. 
N.  W.  171.  And  see  cases  cited  617,  95  N.  W.  710.  So  it  was  held 
ante,  note  569,  as  to  the  effect  of  that  a  grantee  of  the  reversion,  who 
the  retention  of  a  note  given  for  thereafter  takes  an  assignment  of 
rent.  the  leasehold,   is  liable  as   such   as- 

576Litt.    §    228;    Co.    Litt.    1^1    b;  signee  for  rent  to  one  to  whom  the 

Ards    V.    Watkins,    Cro.    Eliz.     637;  rent    had    been    assigned    before    he 

Marie    v.    Flake,    3    Salk.    118:    Wil-  acquired   the  reversion.       Childs   v. 

liams  V.  Hayward,  1  El.  &  El.  1040;  Clark,    3   Barb.    Ch.    (N.   Y.)    52,   49 

Clarke    v.    Coughlan,    3    Ir.    Law    R.  Am.   Dec.   164. 

427;    Allen  v.   Bryan,   5  Barn.   &  C.  The   owner  of  the   reversion    may 

512;    Wineman    v.    Hnghson,    44    111.  thus    tranpfer    the   rent    as    security. 

App.  22;  Willard  v.  Tillman,  2  Hill  Thomson  v.    Brskine,   36   Misc.    202, 
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Kent,  tliat  is,  the  right  to  the  payment  of  the  successive  install- 
ments as  tliey  become  due,  is,  by  the  common-law  authorities,  an 
incorporeal  thing  of  a  real  character,  and,  as  such,  is  transferable 
only  by  grant,  that  is,  by  an  instrument  under  seal.-"^""  That  it 
was  not,  at  common  law,  a  chose  in  action,  is  apparent  from  the 
fact  that  it  was  so  transferable.f*^'"  But  the  common-law  view 
that  rent,  aS  an  incorporeal  thing  real,  can  be  transferred  only  by 
grant,  that  is,  by  an  instrument  under  seal,  is  frequently  ignored 
at  the  present  day,  there  being  a  tendency  on  the  part  of  the 
courts  to  treat  it  as  a  chose  in  action,  assignable  as  such  by  any 
signed  Avriting.-"'"'^ 

A  mere  order,  drawn  by  the  landlord  upon  the  tenant,  to  pay 
the  rent  to  a  third  person,  accepted  by  the  tenant,  has  been  re- 
garded as  constituting  an  assignment,^'^  or  at  least  an  "equitable 
assignment"  of  the  rent,^^^"  and  such  an  order  would,  in  most 
jurisdictions,  presumably,  be  eft'ective  at  least  as  an  equitable 
assignment,  though  not  accepted  by  the  tenant-^^sb  Likewise, 
the  effectiveness,  for  the  purpose  of  transferring  the  rent,  of  the 
transfer  of  a  note,  given  by  the  lessor  to  the  lessee  as  evidence 

73  N.  Y.  Supp.  166;  Thomson  v.  Lud-  mouth.     Bennett  v.  McKee,  144  Ala. 

lum,   36   Misc.   801,    74    N.   Y.    Supp.  601,  38  So.  129. 

3Y5  5T9  Esling    v.    Zantzinger,    13    Pa. 

In   Swan   v.    Inderlied,   187   N.   Y.  50;   Knill  v.  Prowse,  33  Wkly.  Rep. 

372,  80  N.   E.   195,  it  was  held  that  163    (under   Judicature   Act), 

an  assignment  of  the  rent  to  accrue  s^^a  Abrams    v.    Sheehan,    40    Md. 

under  a  certain  lease  which  was  in  446;    Dennis  v.   Twitchell,   51   Mass. 

terms  for  one,  two,  or  three  years,  (10  Mete.)  180;  Morton  v.  Naylor,  1 

at  the  option  of  the  lessee,  covered  Hill     (N.    Y.)     583.     In    Crosby    v. 

rent     accruing     during     the     whole  Loop,  13  111.  625,  14  111.  330,  it  was 

three   years.  held  that  such  an  order,  for  the  pay- 

577  See  Co.  Litt.   9  a,  49  a,  172  a;  ment  of  a  part  of  the  rent,  did  not 

Sheppard's      Touchstone,      228;      2  amount  even  to  an  equitable  assign- 

Blackst.   Comm.  317;    Willims,  Real  ment. 

Prop.   (18th  Ed.)   31;  Dove  v.  Dove,  570b  See.   as   to   the   transfer   of   a 

18  U.  C.  C.  P.  424.  f"°d    by    an    order    without    accept- 

r.77a  Co.  Litt.  292  b.  ance   thereof   by    the   debtor,   Pome- 

s7«See  cases  cited  ante,  note  576.  roy,  Eq.   .Tur.   §   1280;    4   Cyclopedia 

It  has  been  held  in  Alabama,  hav-  Law  &  Proc.   54. 

in^  reference  to  a  statute  expressly  That  an  unaccepted  order  is  suffi- 

au'thorizing  the  assignment  of  rent,  cient  to  transfer  the  rent,  see  Egan 

that  it  may  be  "by  parol,"  meaning  v.  Abbett,  74  N.  J.  Law,  49,  64  Atl. 

♦  hereby,     apparently,     by     word     of  991. 
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of  the  indebtedness  for  rent,  has  been  quite  frequently  recog- 
nized.^"^*^ 

Rent  already  due  was,  even  at  common  law,  regarded  as  a 
chose  in  action,  but  the  view  referred  to,  that  rent  still  to  be- 
come due  is  such,  and  consequently  may  be  transferred  by  a  mere 
assignment,  as  distinguished  from  a  common-law  grant,  appears 
to  involve  a  departure  from  the  origi.nal  conception  of  rent  as 
an  interest  in  land.  There  is  perhaps  no  impropriety  in  regard- 
ing the  transfer  of  an  installment  of  rent  to  become  due  in  the 
future,  or  even  of  a  number  of  such  installments,  as  an  assignment 
of  a  chose  or  choses  in  action,^"^*^  but  there  is  more  difficulty  in 
thus  regarding  the  transaction  when  the  transfer  is  in  terms  of 
the  "rent,"  without  specific  reference  to  the  installments  to  be 
paid.  This  should,  prima  facie  at  least,  it  would  seem,  be  con- 
strued as  a  transfer  of  an  interest  in  land,  of  an  "incorporeal 
hereditament"  as  expressed  by  Blackstone,  and  an  incorporeal 
hereditament  is  transferable,  by  the  common-law  authorities, 
only  by  writing  under  seal.  The  question  here  suggested  does 
not  appear  to  have  been  judicially  discussed. 

A  transfer  of  the  rent  alone  is  quite  frequently  effected  by  a 
transfer  by  the  reversioner  in  terms  of  "the  lease,"  and  occa- 
sionally the  courts  thus  speak  of  a  "transfer  of  the  lease,"  mean- 
ing thereby  a  transfer  of  the  rent  to  accrue  under  the  lease.^^^ 
Since  such  an  expression  has  a  well  understood  significance  as 
meaning  the  transfer  of  the  leasehold  interest,  the  interest  creat- 
ed by  the  lease,  and  since,  furthermore,  a  transfer  of  the  rent  is 

579c  See  post,  at  notes  596a-603.  292;  Thacker  v.  Henderson.  63  Barb. 

B70(JBut  such  future  installments  (N.  Y.)  271;  Hunt  v.  Thompson,  84 
were  not  so  regarded  at  common  Mass.  (2  Allen)  341;  Steele  v.  De 
law.  See  Co.  Litt.  392  b.  And  the  May,  102  Mich.  274,  60  N.  W.  684; 
question  suggests  itself  whether  a  Jones  v.  Smith,  14  Ohio,  606;  Bord- 
transfer  of  all  the  installments  of  ereaux  v.  Walker,  85  111.  App.  86; 
rent  still  to  become  due  under  a  Griffith  v.  Burlingame,  18  Wash, 
lease  having  a  long  time  to  run,  a  429,  51  Pac.  1059.  In  Some  IHi- 
hundred  years  for  instance,  can  be  nois  cases  it  is  decided  that  the 
regarded  as  a  transfer  of  a  chose  or  "assignment  of  a  lease"  by  indorse- 
choses  in  action  rather  than  of  an  ment  thereon  operates  merely  as  an 
interest   in  land.  equitable    assignment.     Chapman    v. 

esoSee  e.  g..  Thorn  v.  Sutherland,  McGrew,  20  111.  101;  Dixon  v.  Buell, 
123  N.  Y.  236,  25  N.  B.  362;  Allen  v.  21  111.  203:  Bnxhaum  v.  Dunham,  51 
Wooley,  1  Blackf.  (Ind.)  148;  Carr  111.  App.  240;  Hefling  v.  Van  Zandt, 
V.  Waugh,  28  111.  418,   81  Am.  Dec.    60   111.   App.   662. 
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properly  .not  a  iransfiT  of  the  loasc,  1)ut  iiKM'cly  of  one  particu- 
lar right  creatctl  tlierelty,  its  use  a.s  rfforriuy  to  a  transfer  of  the 
rent  is  to  be  dopreeatcd.-'''*^ 

Upon  a  transfer  of  the  rent,  apart  from  tlie  reversion,  the 
benefit  of  a  covenant  for  rent  j>asses  to  the  transferee,  it  has 
been  held,  so  as  to  authorize  an  action  by  him  upon  the  covena>nt, 
against  the  lessee  or  an  assignee  of  the  leasehold,^^^  though  the 
benefit  of  covenants  concerning  the  condition  of  the  premises 
merely  does  not  pass  in  such  case.^**^  Apart  from  any  question  as 
to  whether  the  benefit  of  a  covenant  to  pay  rent  thus  passes 
with  a  transfer  of  the  rent  to  accrue,  the  transferee  can  assert 
a  claim  to  the  rent  on  the  ground  of  privity  of  estate,  without 
reference  to  the  covenant."^* 

In  this  country  it  has  bee.n  held  that  tlic  benefit  of  a  covenant 
to  pay  rent  will  run  upon  the  transfer  of  rent  reserved  on  a  con- 
veyance in  fee,  a  "perpetual  lease,"  as  it  is  sometimes  termed,''''^ 
In  England  a  different  rule  in  this  regard  apparently'  prevails.^^" 
But  according  to  the  modern  decisions  in  that  jurisdiction,  an 
action  in  the  nature  of  one  for  debt  will  lie  in  such  case  in  favor 
of  the  transferee,  as  the  owner  of  a  rent  charge,  against  the 
owner  of  the  land.^^'^ 

B81  See    Potts    V.    Trenton    Water  Fisher,   1  Rawle    (Pa.)    155,  18  Am. 
Powor  Co.,  9  N.  J.   Eq.    (1  Stockt.)  Dec.    604;     Trnstees    of    St.    Mary's 
592;     Demarest    v.    Willard,    8    Cow.  Church    v.    Miles,    1    Whart.    (Pa.) 
(N.  Y.)   206.     And  see  ante,  §  146  b.  229;    Cook   v.   Brightly,  46   Pa.   439. 
682  Willard  v.  Tillman,  2  Hill   (N.  But  see  Irish  v.  Johnston,  11  Pa.  488. 
Y.)    274;    Wineman  v.   Hughson,   44  See,  further,  the  discussion  in  notes 
111.  App.  22.  to   Spencer's    Case,    1    Smith's   Lead- 
ess  Demarest    V.    Willard,    8    Cow.  Ing  Cases    (8th  Am.  Ed.)    187-193. 
(N.   Y.)    20G.  In  Wright  v.  Hardy,  76  Miss.  524, 
r.84  Ards  v.  Watkin,  Cro.  Eliz.  637,  24  So.  697,  the  right  of  the  grantee 
651;    Williams  v.  Hayward,  1  El.  &  of  a  rent  reserved  on  a  conveyance 
El.  1040:   Allen  v.  Bryan,  5  Barn.  &  in  fee  simple  to  sue  on  the  covenant 
C.  512;   Ryerson  v.  Quackenbush,  26  to    pay    rent    was    based    chiefly    on 
N.  J    Law   (2  Dutch.)    23G;   Kendall  the  statute  authorizing  assignees  of 
V.  Carland,   59   Mass.    (5  Cush.)    74,  choses  in   aotion   to   sue  thereon   In 
51  Am.  Dec.  44.     See  Willard  v.  Till-  their  own  name, 
man.  2  Hill    (N.  Y.)    274.  risn  Milnes    v.    Branch,    5    Maule   & 
08.'.  Scott  v.  Lunt's  Adm'r,  32  U.  S.  S.    411;    Randall    v.   Rigby,   4    Mees. 
(7    Pet.)     59G;    Van    Rensselaer    v.  &  W.  130,  135. 

Road.  26  N.  Y.  558;  Van  Rensselear  V.  ss?  Christie  v.   Barker,   53  Law  J. 

Barringer,  39   N.  Y.   9;    Streaper  v.  Q.  B.   537;    Searle  v.  Cooke,   43  Ch. 
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One  to  wliom  a  transfer  is  made  of  the  rent,  apart  from  the  re- 
version, presumably  takes,  as  does  any  other  transferee  of  an 
interest  in  land,  subject  to  any  equities  in  favor  of  another  of 
which  he  has  notice,  and  consequently  his  claim  for  rent  would 
be  subject  to  any  defenses  known  to  him  at  the  time  of  the  trans- 
fer, and  which  would  have  been  available  against  the  trans- 
feror.^88  Qn  the  other  hand,  the  transferee  of  the  rent,  if  a 
purchaser  for  value,  would  take  free  from  any  equities  of  which 
he  had  no  notice,  actual  or  constructive.^s^'  ^^^ 

(3)  Rights  of  subsequent  transferee  of  reversion.  The  ques- 
tion how  far,  after  the  re.nt  has  become  severed  from  the  re- 
version, either  by  its  reservation  on  a  transfer  of  the  reversion, 
or  by  its  transfer  without  the  reversion,  the  owner  of  the  re- 
version can,  by  any  subsequent  action  on  his  part,  affect  the 
rights  of  the  owner  of  the  rent,  has  been  discussed  but  seldom. 
If  the  owner  of  the  reversion  has  transferred  the  rent  to  another, 
one  to  whom  he  subsequently  transfers  the  reversion  clearly  ac- 
quires no  right  to  the  rent  as  incident  to  the  reversion,  if  he 
has  notice  of  the  previous  transfer  of  the  rent.^^^  If  he  has  no 
such  notice,  actual  or  constructive,  he  may,  it  has  been  decided, 
claim  the  rent  as  against  the  prior  transferee  thereof,^^^  and 
this  would  seem  to  be  the  proper  view,  provided  he  is  a  purchaser 
for  value.^^3     Rent  being  an  interest  in  land,  a  conveyance  there- 

Div.     519;     In     re     Herbage    Rents  60    N.    W.    684.     There    are    sugges- 

[18S6]    2  Ch.   811.  tions  to  tha  same  effect  in  Leonard 

588  In  Hamaker  v.  Manheim  Light,  v.  Burgess,  16  Wis.  41;  Kimball  v. 
Heat  &  Power  Co.,  25  Pa.  Super.  Ct.  Pike,  18  N.  H.  419. 
484,  it  was  held  that  where  it  was  t>93  in  Brownson  v.  Roy,  133  Mich, 
provided  by  the  lease  that  the  ex-  617,  95  N.  W.  710,  it  was  held  that 
pense  of  repairs  should  be  borne  a  receiver  to  whom,  by  order  of 
equally  by  the  parties  thereto,  the  court,  the  landlord  had  conveyed  the 
lessee  could  deduct  half  of  such  ex-  reversion,  was  not  entitled  to  claim 
pense  in  making  payment  to  a  trans-  the  rent  as  against  a  prior  trans- 
feree of  the  rent.  feree     of     the     rent.     The     decision 

5S9,  590  See  Juvenal  v.  Patterson,  10  may  well  be  rested  on  the  language 

Pa.    282.  of    the   opinion    of   the   rower   court 

591  Gross  V.  Chittim  (Tex.  Civ.  that  "the  receiver  appointed  by  thn 
App.)  18  Tex.  Ct.  Rep.  906,  100  S.  court,  having  only  the  title  which 
W.  1006;  Leonard  v.  Burgess,  16  was  given  him  by  deed  executbd  un- 
Wis.  41.  See  Egan  v.  Abbett,  74  N.  der  the  court's  order,  can  only  claim 
J.  Law,  49,  64  Atl.  991.  such  rights  as    (the  landlord)    him- 

592  Steel  v.  De  May,  102  Mich.  274,  self   could    have  enforced,"    that   Is, 
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of  would  appear  ordinarily  to  be  within  the  moaning  and  pur- 
pose ol"  tlie  recording  laws,  and,  assuming  that  such  is  the  case, 
the  subsequent  purchaser  of  the  reversion  would  be  affected  by 
the  previous  transfer  of  the  rent  to  a  purchaser  for  value,  if  such 
transfer  were  recorded,  and,  in  the  absence  of  notice  from  other 
sources,  only  then.  If,  however,  owing  to  the  fact  that  the  in- 
terest in  the  rent  is  for  a  brief  period  only,  or  for  some  other 
reason,  the  conveyance  thereof  is  not  within  the  recording  law  of 
the  particular  jurisdiction,  the  innocent  purchaser  of  the  rever- 
sion would  take  subject  to  the  rights  of  the  prior  grantee  of 
the  rent-s^-* 

In  the  case  of  a  transfer  of  the  reversion,  reserving  the  rent, 
a  subsequent  transferee  of  the  reversion  would,  it  seems  clear, 
be  charged  with  notice  of  such  reservation  contained  in  the  trans- 
fer to  his  transferor,  as  being  in  his  chain  of  title,  provided  the 
first  transfer  were  recorded,  and,  even  if  it  were  not  recorded, 
he  could  not  claim  the  rent  if  he  had  notice  otherwise  of  its  sever- 
ance from  the  reversion.^^^  And  so  a  transferee  of  the  reversion, 
taking  with  notice  of  a  previous  transfer  of  the  rent  to  another, 
would  take  subject  thereto.^^^ 

(4)     Rights  of  transferee  of  rent  notes.    In  some  parts  of  this 
country  it  is  a  quite  frequent  usage  for  one  taking  a  lease  for 

he  was  not  a  purchaser  for  value,  -whether  a  local  statute  gave  the 
and  the  statement  that  the  trans-  rent  to  the  purchaser  in  such  case, 
feree  of  the  rent  was  protected  be-  so*  In  Trulock  v.  Donahue,  76 
cause  she  had  notified  the  tenants  Iowa,  758,  40  N.  W.  696,  it  is  de- 
to  pay  her  the  rent  seems  uncalled  elded  that  rent  is  not  "real  estate," 
for.  The  dictum,  moreover,  that  and  that  record  of  a  transfer  thereof 
rent  is  not  an  interest  in  land,  is  in  the  land  records  is  not  effective 
not  in  accordance  with  the  common-  for  the  purpose  of  notice, 
law  authorities.  bos  But  in  Bettis  v.  McNider,  137 
In  Griffith  v.  Burlingame,  18  Ala.  588,  34  So.  813,  97  Am.  St.  Rep. 
Wash.  429,  51  Pac.  1059,  it  is  held  59,  it  was  held  that  one  to  whom  an 
that  a  purchaser  of  the  reversion  at  administrator,  after  making  a  lease, 
execution  sale  cannot  claim  the  rent  transferred  the  rent  reserved  there- 
as  against  the  prior  assignee  of  the  on,  could  not  claim  it  as  against  the 
rent.  This  decision  may  well  be  widow,  to  whom  the  land  was  sub- 
rested  on  the  ground  that  such  a  sequently  assigned  as  dower,  the 
purchaser  acquires  only  the  execu-  theory  being  that  the  widow's  title 
tion  defendant's  actual  interest,  and  related  back  to  the  time  of  her  hus- 
not   his   apparent    interest.     3    Free-  band's  death. 

man.  Executions  rSd  Ed  )§  335.    The  son  Abrams    v.     Sheehan,    40     Md. 

court    only    discusses    the    question  446. 
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a  brief  term  to  give  notes  evidencing  his  subsequent  liability  for 
the  installments  of  rent.^f"^^  When  this  is  done,  a  question  may 
readily  arise  as  to  the  rights  of  an  assignee  of  such  notes  as 
against  one  to  vi^hom  the  lessor  transfers  the  reversion.  It  has 
been  stated  that  one  to  whom  notes  so  given  are  assigned  by  the 
lessor,  after  he  has  transferred  the  reversion  to  another,  cannot 
assert  a  claim  to  the  rent  as  against  the  transferee  of  the  rever- 
&ion,59'''  and  it  has  been  decided,  in  effect,  that  he  cannot  assert 
such  claim  as  against  one  claiming  under  an  incumbrance  on  the 
reversion  existing  at  the  time  of  the  assignment  of  the  notes.^'^^ 
On  the  other  hand,  there  are  decisions  to  the  effect  that,  if  the 
lessor  has  assigned  the  notes  to  another  before  transferring  the  re- 
version, the  transferee  of  the  reversion  cannot  claim  the  rent,  it 
having,  by  the  previous  assignment  of  the  notes,  been  severed 
therefrom.^^^  These  latter  decisions  suggest  the  question,  be- 
fore referred  to,^^^-''  whether  a  purchaser  for  value  of  the  rever- 
sion, without  notice,  actual  or  constructive,  of  a  previous  trans- 
fer of  the  rent  to  another,  should  take  subject  to  that  transfer, 
and  they  seem  to  be  to  the  effect  that  he  must  so  take.  The  re- 
sult of  this  view  is  to  put  the  purchaser  of  a  reversion  in  a  pre- 
carious position,  as  regards  the  right  to  the  rent  under  the  out- 
standing lease.  It  is  unquestionable  that  a  bona  fide  purchaser 
for  value  of  such  notes  should,  provided  they  are  negotiable  in 
character,^^"  not  be  precluded  from  their  collection  as  against 
the  maker  by  the  fact  that  the  reversion  has  been  transferred 
to  another,  who  purchased  in  ignorance  of  the  existence  of  the 

596a  In     Houston     v.     Smythe,     66  Oliver,  78  Ala.  158,  citing  Westmore- 

Miss.    118,   5    So.   520,    the   fact  that  land  v.  Foster,  60  Ala.  448. 

rent  notes   were    given   by   a   lessee  «98  Tubb    v.    Fort,    58    Ala.     277; 

and  possible  purchaser  of  land,  pay-  Dunton  v.  Sharpe  (Miss.)  11  So.  168. 

able  to   the   lessor  bearer,  with   the  ^««  Alabama  Gold  Life  Ins.  Co.  v. 

.  ^  X,  XI-  i.  x^.  t,  ij  v  +-^or,c  Oliver,  78  Ala.  158;  Kimball  v. 
intention  that  they  should  be  trans^   ^  ^^    ^^^  ^^^^^   ^ 

ferred    to    the   holder   of  a   deed    of  ^^^^^^^^    ^    ^^.^^    ^^    ^^    ^^^    ^^ 

trust    on    the    land,    and    that    they  ^^     ^^^    ^^^ 

were    so    transferred,    was    held    to  ,,;^  g^^"  ^^^^^  ^^  ^^^^^  593^  594 

make  the  latter  the  landlord,  for  the  goo  That  the  notes  show   on  their 

purpose   of   an   attachment    by    him  face   that   they    are    given    for    rent 

for    rent.     The    theory    of   the   deci-  does  not,  it  has  been  decided,  impair 

sion  is  that  the  nominal  lessor  was  their      negotiability.     Buchanan      v. 

acting  as  agent  for  the  holder  of  the  Wren,  10  Tex.  Civ.  App.  560.   30  S. 

deed  of  trust.  W.      1077.     Adoue     v.     Tauskersley 

SOT  Alabama  Gold  Life  Ins.  Co.  v.  (Tex.    Civ.   App.)    28   S.   W.   346   is 
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notes.  But  the  fnct  that  such  notes  have  heen  pfiven  hy  the  lessee, 
even  thouijh  they  are  utilized  by  the  lessor  in  a  way  not  antici- 
pated by  him,  does  not  seem  ground  for  imposing  a  loss  on  the 
innocent  purchaser  of  the  reversion.  If  necessary  to  protect  both 
innocent  purchasers,  the  lessee  should  be  subject  to  a  double  lia- 
bility, as  having  been  the  cause  of  the  conflict  of  rights.'"'^  That 
is,  the  lessee,  having  by  his  act  in  unnecessarily  executing  a  note 
to  evidence  the  liabilty  for  rent  which  was  otherwise  evidenced 
by  the  stipulation  for  rent  embodied  in  the  lease,  and  having 
thereby  enabled  the  lessor  to  transfer  in  effect  separate  evidences 
of  one  liability  to  different  persons,  should  suffer  any  possible 
loss,  as  against  either  of  such  persons,  in  accordance  with  the 
rule  that  whenever  one  of  two  innocent  parties  must  suffer  by 
the  acts  of  a  third,  he  w^ho  enables  such  third  person  to  occasion 
the  loss  must  sustain  it.®**^  Though  an  innocent  purchaser  for 
value  of  the  rent  notes  may  be  entitled  to  enforce  them  as  per- 
sonal obligations  of  the  maker,  the  lessee,  he  cannot  properly, 
since  he  purchased  them  as  such  personal  obligations  only,  com- 
plain that  he  is  not  allowed  to  enforce  them  as  representing  rent 
to  the  detriment  of  the  innocent  purchaser  of  the  reversion.  If, 
on  the  other  hand,  he  did  not  purchase  the  notes  as  merely  per- 
sonal obligations  of  the  maker,  but  sought  by  the  purchase  to 
obtain  the  rent,  then  he  cannot  well  claim  to  stand  in  the  posi- 

cited.     The  former  case  is  cited  in  making  of  the  lease   by   the  payee. 

1    Daniel,    Negotiable    Instruments,  In  Bettls  v.  McNider,  137  Ala.  .588, 

§§  790,  797,  to  the  point  that  the  ne-  34  So.  813,  97  Am.  St.   Rep.  59,  the 

gotiablllty   of   an   instrument  is  not  court    regards    the    purchaser    of    a 

affected   by   the   fact  that  it  names  "rent    note,"    reciting    that    it    was 

the    consideration,    the    theory    on  given    for    rent,    as    charged    ■with 

which     the    case    was    decided.     It  notice    of    the    payee's    Inability    to 

might,   however,   be   suggested    that  make   a  lease.     This,   however,   was 

an   indebtedness   for    rent    is   neces-  an    obligation    for    the    delivery    of 

sarily    of    such    a    future    and    con-  cotton    as    rent,    though    the    court 

tingent  character  that  thr  recital  in  does    not    particularly    refer   to   this 

the  note  that  the  sum  named  to  be  point.     In  almost  every  jurisdiction 

paid  represents  rent  necessarily  pre-  an   instrument  payable   in  merchan- 

cludes    the    possibility     of     regard-  dise  is  not  negotiable.     See  1   Dan- 

Ing   the   note   as   "payable   uncondi-  iel,  Negot.  Instr.  §§  55,  59. 

tionally   and    at   all    events,"    as    it  ooi  This    Is    perhaps    Involved    In 

must     be     to     be     ne(?;otiable.     The  the  decision   in  Rowland    v.   White, 

statement   that   the   note   represents  48   111.  Anp.  236. 

rent    is    only    inferentially    a    statr>-  002  Lickbarrow   v.   Mason,   2   Term 

ment     of     the     conpideration.     The  R.   G3.     See  Ewart,  Estoppel,  c.   14; 

consideration    for    the    note    is    the  2  Pomeroy,  Eq.  Jur.  808. 
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tion  of  an  innocent  purchaser  of  a  negotiable  instrument.  In 
other  words,  he  should  not  be  allowed  to  assert  that,  bj^  one  and 
the  same  legal  act,  the  acquisition  of  the  notes,  he  is  constituted 
both  a  purchaser  of  negotiable  instruments  and  a  transferee  of  an 
interest  in  land.  It  is,  indeed,  not  readily  conceivable  that  an 
interest  in  land,  such  as  rent,  can  be  transferred  by  the  mere 
transfer  of  a  note  given  for  the  amount  of  the  possible  payments 
upon  the  rent.  Such  a  case,  it  seems  unnecessary  to  say,  bears 
not  the  slightest  analogy  to  that  of  a  mortgage  or  other  lien, 
which,  as  being  merely  an  accessory  or  incident  of  the  debt  se- 
cured, and  having  no  separate  existence,  is  held  to  pass  upon  a 
transfer  of  the  debt.^''^  Rent  is  not  a  mere  accessory  or  incident 
of  notes  given  for  the  amounts  of  the  payments  to  be  made,  as  is 
apparent  from  the  fact  that  ordinarily  such  notes  are  not  given. 

This  whole  matter  of  conflicting  claims  to  rent,  arising  from 
the  severance  of  the  rent  from  the  reversion,  may  be  most  equi- 
tably adjusted,  it  is  submitted,  by  applying  the  ordinary  rules  de- 
termining priorities  as  between  bona  fide  purchasers.  If  one  pur- 
chases a  reversion  without  notice,  actual  or  constructive,  that  the 
rent  has  been  transferred  to  another,  he  has  ordioiarily  a  right 
to  the  rent,  and  it  is  the  duty  of  a  transferee  of  the  rent,  desiring 
to  protect  himself  against  such  subsequent  transfer  of  the  re- 
version, to  record  the  transfer  of  the  rent.  The  fact  that  notes 
were  given  for  the  rent  would  seem  to  have  no  bearing  on  the 
matter,  unless  this  is  known  to  the  transferee  of  the  reversion 
or  unless,  perhaps,  the  giving  of  notes  for  the  rent  is,  in  that 
neighborhood,  so  usual  that  the  purchaser  of  the  land  may  be 
charged  with  notice  of  their  existence  by  reason  of  his  knowledge 
of  the  lease. 

d.  Mortgagors  and  mortgagees.  In  those  jurisdictions  in 
which  a  mortgage  vests  the  legal  title  and  the  right  of  possession 
in  the  mortgagee,^^'*  one  claiming  under  a  mortgage  subsequent 
to  a  lease,  that  is,  under  a  mortgage  of  the  reversion,  may  at  any 
time  notify  the  tenant  under  the  lease  to  pay  rent  to  him  instead 
of  to  the  mortgagor,  a.nd  after  such  notice  the  tenant  is  liable 
to  him  for  all  rent,  accrued  since  the  date  of  the  mortgage,  which 
is  as  yet  unpaid,  and  also  for  all  rent  yet  to  accrue.^^^     Until 

60S  Pomeroy,  Eq.  Jur.  §  1210.  ("-(^^  Moss     v.     Oallimore,     1     Dour. 

601  See    1    Jones,    Mortgages,    c.    1,    279;    Kin  a:  v.  Housatonic  R.  Co.,  45 

and  ante,  §  146  e.  Conn.    226;    Scheldt    v.    Belz,    4    111. 
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such  notice  from  \hc  mortj^agoo,  however,  the  tenant  may,  by 
the  express  terms  of  the  statute  of  Anne  as  to  attornnu'ut,*"*^ 
safely  pay  rent,  as  it  becomes  due,  to  the  mortgagor,  that  statute 
providing  that  the  tena.ut  shall  not  be  damaged  by  payment  of 
rent  to  the  grantor  of  the  reversion  before  notice  of  the  grant 
is  given  him  l)y  tlie  grantee,  and  that  the  tenant  may  so  pay  rent 
to  the  mortgagor,  until  notified  by  tlie  mortgagee  to  do  other- 
wise, has  also  been  recognized  without  reference  to  any  statute.""" 
If,  however,  the  tenant  pays  rent  before  it  is  due,  and,  while  it 
is  yet  not  due,  receives  notice  from  the  mortgagee  to  pay  it  to 
the  latter,  he  is  properly  liable  therefor  in  spite  of  his  previous 
payment,  since  he  has  no  right  to  make  payments  in  advance  to 
the  prejudice  of  the  mortgagee.^*'^  Usually  the  mortgagee  asserts 
no  claim  to  the  rent,  since  he  is  himself  accountable  for  all 
rent  received  by  him,  and  there  is  no  advantage  to  be  obtained 
from  the  making  of  such  claim,  but  rather  a  trouble  and  responsi- 
bility. 

In  states  where  the  statute  protects  the  tenant  in  paying  to 
the  transferor  of  the  reversion,  not,  as  does  the  statute  of  Anne, 
until  the  transferee  gives  notice  of  the  transfer,  but  until  the 
tenant  has  notice  thereof,^^^  the  question  might  be  suggested 
whether,  after  learning,  otherwise  than  by  notice  from  the  mort- 
gagee, of  the  transfer  of  the  legal  title  by  way  of  mortgage,  the 
tenant  would  be  protected  in  paying  the  rent  to  the  mortgagor. 
That  he  Avould  not  be  protected  in  such  case  has,  however,  never 
been  suggested,  and,  in  view  of  the  recognized  usage  of  paying 
the  rent  to  the  mortaagor  unless  and  until  payment  is  demanded 
by  the  mortgagee,  a.nd  also  of  the  general  tendency  of  the  courts 

App.     (4    Bradw.)     431;     Mirick    v.  v.  Wright,  3  Mass.  138,  3  Am.  Dec. 

Hoppin,    118   Mass.    582;    Burden    v.  98. 

Thayer,   44    Mass.    (3    Mete.)    7G,   37  coo  See  ante,  §  146  f,  at  note  32. 

Am.  Dec.  117;  Kimball  v.  Lockwooi.  oo"  Comer  v.  Sheehan,  74  Ala.  452, 

6  R.   I.   138;    Comer  v.   Sheehan,  74  49  Am.  Rep.  819;  Burden  v.  Thayer, 

Ala.  452.  49  Am.  Rep.  819;   Kimball  44  Mass.    (3  Mete.)    76,  37  Am.  Dec. 

V.  Pike,  18  N.  H.  419;   Castleman  v.  117. 

Belt,  41  Ky.    (2  B.  Mon.)    157.  o^s  Cook  v.   Guerra,  L.  R.   7  C.  P. 

Where    the    lessor    made    a    mort-  132;  Harris  v.  Fopter,  97  Cal.  292.  32 

gage  in  fee  to  the  lessee,  it  was  held  Pac.  246,  S3  Am.  St.  Rep.  187;  Hen- 

that  the  latter  could   elect  whether  shaw  v.  Wells,  28  Tenn.  (9  Humph.) 

to  pay  rent  as  lessee  or  to  account  568.     Compare  ante.  §  177  c. 

for  the  profits  as  mortgagee.    Newall  boo  See  ante,  §  146  f,  at  note  40  a. 
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of  law  as  well  as  of  equity  to  re^irard  a  mort.!zage  as  creating  a 
lien  merely,  such  a  doctrine  would  presumably  be  regarded  with 
disfavor. 

In  jurisdictions  where  the  mortgagee  is  not  vested  with  the 
legal  title  and  the  right  of  possession,  but  has  a  lien  merely,  the 
tenant  is  not,  apart  from  express  stipulation,  affected  by  a  mort- 
gage made  by  the  reversioner  subsequently  to  the  lease,^^*'  and 
the  mortgagee  is  not  substituted  in  any  way  for  the  mortgagor 
as  landlord. ^^^  If,  however,  the  mortgagor  expressly  gives  the 
mortgagee  a  right  to  the  rents,  he  is,  it  has  been  held,  entitled  to 
assert  the  claim  thereto  as  against  the  tenant,®^^  qq  the  theory, 
presumably,  that  this  constitutes  an  assignment  of  the  rent 
still  to  accrue,  apart  from  the  reversion. 

The  effect  of  a  mortgage  previous,  as  distinguished  from  one 
subsequent,  to  the  lease,  upon  the  right  to  rent,  is  elsewhere  con- 
sidered.*!^ 

e.  Purchasers  at  judicial  or  execution  sale.  The  right  to  sub- 
sequent rent  passes  with  the  reversion,  not  only  when  the  latter 
is  transferred  by  voluntary  act,  but  also  when  it  is  transferred 
by  operation  of  law,  as  upon  a  partition  or  foreclosure  sale,*'^^  or 
a  sale  under  execution,'^'^^  or  a  sale  in  settlemejit  of  a  decedent's 

610  See  Hogsett  v.  Ellis.  17  Mich.  Donahue,  85  Iowa,  748,  52  N.  W. 
351;  Myers  v.  White,  1  Rawle  (Pa.)     537. 

353.     And   so   the   lessor   and   lessee  ci3  See  ante,  §  73  a   (5). 

can   by   agreement   reduce   the    rent  gi4  Murray  v.  Mounts,  19  Ind.  364; 

as  against  the  mortgagee.     Frank  v.  Watkins  v.  Duvall,  69  Miss.  364,  13 

New  York,  L.   E.  &  V/.   R.  Co.,   122  So.   727;    Stevenson  v.   Hancock,    72 

N.  Y.  197,  25  N.  B.  332,  10  L.  R.  A.  Mo.  612;  Tubb  v.  Fort,  58.  Ala.  277; 

381.  Stockton's  Appeal,  64   Pa.   58. 

A  lessor  who  has  made  a  convey-  eis  Butt    v.    Ellis,    86    U.    S.     (19 

ance   of   his   interest   by   a    deed   in  Wall.)  544;  Casey  v.  Gregory,  52  Ky. 

terms   absolute   cannot,  it  has   been  (13  B.  Mon.)   507,  56  Am.  Dec.  581; 

decided,  show  that  the  deed  was  in-  Lancashire  v.  Mason,  75  N.  C.  455; 

tended    merely    as    a    mortgage,    in  Hayden    v.    Patterson,    51    Pa.    261; 

order  to  support  his  right  of  action  Moore  v.   Turpin,  1   Speer  Law    (S. 

for  rent.     Abbott  v.   Hanson,  24   N.  C.)    32.  40  Am.  Dec.  589;   Pickett  v. 

J.  Law  (4  Zab.)   493.  Breckenridge,    39    Mass.    (22    Pick.) 

611  Thorn  v.  Sutherland,  123  N.  Y.  297,  33  Am.  Dec.  745:  Bank  of  Penn- 
236,  25  N.  E.  362;  Goodwin  v.  Hud-  sylvania  v.  Wise,  3  Watts  (Pa.) 
son.   60   Ind.   117    (semble).  394;     Townsend     v.     Isenberger,     45 

612  Thomson  v.  Ersklne,  36  Misc.  Iowa,  670;  Van  Wicklen  v.  Paulson, 
202,  73  N.  Y.  Supp.  166;    Trulock  v.  14  Barb.   (N.  Y.)   654. 
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••state."'"  In  the  case  of  such  a  sale  hy  ordiT  of  court,  or  under 
judicial  process,  the  purchaser  is,  in  most  jurisdictions,  it  seems, 
entitled  to  rent  accruinf;  after  the  making  of  the  sale,*'''  but  in 
some  jurisdictions  only  that  accruinji  after  the  date  of  the  con- 
firmation of  the  sale  belongs  to  him,*"*'  and  sometimes  he  acquires 
no  right  to  rent  till  the  execution  of  a  deed  to  him.'""  If  the 
time  for  the  taking  of  possession  by  the  purchaser  is  named  in 
the  decree,  the  purchaser  is  entitled  to  rent  accruing  after  that 
time  and  not  before."-'^  It  has  been  decided  that  he  is  not  en- 
titled to  rent  pending  the  time  for  redemption.°2i  These  ques- 
tions, as  to  tlic  time  at  which  the  purchaser  at  such  a  sale  be- 
comes entitled  to  rent,  wouhl  ordinarily  be  determined  with  refer- 
ence to  the  statutory  provisions  upon  the  subject  of  such  sales,  in 
force  in  the  particular  jurisdiction. 

The  position  in  this  respect  of  a  purchaser  at  a  sale  under  a 
lieu  subsequeut  to  the  lease  is,  as  has  been  before  statpd,*'^^  to  be 
carefully  distinguished  from  that  of  one  who  purchases  under  a 
lien  prior  to  the  lease.  The  latter  is  not  a  transferee  of  the  re- 
version in  any  sense,  but  is  to  be  regarded  as  if  the  transfer  to 
him  had  occurred  at  the  time  at  which  the  lien  was  created,  the 
effect  of  the  enforcement  of  a  lien  being  to  extinguish  all  rights 
subsequently  created.     Not  being  interested  in  the  reversion,  he 

610  Wilson    V.    Delaplaine,    3    Har.  Townsend    v.    Isenberger,    45    Iowa, 

(Del.)     499;    Burbank    v.    Dyer,    54  670;  Varnnm  v.  Winslow,  106  Iowa, 

Ind.    392;    Page    v.    Culver.    55    Mo.  287,  76  N.  W.  708,  68  Am.  St.   Rep. 

App.  606;  Marj's  v.  Anderson,  24  Pa.  306;    Evert -en    v.    Sawyer,    2    Wend. 

272;   Burns  v.  Cooi;er,  31  Pa.  426.  (N.  Y.)  507;  Cheney  v.  Woodruff,  45 

'•17  See    Huntington    v.    Walker,    9  N.  Y.  98;   Carrett  v.  Dewart,  43  Pa. 

D.   C.    (2   Mac  Arthur)    479;    Wan;ner  ?A2,   82  Am.  Dec.   570.     An  act   pro- 

V.   Cohen,   6  Gill    (Md.)    97,  26  Am.  viding    that    the    purchaser    should 

Dec.  5.S9;    Jashenopky  v.  Volrath,  59  have  a  right  to  the  possession  upon 

Ohio  St.   540,  69   Am.  St.  Rep.   7S6;  nonflrmation  of  the  sale  and  execu- 

Taylor    v.    Cooper,    10    Leigh    (Va.)  tion    of  the    deed    was   construed    to 

317,    34    Am.    Dec.    737;    Snyder    v.  have  this  effect.     Strange  v.  Austin, 

Riley.  1  Speers  Law   (S.  C.)   272.  40  134   Pa.   96,   19    Atl.  492. 

Am.  Dec.  fif^2.     See  3  Freeman,  Exe-  020  Latta   v.   Pierce,   79  Tenn.    (11 

cutions,  §   349.  Lea)    2G7,  47  Am.  Rep.   284;   Cheney 

•5i»Ban    V.    Covington    First    Nat.  v.  Woodruff,  45  N.  Y.  98. 

Bank.   80   Ky.   501;    Latta  v.   Pierce,  121  Bissell  v.  Payn,   20   .Tohns.    (N. 

79  Tenn.   (11  Loa)   267.  47  Am.  Rep.  Y.)    3;    Cheney    v.    Woodruff,    45    N. 

284.  Y.   98. 

ein  Spoor  V.  Phillips,  27  Ala.  193;  022  See  ante,  §  147. 
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lias  no  right  to  the  rent,  thouijh,  if  the  tenant  attorns  to  or  ac- 
cepts a  lease  from  him.  a  new  tenancy  is  created.^^a 

f.  Trustees  in  bankruptcy.  Another  case  of  transfer  of  the 
reversion  by  operation  of  law,  with  a  consequent  right  in  the 
transferee  to  the  rent  thereafter  falling  due,  occurs  in  the  case 
of  the  bankruptcy  of  the  reversioner,  the  reversion,  with  the  right 
to  rent,  then  passing  to  the  trustee  in  bankruptcy .^24 

g.  On  death  of  person  entitled.  Upon  the  death  intestate  of 
one  having  a  reversion  in  fee  simple,  the  rent  incident  to  the  re- 
version ordinarily  passes  therewith  to  the  heir,  while  if  the  re- 
version is  of  a  chattel  nature,  the  rent  passes  with  the  reversion 
to  the  executor  or  administrator.^-^  If  the  reversion  is  devised 
or  bequeathed,  the  rent  passes  with  it  to  the  devisee  or  legatee,^26 
provided,  that  is,  it  is  not  needed  for  the  payment  of  the  tes- 
tator's creditors.  If  the  rent  has  become  severed  from  the  re- 
version,^27,  628  ^i  jg  regarded  as  a  rent  charge  for  the  period  of 
the  lease,  and  if  the  lease  is  for  years,  the  rent  passes  to  the  per- 
sonal representative.^2^ 

A  provision  in  a  lease  that,  after  the  lessor's  death,  the  rent 
should  be  paid  to  a  particular  person,  has  been  regarded  as  in- 
valid as  an  attempted  testamentary  provision.^^^o 

The  statutory  provisions,  found  in  a  number  of  states,^^^  that 

623  See  ante,  §  73  a.  626  Broadwell   v.    Banks,    134    Fed. 

024  See  ante,  §  147,  at  note  63.  470;     Cobel    v.    Cobel,    8    Pa.     342; 

625 1    Woerner,    Administration,    §  Tubbs  v.  Morgan,  12  U.  C.  Q.  B.  151. 

300;      Sacheverell     v.     Froggatt,     2  lu   Fiske  v.  Brayman,  21  R.   I.  195, 

Wms.     Saund.     367     a,     and    notes;  42  Atl.  878,  it  was  held  that,  where 

Rubottom  V.  Morrow,  24  Ind.  202,  87  the  rent  reserved  was  ice  to  be  fiirn- 

Am.  Dec.  324;   Dixon  v.  Niccolls,  39  ished  to  "the  lessor  and  his  family," 

111.   372.   89    Am.    Dec.    312;    Stinson  the    devisee    of    the    lessor   was    en- 

V.  Stinson,    38  Me.   593;    Kimball  v.  titled  to  the  ice  though  she  had  mar- 

Sumner,     62     Me.     305;     Towle     v.  ried  and  so  had  censed  to  be  a  mem- 

Swasey,  106  Mass.  100;  Van  Rensse-  ber  of  his  immediate  household, 

laer's  Ex'r  v.  Platner,  2  Johns.  Cas.  627,  628  See  ante,  §  180  c. 

(N.    Y.)     17;    Fay    v.    Halloran,    35  fizg  Knolle's  Csse,   Dyer,  5  b;    Wil- 

Barb.     (N.    Y.)    295;     In    re    Wood-  liams,  Executors    (9th  Ed.)    727. 

burn's   Estate,   138    Pa.    606,   21    Atl.  fiso  Murray  v.  Cazier,  23  Ind.  App. 

16,  21  Am.  St.  Rep.  932;   Overturf  v.  600,  53  N.  E.  476,  55  N.  E.  880. 

Dugan,  29  Ohio  St.  230;  Huff  v.  Lat-  esi  Woerner,       Administration,       § 

imer.    33    S.    C.    255,    11    S.    E.    758;  337. 

Smith     v.    Thomas,    82     Tenn.     (14  The     Mississippi     statute      (Code 

Lea)    324.  1906,     §     2880)     expressly     provides 
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real  property  shall  pass  to  the  executor  or  administrator,  has  the 
elTeet  of  raakiug  such  personal  repesentative  the  proper  person 
to  assert  a  claim  for  the  rent  accruing  immediately  after  the 
death  of  the  person  entitled,  even  though  the  latter  had  a  free- 
hold estate  in  the  land. 

The  question  whether,  upon  the  death  of  one  of  two  or  more 
persons  entitled  to  the  rent,  the  survivor  is  the  proper  person 
to  sue  for  the  sul^sequently  accruing  rent,  or  whether  the  heir 
or  devisee  of  the  person  so  dying  should  join  in  such  suit,  is  re- 
ferred to  in  another  connection.^^^ 

Each  installment  of  rent,  as  it  becomes  due,  is  personal  proper- 
ty, and  consequently,  if  the  person  entitled  dies  after  the  install- 
ment becomes  due,  but  before  it  is  paid,  the  personal  representa- 
tive is  entitled,  as  he  is  to  any  personal  claim.s^a 

h.  Persons  not  in  privity  with  lessor.  In  order  that  one  may 
be  entitled  to  an  instullme-nt  of  rent,  he  must  be  cither  the  original 
lessor,  a  transferee  of  the  reversion,  or  one  to  whom  the  rent,  or 
the  particular  installment,  has  been  transferred."^'*  Occasion  for 
the  application  of  this  principle  arises  most  frequently  in  the 
case  of  a  claim  for  rent  asserted  by  one  who  has  a  title  to  the 
land  paramount  to  that  of  the  person  who  made  the  lease.  That 
the  rightful  owner  of  land,  who  has  been  ousted  therefrom  by  a 
wrongdoer,  has  no  right  to  recover  rent  from  one  to  whom  such 
wrongdoer  may  have  subsequently  made  a  lease  of  the  land,  he 
being  an  utter  stranger  to  the  lease,  is  a  matter  as  to  which,  on 
principle,  there  can  be  no  question. «35     Whether  such  lessee  (or 

that  the  rent  to  accrue  for  the  land  v.  First  Nat.  Bank  of  Covington,  80 
during  the  year  of  the  lessor's  death  Ky.  501 ;  Bealey  v.  Blake's  Adm'r, 
Phall  be  payable  to  the  personal  rep-  70  Mo.  App.  229;  Gibson  v.  Farley, 
resentatlve.  16  Mass.  280;  Van  Rensselaer's 
In  Maryland  the  statute  (Code  Ex'rs  v.  Platner's  Ex'rs,  2  Johns. 
1904,  art.  53,  §  19)  provides  that  Cas.  (N.  Y.)  17;  Haslage  v.  Krugh, 
"the  rents  of  real  estate  of  minors  25  Pa.  97;  Miller  v.  Crawford,  2G 
or  of  leasehold  estates  that  may  not  Abb.  N.  C.  (N.  Y.)  376. 
be  due  at  the  death  of  such  minor  csiThat  rent  can  be  reserved  only 
shall  for  the  year  in  which  such  in  favor  of  the  lessor,  see  ante,  § 
minor  may  die  be  paid  to  the  guard-  170,  at  notes  101-103. 
ian."  ''^^  This  is  assumed  in  the  decl 
632  See  post,  §  293  d.  sions  that  the  owner  of  the  para- 
ess  1  Woerner.  Administration.  §  mount  title  cannot  recover  against 
SOO;  Foltz  V.  Prouse,  17  111.  487;  the  lessee  in  an  action  for  use  and 
Mills  V.  Merryman,  49  Me.  65;   Ball  occupation.     Post,  §  304,  at  note  20. 
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his  assignee)  would  be  liable  to  an  action  for  mesne  profits,  as 
is,  unquestionably,  the  trespasser  under  whom  he  claims,  is  a 
matter  on  which  there  has  been  great  difference  of  opinion.^^^ 

In  some  cases,  the  fact  that  the  rightful  owner  of  the  land  is 
an  entire  stranger  to  the  lease  and  to  the  reversion,  not  being  so 
plainly  apparent  as  if  the  lease  were  made  by  one  who  had  actu- 
ally ousted  such  owner,  the  courts  have  lost  sight  of  the  true  re- 
lation, or  rather  lack  of  relation,  between  the  parties.  This  has 
occurred  in  the  case  of  a  sale  under  a  mortgage  or  other  lien 
prior  to  the  lease,  in  which  ease  the  tenant  has,  as  regards  the 
purchaser  at  the  sale,  no  right  whatever  to  possession,  and  the 
purchaser  is,  on  the  other  hand,  not  the  landlord  of  the  tenant, 
and  not  entitled  as  such  to  claim  rent.^'^''' 

An  application  of  the  above  principle,  that  a  claim  for  rent 

But  in  Gardner  v.  Gardner,  25  Iowa,  C.    286,   the   tenant   was    allowed    to 

102,   the   court   seems    to   indicate   a  assert,    by   way   of    counterclaim    in 

vague    impression    that    under    cer-  an  action  for  rent,  that  he  had  been 

tain    circumstances    the    tenant    of  sued  by  the  rightful  owner  for  dam- 

the     "apparent     owner"     might     be  ages  on  account  of  his  wrongful  oc- 

liable   for  rent  to  the   real   owner;  cupancy.     That    the    tenant    of    the 

and   in  Thomas  v.   Judy    (Tex.  Civ.  disseisor  is  not  liable  to  the  right- 

App.)  44  S.  W.  890,  it  is  decided  that  ful    owner,    see    dictum    in    Liford's 

he    is    so    liable,   apparently   on    the  Case,  11  Coke,  46  b,  and  the  follow- 

erroneous   theory   that   an   adjudica-  ing  cases,  in  which  approval  of  that 

tion   for   the    plaintiff   in   an    action  dictum     is     expressed.     Barnett     v. 

for  the  possession   of  land   actually  Guildford,  11  Exch.  19,  30;    Case  v. 

transfers    an    interest    in    the    land  De  Goes,  3  Caines  (N.  Y.)   261;   Van 

from  the  defendant  to  the  plaintiff.  Brunt  v.  Schenck,  11  Johns.  (N.  Y.) 

fi36That  the  tenant  is  liable  to  the  377,   385;    Dewey  v.  Osborn,   4  Cow. 

rightful  owner  for  mesne  profits,  see  (N.  Y.)    329,   338.     And  see  particu- 

Holcomb  V.  Rawlyns,  Cro.  Eliz.  540;  larly  the  discussion  of  various  cases 

Trubee  v.   Miller,    48   Conn.    347,    40  bearing  on  the  question  of  the  right 

Am.  Rep.  177;   Bradley  v.  McDaniel,  to  recover  mesne  profits  against  one 

48  N.  C.   (3  Jones  Law)  28;  Babcock  claiming    under    the    original    tres- 

V.  Kennedy,  1  Vt.  457,  18  Am.  Dec.  passer    in    Bigelow,    Leading    Cases 

695;    Lyman    v.    Mower,    6   "Vt.    345;  on  the  Law  of  Torts,  at  page  361  et 

Lamson   v.    Sutherland,   13   Vt.    309.  seq.     The   question  was  the  subject 

In    Newsome    v.    Graham,    10   Bam.  of  decided  difference  of  opinion  long 

&  C.  234,  a  recovery  was  allowed  in  before  the  time  of  Lord  Coke.     The 

favor  of  the  tenant  against  the  land-  old    authorities    are    referred    to    in 

lord  as  for  money  had  and  received  Stearns,  Real  Actions,  416,  note,  and 

on  the   ground  that  the  tenant  had  in  the  dissenting  opinion  of  Putnam, 

been  compelled  by  suit  to  pay  mesne  J.,    in    Emerson    v.    Thompson,    19 

profits   to  the  rip;htfnl   owner.     And  l^^i^.s.    (2  Pick.)    473. 
In  McKesson  v.   Mendenhall,    64    N.        gst  See  ante,   §  147. 
L.  and  Ten.  71. 
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cannot  be  assorted  by  one  luvving  paramount  title,  occurs,  in 
jurisdicticvns  in  which  a  mortp:age  passes  the  legal  title,  in  case 
a  lease  is  made  of  land  which  is  subject  to  a  prior  niortgage."^'* 
In  such  case  the  mortgagee's  title  is  paramount  to  that  of  the 
lessee,  anil  he  may  evict  the  latter  at  any  time,  but  he  has  no 
right  to  assert  a  claim  for  rent  against  him,  until  tliere  is  an  at- 
tornment or  new  lease  creating  the  relation  of  landlord  and  ten- 
ant between  them. 

The  principle  that  a  stranger  to  the  reversion  cannot  recover 
rent  is  applicable  in  the  case  of  a  lease  by  a  trustee,  the  rent  re- 
served under  which  cannot  be  recovered  by  the  cestui  que  trtist,^^'-* 
and  also  in  the  case  of  a  lease  by  a  life  tenant,  the  rent  reserved 
under  which  cannot  be  recovered  by  the  reversioner  or  remainder- 
man.^^°  And  so  in  the  case  of  a  sublease  by  the  tenant  under  a 
lease,  the  rent  reserved  under  the  sublease  cannot  be  recovered 
by  the  head  landlord.*^^^  So  it  was  decided  that  where  a  lease 
was  made  by  the  father  of  the  rightful  owners,  -without  any  legal 
authority  to  act  for  them,  such  owners  could  not,  upon  their 
father's  death,  maintain  an  action  for  rent,  they  not  being  "privy 
to  the  lease,  either  in  contract  or  estate.  "^•'^ 

There  are  a  few  cases  in  this  country  apparently  to  the  effect 
that  rent  may  be  reserved  to  a  person  other  than  the  lessor.*'^^ 
At  common  law,  however,  rent  could  not  be  thus  reserved  to  a 
third  person,*'-*^  and  sums  so  attempted  to  be  reserved  should,  it 
seems,  be  regarded  as  sums  in  gross  payable  to  such  person  rathe 
than  as  rent. 

§  181.     Persons  liable  for  the  rent. 

a.     Lessees.     The  lessee's  liability  for  the  rent  .nnmod  may  be 

based  upon  either  privity  of  estate,  that  is,  the  relation  of  land- 
ess  See  ante,  §  73.  90;  .Jenkins  v.  Church,  Cowp.  482, 
830  Murphy   v.    Hopcroft,    142    Cal.  Hoagland   v.   Crum,   11-!    111.   365,   55 

43,   75  Pac.   567;    Chapin  v.  Foss,   75  Am.    Rep.    424;    McGillick    v.    McAl- 

111.   2S0:    Harms  v.   McCormick,    132  llsicr.  10  111.  App.    (10  Bradw.)    40. 

111.  104,  22  N.   E.   511;    Patterson  v.  04i  See   ante,   §   162,   at  notes   515- 

Emeriok,  21  Ind.  App.  614.  52  N.  E.  517. 

1012.  "i^Mackey    v.    Robinson,    12    Pa. 

8*0  This     is     a     necessary     conse-  170 

quence  of  the  view  that  the  lease  is  oir,  Spe    ante,   notes    108-109. 

voi'l    an  recrards  the   rem? indorman.  644  See  ante,  at  notes  101-103. 

See  Ludford   v.   Barber,   1   Term   R. 
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lord  and  tenant,  or  upon  privity  of  contract,  that  is,  the  lessee's 
covenant  to  pay  such  rent.*''*^  At  common  law  the  liability  based 
on  privity  of  estate  is  enforced  by  action  of  debt<5'*<'  or  by  dis- 
tress,^'^'  while  that  based  on  privity  of  contract  is  enforced  by  ac- 
tion of  covenant,^*'^  or,  if  the  lessee's  promise  to  pay  rent  is  not 
under  seal,  by  action  of  asumpsit.^^g  i^  jurisdictions  in  which 
the  distinctions  between  the  common-law  forms  of  action  no 
longer  exist,  it  will  ordinarily  not  appear  whether  the  liability 
is  sought  to  be  based  on  privity  of  estate  or  on  privity  of  con- 
tract, and  the  question  has,  to  a  very  great  extent,  lost  its  prac- 
tical importance. 

The  lessee  is  liable  for  the  rent  by  reason  of  his  privity  of  es- 
tate with  the  landlord,  until  this  privity  is  terminated  by  an  as- 
signment by  him  of  the  leasehold.  But  an  assignment  by  the 
lessee  does  not  relieve  him  from  his  liability  based  on  privity  of 
estate,  until  the  lessor  indicates  his  willingness  to  regard  the  as- 
signee as  his  tenant,  by  receiving  rent  from  him  or  otherwise, 
since  the  lessee  cannot  substitute  another  as  tenant  in  his  place 
without  the  landlord's  consent.^'^o  And  so,  presumably,  the  mere 
assignment  of  part  of  the  leasehold,  not  assented  to  by  the  land- 
lord, will  not  relieve  the  lessee  from  any  part  of  such  liability. 
AVhether,  if  the  lessor  assents  to  such  partial  assignment  or  indi- 
cates his  acceptance  of  the  assignee  as  tenant  of  part,  the  lessee 
will  be  proportionately  relieved  from  liability  by  reason  of  privity 
of  estate,  as  he  is  entirely  relieved  therefrom  by  his  assignment 
of  the  leasehold  in  the  whole  premises,  when  assented  to  by  the 
lessor,  has  apparently  never  been  explicitly  decided.^^^  Even 
though  the  lessor  does  assent  to  the  assignment  of  part,  he  still 
has,  it  seems,  at  common  law,  a  right  to  distrain  upon  such  part 
for  the  whole  rent,  this  being  regarded  as  issuing  out  of  every  part 
of  the  premises  for  the  purposes  of  distress.^sa 

C4r.  Sec  ante,  §  157  a  (1),  note  294;  Marlowe,    8   East,    314,    note;    Mont- 

§   ;j7i  gomery  v.  Spence,  23  U.  C.  Q.  B.  39; 

646  See  post,  §   248  a.  Consumers'  Ice  Co.  v.  Bixler,  84  Md. 

647  See  post,  chapter  XXXII.  437,  35  Atl.  1086;  Harmony  Lodge  v 

648  See    post,   §    290   b.  White,  30  Ohio  St.  569,  27  Am.  Rep. 

649  See  post,    §    290   c.  492. 

650  Walker's    Case,   3   Coke,    22   a;        esi  The    question    is    discussed    In 
Marsh  v.  Brace,  Cro.  Jac.  334;  Mills  Rushden's  Case,  1  Dyer,  4  b. 

V.   Auriol,   1    H.   Bl.   433;    Auriol   v.        6r,2  Curtis  v.  Spitty,  1  Bin?.  N.  C. 
Mills,    4   Term    R.    94;    Wadham   v.   756.     In     Jackson     v.     Wychoff,     5 
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The  lessee's  lial)ility  upon  his  covenant  to  pay  rent,  that  is, 
by  privity  of  contract  as  distinguished  from  privity  of  estate,  is 
not  affected  by  his  assi<i:nn)ent  of  the  leaseliold,  even  thoujjfh  as- 
sented to  by  the  landlord,'^'^^  though,  as  between  him  and  his  as- 
signee, the  latter  becomes  primarily  liable.*'^* 

The  lessee  is  not  relieved  from  liability  on  his  covenant  for  rent 
by  the  fact  that  tlie  assignee  in  express  terms  assumes  liability 
upon  the  coven ant,^-'^'''  nor,  it  has  been  decided,  by  the  fact  that 
the  assignee  agrees  with  the  landlord  to  pay  a  rent  different  from 


Wend.  (N.  Y.)  53,  it  is  hold  that  a 
partition  of  the  premises  between 
tenants  is  nugatory,  unless  assented 
to  by  the  landlord,  as  against  the 
latter's  right  to  distrain  for  the 
•whole  rent  on  any  part  of  the  prem- 
ises. 

653  worthington  v.  Cooke,  56  Md. 
51;  Grommes  v.  St.  Paul  Trust  Co., 
147  111.  634,  35  N.  E.  820,  37  Am.  St. 
Rep.  248;  Missouri,  K.  &  T.  Trust 
Co.  V.  Richardson,  57  Neb.  G17,  78 
N.  W.  273;  Creveling  v.  De  Hart,  54 
N.  J.  Law,  338,  23  Atl.  611;  Bonetti 
V.  Treat,  91  Cal.  223,  27  Pac.  612,  14 
L.  R.  A.  151;  Taylor  v.  DeBus,  31 
Ohio  St.  469;  Wilson  v.  Gerhardt,  9 
Colo.  585,  13  Pac.  705;  Rees  v.  Lowy, 
57  Minn.  381,  59  N.  W.  310;  Oswald 
V.  Fratenburgh,  36  Minn.  270,  31  N. 
W.  173;  Bailey  v.  Wells,  8  Wis.  141, 
76  Am.  Dec.  233;  Latta  v.  Weiss,  131 
Mo.  230,  32  S.  W.  1005;  Almy  v 
Greene,  13  R.  I.  350,  43  Am.  Rep. 
32;  Ghegan  v.  Young,  23  Pa.  18. 
See  ante,  §   157  a   (2), 

So  if  two  partners  take  a  lease, 
one  cannot  relieve  himself  from  lia- 
bility for  rent  by  withdrawing  from 
the  firm.  Warner  v.  Hale,  65  111. 
395;  Weil  v.  Defenbaugh,  65  111.  App. 
489. 

The  lessee  was  even  held  liable  un- 
der his  covenant,  for  an  increase  in 
rent   caused   by   the   act   of   his   as- 


signee in  availing  himself  of  a  pro- 
vision authorizing  the  lessee,  "his 
legal  representatives  and  assigns" 
to  retain  possession,  after  notice  to 
terminate  from  the  lessor,  upon  pay- 
ing an  increased  rent  named.  Wall 
V.  Hinds,  70  Mass.  (4  Gray)  256,  64 
Am.  Dec.  64.  But  in  Ohio  it  has 
been  decided  that  where  a  lease  for 
ninety-nine  years,  renewable  for- 
ever, provided  that  the  rent  should 
be  fixed  every  fifteen  years  by  a  re- 
valuation of  the  premises,  the  lessee 
was  not  intended  to  be  liable  for 
rent  so  fixed  by  arbitration,  con- 
ducted by  his  assignees,  for  the  rea- 
son that  an  increased  burden  might 
thus  be  Imposed  on  him  without  his 
assent.  Worthington  v.  Hewes,  19 
Ohio  St.  66,  ante,  note  229.  This 
case  is  distinguished  in  Taylor  v. 
De  Bus,  31  Ohio  St.  468,  the  court 
refraining  from  expressing  either 
approval  or  disapproval  thereof. 

As  to  "implied  covenants"  to  pay 
rent,  and  the  lessee's  continuing  lia- 
bility thereon,  see  ante,  §  171  b. 

'••^'•«  See  ante,  §  158  b,  at  notes  481- 
488. 

fir.r,  wineman  v.  Phillips,  93  Mich. 
22C,  53  N.  W.  1C8;  Charless  v.  Froe- 
bel,  47  Mo.  App.  45;  Ranger  v. 
Bacon,  3  Misc.  95,  22  N.  Y.  Supp. 
551;  Adams  v.  Shirk  (C.  C.  A.)  104 
Fed.  54. 
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that  reserved  by  the  lease.'^^s  Nor  is  it  material  that  the  landlord 
did  not  demand  rent  from  the  assignee  before  proceeding  against 
the  lessee,^^'^  nor  that  he  failed  to  enforce  a  lien  for  rent  on  the 
assignee's  goods.^^^^  Occasional  decisions  to  the  effect  that,  un- 
der the  circumstances,  the  lessor's  acquiescence  in  the  assignment, 
and  failure  to  assert  any  claim  for  rent  as  against  the  lessee,  had 
the  effect  of  relieving  him  from  liability,*^^'^  can  be  supported  only 
on  the  theory  that  such  action  on  the  part  of  the  lessor  consti- 
tuted in  each  case  a  new  lease  to  the  assignee,  thus  causing  a 
surrender  by  operation  of  law.^^co  It  has,  in  one  case,  been  de- 
cided that  the  lessee  is  relieved  from  his  liability  on  his  covenant 
to  pay  rent  by  the  fact  that  the  assignee,  with  the  landlord's 
consent,  makes  a  use  of  the  premises  which  is  prohibited  by  the 
lease.<56i  This  decision,  also,  may  perhaps  be  supported  on  the 
theory  that  such  change  of  use,  Avith  the  lessor's  consent,  involves 
a  surrender  by  operation  of  law.^^^ 


656-wineman  v.  Phillips,  93  Mich. 
223,   53   N.  W.  168. 

G57  Pittsburgh  Consol.  Coal  Co.  v. 
Greenlee,   184    Pa.    549,   30   Atl.    589. 

658  Barhydt  v.  Burgess,  46  Iowa, 
476. 

650  Colton  V.  Garham,  72  Iowa, 
324,  33  N.  W.  76;  Brayton  v.  Boomer, 
131  Iowa,  28,  107  N.  W.  1099.  And 
see  cases  cited  post,  §  190  b  (IJ  (d), 
notes  114C-114  f. 

In  Patten  v.  Deshon,  67  Mass.  (1 
Gray)  325,  it  is  said  by  Shaw,  C, 
J.,  that  "if  the  original  lessor  as- 
sents to  the  assignment  and  agrees 
to  accept  the  assignee  as  his  tenant, 
and  proof  of  receiving  rent  from  the 
assignee  will  be  deemed  evidence  of 
such  assent,  he  has  no  longer  any 
right  of  action  against  the  original 
lessee."  This  statement  is  evident- 
ly not  in  accord  with  the  later  case 
of  Wall  V.  Hinds,  70  Mass.  (4  Gray) 
256,  64  Am.  Dec.  64,  ante,  note  653. 
It  is  adopted  as  expressing  the 
Texas  rule  in  Ascarete  v.  Pfaff,  34 
Tex.  Civ.  App.  375,  78  S,  W.  974. 


660  See  post,  §  190  b  (1)    (d). 

661  Fifty  Associates  v.  Grace,  125 
Mass.  161,  28  Am.  Rep.  218. 

662  The  court  says  that  the  lessee 
"was  released  from  liability  on  the 
covenant  to  pay  rent,  certainly  while 
such  occupation  continued,  for  he 
had  covenanted  to  pay  only  accord- 
ing to  the  terms  of  the  lease."  But 
that  apparently  assumes  the  point 
at  issue.  What  the  lessee  really 
covenanted  to  do  appears  to  have 
been  to  pay  rent  and  to  "use  and 
occupy  the  premises  as  and  for  a 
dry  goods  and  millinery  store,"  and 
the  assignee  used  it  for  another  pur- 
pose with  the  lessor's  assent.  If 
the  lessee  agreed  to  pay  rent,  as 
stated  by  the  court,  only  so  long  as 
he  or  his  assignee  used  the  prem- 
ises in  the  way  named,  assuredly  a 
singular  kind  of  agreement  from 
the  lessor's  point  of  view,  his  lia- 
bility for  rent  would  cease  upon  a 
cessation  of  such  use  irrespective  of 
whether  the  lessor  assented  thereto. 
But  the  court  appears  to  regard  the 
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One  who  is  not  named  in  the  instrnmont  of  lease  eannot,  it 
■\voiihl  seem,  be  regarded  as  one  of  the  lessees,  and  liable  for  rent 
as  such,  merely  because  he  joins  in  the  execution.  That  is,  a 
conveyance  in  terms  to  A  cannot  be  regarded  as  a  conveyance  to 
A  and  B  merely  because  B,  as  well  as  A,  places  his  name  at  the 
foot  thereof.  It  would  seem,  moreover,  that  he  can.not  be  rej^ard- 
ed  as  joining  in  the  covenant  to  pay  the  rent,  so  as  to  be  liable 
therefor,  the  language  in  terms  purporting  to  bind  the  lessee 
(inly.     There  are  occasional  decisions  to  this  effect.*'^^ 

b.  Assignees  of  the  leasehold.  The  liability  of  an  assignee  of 
the  leasehold  for  rent  reserved  by  the  lease  is  determined  by  the 
application  of  the  general  principles  and  rules  which  control  his 
liability  in  other  respects.  These  have  been  considered  in  a  previ- 
ous chapter,*''"'-*  to  which  reference  may  be  made,  in  connection 
with  the  following  statements  as  to  the  liability  of  an  assignee 
for  rent. 

The  liability  arising  from  privity  of  estate,  for  rent  reserved  by 
the  lease,  is,  by  an  assignment  of  the  leasehold,  transferred  to  the 
assignee,  and  he  remains  subject  thereto  until  he  makes  a  re- 
assignment to  another,  who,  as  being  the  tenant  for  the  time  be- 
ing, in  turn  becomes  subject  thereto.*'^^  In  some  jurisdictions, 
indeed,  it  appears  that  one  may  be  held  liable  as  assignee  although 
there  has  been  a  transfer  to  him  of  the  equitable  title  merely  to 
the  leasehold,  or  in  case  he  has  been  given  the  possessio.n  merely.^'"' 

It  has  been  suggested  that,  in  case  of  the  assignment  of  the 

lessor's  assent  to  the  cessation  of  (Ala.)  45  So.  129.  In  Evans  v.  Con- 
such  use  as  a  material  consideration  iclin,  71  Hun,  536,  24  N.  Y.  Suiip. 
in  relieving  the  lessor  from  rent,  1081,  it  is  said  that  one  so  signin,;^ 
since  it  says  that  "the  effect  of  the  is  not  a  lessee  liable  for  rent, 
assent  hy  the  plaintiff  to  the  assign-  oo4  See  ante,  §  158  a. 
ment  to  S.,  for  a  different  use  and  R^r.  Walker's  Case.  3  Coke,  22  a; 
occupation,  was  to  create  a  new  Thnr?by  v.  Plant,  1  Wms.  Saund. 
tenancy  Inconsistent  with  the  terms  237.  note  (1) ;  Howland  v.  CofBn,  26 
of  the  lerFe  to  the  defendant,  and  Mass.  (9  Pick.)  52,  29  Mass.  (12 
his  liability  for  rent,  while  such  Pick.)  125;  McKeon  v.  Whitney,  3 
tenancy  continued,  ceased;"  refer-  nenio  (N.  Y.)  452:  McBee  v.  Samp- 
ring  to  Amory  v.  Kannoffsky,  117  son.  66  Fed.  416;  Hartman  v. 
Mass.  351,  19  Am.  Rep.  416.  which  Thompson,  104  Md.  380,  65  Atl.  117, 
was  a  case  of  implied  surrender,  lis  Am.  St.  Rep.  422:  Daniels  v. 
See.  as  to  surrender,  post.  §  190.  RichRrdson,  39  Mass.  (22  Pick.)   565. 

ens  Hubbard    v.    Knous,    69    Mass.  ««« See  ante,  g  158  a    (2)    d. 
(3    Gray)    567;    Brown    v.    O'Byrne 
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leasehold  in  part  of  the  land,  privity  of  estate  might  arise  as  to 
the  whole  land,  so  as  to  make  the  assignee  liable  for  the  whole 
rent.^^  This  seems  contrary  to  the  principles  of  apportionment 
ordinarily  adopted, ^*^^  and  there  are  a  number  of  decisions  to 
the  effect  that  the  assignee  of  part  of  the  land  is  liable  only  for 
a  proportioned  part  of  the  re.nt.*^^^ 

An  assignee  of  the  leasehold  is  usually  liable  for  rent,  not  only 
by  reason  directly  of  the  privity  of  estate  between  him  and  the 
landlord,  as  above  stated,  but  also  by  reason  of  the  lessee's  cove- 
nant to  pay  rent,*^''''^  the  burden  of  which  is  considered  to  pass  to 

667  In  Curtis  v  Spitty,  1  Bing.  N.  Stevenson  v.  Lambard,  2  East,  575; 
C.  756,  it  is  said  by  Tindal,  C.  J.,  to  Salisbury  v.  Shirley,  66  Cal.  223,  5 
be  "a  very  nice  and  difficult  ques-  Pac.  104;  Prettyman  v.  Walston,  34 
tion,  not  settled  by  any  decision  in  111.  175,  85  Am.  Dec.  304;  Webster  v. 
tbe  books,  so  far  as  we  can  ascer-  Nichols,  104  111.  160;  Stewart  v. 
tain,  namely,  whether  there  exists  Long  Island  R.  Co.,  102  N.  Y.  601, 
a  privity  of  estate  in  respect  of  the  8  N.  B.  200,  55  Am.  Rep.  844;  Mead 
whole  land  by  an  assignment  of  v.  Madden,  85  App.  Div.  10,  82  N. 
part  only."  In  Damainville  v  Y.  Supp.  900;  Hunt  v.  Thompson,  84 
Mann,  32  N.  Y.  197,  88  Am.  Dec.  324,  Mass.  (2  Allen)  341;  Hannen  v. 
the  assignee  of  an  undivided  inter-  Ewalt,  18  Pa.  9;  Fennell  v.  Guffey, 
est  in  the  leasehold  was  held  to  be  139  Pa.  341,  20  Atl.  1048;  Hogg  v. 
liable  for  the  whole  rent,  not  on  Reynolds,  61  Neb.  758,  86  N.  W.  479, 
the  theory  that  there  was  privity  87  Am.  St.  Rep.  522;  Edwards  v. 
of  estate  in  respect  of  the  whole  Spalding,  20  Mont.  54,  49  Pac.  443; 
land,  but  on  the  theory  that  the  tak-  Darmstaetter  v.  Hoffman,  120  Mich. 
ing  of  possession  of  the  whole  land  48,  78  N.  W.  1014;  Le  Gierse  v. 
by    the    assignee    rendered    him    so  Green,  61  Tex.  128. 

liable    on    th'e    covenant    for    rent,  The  assignee  has  been  held  bound 

which  ran  with  the  land.     See  ante,  by    a    covenant    to    pay    rent,    the 

§  158  a  (2)    (d)    Cm),  note  442.  amount   of   which   was  to   be    deter- 

668  See  ante,  §   175.  mined  by  an  assessment  by  the  les- 
660  St.     Louis     Public     Schools    v.  sor.     Tate  v.  Neary,  52  App.  Div.  78, 

Boatmen's   Ins.   &  Trust  Co.,    5  Mo.  65    N.    Y.    Supp.    40.     The    assignee 

App.   91;   Van  Rensselaer's  Ex'rs  v.  was  held  to  be  bound  by  a  covenant 

Gallup,    5   Denio    (N.   Y.)    454;    Van  to  pay  a  part  of  any  excess  over  the 

Rensselaer  v.  Jones,  2  Barb.  (N.  Y.)  rpnt  which  the  premises  might  yield 

643;    Hogg  v.  Reynolds,  61  Neb.  758,  from    an    underlease,    althoucrh    this 

86  N.  W.  479,  87  Am.   St.  Rep.  522;  excess  took  the  form  of  a  lump  sum. 

Van  Rensselaer  v.  Bradley,  3   Denio  Cnnstantine  v.  Wake,  31  N.  Y.  Super. 

(N.  Y.)    135,  45  Am.  Dec.  451;   Bab-  Ct.  (1  Sweeny)  239. 
cock  V.  Scovine.  56  111.  461;  Daniels        The    assignee's    liability     on     the 

V.   Richardson.   39  Mass.    (22  Pick.)  covenant    for    rent    exists    although 

565.     See  Gamon  v.  Vernon,  2  Lev.  the    lessee    gave    his    notes    for    the 

231.  rent,  since  the   taking  of  the  notes 
670  Barker   v,   Damer,  Garth.   182; 
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liim  alouo;  with  the  loasehohl."'^^  That  is,  in  jurisdictions  where 
l!ie  cumnion-law  forms  of  action  are  recognized,  he  is  liable  in 
eovenaut  as  well  as  in  debt."^^  The  conditions  under  which  lia- 
liility  is  imposed  upon  an  assignee  of  the  leasehold  by  reason  of 
a  covenant  on  the  part  of  the  lessee  are  considered  in  a  previous 
chapter.""^ 

The  assignee  is  not  liable  for  rent  which  fell  due  before  the 
assignment  to  him,  unless  he  assumed  such  liability  by  express 
stipulation.^^*  But  he  is  liable  for  any  installment  wdiich  falls 
due  during  his  tenancy,  and  he  cannot  assert,  as  against  his  as- 
signor, a  claim  to  have  the  liability  apportioned  as  of  the  date 
of  the  assignment,'^"^  rent  not  being  apportionable  as  to  time.*''^^ 

So  far  as  concerns  the  liability  of  the  assignee  of  the  leasehold, 
it  is  ordinarily  immaterial  whether  it  is  based  on  privity  of  es- 
tate or  on  privity  of  contract,  since  his  liability  by  reasooi  of 
privity  of  contract  is  based  on  the  theory  that  such  privity  ex- 
ists by  reason  of  the  privity  of  estate.  In  other  words,  the  as- 
signee of  the  leasehold  is  liable  upon  the  lessee's  covenant  for 

does  not  extinguish  the  liability  for  transfer  of  a  life  interest  in  land 
rent.  McCormick  v.  Yoimg,  32  Ky.  has  been  held  to  bind  a  subsequent 
(2  Dana)   294.  transferee    of    such    interest.       Mc- 

6T1  See  ante,  §  158  a  (2),  Murphy   v.  Minot,  4   N.  H.  251.     In 

072  See  post,  §   290  b.  England,  it  would  seem,  in  view  of 

The  burden  of  a  covenant  to  pay  expre-rsions  adverse  to  the  running 
rent,  made  on  a  conveyance  in  fee,  of  the  burden  of  covenants  on  con- 
has  also  been  decided  in  this  coun-  veyances  in  fee  (see  1  Tiffany,  Real 
try  to  run  with  the  land,  so  as  to  Prop.  §  344),  that  a  grantee  of  land 
renf^er  a  grantee  of  the  land  person-  would  not  be  liable  on  such  a  cov- 
ally  liable  thereon.  Carley  v.  Lewis,  enant  reserved  on  a  conveyance  In 
24  Ind.  23;  Herbaugh  v.  Zentmyer,  fee.  To  this  effect,  see  the  remarks 
2  Rav/le  (Pa.)  159;  Hannen  v.  of  Holt,  C.  J.,  in  Brewster  v.  Kid- 
Ev/alt,  18  Pa.  9;  Van  Rensselaer  v.  gill,  12  Mod.  166;  Copinger  &  Munro, 
Hays,  19  N.  Y.  68,  75  Am.  Dec.  278;  Law  of  Rents,  473-476.  But  that  the 
Van  Rensselaer  v.  Read,  26  N.  Y.  burden  does  run,  see  Sugden,  Ven- 
558;  Van  Rensselaer  v.  Dennison,  dors  &  Purchasers  (13th  Ed.)  483; 
35  N.  Y.  393.  By  statute  in  Penn-  Harrison,  Chief  Rents,  102. 
sylvania,  at  the  present  day,  the  pur-  073  See  ante,  §  158  a  (2). 
-chaser  of  land  is  personally  liable  074  See  ante,  §  158  a  (2)  (c),  at 
r^lv   V7hen    he   a-^suTnes   liability   in    notes  347-349. 

writing.     See    Epjsby   v.    Basby,    180        "td  Trask  v.  Graham,  47  Minn.  571, 
Pa.  429,  36  Atl.  923,  57  Am.  St.  Rep.    50  N.  W.  917;    Graves  v.  Portor,  11 
€54.    Likewine,  the  burden  of  a  cov-    Barb.    (N.  Y.)    592. 
enant   to  pay   rent   reserved   on   the        nrn  See  ante,   §  176  a. 
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rent  because  he  is  in  privity  of  estate  with  the  landlord,  and  only 
so  long  as  such  pri\ity  endures.  There  is,  so  to  speak,  a  privity 
of  contract  by  reason  of  the  privity  of  estate. 

One  to  whom  the  leasehold  in  part  only  of  the  premises  is  as- 
signed is  liable  for  a  proportionate  part  of  the  rent,  both  upon 
the  theory  of  privity  of  estate,^"^  and  upon  that  of  privity  of 
contract.^^s  Likewise,  an  assignee,  not  of  the  leasehold  interest 
in  the  part  of  the  leased  premises,  but  of  an  undivided  interest 
in  the  leasehold  in  the  whole  premises,  is  liable  for  a  proportionate 
part  of  the  rent.*^'^^ 

In  jurisdictions  in  which  a  mortgage  has  the  effect  of  trans- 
ferring the  legal  title,  a  mortgagee  of  the  leasehold  would  or- 
dinarily be  liable  for  the  rent  to  the  same  extent  as  would  an  ab- 
solute assignee.*^^*^  In  some  jurisdictions,  in  which  the  equitable 
conception  of  a  mortgage  prevails,  the  assignee  has  been  regarded 
as  liable  if  he  takes  possession,  and  otherwise  not.^^i 


677  Gamon  v.  Vernon,   2  Lev.   231. 
Compare  ante,  note  667. 

67sBabcock  v.  Scoville,  56  111.  461; 
Cox  V.  Fenwick,  7  Ky.  (4  Bibb) 
538;  Harris  v.  Frank,  52  Miss.  155; 
Astor  V.  Miller,  2  Paige  (N.  Y.)  68; 
Van  Rensselaer  v.  Gifford,  24  Barb. 
(N.  Y.)  349.  See  ante,  §  158  a  (2) 
(m),  at  notes  436,  439,  442. 

In  Woodruff  v.  Baldv/in,  72  Conn. 
430,  44  Atl.  74S,  it  was  lield  that  an 
assignee  of  the  leasehold  in  part  of 
the  leased  premises  was  bound,  as 
against  the  lessee,  to  pay  the  whole 
of  the  rent  reserved,  and  not  an  ap- 
portioned part  only,  the  deed  of  as- 
signment reciting  that  the  land 
conveyed  was  part  of  the  leased 
"premises,"  and  providing  that  the 
assignee  "agrees  to  pay  the  rent  of 
said  premises  that  may  annually  be- 
come due  to  (the  original  lessor)  as 
a  part  of  the  consideration  for  the 
deed,"  and  it  showing  no  basis  on 
which  the  values  of  the  parcels  of 
land  could  be  ascertained  for  the 
purpose  of  apportionment, 

67  0  St.    Louis    Public    Schools     .. 


Boatman's  Ins.  &  Trust  Co.,  5  Mo. 
App.  91;  Babcock  v.  Scoville,  56  111. 
461.  See  Merceron  v.  Dowson,  5 
Barn.  &  C.  479;  Norval  v.  Pascoe,  34 
Law  J.  Ch.  82.  Damainville  T. 
Mann,  32  N.  Y.  197,  88  Am.  Dec.  324, 
holding  such  assignee  of  a  part  in- 
terest liable  for  the  whole  rent  if  he 
takes  possession  of  the  whole,  is 
well  criticised  in  the  case  first 
above   cited. 

680  Williams  v.  Bosanquet,  1  Brod. 
&  B.  238;  McMurphy  v.  Minot,  4  N. 
H.  251;  Mayhew  v.  Hardesty,  8  Md. 
479;  Farmers'  Bank  v.  Mutual 
Assur.  Soc,  4  Leigh  (Va.)  69.  See 
ante,  §  158  a  (2)   (f). 

681  Astor  V.  Hoyt,  5  Wend.  (N.  Y.) 
603;  Walton  v.  Cronly,  14  Wend. 
(N.  Y.)  63;  Tallman  v.  Bresler,  65 
Barb.  369,  56  N.  Y.  635;  Levy  v. 
Long  Island  Brewery.  26  Misc.  410, 
56  N.  Y.  Supp.  242;  McKee  v.  Angel- 
rodt,  16  Mo.  283;  Prather  v.  Foote,  1 
Disn.  (Ohio)  434.  See  ante,  §  158  a 
(2)  (f).  notes  367-369.  But  com- 
jare  Johnson  v.  Sherman,  15  Cal. 
287,    76    Am,    Dec.    481;    Cargill    v. 
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One  to  whom  tlic  lossoo,  or  an  assiprnro  of  tho  los5?ee,  makes  an 
assifijnmont  for  the  benefit  of  creditors,  becomes  liable  on  the  cove- 
nant for  rent,  at  least  if  he  accepts  the  leasehold  as  part  of  the 
assets  assi<i:aied."^''2 

^Vhen  the  leasehold  passes  to  another  person  by  operation  of 
law,  such  person  becomes  liable  for  the  rent  reserved,  for  the 
most  part  to  the  same  extent  as  does  an  assignee  by  voluntary 
act,  by  reason  of  the  covenant  to  pay  rent,  and  also,  it  would 
seem,  apart  from  such  covenant,  purely  by  reason  of  privity 
of  estate.  Thus,  a  purchaser  at  judicial  or  execution  sale  is 
liable  for  the  rent.^^^  And  so  a  trustee  in  bankruptcy  is  liable 
therefor,  if  he  accepts  the  leasehold  as  part  of  the  assets. ''*^-' 
In  some  jurisdictions,  likewise,  a  receiver  of  the  lessee  or  of  the 
assignee  of  the  leasehold  becomes  liable  as  being  himself  an  as- 
signee.®^'^ 

Though  the  lessor  can  proceed  on  the  covenant  against  either 
the  lessee  or  the  assignee,  or  against  both,  he  can  have  but  one 
satisfaction  of  his  judgment.''^^ 

As  between  the  lessee  and  his  assignee,  the  latter  is  primarily 
bound  to  paj'  the  rent,  and,  in  case  the  lessee  is  compelled  to  pay 
it,  he  may  recover  the  amount  of  his  expenditures  in  this  regard 
by  action  against  the  assig.nee.^^''' 

Thompson,  57   Minn.   534.  59  N.   W.  not  an  election  to  treat  the  assignee 

638,  25  L.  R.  A.  755.  as  the  leasee,  so  as  to  release  the  les- 

682  See  ante,  §  158  a  (2)    (k).  see  from  liability   on  the  covenant, 

•  essSee  ante,  §  158  a  (2)    (g).  the  court  said  that  the  bringing  of 

684  868  ante,  §  158  a   (2)    ^j).  such    action    might    have    had    that 

08r,  See  ante,  §  158  a  (2)    (I).  effect  in  the  absence  of  the  eleilients 

88«  Brett  V.  Cumberland,  Cro.  Jac.  of  er'toppel,  that  is,  if  the  lessor  had 

521;    Bachelour    v.    Gage,    Cro.    Car.  broiifTl't  the  action  of  his  own  mo- 

188;    Sutliff  V.  Atwood,  15  Ohio  St.  tinn    inat^ad    of    at    the    lessee's    re- 

186;     Whetstone    v.    McCartney,    32  quest.     There  is  no  other  case  sug- 

Mo.  App.  430.     In  LeGierse  v.  Green,  ,'?;e?.tlng  such  a  limitation  upon  the 

Gl  Tex.  128,  it  is  held  that  the  fact  lf;sRor's  right  to  sue  the  lessee  and 

that   the  lessor  unsuccessfully   sues  assignee     in    succession    upon     the 

the  original  lessee  for  the  rent  does  covenant. 

not  affect  his  right  subsequently  to  That  a  lessor  distrains  on  the 
recover  it  from  the  lessee's  assignee,  goods  of  a  sublessee  or  assignee 
In  Whltcomb  v.  Cummings,  68  N.  which  are  on  the  premises  does  not 
H.  67,  38  Atl.  503,  while  It  was  de-  relieve  the  lessee  from  liability  for 
cided  that  the  fact  that  the  lessor  rent  subsequently  accruing.  Man- 
sued  the  assignee  of  the  leasehold  ley  v,  Dupuy,  2  Whart.  (Pa.)  162, 
for  rent  at  the  lessee's  request,  was       cst  See  ante,  §  158  b. 
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Since  the  assignee's  liability  for  rent  is  by  reason  of  tbe  privity 
of  estate,  arising  from  his  ownership  of  the  leaseliold,  he  can 
terminate  this  liability,  as  regards  rent  not  yet  due,  by  assigning 
the  leasehold  to  another. ''^^  Likewise  the  assignee  may  effect  an 
apportionment  of  the  rent  in  his  own  favor  by  assigning  the 
leasehold  in  part  of  the  premises,  he  having  the  same  right  thus 
to  diminish  his  liability  as  he  has,  by  assigning  the  whole  lease- 
hold, entirely  to  divest  himself  of  liability,  and  in  such  case  he 
remains  liable  for  a  proportionate  part,  while  his  assignee  be- 
comes liable  for  the  other  part.^^^ 

A  sublease  of  part  or  of  the  whole,  whether  by  the  original 
lessee  or  by  an  assignee,  cannot  affect  the  sublessor's  liability  for 
rent,  since  it  does  not  in  any  way  affect  the  privity  of  estate.^^"^ 

If  the  assignee  expressly  assumes  liability  for  the  rent  to  ac- 
crue, he  will,  even  after  reassigning,  be  subject  to  liability  there- 
for in  favor  of  his  assignor,  who  may  have  been  compelled  to  pay 
the  rent,  and,  in  some  jurisdictions,  it  seems,  directly  to  the  land- 
lord. Whether  there  is  such  an  assumption  of  liability  is,  in  each 
case,  a  questioai  of  the  construction  of  the  language  used  in  the 
assignment. '^^^ 

c.  Executors  and  administrators.  The  executor  or  adminis- 
trator of  the  tenant,  as  standing  in  his  place,  is,  to  the  extent  of 
the  assets  of  the  estate,  liable  for  the  rent  which  may  have  ac- 
crued before  his  decedent's  death.*592     jjp  ^g  gQ  liable  also  for  rent 

688  Pitcher  v.  Tovey,  1  Salk.  81,  4  rent  already  due  at  the  time  of  the 

Mod.  71;  Paul  v.  Nurse,  8  Barn.  &  C.  reassignment,     though     so     due     be- 

486;    Johnson    v.    Sherman,    15    Cal.  cause   payable  in  advance.     McLean 

287,  76  Am.  Dec.  481;  Trabue  v.  Mc-  v.  Caldwell,  107  Tenn.  138,  64  S.  W. 

Adams,   71   Ky.    (8   Bush)    74;    Con-  16;    Congregational    Soc.    of    Sharon 

sumers'    Ice    Co.    v.    Bixler,    84    Md.  v.  Rix   (Vt.)   17  Atl.  719. 
437,  35  Atl.  1086;   Bell  v.  American       eso  Congham    v.    King,    Cro.    Car. 

Protective  League.  163  Mass.  558,  40  221;    Muldoon   v.    Hite,    6    Ky.   Law 

N.  E.   857,   28  L.  R.  A.   452,  47  Am.  Rep.   663. 

St.   Rep.    481;    Durand  v.   Curtis,   57       Rfo  Broom  v.  Horr,  Cro.  Eliz.  633. 
N.  Y.  7,  15  Am.  Rep.  453:  Washing-       om  See    ante,    §    158   a      (2)     (n) 

ton  Natural  Gas  Co.  v.  Johnson,  123  (bb). 

Pa.  576,  16  Atl.  799,  10  Am.  St.  Rep.        6023     Williams,     Executors      (9th 

553;   Consolidated  Coal  Co.  v.  Peers,  Ed.)  1634;  Woerner,  Administration, 

166  111.  361,  46  N.  E.  1105,   38  L.  R.  §   372;   2  Piatt,  Leases,  367;   1  V/ms. 

A.  624.     See  ante,  §  158  a   (2)    (n).  Saund.  1,  note  to  Jevens  v.  Harridge. 

But   he   is   not    relieved   as    regards  See  ante,  §  158  a  (2)    (h). 
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accruing  after  his  docotlent's  tleatli."^'*  Tf  tlio  docodont  was  tlic 
original  lessee,  the  executor  or  administrator  is  liable,  to  the  ex- 
tent of  the  assets,  for  the  rent  which  may  accrue  until  the  ex- 
piration of  the  lease,  even  though  the  lessee  may  have  assigned 
the  leaseliold  to  anothcr,^''^  the  assets  of  the  lessee's  estate  being 
thus  chargeable  to  the  same  extent  as  would  have  been  the  lessee 
himself.^'-^'^  Nor  can  the  executor  or  administrator  of  the  original 
lessee  avoid  such  liability  by  himself  making  an  assignment."^" 
On  the  other  hand,  if  the  decedent  was  not  the  original  lessee, 
but  was  a  more  assignee  of  the  leaseliold,  and  he  did  not  expressly 
assume  lia))ility  upon  the  covenants  of  tlie  lease,  the  assets  of  his 
estate  are  not  liable  for  rent  Avhich  may  have  accrued  after  a 
reassignment  of  the  leasehold  by  the  decedent,"'^"  and  likewise 
the  assets  of  the  estate  may  be  relieved  from  rent  subsequently 
to  accrue  by  means  of  an  assignment  by  the  executor  or  adminis- 
trator himself."^^ 

Not  only  is  the  personal  representative  of  the  tenant  liable  as 
such  for  rent  to  accrue,  that  is,  to  the  extent  of  the  assets  of  the 
decedent's  estate,  but  he  is  also  liable  personally  as  an  assignee 
by  operation  of  law,  provided  he  takes  possession  of  the  prem- 
ises."^3     It   has   been   decided,   however,  that   he   may  show   in 

603  House  V.  Webster,  Yel.  103;  len,  127  Mass.  248;  Seott  v.  Lunfs 
Heller  v.  Casebert,  1  Lev.  127;  Cog-  Adm'r,  32  U.  S.  (7  Pet.)  596. 
hil  V.  Freelove,  3  Mod.  325;  Green-  fi»>  See  ante,  §  55  a. 
leaf  V.  Allen,  127  Mass.  248;  Tray-  ooc  Helier  v.  Casebert,  1  Lev.  127; 
lor  V.  Cahanne.  8  Mo.  App.  131;  Al-  Coghil  v.  Freelove,  3  Mod.  325;  Pit- 
sup  v.  Bnnks,  68  Mi?--s.  664,  9  So.  cher  v.  Tovey.  1  Salk.  81,  4  Mod.  71; 
895,  3  L.  R.  A.  598,  24  Am.  St.  Rop.  Pate  v.  Oliver,  104  N.  C.  458,  10  S. 
294;  Howard  v.  Helnerschit,  16  Hun  E.  709. 

(N.    Y.)    177;    Wilcox   v.    Alexander  <■-!>"  See  ante,  §  158  a  (2)    (n). 

(Tex.    Civ.    App.)     32    S.    W.    561;  ens  in   Rowley  v.  Adams,  4   Mylno 

Hutchines   v.   Commercial  Bank,  91  &  C.  534,  the  execytor  was  held  lia- 

Va.  68,  20  S.  E.  950.  ble  for  failing  to  do  so. 

In    Pennsylvania    it  has    been    de-  o"!' Rich  v.    Frank,   Cro.   Jac.    238; 

cided  that  the  estate  of  one  who  has  Wollaston  v.  Hakewill,  3  Man.  &  G. 

become  bound   for   a   "ground   rent"  297;    In  re  Bowes,  37  Ch.  Div.  128; 

is    not   liable    beyond    the    value    of  Howard  v.  Heinerschit,  16  Hun    (N. 

the  land.     Ante,  §  55  a,  at  note  76.  Y.)   177;   1  Wms.  Saund.  1,  note  to 

694  Holier  v.  Casbard,  1   Sid.   266;  Jevens    v.    Harridge.     Contra,    sem- 

Coghil    v.    Freelove,    3    Mod.    325;    1  ble,    Yarborough    v.    Ward,    34    Ark. 

Wms.    Saund.    241    a.    note    (5)     to  204. 
Thursby   v.   Plant;    Greenleaf  v.   Al- 
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diminution  of  such  liability  that  the  profits  obtainable  from  the 
land  are  less  tha.n  the  rent,'^^'^  and  that  he  may,  in  such  case,  re- 
lieve himself  from  liability  by  relinquishing  possession  to  the 
landlord.'^ *^^  He  may  also  assign  to  another  and  thus  terminate 
his  liability  as  assigneeJ'^^ 

d.  Subtenants.  A  person  to  whom  the  tenant  makes  a  sub- 
lease, or  his  assignee,  is  not  in  privity  cither  of  contract  or  es- 
tate with  the  head  landlord,  and  is  consequently  not  liable  for 
rent  reserved  by  the  head  lease,^^^  though  he  is  obviously  liable 
for  the  rent  reserved  by  the  sublease.  Within  this  rule  is  the 
case  of  a  person  who  goes  into  possession  by  permission  of  the 
tenant,  without  any  assignment  of  the  leasehold,  and  without  any 
formal  lease  from  him,  he  being  at  most,  it  seems,  his  tenant  at 
will  or  periodic  tenant.'^*''* 

Occasionally  a  statute  provides  that  one  in  possession  of  land 

700  Billinghurst  v.  Speerman,  1  lege  v.  Clough,  8  N.  H.  22;  James  v. 
Balk.  297;  Rubery  v,  Stevens,  4  Kurtz,  23  Pa.  Super.  Ct.  304;  Har- 
Barn.  &  Adol.  241;  Reid  v.  Tenter-  vey  v.  McGrew,  44  Tex.  412;  Way  v. 
den,  4  Tyrw.  Ill;  In  re  Bowes,  37  Ho'ton,  46  Vt.  184.  Compare  §  158 
Ch.  Div.  128;  Rendall  v.  Andreae,  61  a  (2)  (d),  ante. 
Law  J.  Q.  B.  630;  Whitehead  v.  The  subtenant  may,  however,  be 
Palmer  [1908]  1  K.  B.  151;  Inches  liable  to  the  head  landlord  for  the 
V.  Dickinson,  84  Mass.  (2  Allen)  71,  rent  reserved  by  the  sublease  if  the 
79  Am.  Dec.  765.  subreversion,  or  the  rent  appurten- 

701 2  Williams,  Executors  (9th  ant  thereto,  is  transferred  to  the 
Ed.)  639;  Stephens  v.  Hotham,' 1  latter.  See  Simmons  v.  Fielder,  46 
Kay  &  J.  571;  Reid  v.  Tender-  A:a.  304;  Hessel  v.  Johnson,  129  Pa. 
den,  4  Tyrw.  Ill;  Rem^nant  v.  173,  18  Atl.  754,  5  L.  R.  A.  851,  15 
Bremridge,  8  Taunt.  191.  See  ante,  Am.  St.  Rep.  716. 
§  58  a   (2)    (h),  note  382.  to*  See  Brooks  v.  Allen,  146  Mass. 

702  Taylor  v.  Shum,  1  Bos.  &  P.  201,  15  N.  E.  584;  Fisher  v.  Pforz- 
21;  Goodland  v.  Ewing,  Cab.  &  B.  heimer,  93  Mich.  650,  53  N.  W.  828; 
43.  Camp    v.    Scott,    47    Conn.    366;     In 

703Holford  V.  Hatch,  1  Doug.  183;  re  Campbell's  Estate,  21  Pa.  Super. 
Sexton  v.  Chicago  Storage  Co.,  129  ct.  424.  See  ante,  §§  13  a  (3),  14  b 
111.  318,  21  N.  E.  920,  16  Am.  St.  (2),  158  a  (2)  (d). 
Rep.  274;  Shattuck  v.  Lovejoy,  74  in  Foucar  v.  Holberg,  85  Ark.  59, 
Mass.  (8  Gray)  204;  Carver  v.  Pal-  107  S.  W.  172,  it  was  held  that  if 
mer,  33  Mich.  342;  Stewart  v.  Long  the  subtenant  agreed  with  the  ten- 
Island  R.  Co.,  102  N.  Y.  601,  8  N.  B.  ant,  his  lessor,  to  pay  the  rent,  the 
200,  55  Am.  Rep.  844;  Rehm  v.  head  landlord  could  sue  on  this 
Vs^eiss,  8  Misc.  525,  28  N.  Y.  Supp.  agreement  as  having  been  made  for 
772;  Austin  v.  Thom'^on,  45  N.  H.  hig  benefit. 
113;    Trustees    of    Dartmoutli    Col- 
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shall  bo  liable  for  the  amount  or  proportion  of  the  rent  due  on 
the  laJKl,'"^  the  efl'i'ct  of  whieh  would  seem  to  be  to  impose  lia- 
bility on  a  subtenant  in  favor  of  the  head  landlord. 

If  the  lessee  is  insolvent,  the  lessor  is  allowed  to  proceed  by  bill 
in  ('(piity  against  the  sublessee,  in  oi-der  to  obtain  satisfaction  of 
his  elnim  for  rent  out  of  money  due  tlie  lessee  under  the  sub- 
lease."'J« 

An  assignee  of  part  of  the  leased  premises,  though  he  has  beeJi 
compelled  to  pay  the  entire  rent,  and  though  the  lessee,  his  as- 
signor, is  insolvent,  cannot  compel  contriljution  from  a  sublessee 
of  another  part,  since,  as  has  been  previously  stated,  a  sublessee 
is  not  liable  on  the  cove.nants.''^'^ 

A  person  in  trust  for  whom  another  takes  a  lease  is  not  liable 

for  the  rent.     He  is,  like  a  subtenant,  not  in  privity  with  the 

landlord.'^s 

705  Minnesota    Rev.    Laws    1905,    §  lessee    as    his    own    tenant,    though 

3330;  Rhode  Island  Gen.  Laws  189G,  this  he  can  do  only  by  taking  some 

c.  269,  §  9;  'Wisconsin  Rev.  St.  1898,  affirmative  action  showing  the  elec- 

§  2189.  tion.     Hudson    v.    Stewart,    110    Ga. 

In  St.  Joseph   &  St.  L.   R.   Co.  v.  37,  35  S.  E.  178;   McConnell  v.  East 

St.  Louis,  I.  M.  &  S.  R.  Co.,  135  Mo.  Point  Land   Co.,  100  Ga.  129.  28   S. 

173,  36  S.  W.  602,  33  L.  R.  A.  607,  it  E.  80.     See  ante,  §  152  n. 

was    decided    that    Rev.    St.    1889,    §  ^oc  Goddard  v.  Keate,  1  Vern.  87; 

6388,  providing  that  rent  may  be  re-  Haley    v.    Boston    Belting    Co.,    140 

covered   from   a  lessee,  his  assignee  Mass.    73,    2    N.    E.    785;    Forrest   t. 

or  "undertenant"   by    the  "remedies  Durnell,  86  Tex.  647,  26  S.  W.  481; 

given    in    the    preceding    sections,"  Otis  v.  Conway,  114  N.  Y.  13,  20  N. 

did  not  give  the  landlord  a  right  to  E.    628;    Glasner    v.    Fredericks,    73 

sue  the  undertenant  at  law  for  rent  Mo.  App.  424;  Kemp  v.  San  Antonio 

unless    it   was   sought    to   enforce   a  Catering  Co.,  118  Mo.  App.  134,  93  S. 

lien  or  to  issue  an  attachment,  these  W.  342;  1  Story,  Eq.  Jur.  §  687. 

beinec    the    only    remedies    given    by  The  New    Jersey   statute    (1   Gen. 

the    preceding    sections.     This    deci-  St.  p.  1212,  §   22)    requires  the  sub- 

sion  is  follov.'ed  in  Glasner  v.  Fred-  lenant,    on    notice    from    the    head 

ericks,  73  Mo.  App.  424.     Tt  does  not  landlord,   to    pay    to   the    latter   the 

appear  to  have  been  decided  whether  rent  due  under  the  sublease, 

the    same     construction     would     be  As  to  the   right  of  the   sublessee 

placed   on   a  similar  Kentucky  stat-  to  pay  the  head   rent  and   assert  It 

ute  fSt.  1903,  §  23n5).  as    a   payment    on    the   rent   due   by 

It  is  hr>ld  in  Georgia  that,  under  him,  see  ante,  §  177  e. 

the  statutory   prohibition  of  a  sub-  707  Johnson   v.   Wild,    44   Ch.    Div. 

lease  without  the  lessor's  assent,  the  146. 

lessor   may   elect   to   treat   the   sub-  708  Walters  v.  Northern  Coal  Min. 
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e.  Principals  and  agents.  The  question  of  the  person  liable 
for  re.nt  when  the  lease  is  nominally  to  an  agent  is  determined 
by  the  ordinary  doctrines  of  agency.  If  the  instrument  of  lease 
is  under  seal,  executed  by  the  agent  in  his  own  name,  and  does 
not  purport  to  be  the  act  of  the  principal,  the  agent,  and  not  the 
principal,  is  liable.'^^^  And  even  though  the  instrument  is  not 
under  seal,  if  it  pur[:)orts  to  be  executed  by  one  in  his  own  behalf, 
he  is  liable  as  principal,'^^^  though  the  person  for  whom  he  acted 
may  also  be  liable.  One  who  does  not  execute  the  instrument 
of  lease,  and  who  is  not  the  nominal  lessee  thereunder,  is  not  liable 
merely  because  he  takes  possessio-n  as  agent  in  behalf  of  the  les- 
see,'^^^  and  a  fortiori  he  is  not  lial)le  if  he  does  not  take  possession 
and  merely  acts  as  agent  in  paying  the  rent.'^^^ 

f.  Sureties  and  guarantors — (1)  Nature  of  contract.  A  per- 
son other  than  the  lessee,  or  an  assignee  of  the  lessee,  may  be  lia- 
ble for  the  rent  by  reason  of  a  contract  on  his  part  as  surety  for, 
or  guarantor  of,  its  payment  by  the  lessee.  The  rights  and  lia- 
bilities of  one,  so  making  himself  responsible  for  the  performance 
by  the  lessee  of  his  covenant  to  pay  rent,  are  governed  by  the 
same  rules  as  are  ordinarily  applicable  to  a  contract  of  surety- 
ship or  guaranty,  but  the  circumstances  calling  for  the  applica- 
tion of  these  rules,  in  connection  Avith  the  liability  of  a  lessee, 
are  sometimes  peculiar,  and  it  seems  proper  to  set  out  the  de- 
cisions which  have  been  rendered  in  this  regard. 

The  distinction  between  a  contract  of  suretyship  and  one  of 
guaranty  is  in  effect  that  the  surety  is  a  party  with  the  principal 
to  the  original  contract,  and  is  liable  as  such,  while  the  guaran- 
tor is  a.n  independent  contractor,  agreeing  to  become  responsible 
only  in  case  the  principal  fails  or  is  unable  to  pay.'^^^ 

(2)     Form  and  validity  of  contract.     A  contract  of  suretyship 

Co.,  5  De  Gex,  M.  &  G.  629;  Cox  v.  th  Dresner  v.  Fredericks,  91  App. 
Bishop,  8  De  Gex,  M.  &  G.  815;  Ram-  Div.  224,  88  N.  Y.  Supp.  589;  Stew- 
age  V.  Womack  [1900]  1  Q.  B.  116.  ^rt  v.  Perkins.  3  Or   508. 

TOO  Beck  V.  Eagle  Brewery   (N.  J.       ,,2  Ireland  v.  United  States  Mortg. 

Eq.)    30    Atl.    1100;    Borcherling   v.  .   _       ,    ^       _„    ^         ^.      ^^    „„  ^, 

„„  ^,    ,    „       ,,„   „,       ^    HrA  ^  Trust  Co.,  72  App.  Div.  95,  76  N 

Katz,  37  N.  J.  Eq.    (10  Stew.)    150;  ^    ^ 

^r.     \  A       ^  p\    T>    nJ  CQ  TVT  Y.  Supp.  177;    Id.,  175  N.  Y.  491,  C7 

Kierr.ted  v.  Orange  &  A.  R.  Co.,  69  N.  ' 

Y.  343,  25  Am.  Rep.  199.     See  ante,    ^-    ^-    1^^^- 

fi   57  a.  Ti-i  Stearns,     Suretyship,     §     6;     1 

Tio  Stobie    V.    Dills,    62    111.     432.    Brandt,  Suretyship,  §  2. 

See  ante,  §  57  b. 
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itr  guaranty  must  be  in  writinj?,  under  tlu'  provision  of  the  statute 
of  frauds  with  reference  to  contracts  to  answer  for  the  debt  or 
default  of  another.'^i* 

The  co.ntract  may  be  incorporated  in  the  same  instrument  as 
the  lease  itself,  or  it  may  be  eviilenced  by  a  separate  instrument. 
A  separate  instrument  evidencinir  such  a  contract,  a  bond  for 
the  payment  of  rent  for  instance,  need  not,  it  has  been  held,  bo 
executed  by  the  lessee  as  well  as  by  the  sureties,"^ ^t*  this  accord- 
ing with  the  ordinary  rule  that  a  bond  is  valid  without  the 
principal's  signature,  if  the  latter 's  liability  exists  independently 
of  the  bond.'*''  Any  omission  in  the  contract  may  be  supplied 
by  reference  to  the  instrument  of  lease  itself,  if  this  is  so  referred 
to  in  the  contract  of  suretyship  or  guaranty  as  to  be  sub- 
stantially incorporated  therein.'^''' 

A  contract  of  suretyship  or  guaranty  is,  like  most  contracts, 
invalid  if  not  supported  by  a  consideration.  If  the  contract  is 
made  at  the  same  time  as  the  original  lease,  the  making  of  the 
lease  is  a  sufficient  consideraticn.'^^s  If,  on  the  other  hand,  the 
contract  is  made  after  the  lease,  a  new  consideration  is  neces- 
sary.^^**  But  a  guaranty  executed  after  the  lease  will  be  deemed 
contemporaneous  therewith  for  this  purpose,  if  it  is  delivered 
at  the  snmo  time  and  before  the  lessee  is  permitted  to  occupy .''^o 

(3)  Evidence  of  relation.  It  is  generally  held  that  one  who 
executes  an  instrument  together  with  another  person,  apparent- 
ly as  a  principal  obligor,  may  show,  as  against  the  obligee,  as 

714  Stearns,  Suretyship.  §  24  et  ton  v.  Huntington,  67  Mich.  139,  34 
seq.  See  Ward  v.  Hasbrouck,  169  N.  W.  279;  McKensie  v.  Farrell,  17 
N.  Y.  407.  62  N.  E.  434.  N.  Y.  Super.  Ct.  (4  Bosw.)  192. 

715  City  of  Nev/  York  v.  Kent,  57  7in  Biillen  v.  Morrison,  98  111.  App. 
N.  Y.  Super.  Ct.  (25  Jones  &  S.)  109,  669;  Lewin  v.  Barry,  15  Colo.  App. 
5  N.  Y.  Supp.  567,  afd.,  without  opin-  461,  63  Pac.  121. 

ion,  128  N.  Y.  6C0,  28  N.  E.  252.  The   lessor's    forbearance   to    eject 

716  See  Deering  v.  Moore,  86  Me.  the  tenant  whose  rent  was  in  arrear 
181,  29  All.  988,  41  Am.  St.  Rep.  534;  was  held  a  sufficient  consideration 
State  V.  Bowman,  10  Ohio,  445;  for  a  guaranty  by  a  third  person  of 
Trustees  of  Schools  v.  Sheik,  119  111.  both  the  past  and  future  rent.  Vinal 
579,  8  N.  E.  189,  59  Am.  Rep.  830;  v.  Richardson,  95  Mass.  (13  Allen) 
Stearns,  Suretyship,  §  140.  521. 

717  otto  V.  Jackson.  35   111.  349.  72o  Garland    v.    Gaines.    73    Conn. 

718  Adams  v.   Bean.  12   Mass.   137,    662.  49  Atl.  19.  84  Am.  St.  Rep.  182. 
7  Am.  Dec.  44;  Voullaire  v.  V7ise.  19    See   Stearns,  Suretyship,   §  16. 
Misc.  659,  44  N.  Y.  Supp.  510;   Pres- 
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well  as  against  his  co-obligor,  that  it  was  understood  that  he  was 
to  be  liable  as  a  surety  only," 21  and  this  view  has  been  applied 
in  the  ease  of  one  signing  an  instrument  of  lease. "22  The  fact 
that  he  is  surety,  while  not  itself  relieving  him  from  liability  for 
the  rent  as  an  original  obligor,'^23  j^iay  enable  him  to  claim  im- 
munity by  reason  of  the  lessor's  consent  to  an  alteration  or  ex- 
tension of  the  lessee's  contract  to  pay  rent,'-"*  or  it  may  relieve 
him  from  liability  by  reason  of  the  expiration  of  the  original 
lease  and  of  the  contract  to  pay  rent  thereunder."-^ 

(4)  Expiration  of  liability.  The  question  has  occasionally 
arisen  whether,  upon  a  construction  of  the  contract  of  suretyship 
or  guaranty,  the  liability  thereunder  extends  to  rent  accruing 
after  the  term  designated  by  the  lease,  as  when  the  lease  is  re- 
newed, or  the  lessee  holds  over  without  renewal.  Ordinarily  one 
who  becomes  surety  for  the  payment  of  the  rent  reserved  by  a 
lease  is  not  liable  for  rent  which  accrues  after  the  term,  as  a 
result  of  the  lessee 's  action  in  holding  over,  since  the  reoit  in  such 


7214  "Wigmore,  Evidence,    §    2438; 
1  Brandt,  Suretyship    (3d  Ed.)    39. 

"22  See  Carpenter  v.  King,  50 
Mass.  (9  Mete.)  511,  43  Am.  Dec. 
405;  Kennebec  Bank  v.  Turner,  2 
Me.  (2  Greenl.)  42;  Hubbard  v.  Gur- 
ney,  64  N.  Y.  457;  Nims  v.  Bigelow, 
44  N.  H.  376;  Bulkley  v.  House,  62 
Conn.  459,  26  Atl.  352,  21  L.  R.  A. 
247;  Kennedy  v.  Evans,  31  111.  258: 
Mariners'  Bank  v.  Abbott,  28  Me. 
280;  Hunt  v.  Chambliss,  15  Miss.  (7 
Smedes  &  M.)  532;  American  &  Gen- 
eral Mortg.  &  Inv.  Corp.  v.  Mar- 
quam,  62  Fed.  960.  Contra,  McCol- 
lum  V.  Boughton,  132  Mo.  601,  30 
S.  W.  1028,  33  S.  W.  476,  34  S.  W. 
480,  35  L.  R.  A.  480.  And  see  Hobbs 
V.  Batory,  86  Md.  68,  37  Atl.  713,  to 
the  effect  that  the  true  relations  of 
the  parties  cannot  be  shown. 

723  Bowen  v.  Clarke,  25  Or.  592, 
37  Pac.  74:  Perkins  v.  Goodman,  21 
Barb.  (N.  Y.)  218:  Way  v.  Reed,  88 
Mass.  (6  Allen)  364.  See  Thomas 
V.  Gumaer,  7  Wend.   (N.  Y.)   43. 


There  are  occasional  decisions  by 
intermediate  courts  of  New  York 
apparently  to  the  effect  that  one 
who  joins  in  executing  the  instru- 
ment of  lease  as  surety  or  guarantor 
is  under  no  liability  to  the  lessor 
whatever  as  regards  the  rent,  ow- 
ing to  the  fact  that  the  considera- 
tion is  not  stated  in  writing  as  re- 
quired by  the  statute  of  frauds. 
See  Gould  v.  Moring,  28  Barb.  (N. 
Y.)  444;  Decker  v.  Gajiord,  8  Hun 
(N.  Y.)  Ill;  Evans  v.  Conklin,  71 
Hun,  536,  24  N.  Y.  Supp.  1081.  But 
the  contract  being  made  at  the 
time  of  the  lease,  no  other  consider- 
ation than  the  making  of  the  lease 
would  seem  to  be  necessary  (ante, 
at  note  718),  and  that  this  is  +he 
consideration  is  inferentially  appar- 
ent on  the  face  of  the  writing.  Seo 
Stearns,    Suretyship,    §    27. 

T24See  post,  §  181  f   (5). 

72S  Knowles  v.  Cuddeback,  19  Hun 
(N.  Y.)  590;  Kennebec  Bank  v.  Tur- 
ner, 2  Me.   (2  Greenl.)  42. 
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case  becomes  due  from  llie  lessee,  not  by  reason  of  the  original 
reservation  of  rent,  but  by  a  new  contract  inferred  from  the  con- 
duct of  the  parties,  as  to  wliich  new  contract  the  surety  has  un- 
dertaken no  responsibility."=^«  As  has  been  judicially  remarked: 
"It  is  not  an  unreasonable  presumption  tluit  a  tenant,  who  holds 
over,  means  to  pay  the  Siime  rent  which  he  contracted  to  pay 
under  the  expired  lease;  but  it  would  be  most  unreasonable  to 
presume  from  the  tenant's  holding  over  chat  the  surety  intended 
to  bind  himself  for  the  rent  of  a  time  beyond  the  contract.  "'^^ 
On  this  principle  it  has  been  decided  that,  where  a  lease  for  a 
month  provided  that  if  the  lessee  paid  rent  when  it  was  due  he 
mi;4ht  continue  in  occupation,  a  guara-ntor  of  the  lessee's  contract 
Avas  not  bound  for  rent  subsequently  accruing,  if  the  rent  for 
the  first  month  was  not  paid  when  due  J  28 

Though  the  guaranty  does  not  ordinarily  apply  to  rent  accru- 
ing upon  such  holding  over,  it  may  happen  that  the  lease  pro- 
vides for  the  payment  of  rent  in  case  of  holding  over,  even  with- 
out giving  the  right  to  hold  over,  and  one  guaranteeing  the  rent 
under  the  lease  would  remain  liable  for  rent  thus  accruing  after 
the  term  naraed,'^29  ^^^^  ^q^  fQj.  pgjj^  f^j.  -which,  by  a  new  agree- 
ment, the  lessee  becomes  lial^le  on  holding  overj^o  jn  Pennsyl- 
vania it  has  been  decided  that,  if  a  lease  provides  for  a  tenancy 
for  one  year,  with  a  stipulation  that,  if  the  lessee  continues  in 
possession  thereafter,  he  shall  hold  from  year  to  year  till  the 
tenancy  is  terminated  by  notice,  persons  who  make  themselves 
responsible  as  sureties  for  the  lessee's  contract  are  liable  for  rent 
for   succeeding  years,   if  the   lessee   continues   in   possession  ;'^3i 

T26  Gadsden     v.     Qiiackf>nbush,     9  tso  Warren    v.     Lyons,    152    Mass. 

Rich.   Law    (S.   C.)    222;    Brewer   v.  310,  25  N.  E.  721. 

Knapp,   18   Mass.    (1    Pick.)    332,    11  In    Tayleur    v.    Wildin,    L.    R.     3 

Am.    Dec.    183;    Kennebec    Bank    v  Exch.  303,  it  was  decided  that  if  a 

Turner,  2   Me.    (2  Greenl.)    42.     See  notice   to  quit  was   given   to  a   ten- 

Cuphinp  V.  Cable,  48  Minn.  3,  50  N.  ant  from  year  to  year,  the  tenancy 

W.   891.  lerminated   at  the  end   of  the  year, 

727  Brewer  v.  Thorp,  35  Ala.  9,  and  an  agreement  withdrawing  the 
per  Walker,  C.  J.  notice    was   in    effect    an    aereement 

728  Allen  V.  Herman,  3  Phila.  for  a  new  tenancy,  and  consequently 
(Pa.)    378.  the  guarantor  on  the  original   lease 

729  Salisbury  v.  Hale,  29  Mass.  (^2  was  not  liable  for  rent  subsequently 
Pick.)     410;     Rice    v.     Loomi'^.     130  ar-rruing. 

Mass.  302,  1  N.  E.  548.     See  Edwards       731  Coe  v.  Vogdes,  71  Pa.  383. 
V.  Hale,  91  Mass.   (9  Allen)    462. 
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but  that  in  such  a  case,  if  the  surety  notifies  the  lessor,  in  suffi- 
cient seaso.n  to  enable  the  lessor  to  terminate  the  lease  by  notice, 
either  not  to  renew  the  lease  or  to  obtain  other  security,  and  the 
surety  thereafter  dies,  equity  will  intervene  to  protect  the 
surety's  estate,  as  against  a  continuance  of  his  liability  as  a  re- 
sult of  the  failure  to  terminate  the  tenancy J^^ 

That  one  binds  himself  as  surety  for  the  payment  of  the  rent 
reserved  by  the  lease  does  not  seem  ground  for  regarding  him 
as  so  liable  for  rent  reserved  on  a  subsequent  lease,  even  though 
made  in  renewal  of  the  former  lease,  and  in  accordance  with 
a  covenant  to  grant  a  renewalJ'^^  But  the  terms  of  his  contract 
may  be  such  as  to  impose  a  continuance  of  liability  during  the 
renewal  term,"^^  and  the  contract  has  been  regarded  as  open  to 
such  a  construction  when  the  lessor,  in  leasing  for  one  year, 
agreed  to  lease  to  the  same  lessee  for  another  year,  at  the  latter 's 
option,  upon  the  same  terms  and  conditions,  and  the  guaranty  was 
to  pay  the  ''aforesaid  rent. "'^^  In  case  the  instrument  of  lease 
is  to  be  regarded,  not  as  creating  a  term  with  a  right  of  renewal, 
but  as  creating  a  term  with  a  right  of  "extension,"  which  is,  ap- 
parently, in  legal  effect,  a  lease  for  a  term  with  a  right  in  the 
lessee  to  terminate  the  tenancy  at  the  end  of  a  shorter  period, '^^'^ 
one  becoming  liable  as  surety  for  the  rent  reserved  would,  it 
seems,  be  liable  for  tlie  longer  term  namedJ^''' 

732  Pleasonton  &  Biddle's  Appeal,  who  signed  a  lease  for  one  year  as 
75  Pa.  344.  surety  for  the  lessee  was  liable  for 
73.3  It  is  so  decided  in  Knowles  v.  a  second  year's  rent,  the  lease  pro- 
Cuddeback,  19  Hun  (N.  Y.)  590.  viding  "this  contract  is  to  be  re- 
in Woo-^ls  V.  Doherty,  153  Mass.  newed  for  three  consecutive  years 
558,  27  N.  E.  676,  where  the  lease  if  it  is  fulfilled  to  the  satisfaction 
wag  for  three  years  at  a  certain  of  both  parties."  This  case  is  dis- 
rent,  the  lessee  "to  have  the  right  tinguished  in  the  subsequent  case  of 
to  renew  the  lease  for  the  further  Knowles  v.  Cuddeback,  19  Hun  (N. 
term  of  two  years,  if  he  shall  so  Y.)  590,  supra,  upon  the  theory  ap- 
elect,"  a  guaranty  for  the  "payment  parently  that  the  words  "this  con- 
of  the  rent  by  the  lessee,  according  tract"  extended  to  the  contract  of 
to  the  terms  of  the  lease,  providing  suretyship. 

said  lessee  shall  live  to  the  end  of  735  Deblois    v.    Earle,    7    R.    I.    26. 

the  term,"   was  held  not  to   extend  And  so,  in  Shand  v.  McCloskey,  27 

to    the    additional    two    years    upon  Pa.    Super.    Ct.    260,    when    one    be- 

the  lessee's  exercise  of  his  right  of  came  surety  "for  the  above  rent." 

renewal.  '^36  gee   no^t,    §    218. 

734  Tn    D'^Hrer   v.    Gaylord.    S    Hun  737  See  Dufau  v.  Wright,  25  "Wend. 

(N.   Y.)    110,   it  was   held   that   one  (N.   Y.)    636,  where  there   is  a  die- 
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In  a  guaranty  of  rent,  so  long  as  the  lessee  named  "shall  oc 
cupy  the  premises,"  the  word  "occupy"  has  been  held  to  be 
equivalent  to  "hold  as  tenant,"  so  that  the  liability  thereundei 
continues,  though  the  lessee  abandons  the  prcmisesJ^^ 

The  liability  of  a  guarantor  or  surety  ceases  upon  the  cessation 
of  the  liability  of  his  principal,  since  "no  collateral  promise  to 
pay  the  debt  of  another  can  have  a.ny  force  when  the  debt  of  the 
other  has  been  satisfied,  and  since  the  equity  of  the  promisor  to 
have  indemnity  from  the  principal  is  cut  off  by  this  transac- 
tion, "^^d  On  this  theory,  upon  the  cessation  of  the  lessee's  lia- 
bility by  reason  of  a  surrender  of  the  leasehold,'^ -^^  or  by  reason 
of  a  release  of  the  lessee's  liability  for  rent  given  by  the  lessor,'^^^ 
the  liability  of  the  guarantor  or  surety  for  subsequently  accru- 
ing rent  also  comes  to  an  end.  But  his  liability  as  regards  rent 
which  has  already  accrued  is  not  affected.'^^  "phe  guarantor's 
liability  would  also  cease  upon  a  termination  of  the  lease  by  for- 
feiture,'^^^  unless,  perhaps,  the  lease  provides  for  a  continuiaig 
liability  for  rent  in  such  case.^^*  And  his  liability,  it  is  said, 
terminates  on  the  issue  of  a  warrant  in  summary  proceedings.'^'*^ 
It  also  will  terminate  upon  an  eviction  by  title  paramount.'^^^ 

lum  that  this  would  be  the  case  up-  York    v.    Now    York    Befrigerating 

on    a   lease   for   one   year   with   the  Const.    Co.,    8    I\Iisc.    61,    28    N.    Y. 

privilege    of    continuing    in    posses-  Supp.   614,  afd.   82  Hun,   553,  31   N. 

sion  for  four  years.  Y.   Supp.   714. 

T3S  Morrow  v.  Brady,  12  R.  I.  130.  743  See  post,  §  194  k. 

Compare  Woods  v.  Broder,  58  Misc.  t44  in  Way  v.   Reed,    88   Mass.    (6 

567,  109  N.  Y.  Supp.  90S.  Allen)    365,  it  was  held  that  a  joint 

Tsn  Stearns,  Suretyship,   §  102.  lessee    who    covenanted    jointly     to 

740  Brady  v.  Peiper,  1  Hilt.  (N.  pay  the  rent,  although  described  as 
Y.)  61;  White  v.  Griffing,  44  Conn,  "surety,"  was  liable  for  rent  accru- 
437;  Nichols  v.  Palmer,  48  Wis.  110,  ing  after  the  re-entry  by  the  lessor 
4  N.  W.  137;  Koenig  v.  Miller  Bros,  under  a  clause  providing  that  the  les- 
Brewery  Co.,  38  Mo.  App.  182;  Til-  sor  might  re-enter  for  breach  of  cov- 
lotson  V.  Herrick,  66  111.  App.  660;  enants  and  relet  at  the  risk  of  the 
Barrett  v.  Boddie,  76  111.  App.  661;  lessees,  who  should  remain  liable 
White  V.  Walker,  31  111.  422;  Read-  for  rent  for  the  residue  of  the  term, 
ing  Trust  Co.  v.  Jackson,  22  Pa.  See  post,  at  notes  927-952. 
Super.  Ct.  69.  ^45  Newcombe      v.      Eagleton,      16 

741  Kingsbury     v.      Williams,      53  Misc.  285,  38  N.  Y.  Supp.  424. 
Barb.    (N.  Y.)    142.  74n  Duff    v.    Wilson,     69    Pa.     316. 

742  Kingsbury  v.  Westfall,  61  N.  This  was  a  case  of  eviction  by  a  pur- 
Y.  306:  McKensie  v.  FarrpH.  17  rb-^ser  under  a  paramount  mort- 
N.  Y.  Super.  Ct.  (4  Bosw.)  192;  New  gage,  and   that  the  lessee   had  cov- 
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0.n  the  same  principle,  the  liability  of  a  surety  for  the  perform- 
ance of  the  obligation  of  the  assignee  of  a  lease  to  pay  rent  comes 
to  an  end  upon  the  cessation  of  such  obligation  by  an  assignment 
overJ^''' 

(5)  Discharge  of  liability.  As  is  well  settled,  a  surety  or 
guarantor  is  relieved  from  liability  by  a  material  alteration  in 
the  terms  of  the  principal  co.ntract,^^8  and  accordingly  it  has  been 
decided  that  a  surety  for  rent  is  relieved  if  the  lessor  releases 
one  of  the  lessees,  or  "buys  back"  a  part  of  the  land  leased. '-^^ 
A  sublease  by  the  lessee  does  not  involve  any  such  alteration 
of  the  contract  for  the  payment  of  rent  as  to  relieve  the  lessee's 
surety,  even  though  the  sublease  is  to  the  lessor  himself  J^o  ]S[or 
does  an  assignment  have  such  an  effect J^^  And  the  lessor's  as- 
sent to  an  assignment  or  sublease  by  the  lessee  does  not  discharge 
the  surety,  even  though  such  assent  is  expressly  required.^^^ 

No  alteration  in  the  terms  of  the  contract  as  to  rent  can  have 
the  effect  of  discharging  the  surety  if  such  change  is  provided 

enanted  to  pay  this  off  was  regard-  see,  the  lessee  agreeing  to  pay  an  in- 

ed  as  immaterial.     In  Starkweather  creased  rent.     In  a  strong  dissenting 

V.  Maginnis,  98  111.  App.  143;  Id..  19S  opinion,  such  increase  in  the  leased 

111.  274,  63  N.  E.  692,  it  was  decided  premises,   with    a   corresponding   in- 

that  the   eviction   of  the   tenant   by  crease  in   rent,   was  regarded  as  in 

the  lepsor  relieved  the  sureties  from  effect    merely   a   lease   of   additional 

any     further     liability.     But     since  premises,   the   first   lease    remaining 

such  eviction  only  suspends  the  ten-  unchanged. 

ant's  liability  for  rent    (post,  §  182  tso  Medary  v.  Gathers,  161  Pa.  87, 

e   [1]    [a]),  it  would   seem   to  have  28  Atl.  1012;    Sutherland  v.  Shelton, 

no   greater  effect  upon   the   surety's  59  Tenn.  (12  Heisk.)   374. 

liability.  t5i  Fleck  v.  Feldman,  54  Misc.  228, 

747  In  re  Willey's  Estate,  12  Phila.  104  N.  Y.  Supp.  366;  Almy  v.  Greene, 

(Pa.)    152.  13   R.   I.  350,   43  Am.  Rep.    32. 

74B  Stearns,    Suretyship,    c.     4;     1  752  Morgan  v.  Smith,  70  N.  Y.  537; 

Brandt,  Suretyship,  c.  15.  Hall  v.  Ochs,  34  App.  Div.  103,  54  N. 

749  Prior  V.  Kiso,  81  Mo.  241.     See  Y.  Supp.  4;   Gilbert  v.  Henck,  30  Pa. 

Stern  V.  Sawyer,  78  Vt.  5,  61  Atl.  36,  205;    Dietz   v.   Schmidt,  27   111.  App. 

112  Am.  St.  Rep.  890,  post,  note  760.  114;    Way  v.  Reed,  88  Mass.    (6  Al- 

In   New   York    v.    Clark,    84    App.  len)     364;"    Stein    v.    Jones,    18    111. 

Div.  383,  82  N.  Y.  Supp.  855,  il  was  App.     543;     Grommes    v.     St.    Paul 

decided    that    the    surety    was    dis-  Trust  Co.,  147  HI.  634,  35  N.  E.  820, 

charged  where  the  premises  leased,  37    Am.    St.    Rep.    248;     Oswald    v. 

a  dock,  wore  enlarged  by  an  agree-  Fratenburgh,    36    Minn.    270,    31    N. 

ment    between    the    lessor    and    les-  W.  211. 
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for  by  the  lease,'^^^  or  is  assented  to  or  induced  by  the  surety/'^^ 
or  if  the  alteration  is  incfTeetive  for  want  of  a  writinf^  or  other 
informality."^^  An  a^'recnu'nt  between  the  lessor  and  lessee, 
that  tl;e  latter  shall  make  certain  improvements  and  be  credited 
therewith  on  the  rent,  is  not  an  alteration  of  the  contract  to  pay 
rent  within  the  rule."'^'^  Nor  is  the  surety  discharged  by  the  act 
of  the  lessor  in  receiving  an  order  drawn  by  the  lessee  on  a 
third  person  and  accepted  by  the  latter,  this  not  being  understood 
by  the  lessor  or  lessee  to  relieve  the  latter  from  any  of  his  obli- 
gations.'-'"'" 

The  cases  are  not  in  accord  as  to  whether  a  surety  is  relieved 
from  liability  by  an  alteration  in  the  principal  contract,  which  is, 
in  its  nature,  beneficial  to  him,  as  reducing  his  liability."^^  In 
England  it  has  been  decided  that  a  surety  will  not  be  discharged 
if  it  is  self-evident,  without  inquiry,  that  the  alteration  is  bene- 
ficial to  him,  while  he  is  discliargcd  if  evidence  is  necessary  to 
show  that  the  alteration  is  beneficial.  This  rule  was  established 
in  a  case  in  which  a  lessor  reduced  the  rent  in  consideration  of 
the  surrender  of  the  leasehold  in  part  of  the  premises,  and  the 
surety  was  accordingly  held  to  be  discharged."^^  In  one  state 
a  surety  has  been  regarded  as  discharged  by  a  surrender  of  part 
of  the  leased  premises,  made  without  his  consent,  without  refer- 
ence to  whether  such  surrender  was  beneficial  or  harmful  to  the 
surety.""^     But  on  the  other  hand  it  has  been  decided  in  at  least 

753  Woodbridge    v.    Richardson,    2  Standard   Brewery   Co.   v.  Kelly,    66 

Thomp.  &  C.   (N.  Y.)   418.     So  a  rp-  111.  App.  267. 

linquishment    of    po£?esnion    by    the  750  Morrill  t.  Bagg-ott,  157  111.  240, 

lessee  to  the  lessor  was  held  not  to  41  N.  E.  039. 

relieve  the  surety,  the  lessee  being  The  acceptance  of  the  rent  month- 
then  in  default,  and  the  lease  pro-  ly  instead  of  quarterly  does  not  dis- 
viding  that  the  lessor  might  take  charge  the  surety.  Ogden  v.  Rowe, 
possession  on  default.  American  3  E.  D.  Smith  (N.  Y.)  312. 
Bonding  Co.  v.  Pueblo  Inv.  Co.  (C.  757  Burnham  v.  Hubbard,  36  Conn. 
C.  A.)  150  Fed.  17,  9  L.  R.  A.  (N.  539. 
S.)    557.  7r.RSee  Steams.  Suretyship,  §  79. 

754TvPnane  v.  Mayer,  18  Misc.  454,  7r.n  Holme    v.    Brunskill,    3    Q.    B. 

41    N.    Y.    Supp.    960;    Npwcombe    v.  Div.   495. 

Eaeloton.    19    Misc.    603,    44    N.    Y.  7r,o  stern  v.    Sawyer.   78  Vt.    5.   61 

Supp.   401.  Atl.  36,  112  Am.  St.  Rep.  890.     It  is 

7SB  Oorden    v.    Sanderson,    3    E.    D.  also,  in  this  case,  adjudsred  that  the 

Smith   (N.  Y.)  166;  Phufeldt  v.  Gus-  sureties     were     discharged     because 

tin,    2    E.    D.    Smith     (N.    Y.)    57;  the  lessor  did  not  comply  with  his 
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two  cases  that  a  reduction  of  rent  in  itself  does  not  discharge 
the  suretyJ^^ 

An  important  application  of  the  principle,  that  an  alteration 
in  the  principal  contract  discharges  the  surety,  occurs  in  the 
rule  that  a  binding  contract  for  the  extension  of  time  of  per- 
formance of  a  contract  has  that  effectJ«2  Accordingly,  the  sure- 
ty of  the  lessee  is  discharged  by  a  contract  between  the  lessor 
and  lessee  extending  the  time  for  the  payment  of  rentJ^^  g^t  an 
extension  of  time  as  to  rent  subsequently  to  accrue  does  not  affect 
the  surety's  liability  on  rent  already  accrued,'^^^  and,  ordinarily, 
an  extension  of  time  as  to  one  installment  would  not  affect  his  lia- 
bility for  another  installment.^ ^^  An  extension  of  time  for  pay- 
ment does  not  affect  the  surety's  liability,  if  it  is  expressly  stipu- 
lated between  the  creditor  and  principal  debtor  that  it  shall 
not  have  that  effect,  since  in  that  case  the  surety  has  the  same 
right  as  before  immediately  to  pay  the  debt  and  sue  the  principal 
debtor.'^c*^  And  there  is  authority  for  the  statement  that  the  same 
principle  will  apply  in  the  case  of  any  other  alteration  of  the 
contract  to  pay  rent.'^*'''' 

The  surety  is  not  discharged  by  the  fact  that  the  premises  are 
used  for  an  illegal  purpose,'^^^  unless  he  knew  of  such  intended 
use  at  the  time  of  becoming  surety .''^^ 

A  surety  is,  it  has  been  decided,  not  discharged  by  the  land- 
lord's failure  to  assert  a  lien  for  the  rent  upon  the  subtenant's 
crop,'^'^^  nor  by  the  death  of  the  lessee,'^^!  and  the  surety's  estate 

covenant    to    furnish    the    premises        764  Coe  v.  Cassidy,  72  N.  Y.  133. 
and  put  them  in  repair  and  the  les-        7C5  Ducker  v.  Rapp,  67  N.  Y.  464. 
see  nevertheless   took  possession,  it       tch  Siearns,  Suretyship,  §   92. 
being  said   that  he  thus   "took  pos-       tgt  Morgan  v.  Smith,  70  N.  Y.  537; 

session    under    a    different    contract  Palmer  v.  Purdy,  83  N.  Y.  144. 
than  the  one  which   the  defendants        tgs  Way  v.   Reed,  88  Mass.    (6  Al- 

guaranteed    the    performance    of    on  len)    364. 

his  part,"  and  that  they  "were  there-        too  Mound   v.    Barker,   71   Vt.    253, 

by  released."     The  meaning  of  this  44  Atl.  346,  76  Am.  St.  Rep.  767. 
statement    is    somewhat    obscure.  tto  Ewing  v.  Williams   (Ky.)  39  S. 

761  Preston      v.      Huntington,      67  W.  843. 

Mich.  139,  34  N.  W.  279;  Ellis  v.  Mc-  771  Holthausen    v.    Kells,    18    App. 

Cormack,  1  Hilt.    (N.  Y.)    313.  Div.  80.  45  N.  Y.  Supp.  471;  Id.,  154 

762  Stearns,  Suretyship,  §  81  et  N.  Y.  776,  49  N.  E.  1098:  Hall  v. 
seq.  Ochs,    34    App.    Div.    103,    54    N.    Y. 

753  Ducker  v.  Rapp,  67  N.  Y.  464.     Supp.  4. 
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remains  liable  after  his  own  tleathj'^  Nor  can  a  surety  or  guar- 
antor relieve  himself  by  notice  to  the  lessor  that  he  will  no 
hmger  be  liable  for  the  rent.""" 

The  surety  or  guarantor  is  not  liable  if  he  was  induced  to  as- 
sume that  position  by  fraud  on  the  part  of  the  lessor,'^'^*  but  he 
cannot,  it  has  been  decided,  assert  fraud  on  the  part  of  the  lessor 
in  inducing  the  lessee  to  take  the  lease,  if  the  lessee,  by  failing  to 
repudiate  the  lease,  has  precluded  himself  from  so  doingj't* 

If  the  lessee  treats  the  lease  as  valid,  it  has  been  held,  a  guar- 
antor of  the  rent  cannot  question  it,^"^  and  so  his  liability  is  not 
alrected  by  the  fact  that  the  lease  does  not  comply  with  the  stat- 
ute of  frauds,  if  the  lessee  has  entered  thereunder.'^^'^ 

(6)  Assignment  of  right  of  action.  The  right  of  action 
against  a  surety,  strictly  so  called,  being  based  on  the  original 
contract,  should  pass  by  assignment  of  the  contract  to  another, 
to  the  same  extent  as  the  right  of  action  against  the  principal,  and 
so  a  surety  for  rent  is  ordinarily  liable,  it  seems,  to  the  same  ex- 
tent as  his  principal,  to  one  to  whom  the  reversion  or  rent  may 
be  transferred  by  the  lessor.'^"^  In  the  case,  however,  of  a  sep- 
arate bond  for  the  payment  of  the  rent,  signed  by  the  lessee  and 
his  sureties,  the  mere  transfer  of  the  reversion  or  of  the  rent 
would  not,  it  seems,  give  the  transferee  any  right  of  action  on 
the  bond,  in  the  absence  of  a-n  express  transfer  of  the  bond,  and 
the  question  whether  the  bond  itself  is  transferable  depends  upon 
the  law  of  the  particular  jurisdiction.''"^^ 

772  Holthausen  v.  Kells,  18  App.  self  handed  it  to  the  lessor  as  hav- 
Div.  80,  4.5  N.  Y.  Supp.  471.  ing  been  properly  executed. 

773  Snow  V.  Horgan,  18  R.  I.  289,  77-  Duffee  v.  Mansfield,  141  Pa. 
27  Atl.  338.  507,  21  All.   675. 

774  Mendelson  v.  Stont,  37  N.  Y.  778  it  is  apparently  so  decided  in 
Super.  Ct.  (5  Jones  &  S.)  408.  See  Allen  v.  Culver,  3  Denio  (N.  Y.) 
Stearns,  Suretyship,   §§   105,  106.  284. 

775Carhart  v.  Ryder,  11  Daly    (N.  In  Steele  v.  Mills,  68  Iowa,  406,  27 

Y.)     101.     See    Stearns,    Suretyship,  N.  W.  294,  it  is  decided  that  the  as- 

§  103.  signee  of  the  rent  may  sue  the  les- 

770  Clark  V.  Gordon,  121  Mass.  330.  see's  sureties  by  force  of  the  statu- 

In   Sidney  B.   Bowman  Cycle  Co.  v.  tory    provision    authorizing    the    as- 

Dyer,  31   Misc.   496,  64  N.  Y.   Supp.  signee  of  a  bond  or  other  instrum<^nt 

551,  it  was  held  that  the  guarantor  in     writing    by    which     the     maker 

could  not  assert  that  the  lease  was  promises  to  pay  a  sum  of  money    to 

not  properly  executed  by  the  lessee  sue    in    his   own    name    thereon, 

when   he,    the   guarantor,    had    him-  7-'j  Iu  Stevens  v.  Wadleigh,  6  Ariz. 
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As  to  the  question  of  the  transferability  of  a  contract  of  guar- 
anty, as  distinguished  from  one  of  suretyship,  the  authorities  are 
to  the  effect  that  if  it  is  in  terms  made  for  the  benefit  Of  a  par- 
ticular person,  that  is,  if  it  is  a  "special"  and  not  a  "general" 
guaranty,  only  such  person  can  assert  any  rights  thereinJ'^^^  In 
one  or  two  cases,  however,  a  guaranty  of  rent  has  been  regarded 
as  assignable  without  reference  being  made  to  the  distinction  be- 
tAveen  a  general  and  a  special  guarantj^"^''^  and  a  guaranty  of 
rent  might  perhaps  ordinarily  be  regarded  as  general,  as  being 
intended  for  the  benefit  of  whoever  may  become  entitled  to  the 
rent. 

(7)  Remedies.  Since  a  surety,  strictly  so  called,  is  a  party  to 
the  original  contract,  he  is  not  entitled  to  notice  before  suit  by 
the  creditor,'^s2  ^nd  this  rule  applies,  no  doubt,  in  the  case  of  a 
surety  for  rent.  Ordinarily  a  guarantor  of  rent  is  similarly  liable 
without  any  previous  demand  on  the  principle,  or  notice  to  the 
guarantor  of  the  principal's  default,  the  contract  containing  no 
specific  requirement  to  this  effect,''^^  though  occasionally  the  view 

.351,  57  Pac.  622,  it  is  assumed  that  ance  of  any  agreement  contained  in 

such  a  bond  may  be  assigned  to  the  the  lease,  or  for  the  recovery  of  rent, 

assignee    of   the    reversion.  as   his    grantor    might   have    had    if 

Tso  See   Stearns,    Suretyship,   §   52.  such  reversion  had  remained  in  the 

781  That  a  guaranty  of  rent  is  as-  grantor,  does  not  enable  the  grantee 

signable,  see  Cunningham  v.  Norton  of  the  reversion  to  sue   in  his  own 

(Cal.)    40    Pac.    491.     In    Potter    v.  name  upon   a   guaranty  of  rent  en- 

Gronbeck,  117  111.  404,  7  N.  E.   586,.  dorsed  on  the  lease,  but  it  is  there 

it  is  said  that  a  guaranty  of  the  pay-  said  that  the  grantee  might  sue  in 

ment   of   rent    is    assignable    as    be-  the  name  of  the  lessor, 

ing    an    instrument    in    writing    for  7S2  Stearns,    Suretyship,    §    6. 

the    payment    of    money,    but    it    is  783  Welch  v.  Walsh,  177  Mass.  555, 

there  decided  that  a  guaranty  of  the  59  N.  E.  440,  52  L.  R.  A.  782,  83  Am. 

payment    of   rent    and    the   perform-  St.  Rep.  302:    Cass  v.   Shewman,   61 

ance  of  other   covenants,   not  being  Hun,  472,  16  N.  Y.  Supp.  236;  Voltz  v. 

entirely  for  the  payment  of  money  Harris,    40    111.    155;     J.    Obermann 

and  being  indivisible,  is  not  assign-  Brew.  Co.  v.  Opherking,  33  111.  App. 

able   as   regards   the  rent.     In   Har-  26;   Turnure  v.  Hohenthal,  36  N.  Y. 

beck  v.  Sylvester,  13  Wend.   (N.  Y.)  Super.  Ct.   (4  Jones  &  S.)    79. 

608,  it  is  decided  that  the  statutory  A    provision    that   if    the    rent    is 

provision  that  the   grantee   of  a  re-  not  paid   when   due,   the  lessor  will 

version  or  rent  shall  have  the  same  notify   the    sureties,   and   they   shall 

remedies   by   entry,    action,    distress  have  the  right  to  dispossess  the  les- 

or    otherwise    for    the    nonperform-  see    and    take    possession,   does    not 
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is  assorterl  that  a  crnarantnr  may  assert  a  claim  on  account  of  any 
loss  arising  from  failure  to  notify  him  of  the  default.'^^^ 

A  surety  is  not  entitled  to  have  a  demand  made  upon  the 
pri.ncipal,  or  to  have  any  proceedings  taken  against  him,  before 
suit  against  the  surety/^^  and  this  is  the  case  with  a  guarantor, 
unless  the  contract  of  guaranty  is  such  as  to  import  an  intention 
that  the  remedies  against  the  principal  first  be  exhausted^**' 

An  action  may  be  brought  on  a  guaranty  of  rent  as  soon  as 
any  installment  falls  due,  or  it  may  be  postponed  till  the  end  of 
the  term,  and  suit  may  then  be  brought  for  all  the  installments. '"'^ 

Ordinarily,  a  surety  can  be  sued  jointly  with  the  principal 
and  a  guarantor  cannotJ^^  The  cases  involving  the  right  to  join 
in  one  action  the  principal  debtor  and  the  surety  for,  or  guarantor 
of,  the  re.nt,  are  usually  in  accord  with  this  general  rule.'^*^ 

The  cases  are  not  in  accord  as  to  whether  a  surety  is  entitled 
to  the  benefit  of  a  set-ofT  or  counterclaim  existing  in  favor  of  the 
principal  against  the  creditor.'^''  In  one  case  it  has  been  de- 
cided that  a  counterclaim  in  favor  of  the  lessee  for  wrongful 
eviction  cannot  be  set  up  l)y  his  surety,""'  but  it  has  on  the  other 
hand  been  decided  that,  when  the  statute  exonerates  a  guar- 
antor, if  by  any  act  of  the  creditor  the  original  obligation  of  the 

render  notice  a  condition  precedent  Wend.  (N.  Y.)  216;  Ducker  v.  Rapp, 

to  the  surety's  liability.    Barhydt  v.  41   N.  Y.  Super.  Ct.    (9  Jones  &  S.) 

Ellis,  45  N.  Y.  107.  235;  Cass  v.  Shewman,  61  Hun,  472, 

784  Ward    v.   Wilson,    100    Ind.    52,  16  N.  Y.  Supp.  236;  Ledoux  v.  Jones. 

50  Am.  Rep.   763.     The  assertion  of  20   La.   Ann.   539,   96   Am.    Dec.   425. 

this  view  in  Vinal  v.  Richardson,  95  Compare    Gilbert   v.    Henck,    30    Pa. 

Mass.    (13   Allen)    521,   is   overruled  205.     And    see    Stearns,    Suretyship, 

by  Welch  v.  Walsh.   177   Mass.   555,  5  61;    14  Am.  &  Eng.  Enc.  Law   (2d 

59  N.  E.  440,  52  L.  R.  A.  782,  83  Am.  Ed.)  1153. 

St.  Rep.  302,  supra.  tst  Bing     v.     Tyler,     79     111.     248; 

T85Hall    v.    Hoxsey,    84    111.    616:  Joyce  v.  Spafford,  101  111.  App.  422. 

Haynes  v.  Synnott,  160  Pa.   180,   20  trs.  See    1    Brandt,    Suretyship,     § 

Atl.    832;    Allen    v.    Hubert,    49    Pa.  155;   16  Enc.  Pldg.  &  Prac.  pp.  929. 

259;     Supplee    v.    Herman,    16    Pa.  942. 

Super.  Ct.  45;  Hall  v.  Ochs,  34  App.  trb  Spe  post,  §   181  f    (7). 

Div.   103,  54  N.  Y.  Supp.   4;    Ewing  too  steams.    Suretyship,    §    117;     1 

V.  Williams   (Ky.)   29  S.  W.  843.  Brandt,    Suretyship,    §    236. 

78f.  Snow  v.  Horgan,  18  R.   I.   289,  701  La  Farge  v.   Halsey.   14   N.   Y. 

27   Atl.   338;    Garland  v.  Gaines,  73  Super.    Ct.    (1   Bosw.)    171,    4    Abb. 

Conn.    662,    49    Atl.    19,    84    Am.    St.  Pr.    397. 
Rep.    182;     Ruggles    v.    Holden,     3 
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principal  is  altered,  or  the  creditor's  rights  and  remedies  against 
the  principal  are  in  any  way  impaired,  the  guarantor  of  r&nt 
is  fully  discharged  if  the  lessor  has,  by  breach  of  a  covenant, 
caused  damage  to  the  lessee  to  the  amount  of  the  rentJ^^ 

A  surety  or  guarantor  who  is  compelled  to  pay  the  rent  has 
the  rights  of  subrogation  a.nd  contribution  which  ordinarily  be- 
long to  a  surety  or  guarantorJ^^  go  it  has  been  decided  that 
he  may  call  upon  the  lessor  to  account  for  property  mortgaged 
to  the  latter  to  secure  the  rent,'^''^'*  and  that  he  may  bring  an  action 
in  the  name  of  the  lessor  against  the  surety  of  an  assignee  of 
the  lease,  if  compelled  to  pay  installments  of  rent  which  the  as- 
signee should  have  paid.'^^'^*  '^^^ 

§  182.  Defenses  available  to  tenant — Suspension  or  extinguish- 
ment of  rent. 

a.  Exclusion  of  lessee  from  possession — (1)  By  one  having 
paramount  title.  We  have  before  considered  the  question  wheth- 
er the  inability  of  the  lessee  to  obtain  possession  of  the  leased 
premises  owing  to  the  action  either  of  the  lessor  or  of  a  third 
person  gives  him  a  right  to  damages  as  against  the  lessor.'^^'^ 
We  will  now  consider  whether  such  exclusion  of  the  lessee  from 
possession  constitutes  a  defense  to  the  lessor's  claim  for  rent,  dis- 
cussing separately,  as  in  connection  with  the  question  of  recovery 
of  damages,  the  cases  of  the  lessee's  exclusion:  (1)  by  one  having 
paramount  title,  (2)  by  a  stranger  without  title,  and  (3)  by  the 
lessor  himself,  personally  or  acting  through  another. 

The  fact  that  the  lessee  is  unable  to  obtain  possession,  owing 
to  the  possession  of  one  having  paramount  title,  is  a  good  de- 
fense to  a  claim  for  rent,'^^^  and  this  has  been  held  to  be  so  even 
though  the  exclusion  from  possession  extends  to  but  a  part  of 

792McAlester    v.   Landers,    70   Cal.  Scott.  2  Hilt.  (N.  Y.)  550  (dictum); 

79,  11  Pac.  505.  State    University    v.    Joslyn,    21    Vt. 

79.-?  See  Stearns,  Suretyship,  c.  10;  52;  Holgate  v.  Kay,  1  Car.  &  K.  341; 

2  Brandt,  Suretyship,  c.  12.  Field    v.    Herrick,    14    111.    App.    (14 

T94Coe  V.   Cassidy,   72    N.   Y.    133.  Bradw.)    181;    Ludden   v.    Stern,    20 

795,  796  Bender  v.  George,  92  Pa.  36.  111.  App.   (20  Bradw.)   88;  Duncan  v. 

T97See    ante,    chapter    IX.  Moloney,  115  111.  App.  522;  Posten  v. 

79S  Brandt  v.  Philippi,  82  Cal.  640,  Jones,  37  N.  C.  (2  Ired.  Eq.)  350.  38 

23  Pac.  122,  7  L.  R.  A.  224;  Andrews  Am.  Dec.  683;   Maverick  v.  Lewis,  3 

V.    Woodr-ock,     14     Iowa,    397;     Me-  McCord  (S.  C.)  211. 
chanics'  &  Traders'  Fire  Ins.  Co.  v. 
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the  premises  J''®  It  has  been  decided,  however,  that  if  the  lessee- 
takes  possession  of  the  part  from  whieh  he  is  not  excluded,  he 
is  liable  to  an  action  of  use  and  occupation  for  such  part.**'^^  In 
one  case,  indeed,  it  is  stated  that  if  the  lessee  takes  possession  of 
part,  he  is  liable  for  the  whole  rent,  and  is  remitted  to  his  right 
to  recover  damages,  by  action  or  counterclaim,  for  his  inability 
to  recover  possession  of  the  other  part.*"^^  And  it  is  said  in 
the  same  case  that  the  k'ssee  may  "waive"  his  right  to  the  pos- 
session of  the  whole  premises  by  taking  possession  of  part.^^- 
It  would  seem  that  the  partial  exclusion  of  the  lessee  from  pos- 
session by  one  having  paramount  title  might  well  be  assimilated, 
so  far  as  coaicerns  its  effect  on  the  lial)ility  for  rent,  to  his  partial 
eviction  by  such  person,  so  as  to  call  for  an  apportionment  of  the 
rent,^°3  and  there  are  occasional  decisions  to  that  effcct.^'^^ 

One  holding  under  a  previous  unexpired  lease  by  the  same  les- 
sor holds  by  paramount  title  for  this  purposCj^*^^  as  for  others. 


799  Neale  v.  Mackenzie,  1  Mees.  & 
W.  746;  Dcngler  v.  Michelssen,  76 
Cal.  125,  18  Pac.  138;  Lawrence  v. 
French,  25  Wend.  (N.  Y.)  443,  7 
Hill,  519;  Goerl  v.  Damrauer,  27 
Misc.  555,  58  N.  Y.  Supp.  297;  Smith 
V.  Barber,  96  App.  Div.  236,  89  N. 
Y.  Supp.  317;  Id.,  112  App.  Div.  187. 
98  N.  Y.  Supp.  365.  In  Holgate  v. 
Kay,  1  Car.  &  K.  341,  It  was  de- 
cided that,  in  such  case,  in  an  ac- 
tion of  covenant  for  rent,  a  portion 
of  the  rent  could  not  be  recovered, 
for  the  reason  that  rent  is  not  ap- 
portionable  in  such  an  action;  cit- 
ing Stevenson  v.  Lambard,  2  East, 
575,   ante,   note    339. 

800  Lawrence  v.  French,  25  Wend. 
(N.  Y.)  443,  7  Hill,  519  (dictum); 
Tunis  V.  Grandy,  22  Grat.  (Va.) 
109;  Watson  v.  Waud,  8  Exch.  335 
(semble). 

SOI  Smith  v.  Barber,  96  App.  Div. 
236,  89  N.  Y.  Sunp.  317,  citing 
O'Brien  v.  Smith,  37  N.  Y.  St.  Rpn. 
41,  13  N.  Y.  Supp.  408;  Id..  129  N. 
y.  620,  29  N.  E.  1029,  post,  note  823. 


But  it  was  at  the  same  time,  held 
that  the  fact  that  the  lessee  made 
contracts  for  the  furnishing  of  the 
premises  and  did  other  acts  showing 
an  expectation  of  taking  possession 
when  his  term  began,  did  not  tend 
to  show  a  taking  possession  of  part. 

In  Sullivan  v.  Schmitt,  93  App. 
Div.  469,  87  N.  Y.  Supp.  714,  it  was 
decided  that  the  lessee  was  not  lia- 
ble for  any  part  of  the  rent,  though 
he  took  possession  of  that  part 
which  was  not  occupied  by  the  other 
person,  and  though,  on  the  lessor's 
request  to  him  to  stay  and  the  lat- 
ter's  promise  to  obtain  possession 
for  him  at  the  end  of  a  month,  he 
stayed  during  such  month,  leaving 
at  the  end  thereof. 

802  As  to  the  theory  of  waiver  in 
such  a  case,  see  post,  at  notes  824, 
825. 

«"sSee  post,  §  182  e  (2)    :h>. 

«"■•  McLoughlin  v.  Craig,  7  Ir.  C. 
L.  117;  Seabrook  v.  Moyer,  88  Pa. 
417. 

805  See     Neale     v.     Mackenzie,     1 


§  182  EXCLUSION  OF  LESSEE  FROM  POSSESSION.  1149 

^"♦'but  it  is  othenvise  if  his  lease  has  expired.^"'''  It  has  been  de- 
cided in  Ireland  and  Canada,*^"**  that  possession  of  part  of  the 
premises,  by  a  third  person  holding  under  an  unexpired  prior 
lease  made  by  the  same  lessor,  will  not  constitute  even  a  partial 
defense  to  an  action  for  the  rent  under  the  second  lease,  if  this 
latter  is  under  seal,  the  theory  being  that  it  then  operates  as  a 
lease  in  possession  of  that  part  of  the  land  of  which  the  lessor 
has  possession,  and  a  lease  or  the  reversion  (concurrent  lease^^'^) 
of  that  part  held  by  the  prior  lessee.  These  decisions  are  in  ac- 
cord with  the  language  of  an  opinion  delivered  in  a.n  English 
case,  in  which,  however,  under  similar  circumstances,  the  second 
lessee  was  relieved  from  liability,  on  the  ground  that  the  lease  to 
him  was  wholly  void  as  to  the  part  of  the  premises  held  by  the 
prior  lessee,  such  lease  not  being  under  seal,  and  therefore  in- 
sufficient as  a  lease  of  the  reversion.^i'^  This  view  above  referred 
to  is  not  suggested  in  any  of  the  cases  decided  in  this  country 
as  to  the  liability  for  rent  when  a  part  or  the  whole  of  the  prem- 
ises is  in  the  possession  of  a  prior  lessee.^i*^^  j^  any  case,  it 
would  seem,  the  question  whether  the  second  lease  could  thus  be 

Mees.  &  W.  746;  Lawrence  v.  right  to  retain  possession  owing  to 
French,  25  Wend.  (N.  Y.)  443,  7  the  lessors'  failure  to  give  legal  no- 
Hill,  519;  Tunis  v,  Grandy,  22  Grat.  tice  to  quit,  is  within  the  rules  stat- 
(Va.)  109;  Dangler  v.  Michelssen,  76  ed  in  the  text.  See  Goerl  v.  Dam- 
Cal.  125,  18  Pac.  138;  Smith  v.  Bar-  rauer,  27  Misc.  555,  58  N.  Y.  Supp. 
ber,  112  App.  Div.  187,  98  N.  Y.  297. 
Supp.  365.  8«6  See  ante,  §  82,  at  notes  16,  17; 

In  Murphy  v.  Farley,  124  Ala.  279,  post,  §  186  a  (1),  at  note  171. 
27  So.  442,  it  was  decided  that  the  sot  See  post,  at  note  812. 
defendant    in     an    action    for    rent  sos  Ecclesiastical    Com'rs    of     Ire- 
could    show,   under   a   plea   of   "fail-  land   v.   O'Connor,   9    Ir.    C.   L.   242; 
ure   of  consideration,"   that   another  Holland  v.  Vanstone,  27  U.  C.  Q.  B. 
person  was  -occupying  the  premises  15. 

under  a  lease  extending  beyond  the  so9  See  ante,  §  146  d,  at  notes  24- 

beginning   of   the    defendant's   term.  27. 

Here  the  prior  tenant  was  the  bus-  Rio  Neale   v.   McKenzie,  1   Mees.   & 

band    of    the    defendant    and    they  W.  747.     But  in  any  jurisdiction  in 

lived  together  on  the  premises,  and  which  a  conveyance  of  the  reversion 

such  facts  might  perhaps  have  jus-  can  be  regarded  as  effective  though 

tified  the  view  that  there  had  been  not  under  seal    (ante,  §  146  c),  tho 

a  surrender,  by  implication  of  law,  second  lease  might,  on  this  theory, 

of  the  prior  term.     See  post,  §  100  d.  be  upheld  to  its  full  extent,  though 

A    monthly    tenant    under    a    pre-  not  under  seal. 

vious  lease  by  the  tessor,  who  has  a  sioa  See  ante,  note  805. 


1150  DEFENSES  TO  RENT.  §  182 

regarded  as  operating  as  a  lease  of  tlie  reversion,  for  the  purpose 
of  imposing  liability  for  rent,  would  be  one  of  the  construction 
of  the  language  used. 

A  lessee  cannot,  it  has  been  held,  set  up  the  possession  of  an- 
other under  paramount  title  as  a  defense  to  rent  if  he,  on  failing 
to  obtain  possession  from  such  other,  assigned  his  lease  to  the 
latter,  since  i.n  such  case  his  assignee  is  let  into  possession,  though 
not  he  himself. ^^^ 

(2)  By  stranger  without  right.  The  cases  are  gejierally  to  the 
effect  that  the  fact  that  the  le.ssee  is  unable  to  obtain  possession 
of  the  premises  owing  to  the  presence  of  a  third  person  wrong- 
fully in  possession,  such  as  a  tenant  holding  over  his  term,  is  no 
defense  to  an  action  for  the  re.nt,^i2  unless  the  lease  can  be  con- 
strued as  expressly  so  providing.si^  Perhaps  in  some  jurisdic- 
tions, in  view  of  decisions  to  the  effect  that  the  lessee  has  a  right 
of  action  for  damages  in  such  ease,*'!-*  it  might  be  held  that  such 
exclusion  is  an  absolute  bar  to  the  claim  for  rent.^^^ 

811  Bailey  v.  Wells,  8  Wis.  141,  76  lieving  the  lessee  from  liability. 
Am.  Dec.   233.  Harris  v.  Greenberger,  50  App.  Div. 

812  Mechanics'     &     Trader's     Fire  439,  04  N.  Y.  Supp.  136. 
Ins.  Co.  V.  Scott.  2  Hilt.  (N.  Y.)  550;        8i4  See  ante,  §   83. 

Ward   V.   Edesheimer,   43    N.   Y.    St.  sis  There    is    a    decision    to    that 

Rep.  138,  17  N.  Y.  Supp.  173;    Port-  effect  in  Kean  v.  Kolkschneider,  21 

man  v.  Weeks,  1  City  Ct.  R.  (N.  Y.)  Mo.  App.  538,  and  it  is  so  assumed 

183-    McKinney  v.  Holt,  8   Hun    (N.  in   Rieger   v.    Welles,   110   Mo.    App. 

Y.)'  336:     Cozens    v.    Stevenson,     5  166,  84  S.  W.  1136.     There  is  a  dic- 

Sorg.  &  R.  (Pa.)   421;   University  of  turn  to  that  effect  in  Smart  v.  Alle- 

Vermont  v.  Joslyn,  21  Vt.   52.  gaert,    14    Phila.     (Pa.)     179,    where 

The  lessor's  right  to  the  full  rent  the    court    apparently    sees    no    dis- 

reserved   is  necessarily  not  affected  tinction  between  an  exclusion  by  a 

by  the   fact   that   the   lessee   agrees  wrongdoer  and  an  exclusion  by  one 

with   a  former   tenant  that  he  may  having  paramount  title, 

retain    possession    of    part    without  Tn    Hatfield    v.    Fullerton,    24    HI. 

paying  rent.     Fonda  v.  Lape,  29  N.  278,  it  was  apparently  decided   that 

Y.  St.  Rep.  327,  8  N.  Y.  Supp.  792.  the  landlord    could   not  distrain   for 

813  Where  the  lease  provided  for  the  rent,  the  lessee  having  boon  kept 
the  payment  of  rent  "before  posses-  out  of  possession  by  one  apparently 
sion  is  delivered  to  the  tenant,"  this  without  title.  Here,  also,  no  dis- 
was  held  to  import  an  undertaking  tinrtion  is  made  between  an  exclu- 
by  the  landlord  to  actually  give  him  gion  by  one  having,  and  one  not 
possession,  and  the  latter's  inability  having,  title.  This  is,  pe'-h.ips,  to 
to  do  so  owinc  to  the  possession  of  bp  rrgarded  a-s  overruled  by  Field  v. 
a  third  person  was   regarded   as  re-  Herrick,   101     111.   110,  where,  in  an 
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(3)  By  lessor.  If  the  lessee  is  prevented  from  taking  posses- 
sion by  the  lessor  himself,  the  latter  is,  it  is  generally  agreed, 
liable  in  damages  to  the  former,  as  for  breach  of  an  implied  cove- 
nant to  give  possession,  or,  by  some  cases,  of  the  covenant  for  quiet 
enjoyment,^!*'  and  this  claim  the  lessee  might  ordinarily  assert 
by  way  of  set-oft'  or  recoupment  in  an  action  for  the  rent.^^^  On 
the  question  whether  the  lessee  has  the  additional,  or  rather  al- 
ternative, right  to  set  up  his  exclusion  from  possession  by  the  les- 
sor as  a  total  defense  to  rent,  the  decisions  are  not  entirely  in 
unison.  Ordinarily  it  has  been  held  that  such  exclusion  from  pos- 
session by  the  lessor  entirely  relieves  the  lessee  from  liability  for 
rent,sis  unless  there  is  a  provision  otherwnse,^!^  and  that  the  fact 
that  he  is  able  to  obtain  possession  of  part  of  the  premises  does 
not  render  him  liable  for  any  part  of  the  rent,  if  he  fails  to  take 
possession  of  such  part,  that  is,  that  he  is  not  bound  to  take  a 
part  when  he  is  entitled  to  the  whole.^^o 

By  some  decisions,  even  though  the  lessee  does  take  possession 

equitable  proceeding  by  the  lessee  (Ind.)  57;  Dougherty  v.  Wilson,  1 
to  cancel  the  lease,  the  court  shows  Blackf.  (Ind.)  478;  O'Brien  v. 
that  his  inability  to  obtain  posses-  Smith,  37  N.  Y.  St.  Rep.  H,  13  N. 
sion  was  due  to  the  prior  possession  Y.  Supp.  408  (dictum),  afd.,  without 
of  one  holding  without  right  and  not  opinion,  129  N.  Y.  620,  29  N.  B.  1029; 
of  one  having  title,  and  implies  Moore  v.  Guardian  Trust  Co.,  173 
that,  this  being  the  case,  the  les-  Mo.  218,  73  S.  W.  143. 
see  cannot  escape  liability  for  rent.  sio  in  Cronin  v.  Epstein,  19  N,  Y. 
And  see  Gazzolo  v.  Chambers,  73  111.  St.  Rep.  806,  2  N.  Y.  Supp.  709,  it 
"^5.  was  decided,  in  view  of  a  provision 

816  See  ante,   §§   81,   82.  for  the  making  of  alterations  by  the 

817  Judd  V.  Fellows,  9  App.  Div.  lessor,  that  an  express  requirement 
203,  41  N.  Y.  Supp.  274;  O'Brien  v.  of  the  giving  of  possession  to  the 
Smith,  37  N.  Y.  St.  Rep.  41,  13  N.  lessee  on  a  certain  date  was  not 
Y.  Supp.  408;  Eldred  v.  Leahy,  31  imperative,  so  as  to  relieve  the  les- 
"Wis.  546.     See  post,  §   296.  see  from  rent  from  that  date,  if  the 

818  McClurg  V.  Price,  59  Pa.  420,  alterations  were  not  then  completed 
98  Am.  Dec.  356;  Penny  v.  Fellner,  and  possession  at  that  time  was  re 
6  Okl.  386,  50  Pac.  123;  Reed  v.  Rev-   fused. 

nolds,   37   Conn.   469;    Field   v.    Her-  szo  O'Brien  v.  Smith,  37  N.  Y.  St. 

rick,  10  111.  App.    (10   Bradw.)    591;  Rep.    41,   13    N.    Y.    Supp.    408,   afd., 

Hickman  v.  Rayl,  55  Ind.  551   (sem-  without   opinion,    129   N.   Y.   620,   29 

ble) ;    Garner  v.  Byard.   23   Ga.    289,  N.  B.  1029:  Knox  v.  Hexter.  42  N.  Y. 

68  Am.  Dec.   527    (exclusion  of  sub-  Super.  Ct.  (10  Jones  &  S.)   10.     And 

tenant    in    effect    exclusion    of    ten-  see    Walkpr  v.    Tucker,    70    111.    527, 

ant) ;    Spencer  v.  Burton,   5  Blackf.  which  is  perhaps  to  that  effect. 
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of  part,  he  is,  if  excluded  from  the  balance,  not  liable  for  any 
part  of  the  rent  or  on  a  quantum  meruit,^'^  though  in  other  cases 
a  different  view  is  taken.822  There  is  one  decision  to  the  effect 
that  the  exclusion  of  the  lessee  by  the  lessor  from  part  of  the 
premises  is  no  defense  to  an  action  on  the  covenant  to  pay  rent, 
provided  the  lessee  accepts  possession  of  the  other  part,  but  that 
his  only  remedy  in  such  case  is  by  an  action  or  counterclaim  for 
damages.823     Conceding  that  the  lessee  may  refuse  to  pay  rent 

821  Moore  v.  Mansfield,  182  Mass.  v.  Kiso,  81  Mo.  241,  it  is  said  that 
302,  G5  N.  E.  398,  94  Am.  St.  Rep.  the  lessee  is  liable  only  for  a  pro 
657;  McClurg  v.  Price,  59  Pa.  420,  98  tanto  part  of  the  rent  in  case  he  ob- 
Am.  Dec.  356;  Penny  v.  Fellner,  6  tains  possession  of  part  only,  unless 
OkU  386,  50  Pac.  123.  be  waives  "full   performance."     Seo 

Where  It  was  agreed  that  the  les-  post,  at  notes  824,  825. 
sor  might  retain  possession  of  part  823  O'Brien  v.  Smith,  37  N.  Y.  St. 
of  the  premises  for  a  few  days,  for  Rep.  41,  13  N.  Y.  Supp.  408,  afd., 
a  certain  purpose,  and  the  lessee  ac-  without  opinion,  129  N.  Y.  620,  29 
cordin.sly  took  possession  of  part  N.  E.  1029.  The  opinion  of  the 
only,  and  the  lessor  did  not  move  intermediate  appellate  court  is  un- 
cut of  the  other  part  at  the  time  satisfactory.  It  quotes  from  a  text 
named,  and  refused  to  name  a  time  book  which  itself  cites  no  decision 
when  he  would  do  so,  the  lessee  was  in  point,  and  also  refers  to  two 
held  to  be  entitled  to  relinquish  the  previous  decisions,  Vanderpool  v. 
lease,  and  not  to  be  liable  for  rent.  Smith.  4  Abb.  Dec.  (N.  Y.)  464.  and 
if  he' immediately  left  the  premises.  Etheridge  v.  Osborn,  12  Wend.  (N. 
Reed  v.  Reynolds,  37  Conn.  469.  Y-)    529,    27    Am.    Dec.    152.    in    the 

That  the  lessee  is  not  liable  in  former  of  which  it  was  decided  that 
covenant  for  an  apportioned  part  of  the  lessee  could  not  defend  against 
the  rent  in  such  case,  see  Holgate  v.  the  claim  for  rent. merely  because 
Kay,  1  Car.  &  K.  341.  the    lessor    continued    to    occupy    a 

The  fact  that  the  lessor  leaves  building  on  the  premises  after  the 
chattels  on  the  premises  does  not  beginning  of  the  term,  the  lessee 
involve  such  a  partial  eviction  or  having  indicated  no  desire  to  take 
exclusion  from  the  premises  as  to  possession  thereof,  and  the  latter  of 
excuse  nonpayment  of  rent.  The  which  involved  the  right  to  assert 
lessee  should,  it  is  said,  remove  the  in  defense  to  rent  the  lessor's  breach 
chattels  and  charge  the  expense  to  -f  his  covenant  to  make  certain  im- 
the  landlord.  Baumgardner  v.  Con-  provements.  There  are  in  both  of 
solidated  Copying  Co.,  44  111.  App.  these  cases  dicta  to  the  effect  that 
Y4  the  lessor's   exclusion   of  the   lessee 

s22See  Hurlbut  v.  Post,  14  N.  Y.  from  possession,  whether  in  whole 
Super.  Ct.  (1  Bosw.)  28;  Knox  v.  or  in  part,  not  being  an  eviction,  is 
Hexter,  42  N.  Y.  Snpor.  Ct.  (10  no  dofpnse  to  a  claim  for  rent.  But 
Jones  &  S.)  8;  Eldred  v.  Leahy,  31  the  principal  case  expressly  says 
Wis  541.  11  Am.  Rep.  613.    In  Prior   that   it   is   a   defense   if   the   lessee 
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in  case  the  lessor  wrongfully  excludes  him  from  part,  and  he 
thereupon  refuses  to  take  possession  of  the  balance,  it  is  not  en- 
tirely clear  why  the  fact  that  he  takes  possession  of  the  portion 
from  which  he  is  not  excluded  should  preclude  him  from  assert- 
ing the  wrongful  conduct  of  the  lessor  as  a  defense,  at  least  in 
part,  to  the  claim  for  rent.  It  is  not,  indeed,  a  case  of  eviction, 
but  it  is  so  analogous  to  a  wrongful  eviction  by  the  landlord  that 
it  seems  that  it  might  well  have  the  same  effect  in  relieving  from 
rent. 

It  has  been  asserted  that  the  fact  that  the  lessee  takes  and  re- 
tains possession  of  part  may  justify  a  finding  that  he  "wai\'ed" 
his  right  to  have  possession  of  the  balance,  that  is,  that  he  may 
be  held  liable  for  the  whole  rent  in  such  case.'^24  This  seems  to 
involve  the  imposition  on  the  lessee  rather  than  on  the  lessor  of 
the  penalty  for  the  lessor's  wrongdoing.  The  theory  of  waiver 
can,  it  would  seem,  properly  be  applied  only  where  there  are  the 
elements  of  a  valid  contract  or  of  a.n  estoppel,825  and  those  are 
certainly  not  present  in  such  a  case  of  a  taking  of  possession  of 
part  of  the  leased  premises.  There  is  not  even  any  inconsistency 
between  such  action  on  the  part  of  the  lessee  and  his  subsequent 
action  in  asserting  his  partial  exclusion  from  the  premises  as  a 
defense,  in  whole  or  in  part,  to  the  claim  for  rent. 

The  mere  fact  that  the  lessor  remains  in  possession  of  the 
premises  after  the  time  at  which  the  lessee  is  entitled  to  posses- 
sion  does   not,   it    seems,  involve  any  exclusion  from  possession 

takes  possession  of  no  part  of  the  ed,"  that  is,  agreed  to  relinquish, 
premises.  his  rights  in  the  cellar  in  consid- 
824  Prior  V.  Kiso,  81  Mo.  241.  And  eration  of  being  allowed  to  use  an- 
see  dicta  to  that  effect  in  Smith  v.  other  room  for  storage  purposes. 
Barber,  96  App.  Div.  236,  89  N.  Y.  and  it  was  held  that  his  exclusion 
Supp.  317,  and  Moore  v.  Mansfield,  from  the  cellar  was  no  defense  to  a 
182  Mass.  302,  65  N.  B.  398,  94  Am.  claim  for  rent.  The  court  speaks  as 
St.  Rep.  657.  if  the  cellar  was  a  part  of  the  leased 
^^25  See  article  by  Colin  P.  Camp-  premises,  but  it  evidently  was  not. 
hell,  Esq.,  in  3  Mich.  Law  Rev.  9;  The  lessee  had  merely  a  license  to 
?9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  use  it,  and  this  license  he  gave  up 
1097.  by  an  express  agreement  for  a  con- 
In  Cluett  V.  Sheppard,  131  111.  636,  sideration.  So  there  was  no  ques- 
23  N.  E.  589,  the  lessee  of  a  portion  tion  of  waiver  of  the  right  to  pos- 
of  a  building  was  given  the  priv-  session  of  the  whole  premises  by 
ilege  of  using  the  cellar  for  storage  taking  possession  of  part, 
purposes,   and   he   thereafter   "waiv- 

L.  and  Ten.  73. 
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within  the  mtjanin^'  of  the  cases  previouiily  cited,  iu  the  absenco 
of  any  request  for  possession  by  tlie  lessee.  "There  is  no  law 
which  requires  a  landlord  to  hunt  up  his  tenant  and  ask  him  to 
go  into  i)ossossion  of  the  premises  before  he  can  claim  the  rent 
which  his  tenant  has  a-rreed  to  pay.  It  is  the  duty  of  the  tenant 
to  demand  possession  of  the  premises  at  the  premises.  "828  And  a 
mere  statement  made  by  the  lessor  before  the  time  for  the  les- 
see's possession,  that  the  latter  should  not  have  possession,  is  not, 
it  would  seem,  to  be  regarded  as  an  exclusion  from  possession 
for  this  piirpose.^27 

b.  Failure  of  lessee  to  take  possession.  Apart  from  any  ques- 
tion of  the  exclusion  of  the  lessee  from  the  demised  premises,  the 
cases  are  generally  to  the  effect  that  the  mere  failure  of  the  les- 
see to  take  possession  is  no  defense  to  the  claim  for  rent,  since 
his  liability  is  fixed  by  the  reservation  of  rent  or  by  his  covenant 
to  pay  rent,  and  he  cannot  escape  this  liability  by  failing  to  util- 
ize the  premises.^^s     it  has  beeJi  several  times  said  that  in  the 

82C  Millie  Iron  Min.  Co.  v.  Thai-  premises,  although  the  lessee  failed 
mann,  34  App.  Div.  281,  54  N.  Y.  to  present  himself  to  take  posses- 
Supp.  276.     And  see  Haines  v.  Graf    sion. 

Mfg.  Co.,  13  N.  Y.  St.  Rep.  730;  827  Millie  Iron  Min.  Co.  v.  Thal- 
Vanderpool  v.  Smith,  4  Abb.  Dec.  man,  34  App.  Div.  281,  54  N.  Y. 
(N.  Y.)  461.  But  in  Spencer  v.  Bur-  Supp.  276.  Contra,  Samuel  v.  Rob- 
ton,  5  Blackf.  (Ind.)  57,  it  is  said  arts,  27  Misc.  296,  58  N.  Y.  Supp.  705. 
that  the  lessee  is  relieved  if  the  les-  f^^  Anonymous,  4  Leon.  17;  Bnl- 
sor  "fails"  to  give  possession;  and  lasis  v.  Biirbick,  1  Salk.  209;  Levi 
see  Hickman  v.  Rayl,  55  Ind.  551.  v.  Lewis,  G  C.  B.  (N.  S.)  7^6;  Stier 
which  is  perhaps  to  that  effect,  v.  Surget,  18  Miss.  (10  Smedes  & 
though    extremely    obscure.  M.)    154;    Douglass  v.  Branch  Bank, 

In  Fitzhugh  v.  Baird,  134  Cal.  570,  19  Ala.  659.  54  Am.  Dec.  207;  Tully 
66  Pac.  723,  it  is  said  that  the  les-  v.  Dunn.  42  Ala.  2C2,  94  Am.  Dec. 
see  who  failed  to  take  possession  is  646;  Marix  v.  Stevens,  10  Colo.  261, 
not  entitled  to  a  reduction  of  rent  15  Pac.  350;  Union  Pac.  R.  Co.  v. 
because  the  lessor  occupied  the  Chicago,  R.  I.  &  P.  R.  Co..  164  111. 
premi-es  a  part  of  the  time,  when  88,  45  N.  E.  488;  Gilhooley  v.  Wash- 
such  occupancy  was  for  the  pur-  ington,  4  N.  Y.  (4  Comst.)  217;  Be- 
pose  of  protecting  the  property,  is  car  v.  Flues.  64  N.  Y.  518;  Weston 
not  shown  to  have  been  profitable  to  v.  Ryley.  15  Misc.  638.  37  N.  Y. 
him  and  there  was  no  claim  for  re-  Supp.  216;  Brown  v.  Cairns.  107 
coupmcnt.  This  would  seem  to  Iowa.  727.  77  N.  W.  478;  McGlynn  v. 
imply  that  in  some  ca-^es  the  lessor  Brock,  111  Mass.  219;  Outtoun  v. 
would  lose  part  of  his  rent  merely  Dultn.  72  Md.  ."^SR.  20  Atl.  134:  May- 
because    he    failed    to    abandon    the    er    v.    Lawrence.    58    111.    App.    194; 
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case  of  a  tenancy  at  will  the  rule  is  different,  and  that  the  tenant 
is  not  liable  for  rent  unless  he  takes  possession.^^o  j^  jQgg  jiq^ 
clearly  appear,  however,  why  a  lessee  at  will,  if  he  enters  into  a 
stipulation  for  rent,  should  thus  be  able  to  relieve  himself  from 
liability.  He  would  seem  to  stand  in  this  regard  in  the  same  posi- 
tion as  any  other  lessee,  and  the  fact  that  he  might,  at  common 
law,  by  notice  and  relinquishment  of  the  possession  taken  by  him, 
relieve  himself  from  liability  for  all  subsequent  installments  of 
rent,  except  that  next  due,^-^''  is  not,  it  is  conceived,  a  reason  for 
allowing  him  to  relieve  himself  from  all  liability  by  taking  no 
action  whatever. 

Though,  as  above  stated,  an  entry  by  the  lessee  is  not  neces- 
sary to  impose  liability  on  him  for  rent,  the  fact  that  he  has  not 
entered  may  be  material  in  this  connection  as  showing  that  he  has 
not  accepted  the  lease,  and  therefore  should  not  be  made  liable 
by  reason  of  the  provisions  thereof.  If,  however,  he  executed  the 
lease,  or  has  paid  rent  or  taxes  in  pursuance  of  provisions  therein, 
or  has  otherwise  indicated  his  acceptance  of  it,  his  failure  to  take 
possession  is  immaterial.^^^ 

c.  Invalidity  of  lease.  Although  a  lease  is  absolutely  void, 
the  lessee,  if  he  goes  into  possession,  is  ordinarilj^  liable  for  the 
amount  of  the  rent  reserved,  either  in  an  action  for  use  and  oc- 
cupation, or  by  reason  of  the  inference  of  an  intention  that  he 
shall  hold  as  a  periodic  tenant  at  the  rent  named.^"'^  In  some 
cases  of  invalidity,  however,  the  lessee  has  been  regarded  as  free 

Birckhead    v.    Cummins,    33    N.    J.  to  the  lease;  citing  Bac.  Abr.,  Lease 

Law,   44;    Oregonian   R.   Co.  v.   Ore-  (M),   and   Miller  v.   Green,   8    Bing. 

gon    R.    &   Nav.    Co.,    27    Fed.    277;  92.     But   this   is   so   only   if  his   as- 

Moore  v.   Dove,  1  Hayw.  &  H.   161,  sent   is   not    otherwise   shown.     The 

Fed.  Cas.  No.  9,757.  case  of  Miller  v.  Green,  8  Bing.  92, 

829Bellasis    v.    Burbrick,    1    Salk.  deciding  that  a  lease  by  indenture  is 

209,    Holt.    199,    1    Ld.    Raym.    170;  inot    effective    as    against    a    subse- 

Anonymous,    1   Vent.    41;    Jeakill   v.  quent     conveyance    until     entry    by 

Linne,    Het.    54;     Anonymous,    Dal.  the  lessee,  seems  most  questionable 

44;  Hardy  v.  Winter,  38  Mo.  106.  (See  ante,  §  37).     It  is,  it  may  be 

829a  See  ante,  at  note  374.  remarked,  apparently  cited  in  none 

s^o  See    ante,    §    32,    at   notes    606,  of    the    leading    English    textbooks 

607;   §  53  b,  at  note  53.  on  the  subject  so  far  as  this  point 

In  Pendergast  v.  Young,  21  N.  H.  is  concerned. 

234,  it  is  said  that  entry  by  the  les-  s?,i  Spg  ante,  §  13  a   (2),  at  notes 

see  is  necessary  to  show  his  assent  373-378;    §  25  g   (1)    (4). 
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i'rom  liability  even  thoujj^ii  he  entered  into  possession ."^^  jf  ^j^g 
lease  is  voidable,  rather  than  void,  as  wlien  the  lessor  was  guilty 
of  fraud,  the  lessee  is  liable  for  the  rent  unless  he  relinquishes 
possession  and  obtains  a  reseission  of  the  lease,  or  its  equivalent.''^^ 
The  effeet  of  various  i)ossibIe  viees  and  defects  in  a  lease,  upon 
the  liability  for  rent  of  one  claiming  thereunder,  has  been  con- 
sidered in  connection  with  the  discussion  of  the  particular  class 
of  vice  or  defect,  and  it  is  not  possible  to  deduce  from  the  cases 
a  uniform  rule  in  regard  thereto.^34 

d.  Defect  in  lessor's  title.  As  before  stated,835  the  tenant 
cannot  refuse  to  pay  rent  upon  the  ground  that  the  lessor,  at  the 
time  of  the  demise,  had  no  title  to  the  land.  This  is  ordinarily 
based  upon  the  theory  of  estoppel,  though  it  might  rather,  it 
seems,  be  based  upon  the  theory  that  the  rent,  being  payable  in 
return  for  the  possession  or  opportunity  for  possession  of  the  land, 
the  tenant,  so  long  as  he  has  such  possession  or  the  opportunity 
for  possession  by  virtue  of  the  landlord's  act,  should  not  be  al- 
lowed to  repudiate  his  stipulations  as  to  the  payment  of  rent 
merely  because  of  such  defect  in  title. 

The  tenant  is  not  precluded  from  showing  that  the  person  as- 
serting the  claim  for  rent  is  not  the  person  entitled  thereto,  for 
the  reason  that  the  title  to  the  reversion  or  to  the  rent  is  in  an- 
other person.s-"^^  And,  according  to  occasional  decisions,  a.nd  quite 
numerous  dicta,  the  tenant  may  show  that,  though  the  lessor  had 
an  estate  in  the  land  at  the  date  of  the  lease,  this  estate  was  so 
limited  in  duration  that  it  expired  before  the  installment  or  in- 
stallments of  rent  in  question  became  due.^^"^ 

As  before  stated,^"^  the  courts  are  not  in  unison  as  to  whether 

R32  As  in  the  case  of  a  lease  made  lease  to   insane  person,   see  ante,   § 

on  Sunday  (ante,  §  35),  or  of  a  lease  21  c  (2) ;  ultra  vires  lease  by  or  to 

made  for  an  illegal  purpose  (ante,  §  corporation,   see  ante,   §   21    d    (2); 

40).    The   fact   that   the   lease   was  lease     invalid     under     statute     of 

for  a  lonc;er   period   than   the   stat-  frauds,  see  ante,  §  25  g   (4);   effect 

ute  allowed   (ante,  §  12  c  (1)  )   has  of    insufficiency    of   description,   see 

;'lso   been   assumed    to   constitute   a  ante,  §  26  c  (1);  effect  of  nonexecu- 

'efense  to  the  claim  for  rent.     Odell  tion  bv  lessor,  see  ante.  §  53  a. 

V.  Durant,  62  N.  Y.  524.  sar,  See  ante.  §  78  c   (3). 

sss  See  ante,  §  38.  "3"  See  ante,  §  78  n,  o. 

834  As  to   lease  by    or   to   married  rst  See  ante.   §   78   p    (3). 

woman,  see  ante,  §  21   a  (1)    (d),  b;  838  See  ante,  §  19  b   (4). 
"ease  to  infant,  see  ante,  §  21  b  (2; 
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one  may,  by  taking  a  lease  from  or  attorning  to  two  or  more  per- 
sons, the  title  of  one  of  whom  at  least  is  defective,  become  liable 
for  rent  to  each. 

e.  Eviction  of  tenant — (1)  By  landlord — (a)  Total  eviction. 
An  eviction  of  the  tenant  by  the  landlord,  the  nature  of  which  is 
elsewhere  discussed,'^^^  has  the  effect  of  suspending  the  tenant's 
liability  for  rent  thereafter  to  become  due.^^^ 

It  has  been  suggested  in  one  case  that  there  might  be  a  right 
in  the  landlord  to  recover  in  use  and  occupation  for  the  part  of 
the  rent  period  during  which  he  enjoyed  the  premises  prior  to 
the  eviction,''*!  but  such  a  view  cannot,  it  would  seem,  be  sus- 
tained even  when  the  eviction  is  by  title  paramount,^^^  Q^j^f^  q  fgj.. 
tiori  is  it  incorrect  when  applied  to  the  case  of  an  eviction  by  the 
landlord.s*^ 

The  eviction,  it  is  to  be  noticed,  does  not  absolutely  terminate 
the  liability  for  rent,  as  it  does  not  terminate  the  tenancy j^'*^  but 
it  merely  relieves  the  tenant  from  liability  for  such  rent  as  may, 
by  the  terms  of  the  lease,  become  due  while  the  tenant  remains 
out  of  possession  as  a  result  of  the  eviction.^*^  The  tenant  is 
free  from  liability  for  the  rent  becoming  due  between  the  time  of 
the  eviction  and  his  restoration  to  possession,  even  though  the 
landlord  does  not  himself  retain  the  possession.s^*^     Not    infre- 

839  See   post,  chapter  XVII.  843  That  there  is  no  such  right  of 

840  Upton  V.  Townend,  17  C.  B.  recovery  in  use  and  occupation  ia 
30;  Wright  v.  Lattin,  38  111.  293;  decided,  without  discussion,  in  Co- 
Engstrom  v.  Tyler,  46  Kan.  317,  26  lumbia  Bank  v.  Galloway,  1  Cranch, 
Pac.  735;  Royce  v.  Guggenheim,  106  C.  C.  353,  2  Fed.  Cas.  No.  868;  and 
Mass.  201,  8  Am.  Rep.  322;  Osmers  v.  Christopher  v.  Austin,  11  N.  Y.  (1 
Furey,  32  Mont.  581,  81  Pac.  345;  Kern.)  216,  is  to  this  effect.  See, 
Matthews   v.   Tobener,    39    Mo.    115;  also,  post,  note  859. 

Bennet  v.  Bittle,  4  Rawle  (Pa.)  339;  844  See  post,  §  185  h. 

Poston  V.  Jones,  37  N.  C.    (2   Ired.  845  Tiley   v.    Moyers,    43   Pa.    404; 

Eq.)    350,    38    Am.    Dec.    683.      And  Smith    v.    McEnany,    170    Mass.    26, 

practically  all   the  cases  cited   post,  48  N.  E.   781,  64  Am.  St.  Rep.  272; 

§  185,  support  the  same  proposition.  Mackubin    v.    Whetcbaft,    4    Har.    & 

841  Fitchburg  Cotton  Mfg.  Co.  v.  McH.  (Md.)  135;  Holmes  v.  Guion, 
Melven,  15  Mass.  268.  The  case  in-  44  Mo.  164  (semble);  Day  v.  Wat- 
volved  an  eviction  by  title  para-  son,  8  Mich.  535;  Co.  Litt.  319  a. 
mount,  but  the  language  is  broad  s4s  Cibel  v.  Hill,  1  Leon.  110;  Ben- 
enough  to  cover  the  case  of  an  evic-  nett  v.  Bittle,  4  Rawle  (Pa.)  339. 
tion  by  the  landlord.  See  Lewis  v.  Payn,  4  Wend.  (N.  Y.) 

842  See  post,  §  182  e  (2),  423, 
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quontly  the  courts  speak  as  if  the  eviction  absolutely  terminated 
the  liability  for  rent,  and  this  is  ordinarily  the  actual  result 
thereof,  there  being  no  resumption  of  possession  by  the  tenant. 

^Vhile  it  is  uniformly  recognized  that  an  eviction  does  not  re- 
lieve from  lial)ility  for  rent  which  is  already  due,  if  the  rent  is 
not  payal)le  in  advance,''''  there  are  a  number  of  decisions  to 
the  etVect  that,  if  the  rent  is  payable  in  advance,  the  tenant  is  re- 
lieved from  liability  thereror  in  case  an  eviction  occurs  during 
the  rent  perio^l,  that  is,  after  the  rent  is  due.«'«  There  are,  how- 
ever, decisions  to  the  contrary,  that  he  is  not  so  relieved,^''!'  and  it 


847  Page  V.  Parr,  Styles,  432;  Giles 
V.  Comstock,  4  N.  Y.  (4  Comst.)  270, 
53  Am.  Dec.  374;  McCarty  v.  Hud- 
sons,  24  Wend.  (N.  Y.)  291;  Hen- 
ning  V.  Savage,  51  Misc.  609,  100  N. 
Y.  Supp.  1015;  Cole  v.  Sanford,  77 
Hun,  198,  28  N.  Y.  Supp.  353;  Mar- 
tin V.  Martin,  7  Md.  368,  61  Am.  Dec. 
364;  Livingston  v.  L'Engle,  27  Fla. 
502,  8  So.  728;  Tiley  v.  Moyers,  43 
Pa.  404;  Klinker  v.  Guggenheimer, 
43  Misc.  393,  8T  N.  Y.  Supp.  474; 
Schusler  v.  Ames,  16  Ala.  73,  50 
Am.  Dec.  168. 

84S  See  The  Richmond  v.  Cake,  1 
App.  D.  C.  447;  Sutton  v.  Goodman, 
194  Mass.  389,  80  N.  B.  608;  Hall  v. 
Joseph  Middleby,  197  Mass.  485,  83 
N.  E.  1114.  In  Bass  v.  Rollins,  63 
Minn.  226,  65  N.  W.  348,  it  is  said 
that  the  lessor  can,  in  case  of  evic- 
tion, recover  only  a  part  of  the  rent 
apportioned  up  to  the  time  of  evic- 
tion. The  so-called  eviction  was  a 
failure  to  heat  the  premises.  That 
there  can  be  no  such  apportionment, 
see  Hall  v.  Joseph  Middlehy,  197 
Mass.  485.  83  N.  E.  1114.  supra,  and 
ante.  §   176  a. 

In  Alger  v.  Kennedy,  49  Vt.  100, 
24  Am.  Rep.  117,  a  case  of  construc- 
tive eviction,  it  is  said  that  "when 
the  tenant  lawfully  ceases  to  occupy, 
he  is  disrhargpd  from  his  oblipralion 
to    pay    accruing    rent.     This    is    so 


whether  the  rent  is  payable  in  ad- 
vance or  at  the  end  of  the  term." 
And  see  Hyman  v.  Jockey  Club 
"Wine,  Liquor  &  Cigar  Co.,  9  Colo. 
App.  299,  48  Pac.  671,  where  it 
is  said:  "It  is  true  that  the  rent 
for  the  month  was  payable  in  ad- 
vance February  1st  and  the  eviction 
occurred  February  2nd;  but,  as 
there  was  no  use  of  the  premises  by 
the  tenant  by  reason  of  the  eviction, 
the  jury  may  technically  have  erred 
in  linding  no  rent  due  on  February 
1st.  But  the  error  is  harmless.  If 
the  month's  rent  had  been  paid,  it 
could  have  been  recovered  back  by 
the  tenant  by  reason  of  the  eviction. 
So  the  result  would  have  been  tho 
same." 

In  Wreford  v.  Kenrick,  107  Mich. 
389,  65  N.  W.  234,  it  was  decided 
that  the  landlord  could  not,  owing 
to  a  subsequent  eviction,  recover 
rent  payable  in  advance.  There 
was  not,  however,  it  seems,  an  evic- 
tion in  this  ca<?e,  but  merely  an  as- 
sertion by  the  landlord  of  the  right, 
expressly  given  by  the  lease,  to  term- 
inate ihf.  tenancy. 

«4!>  Ryerse  v.  Lyons,  22  U.  C.  Q.  B. 
12;  Giles  v.  Comstock,  4  N.  Y.  (4 
Comst.)  270,  53  Am.  Dec.  374;  Hun- 
ter V.  Rpiley,  43  N.  J.  Law,  480; 
Ftein  V.  Rico,  23  Misc.  348,  51  N.  Y. 
Supp.  320;  Johnson  v.  Barg,  8  Misc. 


§  182  EVICTION.  1159 

is  difficult  to  comprehend  how,  after  the  tenant  has,  by  the  terms 
of  the  lease,  become  absolutely  liable  for  an  installment  of  rent, 
he  caoi  be  relieved  from  such  liability  by  a  subsequent  occurrence. 
In  most  jurisdictions  the  tenant  could,  in  an  action  for  the  rent 
so  payable  in  advance,  set  up  a  claim  for  damages  on  account  oi 
the  eviction  by  way  of  set-off,  and  so  in  effect  make  the  eviction 
a  defense  to  the  landlord's  claim.^^" 

There  are  occasional  decisions  or  dicta  to  the  effect  that,  if  the 
rent  is  payable  in  advance,  and  the  tenant  so  pays  it,  he  may, 
upon  his  eviction  during  the  period  for  which  the  rent  is  paid, 
recover  the  sum  so  paid.^^^  These  are,  perhaps,  to  be  regarded 
as  based  on  the  theory  of  a  "failure  of  consideration."  But  the 
applicability  of  such  a  theory,  as  a  ground  for  the  recovery  of  a 
payment  voluntarily  made  on  account  of  rent,  seems  questionable, 
since  the  consideration  for  the  contract  to  pay  rent,  consisting  of 
the  execution  of  the  lease,  is  executed  and  not  executory.  A  more 
satisfactory  mode  of  adjusting  the  rights  of  the  parties,  it  is  con- 
ceived, would  be  to  consider  the  advance  payment  in  determin- 
ing the  damages  recoverable  for  the  eviction. 

If  the  tenant  pays  rent  before  it  becomes  due,  and  he  is  sub- 
sequently, but  before  the  rent  is  due,  evicted  by  the  landlord,  he 
may,  it  would  seem,  recover  the  money  so  paid,  as  money  lent  or 
as  money  had  and  received,  such  payment  being  properly  merely 
an  advance,  to  be  applied  on  the  rent  when  it  becomes  due.^sz 

In  case  the  tenant  gives  a  note  or  separate  agreement  for  rent 
to  become  due  in  the  future,  and  he  is  thereafter  evicted  before 
the  obligation  becomes  due,  he  may,  it  seems,  obtain  relief  in 
equity  against  his  legal  obligation.^^^ 

307,  28  N.  Y.  Supp.  728;   Sheehan  v.  48   Pac.   671;    Alger  v.  Kennedy,   49 

Coyle,  36  Misc.  766,  74  N.  Y.  Supp.  Vt.  109,  24  Am.  Rep.  117;  Malletto  v. 

847;    Gugel  v.   Isaacs,   21   App.   Div.  Hillyard,  117  Ga.  423,  43  S.  E.  779; 

.503     48    N.    Y.    Supp.    594.     Giles   v.  Bass  v.  Rollins,  63  Minn.  226,  65  N. 

Comstock,  supra,  was  a  case  of  evic-  W.    348. 

tion    by    title    paramount,    but    the  In  Breck  v.   Biddle,  19  Kan.   550, 

court  expresses  the  rule  so  broadly  it  is  decided  that  if  the  tenant  pays 

as  to  apply  also  in  case  of  an  evic-  rpnt  in  advance  by  making  improvc- 

tion  by  the  landlord.  ments,  as  agreed,  he  has  no  lien  for 

850  See   post,   §   296,   at  notes   146-  the   value    thereof. 
150.  85-  See  ante,  §  177  c 

851  Hyman  v.  Jockey  Club  Wine,  sss  See  Boston  v.  Jones,  37  N.  C. 
Liquor  &  Cigar  Co.,  9  Colo.  App.  299,  (2  Ired.  Eq.)    350,  38  Am.  Dec.  683. 
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The  question  of  what  eoji^stitutes  an  eviction  by  the  landlord, 
for  the  purpose  of  defense  to  an  action  for  rent,  has  been  the  sub- 
ject of  a  large  number  of  decisions,  and  the  courts  of  some  state;! 
have  gone  extremely  far  in  regarding  particular  acts  on  the  part 
of  the  landlord,  and  even  a  failure  on  his  part  to  act,  as  sufficient 
for  this  pur])Ose.  The  cases  bearing  on  the  subject  are  subse- 
quently considered.'^-'*^ 

(b)  Pai'tial  eviction.  In  case  of  an  eviction  of  tlie  tenant  l)y  the 
landlord,  not  from  the  whole,  but  from  a  part  only,  of  the  prem- 
ises, a  "partial  eviction,"  the  tenant  is  relieved  from  the  whole 
rent  so  long  as  he  is  kept  out  of  possession  of  such  part,  the  same 
rule  applying  as  when  he  is  evicted  from  the  entire  premises.^'^'^ 
Xor  does  he,  by  paying  some  part  of  the  rent  thereafter  becoming 
due,  lose  his  right  to  refuse  to  pay  the  residue.^^^  The  theory  on 
which  the  landlord  is  thus  deprived  of  the  entire  rent,  although 
he  evicts  the  tenant  from  part  only  of  the  premises,  is  that  the 
landlord  should  not  be  allowed,  by  his  wrongful  act  in  disposses- 
sing the  tenant  of  part  of  the  premises,  to  change  the  contract 
made  between  himself  and  the  tenant,  which  contemplated  the 
I)ayment  of  rent  for  the  premises  as  a  whole  only.     This  is  the 

This   was  actually  a  case   of  exclu-  293;     Smith    v.    Wise,    58    111.    141; 

sion   of  the   lessee  from   possession  Frepons  v.  Grosteln,  12   Idaho,  671, 

by  one  having  possession  under  par-  87  Pac.  1004;  Skaggs  v.  Emerson,  50 

amount  title,  but  the  court  would  no  Cal.   3;    Edmison  v.  Lowry,  3   S.  D. 

doubt   have   applied   the   same    prin-  77,  52  N.  W.  583,  17  L.  R.  A.  275,  44 

ciple  in  a  case  of  actual  eviction.  Am.  St.  Rep.  774;   Sirey  v.  Braems, 

In    Anderson    v.    Tighe,    57   Tenn.  65    App.    Div.    472,    72    N.    Y.    Supp. 

(10    Heisk.)    299,    the    persons    en-  1044;   Perniciaro  v.  Veniero,  9  N.  Y. 

titled  to  the  land  having  forbidden  Supp.  369;    Graham   v.   Anderson,   3 

the  lessee  to  make  use  of  it,  a  court  Har.    (Del.)    364;    Vaughan   v.   Blan- 

of  equity  rescinded  the  lease  and  en-  chard,  1  Yeates    (Pa.)    175;    Kessler 

joined  the  collection  of  notes  given  v.   MoConachy,   1  Rawle    (Pa.)    441; 

for  the  rent.  Linton  v.  Hart,   25  Pa.  193,  64  Am. 

P54  See  post,  §  1 85.  Dec.    691 ;     New     York    Dry    Goods 

S55  Co.  Litt.  148  b;   Gilbert,  Rents,  Store  v.   Pabst  Brew.    Co.,  50  C.   C. 

173;   Morrison  v.  Chadwick,  7  C.  B.  A.  295,  112  Fed.  381;  Briggs  v.  Hall, 

266;    Christopher    v.    Austin,    11    N.  4  Leigh   (Va.)  484,  26  Am.  Dec.  326; 

Y.    (1  Kern.)    216;    Colburn   v.   Mor-  Okie  v.  Person,  23  App.  D.  C.  170. 
rill,  117  Mas<;.  262.  19  Am.  Rep.  415;        sr."  Morris  v.  Kettle,  57  N.  J.  Law, 

Smith  V.  McEnany,  170  Mass.  26,  48  218,  30  Atl.  879;   Buffalo  Stone  &  Ce- 

N,  E.  781,  64  Am.  St.  Rep.  272:  Mor-  ment   Co.    v.    Radsky,   14    N.    Y.    St. 

rls  v.  Kettle,  57  N.  J.  Law,  218.  30  Rep.  82. 
Atl.   879;    Wright  v.   Lattin,    38    111. 
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gist  of  the  expressions  on  the  subject,  though  it  is  expressed  in 
different  ways.  It  is  sometimes  said,  for  instance,  that  the  land- 
lord cannot  "apportion  his  own  wrong."  In  Alabama  alone,  ap- 
parently, is  it  the  law  that  the  tenant,  remaining  in  possession  of 
the  part  from  which  he  is  not  evicted,  is  liable  for  a  proportionate 
part  of  the  rent.  There  it  has  been  decided  that,  if  he  desires  to 
relieve  himself  from  the  entire  liability,  he  must  relinquish  pos- 
session of  the  entire  premises.^^^  In  Illinois  it  has  been  decided 
that  if  the  tenant  retains  possession  of  part  of  the  premises,  and 
thereafter  gives  a  note  for  the  rent,  the  note  will  be  valid  as  based 
on  a  moral  consideration.^^^  Probably  such  a  view  would  not  be 
adopted  in  most  jurisdictions. 

The  cases  previously  cited,  to  the  effect  that  the  lessor  cannot, 
if  he  evicts  the  tenant  from  part  of  the  premises,  recover  any  part 
of  the  rent,  in  effect  recognize  that  he  cannot  recover  in  use  and 
occupation  for  his  partial  enjoyment  of  the  premises.  There  are 
a  few  cases  in  which  this  is  expressly  asserted.^^'' 

The  rule  forbidding  apportionment  of  rent  on  a  partial  evic- 
tion by  the  landlord  was  established  before  the  theory  of  "con- 
structive" eviction^-^^'  was  developed,  and  the  cases  in  which  it 
has  been  applied  appear  to  have  almost  invariably  involved  azx 
"actual"  eviction.  The  question  seems  never  to  have  been  dis- 
cussed whether  it  would  be  applied  in  case  the  landlord  is  guilty 
of  not  an  actual  eviction,  but  merely  of  acts  which  would  justify 
the  tenant  in  abandoning  possession,  and  the  tenant  abandons 
merely  part  of  the  premises.  It  is  ordinarily  stated  that  the  ten- 
ant cannot  assert  an  eviction,  a  "constructive"  eviction,  on  ac- 
count of  such  acts,  unless  he  relinquishes  possession,^*^'^  and  tliis 
would  seem  to  mean  a  relinquishment  of  the  possession,  not  of 
part  of  the  premises,  but  of  the  whole.    But  the  rule  now  under 

857  "Warren  v.  Wagner,  75  Ala.  188,  Christopher  v.    Austin,    1    N.    Y.    (1 

51    Am.    Rep.    446;    Crossthwaite   v.  Kern.)    216.     See   remark   of   Parke, 

Caldwell,    106    Ala.    275,    18    So.    47;  B.,  in  Reeve  v.  Bird,  1  Cromp.  M.  & 

Anderson  v.  Winton,  136  Ala.  422,  34  R.    36,    disapproving   the    nisi    prius 

So.  962.  case   of   Stokes   v.   Cooper,   3   Camp. 

85S  Anderson    v.     Chicago    Marine  514,  note,  contra.     And  see  Fuller  v. 

&  Fire  Ins.  Co.,  21  111.  601.  Ruby,  76  Mass.  (10  Gray)   285, 

859  Morris  v.  Kettle,  57  N.  J.  Law,  ssaa  See  post,  §  185  a. 

218,  30  Atl.  879;    Briggs   v.   Hall.   4  sco  See  post,  §  185  d. 
Leigh   (Va.)    484,  26  Am.   Dec.   326; 
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discussion  would  make  such  acts,  if  followed  bj'  an  actual  aban- 
donment of  part  of  the  premises,  sufficient  as  a  defense  to  the 
entire  rent,  j\s  efTecting  a  partial  eviction.  For  instance,  if  the 
landlord  interferes  with  the  tenant's  enjoyment  of  the  premises 
as  a  whole,  as  by  obstructing  the  access  thereto,  the  tenant  might 
abandon  a  small  part  of  the  premises  and  assert  an  eviction  from 
such  part,  exempting  him  entirely  from  liability  for  rent,  while 
retaining  possession  and  making  use  of  a  considerable  part  of 
the  premises.  It  might  perhaps  be  considered,  in  such  case,  that 
the  fact  that  the  tenant  retains  possession  of  part  of  the  premises, 
the  enjoyment  of  which  is  as  greatly  affected  by  the  landlord's 
acts  as  is  the  part  which  he  abandons,  is  evidence  to  show  tliat 
his  partial  abandonment  is  not  in  consequence  of  the  landlord's 
acts,  but  merely  a  device  to  avoid  payment  of  rent,  and  that  con- 
sequently he  should  be  held  liable  for  the  whole  rent.  In  one 
case  it  seems  to  have  been  considered  that  the  fact  that  certain 
rooms  in  a  house  on  the  leased  premises  were  made  uninhabitable 
by  the  landlord's  constructioai  of  a  building  on  the  premises,  in 
such  a  way  as  to  prevent  the  passage  of  light  to  such  rooms,  justi- 
fied the  lessee  in  abandoning  such  rooms  and  refusing  to  pay 
any  rent  whatever,  although  apparently  retaining  possession  of 
the  balance  of  the  house.^^^  In  this  case,  however,  there  was  a.n 
actual  eviction  as  to  part  of  the  leased  premises  by  reason  of  the 
construction  of  the  new  building  on  such  part. 

The  rule  that  the  eviction  of  a  tenant  by  his  landlord  sus- 
pends liability  for  rent  to  become  due  does  not  apply  except  to 
rent  payable  on  account  of  the  land  M^hich  the  tenant  holds  of 
that  landlord,  and  if  a  landlord  transfers  the  reversion  in  but  a 
part  of  the  land,  or  if  he  transfers  that  in  different  parts  to 

861  Royce  V.  Guggenheim,  106  Grostein,  12  Idaho,  671.  87  Pac.  1004, 
Mass.  201,  8  Am.  Rep.  322.  The  8  L.  R.  A.  (N.  S.)  903,  where  it  ap- 
heari  note  states  that  the  tenant  pears  that  the  tenant  entirely  abanrl- 
entirely     abandoned     the     premises,    oned    possession. 

There  is  nothing  in  the  opinion  to  In  Osmers  v.  Fiirey,  32  Mont.  581, 
show  this,  and  the  statement  thai  81  Pac.  345,  the  tenant  was,  by  the 
the  particular  rooms  were  aband-  action  of  the  landlord  in  making 
oned  would  rather  raise  an  infer-  alterations  in  part  of  the  premises, 
ence  that  the  balance  of  the  house  "actually  evicted  from  a  part  of  tho 
was  not  aba,ndoned.  This  case  is  premises,  and  conatructivply  from 
cited    and    applied    in    Frepons    v.    the    rest,    and    was    at    liberty    to 
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different  persons,  the  rent  being  thereby  apportioned/'"''-  the  rent 
payable  to  one  of  such  reversioners  is  not  suspended  by  the  fact 
that  the  tenant  is  evicted  by  another  reversioner.^^^ 

(2)  By  paramount  title— (a)  Total  eviction.  If  the  tenant  is 
evicted  from  the  CDtire  premises  by  one  having  paramount  title, 
the  tenant's  liability  for  rent  under  the  demise  comes  to  an  end,^^* 
and  though  he  may  by  attornment  or  otherwise  assume  such  re- 
lations to  the  paramount  owner  as  to  become  liable  to  the  same 
amount,  this  liability  is  under  a  different  demise  and  for  a  differ- 
ent rent.s^^  Thus,  if  a  mortgage  prior  to  the  lease  is  foreclosed, 
and  the  purchaser  takes  possession,  or  the  tenant  attorns  to  him, 
the  former  landlord  cannot  recover  for  rent  becoming  due  there- 
after, nor  can  the  purchaser  properly  recover  rent  under  the 
former  lease  ;^^^  and  the  case  is  the  same  if  possession  is  taken 
by  a  purchaser  at  sheriff's  sale  under  a  judgment  prior  to  the 
lease.^^''^  The  mere  existence  of  a  paramount  title,  without  any 
eviction  thereunder,  is  no  defense  to  rent.^^^ 

It  is  but  rarely  that  the  right  of  the  same  landlord  to  the  rent 
will  be  revived  after  an  eviction  by  paramount  title,  though  this 
will  occur,  it  seems,  if  the  eviction  is  by  one  claiming  under  a  lien 

abandon  possession,  and  thus  be  dis-  E.  577,  11  L.  R.  A.  839;   Banders  v. 

charged  from  any  obligation  to  pay  Fletcher,  11   Serg.   &  R.    (Pa.)    419; 

rent  for  the  remainder  of  the  term."  George     v.     Putney,     58     Mass.      (4 

862  See  ante,   §  175  b.  Cush.)  351,  50  Am.  Dec.  788;  Adams 

863  Reed  V.  Ward,  22  Pa.  144;  Lin-  v.  Bigelow,  128  Mass.  365;  Friend  v. 
ton  V.  Hart,  25  Pa.  193,  64  Am.  Dec.  Oil  Well  Supply  Co.,  165  Pa.  652,  30 
691;  Gribbie  v.  Toms,  70  N.  J.  Law,  Atl.  1134;  Maxwell  v.  Urban,  22  Tex. 
522,   57  Atl.  144;   Id.,  71  N.   J.  Law,  Civ.  App.  565,  55  S.  W.  1124. 

338,  59  Atl.   1117.     And  it  is  imma-  ses  See  ante,  §§  19  c,  73  a  (4). 

terial  in  this  regard  that  the  rever-  866  See  ante,  §    73  a  (5),  c. 

sioner  effecting  the  eviction  was  ad-  sgt  See    Day   v.   Austin,    Cro.   Eliz. 

vised  to  do  so  by  the  reversioner  as-  398;    Martin   v.    Martin,    7   Md.    368, 

serting  the  claim  for  rent.     Reed  v.  61  Am.  Dec.  364. 

Ward,   22   Pa.  144.  sgs  pickett    v.    Ferguson,    45    Ark. 

864  Cuthbertson  v.  Irving,  4  Hurl.  177,  55  Am.  Rep.  545;  Hayes  v.  Ferg- 
&  N.  742;  'Wheelock  v.  Warschauer,  uson,  83  Tenn.  (15  Lea)  1,  54  Am. 
34  Cal.  265;  Home  Life  Ins.  Co.  v.  Rep.  398;  Hochenauer  v.  Hilderbrant, 
Sherman,  46  N.  Y.  370;  Moffatt  v.  6  Colo.  App.  199,  40  Pac.  470;  Rick- 
Strong,  22  N.  Y.  Super.  Ct.  (9  etts  v.  Garrett,  11  Ala.  806;  Home 
Bosw.)  57;  In  re  Arkell  Pub.  Co.,  29  Life  Ins.  Co.  v.  Sherman,  46  N.  Y. 
Misc.  145,  60  N.  Y.  Supp.  832;  Leo-  37O;  Russell  v.  Fabyan,  27  N.  H. 
pold  V.   Judson,   75   111.    536;    Stubb-  529.     See  ante,  §  78  c  (3). 

ings  V.  Evanstown,  136  111.  37,  26  N. 
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prior  to  the  Icaso,  and  tho  lanulonl  ro-cstablishes  liis  title  by  a  re- 
lieinptiun  witliin  the  statutory  time.'*''^ 

An  evietion  by  title  paramount,  like  an  eviction  by  the  land- 
lord,""*'  does  not  alTect  the  tenant's  liability  for  rent  which  became 
due  before  the  evietiim  oceiirred,  since  such  rent  was  fully 
earned.'^^  And  this  would  seem  to  be  properly  the  ease  even 
though  the  rent  is  payable  in  advance,  and  the  eviction  takes 
place  before  the  end  of  the  period  for  which  it  is  payable,»^=^ 
thoufrh  there  are  authorities  to  the  contrary.^'^ 

There  are  cases  suixnestinf;  that,  ui)on  an  eviction  by  paramount 
title,  the  landlord  may  recover  on  a  ([uantn.m  meruit  for  the  value 
of  the  occupancy  of  the  premises  since  the  last  rent  payment.^'^^ 
Such  a  view  is  ignored  in  the  numerous  decisions  that  there  is  no 
right  of  recovery  for  rent  in  case  of  a  total  eviction  by  title 
paramount,-'*"^  as  well  as  in  those  that,  in  case  of  a  partial  eviction 

8C9  See  Russell  v.  Fabyan,  27  N.  H.  eviction  on  the  next  day  would  not 
529,  28  N.  H.  543,  61  Am.  Dec.  629.  have  been  a  defense. 
S70  See  ante,  at  note  847.  ^-a  See  cases  cited  ante,  note  848, 
8712  Rolle,  Abr.,  Rent  (O);  Bayn-  with  reference  to  an  eviction  by  the 
ton  V.  Bobbet,  2  Vent.  68;  Grobham  landlord  after  the  rent  payable  in 
V.  Thornborough,  Hob.  82;  Fitch-  advance  is  due.  It  seems  that  the 
burg  Cotton  Manufactory  Corp.  v.  same  principle  must  apply  whether 
Melven,  15  Mass.  268;  Giles  v.  Com-  the  eviction  is  by  the  landlord  or 
stock,  4  N.  Y.  (4  Comst.)  270,  53  under  title  paramount. 
Am.  Dec.  374;  Boodle  v.  Cambell,  7  874  See  Fitchburg  Cotton  Manu- 
Man.  &  G.  386;  Pepner  v.  Rowley,  73  factory  Corp.  v.  Melven,  15  Mass 
111.  262.  So  a  landlord  can  recover  268.  In  Wheeler  v.  Shed,  1  D.  Chip. 
all  rent  which  may  become  due  (Vt.)  208.  a  nisi  prius  case,  in  an 
prior  to  a  foreclosure  sale  under  a  action  for  use  and  occupation 
mortgage  prior  to  the  lease.  Mason  p.gainst  a  tenant  who  had  been  evlct- 
V.  Lenderoth,  88  App.  Div.  381,  84  N.  ed  by  title  paramount,  it  was  left 
Y.  Supp.  740.  1-0  the  jury  to  find  whether  the  use  of 
872  Giles  v.  Comstock,  4  N.  Y.  (4  the  premises  for  the  part  of  the  rent 
Comst.)  270,  53  Am.  Dec.  374.  See  period  previous  to  the  eviction  was 
ante,  note  849.  In  Smith  v.  Shep-  beneficial  to  the  defendant,  and  to 
ard,  32  Mass.  (15  Pick.)  147,  25  Am.  find  its  value.  The  right  to  main- 
Dec.  432,  it  was  decided  that  as  the  tain  the  action  does  not  appear  to 
tenant  had  the  whole  of  the  first  have  been  brought  in  question,  and 
day  of  the  quarter  in  v/hich  to  pay  the  verdict  was  for  the  defendant, 
rent  payable  in  arlvance,  an  eviction  See  Nicholson  v.  Munit^le,  88  Mass. 
on  that  day  was  a  defense  to  a  claim  (6  Allen)  215. 
for  the  rent,  since  it  was  not  after  875  See  ante,  note  864. 
the  rent  was  due,  implying  that  an 
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by  such  title,  the  rent  is  apportioned  as  to  amoiint,S'°  and  its  adop- 
tion would  seem  to  render  practically  nugatory  the  rule  for- 
bidding apportionment  of  rent  as  to  time.^^^  There  are  occasional 
decisions  adverse  to  any  such  right  of  recovery  in  case  of  evic- 
tion.s"^ 

The  rule  that  eviction  by  paramount  title  is  a  defense  to  the 
claim  for  rent  has  been  decided  to  be  applicable,  even  though  the 
eviction  results'  from  a  breach  by  the  lessee  of  his  own  covenants, 
as  when  a  sublessee  violates  a  covenant  of  his  lease  as  to  the  use 
of  the  premises,  and  the  chief  landlord  re-enters  because  such 
forbidden  use  is  also  in  violation  of  a  covenant  in  the  original 
lease.^'^^ 

As  elsewhere  stated,^^''  there  is  no  such  thing  as  an  eviction,  in 
a  legal  sense,  by  a  third  person  not  acting  under  the  authority 
of,  or  by  consent  of,  the  landlord,  unless  he  has  paramount  title, 
and  consequently  a  dispossession  by  such  a  person  does  not  affect 
the  tenant's  liability  for  rent.^^^ 

(b)  Partial  eviction.  If  the  eviction  under  paramount  title 
is  partial  merely,  the  rent  is  apportioned,  and  the  tenant  is  re- 
lieved from  liability  only  for  an  amount  proportioned  to  the 
value  of  the  part  of  the  premises  of  which  he  retains  posses- 
sion,882  ii^Q  Y-ale  being  thus  different  when  the  partial  eviction  is 
under  paramount  title  from  that  which  applies  when  it  is  by  the 
landlord. 

It  has  in  New  York  been  held  that,  in  the  case  of  a  lease  of 
land,  together  with  certain  water  rights,  there  is  a  partial  evic- 

876  See  post,  note  882.  350,  38   Am.  Dec.  683;    Lawrence  v 

877  See  ante,  §  176  a.  French,     25     Wend.     (N.     Y.)     445; 

878  See  Nicholson  v.  Mnnigle,  88  Christopher  v.  Austin,  11  N.  Y.  (1 
Mass.  (6  Allen)  215;  Fuller  v.  Kern.)  216;  Tunis  v.  Grandy,  22 
Swett,  88  Mass.   (6  Allen)   219,  note.    Grat.   (Va.)   109;    Mayor  of  Swansea 

879  Home  Life  Ins.  Co.  V.  Sherman,  v.  Thomas,  10  Q.  B.  Div.  48;  Co. 
46  N.  Y.  370.  Litt.  148  b. 

880  See  post,  §  184.  In  one  case  it  is  said  that  in  case 

881  See    ante,    §    182    a    (2).  of  a   partial  eviction  by  paramount 

882  Halligan  v.  Wade,  21  111.  470.  title,  the  tenant  may,  by  giving  up 
74  Am.  Dec.  108;  Fillebrown  v.  the  whole  of  the  premises,  relieve 
Hoar,  124  Mass.  580;  Carter  v.  Burr,  himself  from  the  entire  rent.  See 
39  Barb.  (N.  Y.)  59;  Cheairs  v.  Seabrook  v.  Moyer,  88  Pa.  417. 
Coats,  77  Miss.  846,  28  So.  728,  50  L.  Such  a  view  evidently  does  not  ac- 
R.  A.  Ill,  78  Am.  St.  Tlr-.-p.  548;  Pos-  cord  with  the  cases  above  cited, 
ton  V.  Jones,  37  N.  C.   (2  Ired.  Eq.) 
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tion  of  the  tenant,  if  he  is  doi)riveil  by  paramount  title  of  the 
water  rights  in  (luestion,  thout,'h  retaining  the  land,  and  that 
the  rent  is  to  be  apportioned  in  such  case.^s^  This  is  perhaps  in 
accord  with  the  statement  in  an  old  case  that,  upoai  the  demise 
of  a  barn  and  of  tithes,  "though  the  rent  is  only  issuing  out  of 
the  barn  in  point  of  remedy,  yet  it  is  issuing  out  of  both,  •  •  * 
in  point  of  render.  "•'*^'' 

f.  Blerjer.  As  elsewhere  stated,^^'  the  tenancy  may  be  termi- 
nated in  whole  or  in  part  by  the  merger  of  the  leasehold  in  the 
reversion,  and  the  effect  of  this  is  to  terminate  the  liability  for 
rent,  either  wholly  or  in  proportion  to  the  extent  of  the  mer- 
ger.886  ^Hiether  the  ri^rht  to  rent  will  be  extinguished  by  the 
merger  of  the  leasehold  in  the  reversion,  if  the  rent  has  pre- 
viously become  separated  from  the  reversion,  does  not  appear  to 
have  been  decided,  but  it  seems  that,  if  a  landlord  transfers  to  a 
third  person  the  rcvereion  Avilhout  the  rent,  or  the  rent  without 
the  reversion,  and  the  leasehold  is  thereafter  merged  in  the  rever- 
ses Blair  V.  Claxton,  18  N.  Y.  529;  the  leasehold  to  the  reversioner  and, 
Carter  v.  Burr,  39  Barb.  (N.  Y.)  59.  presumably,  conveyed  it  to  the  lat- 
884  Doubitofte  v.  Curteene,  Cro.  ter,  he  remained  liable  for  the  rent 
Jac.  452.  See  Gardiner  v.  William-  "under  the  peculiar  circumstances  of 
son,  2  Barn.  &  Adol.  336,  per  Parke,  the  case,"  where  "from  the  very 
J.,  quoting  with  approval  Saunders'  nature  of  the  transaction  the  lia- 
argumcnt  in  Dean  &  Chapter  of  bility  of  the  estate  for  the  rent  was 
Windsor  v.  Cover.  2  Wms.  Saiind.  recognized."  The  opinion  does  not 
303,  based  on  Doubitofte  v.  Curteene,  clearly  specify  what  circumstances 
gupra.  differentiated  this   from  other  cases 

8S5See  ante,  §  12  g   (2).  of  merger. 

886  Otis  v.  McMillan,  70  Ala.  46;  There  are,  in  Pennsylvania,  a 
Higgins  V.  California  Petroleum  &  number  of  decisions  as  to  the  ex- 
Asphalt  Co.,  109  Cal.  304,  41  Pac.  tinguishraent  of  a  rent  reserved  on 
1087;  Liebschutz  v.  Moore,  70  Ind.  a  conveyance  in  fee  by  reason  of  ita 
142,  36  Am.  Rep.  182;  Casey  v.  Grog-  becoming  vested  in  the  person  who 
ory,' 52  Ky.  (13  B.  Mon.)  505,  56  Am.  owns  the  land.  See  Philips  v. 
Dec.  581;  Matter  of  Eddy,  10  Abb.  Clarkson,  3  Yeates  (Pa.)  124;  Pen- 
N.  C.  (N.  Y.)  396;  Mixon  v.  Coffield,  ington  v.  Coats.  6  Whart.  (Pa.) 
24  N.  C.  (2  Ired.  Law)  301;  Nellis  277;  Charnley  v.  Hansbnry,  13  Pa. 
V.  Lathrop.  22  Wend.  (N.  Y.)  121.  16;  Wilson  v.  Gibbs,  28  Pa.  151;  Mc- 
34  Am.  Dec.  285;  Sutliff  v.  Atwood,  Quierg  v.  Morton,  39  Pa.  31;  Cook  v. 
15  Ohio  St.  186;  Jones  v.  Rose,  96  Brichtly.  46  Pa.  439;  Was^serman  v. 
Md.  483.  54  Atl.  69.  Carroll,    2  Pa.   Super.  Ct.   551.     See, 

But  in  Pate  v.  Oliver,  104  N.  C.  alFO,  Millard  v.  McMnllin.  68  N.  Y. 
458.  10  S.  E.  709,  it  was  decided  that  315:  Sheeban  v.  Hamilton,  4  Abb. 
where  the  executor  of  a  lessee  sold    Dec.  (N.  Y.)   211. 
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sion  as  a  result  of  their  passing  to  one  person,  the  right  of  the 
third  person  to  rent  remains  unaffected,  in  accordance  Avith  the 
general  rule  that  a  merger,  like  a  surrender,  does  not  operate 
to  the  prejudice  of  a  third  person  not  a  party  to  the  acts  produc- 
ing the  merger.887  And  if  the  landlord,  in  conveying  the  rever- 
sion to  the  tenant,  reserves  the  right  to  rent,  the  tenant,  it  seems, 
remains  liable  therefor,  though  the  leasehold  itself  is  merged.^ss 
The  merger  of  the  leasehold  in  the  reversion  obviously  does  not 
affect  the  liability  of  the  tenant  for  rent  already  accrued-^s^ 

If  the  reversion  on  a  sublease  is  merged  in  the  original  rever- 
sion, the  sublessee's  liability  for  rent  is,  by  the  rule  of  the  English 
decisions,  terminated,  the  same  principle  applying  as  in  the  case 
of  the  surrender  of  the  subreversion.s^"  jjow  far  this  principle 
would  be  applied  in  this  country  seems  doubtful.^^i  It  could 
in  any  case  not  apply  to  rent  already  accrued  under  the  sub- 
lease.^^2 

g.  Surrender.  Since,  upon  a  surrender  by  the  tenant  of  his 
interest  under  the  lease,  the  tenancy  comes  to  an  end,  and  there 
is  no  longer  any  outstanding  leasehold  interest  from  which  the 
rent  can  issue,^^-'^  the  right  to  rent  subsequently  to  become  due  is 
thereby  extinguished.'^^^     This  is  true,  however,  only  as  regards 

887  See  3  Preston,  Conveyancing,  20  So.  54;  Amory  v.  Kannoffsky,  117 
448,  and  post,  §  191  b.  Mass.  351,  19  Am.  Rep.  416;  Schulen- 

888  Zeysing  v.  Welbourn,  42  Mo.  berg  v.  Uffelmann,  106  Mich.  453,  64 
App.    352.  N.  W.  460;   Kiernan  v.  Germain,  61 

889  Johnson  v.  Muzzy,  42  Vt.  708,  Miss.  498;  Minneapolis  Co-Operative 
1  Am.  Rep.  365.  Co.   v.  Williamson,   51   Minn.   53,  52 

sooThre'r    v.    Barton,    Moore,    94;  N.    W.    986,    38    Am.    St.    Rep.    473; 

Webb  V.  Russell.  3  Term  R.  393.  Davis   v.    George,   67   N.   H.   393,   39 

891  See  ante,  §  12  g  (11),  at  notes  Atl.  979;  Underbill  v.  Collins,  132 
337-342a.  N.  Y.  269,   30  N.   E.   576;   Everett  v. 

892  Tov/nsend  v.  Read,  13  Daly  (N.  Williamson,  107  N.  C.  204, 12  S.  E.  187, 
Y.)    198.  22  Am.  St.  Rep.  870;  Elliott  v.  Aiken, 

893  See  post,  §  191.  45  N.  H.  30;  Pratt  v.  H.  M.  Richards 

894  American  Bonding  Co.  v.  Pueb-  Jewelry  Co.,  69  Pa.  53,  8  Am.  Rep. 
lo  Inv.  Co.  (CCA.)  150  Fed.  17,  9  L.  212;  Imler  v.  Baenish,  74  Wis.  567. 
R.  A.  (N.  S.)  557;  Terstegge  v.  First  43  N.  W.  490;  West  Concord  Mill.  Co. 
German  Mut.  Benevolent  Soc,  92  Ind.  v.  Hosmer,  129  Wis.  8,  107  N.  W.  12, 
82,  47  Am.  Rep.  135;  Dills  v.  Stobie,  116  Am.  St.  Rep.  931.  The  cases 
81  111.  202;  Armour  Packing  Co.  v.  cited  post,  chapter  XVIII,  are  to  the 
Des  Moines  Pork  Co.,  116  Iowa,  723,  same  effect. 

89  N.  W.  196,  93  Am.  St.  Rep.   270;         In  Miller  v.  Dennis,  68  N.  J.  Law, 
Morgan  v.  McCollister,  110  Ala.  319,    320,  53  Atl.  394,  46  L.  R.  A.  748.  the 
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rent  subsequently  to  become  due,  ami  the  lanfllonl  has  the  sam.> 
right  as  before  the  surrender  to  rent  which  had  already  become 
due,**'^  even  though  it  was  payable  m  advance,  and  the  sur- 
render occurs  immediately  after  the  rent  day.'*»«  Nor  can  the 
landlord,  the  surrender  occurring  between  rent  days,  demand  an 
apportionment  of  rent  as  to  time,  and  claim  an  allowance  for 
the  tenant's  occupation  of  the  premises  from  the  last  rent  day 
till  the  day  of  the  surrender,^""  unless  there  is  a  statute  allowin„' 
apportionment  as  to  time  in  such  a  case. 

The  effect  of  a  surrender  is  necessarily  to  terminate  the  lia- 

immunity    from    rent    after    a    sur-  the    time     of     the     surrender.     See 

render  was  based  on  a  stipulation  to  ante,  §  172  h. 

that   effect,   it   being   said    that  the  It  may  of  course  be  agreed  at  the 

surrender   is  "a  valid  consideration  Lime  of  the  surrender  that  the  ten- 

for  the  relinquishment   of  rent."  ant  shall   not  be  liable  for  accrued 

8»5Kastner    v.    Campbell     (Ariz.)  rent.     Hembrock    v.    Stark.    53    Mo. 

53  Pac.   586;   Sperry  v.  Miller,  8  N.  588. 

Y.  (4  Seld.)  336,  16  N.  Y.  407;  Sam-  sot  Grimman  v.   Legge,  8   Barn.  & 

mis    V.    Day,    48    Misc.    327,    96    N.  C.  324;   Greider's  Appeal.  5  Pa.  422, 

Y.  Supp.  777;    Forgotson  v.  Becker,  47  Am.  Dec.  413;   Curtiss  v.   Miller, 

39   Misc.    816,   81   N.   Y.    Supp.    319;  17  Barb.    (N.  Y.)    477;    Okie  v.   Per- 

Nicol   V.    Young,    68    Mo.    App.    448;  ?on.   23  App.   D.   C.     170;    American 

Attorney    General    v.    Cox.    3    H.    L.  Bonding  Co.  v.  Pueblo   Inv.  Co.    (C. 

Cas.  240;  Shaw  v.  Lomas,  59  Law  T.  C.    A.)     150    Fed.    17,    9    L.    R.    A. 

(N.  S.)    477.  (N-    S.)    557.      This    is    assumed    In 

890  Okie  V.   Person,  23  App.   D.   C.  the    numerous   cases   stating   that    a 

170;  Learned  v.  Ryder,  61  Barb.  (N.  surrender     extinguishes     the     claim 

Y.)    552;    Stern   v.   Murphy,   102   N.  for    rent    still    to    accrue.     Fitch    v. 

Y.    Supp.   797.     So    if  each   month's  Sargeant,  1  Ohio,  352,  is  perhaps  to 

rent   is   payable  on  the  first  of  the  the  contrary. 

month  in  advance,  the  whole  rent  In  Cameron  v.  Little,  62  Me.  550, 
for  the  month  may  be  recovered,  the  landlord  requested  the  tenant  to 
though  a  surrender  is  made  on  the  leave,  and  the  latter  did  so.  The 
fifteenth  of  the  month.  Barkley  v.  court  docs  not  speak  of  this  as  a 
McCue,  25  Misc.  738,  55  N.  Y.  Supp.  surrender,  but  that  is  what  it  was, 
608.  In  Kahn  v.  Simmons,  25  Misc.  it  seems.  See  post,  §  190  c,  at  note 
737,  55  N.  Y.  Supp.  610,  it  seems  to  151.  The  court  says  that  "if  the 
be  decided  that  if  the  rent  is  due  landlord  voluntarily  puts  an  end  to 
on  the  first  of  the  month,  it  may  the  tenancy  in  the  middle  of  the 
be  recovered  though  a  surrender  quarter,  or  the  midrlle  of  the  month, 
occurs  on  that  day.  But  this  can  or  at  any  other  time  between  the 
hardly  be  so,  since  the  lessee  has  regular  rent  days,  he  cannot  ro-over 
till  midnight'  of  that  day  to  pay,  of  the  tenant  rent  for  the  fraction  of 
and  cons'^quently  the  r^nt  cannot  time  he  occupipd  after  the  last  Teg- 
he    considered    as    actually    due    at  ular   rent   day." 
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bility  for  rent  growing  out  of  the  lease,  and  an  agreement  by 
the  parties  to  the  surrender  cannot  give  it  a  different  effect. 
Thus,  when  a  surrender  is  made  by  an  assignee  of  the  leasehold 
to  the  landlord,  the  parties  cannot  agree  that  this  shall  not  have 
the  effect  of  relieving  the  original  lessee  from  liability  on  hh 
covenant  for  rent.^^^  Nor  can  the  parties  to  the  surrender  con- 
tinue, by  express  agreement,  the  tenant's  liability  for  rent,  using 
the  term  "rent"  in  its  technical  sense,  since,  as  above  remarked, 
the  interest  in  the  land  out  of  which  the  rent  was  to  issue  no 
longer  exists.  Such  an  agreement  for  the  continuance  of  the 
tenant's  liability  after  surrender  is  merely  an  agreement  to  pay 
in  the  future  periodic  sums  equivalent  to  the  installments  of  rent 
previously  paid.^^^ 

It  has  been  decided  in  England  that,  if  the  landlord  transfers 
the  reversion,  retaining,  however,  the  rent,  the  tenant's  right 
to  surrender  to  the  transferee  of  the  reversion  is  not  affected  by 
the  fact  that  thereby  the  transferor's  right  to  rent  is  destroyed, 
since  the  right  of  a  tenant  to  surrender  cannot  be  affected  by  an 
arrangement  between  third  persons  to  which  he  is  not  a  party.^"** 
In  one  state,  however,  there  is  a  decisicn  apparently  contrary  to 
that  above  referred  to,  it  having  been  held  that  the  tenant  can- 
not, by  making  a  surrender  of  the  leasehold  interest  to  the  les- 
sor, escape  liability  for  rent  to  one  to  whom  the  lessor  has  pre- 
viously transferred  the  future  rent,  provided  he  has,  at  the  time 
of  making  the  surrender,  knowledge  of  such  previous  transfer  of 
the  rent.^oi  The  view  that  the  tenant's  right  to  surrender,  and 
thereby  to  relieve  himself  from  rent,  is  not  affected  by  his  land- 

898  Clements  v.  Richardson,  L.  R.  agreement  that  one  person  shall 
22  Ir.  535.  The  lease  might  itself  build  a  house  for  another,  which 
provide  that  the  lessee's  liability  for  they  could  rescind  by  mutual  con- 
rent,  or  rather  for  sums  equal  to  sent  even  though  the  builder  has 
the  installments  of  rent,  should  con-  assigned  to  a  third  person  the 
tinue  even  after  a  surrender  by  an  money  which  he  is  to  receive  under 
assignee,  and  such  a  provision  the  contract.  It  is  intimated  that 
would,  it  seems,  be  effectual.  the  assignee  of  the  reversion  might 

809  See    Bain   v.    Clark,    10    Johns,  be    liable    for    damages    to    his    as- 

(N.  Y.)    424;    Vogel  v.  Piper,  89  N.  signor  for  thus  destroying  his  right 

Y.  Supp.  431.  and  post,  note  9.51.  to  rent. 

800  Southwell  V.  Scotter,  49  Law  J.        9oi  Wittman    -v.    Watry,    45    Wis. 

Q.    B.    356,    where   Bramwell,    L.    J.,  491.     The    opinion   does  not   discuss 

compared    the    case    to    that    of   an  the  question. 

L.  and  Ten.  74. 
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lord's  act  in  sopnraling  the  rent  frum  the  reversion,  appeara  the 
sounder  on  principle. 

The  ijistnnuint  of  lease  sometimes  provides  in  terms  that  the 
tenant  may  "surrender"  uurinj;  tlie  term,  but  the  word  "sur- 
render," when  thus  used,  refers  not  to  a  technical  surrender,  but 
merely  to  a  relin(|uishment  of  possession,  and  such  a  clause  is 
merely  equivalent  to  a  clause  authorizing  the  tenant  to  ter- 
minate the  tenancy  before  the  time  at  which  it  would  otherwise 
come  to  an  end,  and  the  cases  involving  such  a  provision  for  "sur- 
render" have  consequently  been  considered  in  another  connec- 
tion.902 

The  surrender  of  the  leasehold  in  a  part  of  the  premises  will, 
it  scms  clear,  have  the  effect  of  extinguishing  the  rent  in  propor- 
tion to  the  value  of  such  part,  and  no  further,  that  is,  as  it  is  ex- 
pressed in  the  old  books,  the  rent  will  be  apportioned.^'^^ 

There  are  many  decisions  upon  the  question  whether,  in  the 
particular  case,  there  was  a  surrender,  so  as  to  relieve  the  ten- 
ant from  rent  subsequently  to  accrue.  These  decisions  are  re- 
ferred to  in  a  subsequent  chapter.^^^ 

By  certain  English  decisions  if  a  tenant,  after  making  a  sub- 
lease, surrenders  his  term,  the  reversion  upon  the  sublea.^e  being 
thus  destroyed,  there  can  be  no  recovery  of  subsequently  accruing 
rent  against  the  subtenant  by  either  the  head  landlord  or  sub- 
landlord. How  far  this  doctrine  would  be  accepted  in  this  coun- 
try is  questionable.^"'' 

h.  Abandonment  by  tenant.  A  mere  abandonment  of  the 
premises  by  the  tenant,  unless  followed  by  such  action  on  the 
part  of  the  landlord  as  to  make  a  valid  surrender,  as  elsewhere 
explained,^"*^  has  no  effect  on  the  right  to  or  liability  for  rent, 
and  upon  such  a])andonment  the  landlord  may  allow  the  prem- 
ises to  lie  vacant  and  may  hold  the  tenant  for  the  full  rent."*''^ 

002  See  ante,  §  12  f.  v.    Newkirk.    6    Cow.    (N.    Y.)     103. 

A    provision    for    the    payment    of  See    Smith   v.   Pendergast,   26  Minn, 

rent    "rUirin^    occupancy"    was    con-  ."18,   3  N.  W.   978;    Hewitt  v.  Horn- 

striied    to    bind   the   tenant    for   the  buckle,  97  111.  App.  97. 

term  of  the  lease  and  not  only  while  904  See  post,  chapter  XVII. 

he    chose    to    remain.      Bickford    v.  o"s  See  ante,  §  12  g  (11),  at  notes 

Kirwin.  30  Mont.  1.  75  Pac.  518.  336-342a. 

!">3Litt.  §222;  Co.  Litt.  148  a:  Bac.  oo^  See  post,   §    193. 

Abr..  ■"pT't    fM">:    FbrTnan  v.  MavRr,  007  Wolffe    v.    Wolff,    r,9    Ala.    549, 

57  l\Id.  612,  40  Am.  Hep.  448;  Peters  44    Am.    Rep.    526;    Meyer   &   Co.    v. 
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The  fact  that  the  landlord,  upon  such  abandonmejit  by  the  ten- 
ant, makes  a  lease  to  another  will,  under  some  circumstances,  and 
in  some  jurisdictions,  have  the  effect  of  a  complete  surrender, 
so  as  to  exclude  the  tenant  from  liability  for  rent  thereafter  ac- 
eruing,^*^^  but  so  far  as  it  does  not  do  this,  the  new  letting  is 
regarded  as  in  behalf  of  the  former  tenant,  so  as  to  relieve  him 
from  the  rent  under  the  original  lease  to  the  extent  of  the  rent 
received  under  the  new  lease  and  no  further.^*'^  Not  infre- 
quently the  lease  expressly  provides  that,  in  case  of  the  vacation 
or  abandonment  of  the  premises,  the  lessor  may  re-enter  and  re- 
let the  premises,  applying  the  rent  received  under  the  new  lease 
upon  that  falling  due  under  the  former  lease.    The  effect  of  such 

Smith,  33  Ark.  627;  Lockwood  v.  amount  of  the  subsequent  rent  less 
Lockwood,  22  Conn.  425;  Miller  v.  what  he  could  have  obtained  by  so 
Benton,  55  Conn.  540;  Stobie  v.  reletting.  There  is  no  authority  for 
Dills,  62  111.  432;  Orcutt  v.  Isham,  70  such  a  view,  and  it  is  expressly  re- 
111.  App.  102;  Martin  v.  Stearns,  52  pudiated  in  Rau  v.  Baker,  118  111. 
Iowa,  345,  3  N.  W.  92,  35  Am.  Rep.   App.  150. 

278;  Higgins  v.  Street  (Okl.)  92  sos  See  post,  §  190  c,  at  notes  144- 
Pac.   153;    Bowen   v.    Clarke,    22    Or.    148. 

566,  30  Pac.  430,  29  Am.  St.  Rep.  909  Meyer  &  Co.  v.  Smith,  33 
625;  McGlynn  v.  Brock,  111  Mass.  Ark.  627;  Marshall  v.  Grosse 
219;  Quinette  v.  Carpenter,  35  Mo.  Clothing  Co.,  184  111.  421,  56 
502;  Laughran  v.  Smith,  75  N.  Y.  N.  E.  807,  75  Am.  St.  Rep.  181; 
205;  Underbill  v.  Collins,  132  N.  Y.  Halligan  v.  Wade,  21  111.  470, 
269,  30  N.  E.  576;  Davidson  v.  Hirsh  74  Am.  Dec.  108;  Oldewurtel  v. 
(Tex.  Civ.  App.)  18  Tex.  Ct.  Rep.  Wiesenfeld,  97  Md.  165,  54  Atl.  969, 
159,  101  S.  W.  269;  Barlow  v.  Wain-  99  Am.  St.  Rep.  427;  Underbill  v. 
Wright,  22  Vt.  88,  53  Am.  Dec.  79;  Collins,  132  N.  Y.  269,  30  N.  E.  576; 
Breuckmann  v.  Twibill,  89  Pa.  58;  Merrill  v.  Willis,  51  Neb.  162,  70  N. 
Reeves  v.  Comeskey,  168  Pa.  571,  32  W.  914;  Brown  v.  Cairns,  107  Iowa, 
Atl.  96;  Emrich  v.  Union  Stock  727,  77  N.  W.  478;  Marseilles  v. 
Yard  Co.,  86  Md.  482,  38  Atl.  943;  Kerr,  6  Whart.  (Pa.)  500,  37  Am. 
Bickford  v.  Kirwin,  30  Mont.  1,  75  Dec.  430;  Alsup  v.  Banks,  68  Miss. 
Pac.  518;  Respini  v.  Porta,  89  Cal.  664,  9  So.  895,  13  L.  R.  A.  598,  24 
464,  26  Pac.  967,  23  Am.  St.  Rep.  Am.  St.  Rep.  294;  Auer  v.  Penn,  99 
488;  Patterson  v.  Emerick,  21  Ind.  Pa.  370,  44  Am.  Rep.  114;  Bowen  v. 
App.  614,  52  N.  E.  1012;  Merrill  v.  Clarke,  22  Or.  566,  30  Pac.  430,  29 
Willis,  51  Neb.  162,  70  N.  W.  914.  Am.  St.  Rep.  625;  Gerhart  Realty 
In  Resser  v.  Corwin,  72  111.  App.  Co.  v.  Brecht,  109  Mo.  App.  25,  84 
625,  it  seems  to  be  held  that  the  S.  W.  216;  Higgins  v.  Street  (Okl.) 
landlord  is  bound  to  lease  the  prem-  92  Pac.  153:  Tssacson  v.  Wolfen&ohn, 
Ises  on  the  tenant's  abandonment,  84  N.  Y.  Supp.  555. 
and   that   he   can    recover   only   the 
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a  provision  Avill  1)0  considered  i.n  connection  with  tlic  question  of 
the  elVect  of  a  forfeiture  of  the  leasehold  upon  the  rij^'ht  to 
rent.»'o 

"When  the  statute  requires  a  notice  of  a  certai.n  length  in  order 
to  terminate  a  tenancy  at  will,  the  tenant,  it  has  been  decided, 
though  he  abandons  the  promises  and  the  landlord  is  aware 
thereof,  continues  liable  until  the  statutory  notice  is  given."' •>' 
And  it  has  been  asserted,  in  reference  to  a  tenancy  from  year 
to  year,  that  the  tenant,  though  he  al)andons  the  premises,  con- 
tinues liable,  if  he  fails  to  give  the  requisite  notice  to  terminate 
the  tenancy,  not  only  for  the  balance  of  that  year,  but  for  sub- 
sequent years,  until  he  properly  terminates  the  tenancy  by  giving 
such  notice.^'^ 

i.  Release.  The  right  to  rent  may  be  extinguished  by  a 
release,  executed  by  the  perso.n  entitled  to  the  rent,  in  favor  of 
the  person  whose  estate  is  charged  therewith.»i2    ^  release  from 

310  See  post,  at  notes  927-952.  (semble).  And  see  Arbenz  v.  Ex- 
In  McElroy  v.  Brooke,  104  111.  ley,  Watldns  &  Co.,  52  W.  Va.  476, 
App.  220,  it  was  decided  that  there  44  S.  E.  149,  61  L.  R.  A.  957. 
was  an  "abandonment"  within  such  fiz  Litt  §  479;  Co.  Litt.  2S0a; 
a  provision  when  the  leasehold  Howell  v.  Lewis,  7  Car.  &  P.  566. 
rassed  to  a  receiver  by  operation  This  is  perhaps  as  convenient  a 
of  law  and  he  renounced  it  as  an  place  as  any  for  a  reference  to  the 
asset  of  the  estate.  two  following  decieions,  though  they 
oion  Rollins  V.  Moody,  72  Me.  135.  involved  no  question  of  a  technical 
This  case  refers  to  several  Maine  release.  In  Chambers  v.  Ross,  25 
and  Massachusetts  cases  where  it  N.  J.  Law,  293,  it  was  derided  that 
was  held  that  the  landlord  could  a  landlord  did  not  deprive  himself 
recover  the  amount  of  the  rent  for  of  his  right  to  recover  rent  by  refus- 
the  current  rent  period  although  the  ing  to  receive  rent  or  make  repairs, 
tenant  abandoned  possession,  unless  under  the  erroneous  impression  that 
he  gave  the  statutory  notice,  but  in  the  reversion  had  passed  to  another, 
these  eases  the  question  whether  he  the  tenant  not  having  been  preju- 
could  recover  for  subsequent  periods  diced  by  such  disclaimer.  In  Wood- 
was  not  considered.  See  Withers  v.  worth  v.  Harding,  75  App.  Div.  54, 
Larrabee,  48  Me.  570;  Whitney  v.  77  N.  Y.  Siipp.  969.  it  was  held  that 
Gordon,  55  Mass.  (1  Cush.)  266;  the  fact  that  one  of  two  joint  les- 
Walker  v.  Furbush.  65  Mass.  (11  sees  agreed,  subsequently  to  the  de- 
Cush.)  366,  59  Am.  Dec.  148.  mise,  that  if  the  les.sor  took  pro- 
mi  Pugsley  V.  Aikin,  11  N.  Y.  (1  ceedings  against  the  other  lessee, 
Kern.)  494;  Huntington  v.  Park-  who  had  become  bankrupt,  or  re- 
hurst,  S7  Mifh.  38,  49  N.  W.  507,  13  rnvrred  the  premises  from  such 
L.   R.    A.    S3,    21    Am.    St.    Rep.    146  other    for   nonpayment   of   rent,   the 
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all  liability  or  obligation  to  perform  any  of  the  covenants  and 
agreements  of  the  lease  has  been  held  to  cover  rent  due  and  to 
become  due.^^^  ^  release  is,  properly  speaking,  an  instrument 
under  seal,  and  such  an  instrument  is  valid  without  reference  to 
the  presence  of  a  consideration  vel  non.^^^  A  contract  not  to 
claim  any  rent,  if  not  under  seal,  and  not  supported  by  a  suffi- 
cient consideration,  is  invalid.^is  But  it  has  been  decided  that 
if,  during  the  term  of  the  tenancy,  the  landlord  agrees  to  re- 
lease the  joint  and  several  liability  of  the  two  tenants  for  the 
rent  of  the  whole,  and  accepts  in  place  thereof  tbe  separate  ten 
ancy  of  each  for  one-half,  such  an  agreement,  even  if  not  valid 
at  the  time,  for  lack  of  consideration,  becomes  valid  in  favor  of 
either  tenant,  if  another  year  is  entered  on  with  the  intention 
that  it  shall  be  binding.^i^ 

The  fact  that  no  rent  has  been  paid  for  a  long  period,  even  for 
twenty  years  or  more,  raises  no  presumption  that  the  rent  has 
been  released,  though  it  may,  by  reason  of  the  statute  of  limi- 
tations, prevent  a  recovery  of  particular  installments  of  rent  over- 
due.^i''  In  Maryland  a  statute  has  been  passed  providing  that 
the  nondemand  or  nonpayment  of  rent  for  twenty  years  shall 
raise  a  conclusive  presumption  of  the  extinction  of  the  rent;^!® 
and  in  Pennsylvania  there  is  a  like  provision  as  to  the  nondemand 
or  nonpayment  of  "ground  rent"  for  twenty-one  years.^^^     In 

lessor  might  still  hold  him  for  the        sn  Ehrman  v.  Mayer,  57  Mi.  612, 

rent,   did   not   relieve   the   bankrupt  40  Am.  Rep.  448;  Myers  v.  Sill  jacks, 

lessee  from  liability  for  the  rent.  58    Md.    327;    Jackson    v.    Davis,    5 

913  Baker  v.  Clancy,  69  111.  App.  Cow.  (N.  Y.)  130,  15  Am.  Dec.  451; 
85.  Cole  V.  Patterson,  25  Wend.   (N.  Y.) 

914  Co.  Litt.  264b;  Bac.  Abr.,  Re-  456;  Troy  Central  Bank  v.  Heydorn, 
lease  (A);  Wald's  Pollock,  Con-  48  N.  Y.  260;  Lyon  v.  Odell,  65  N. 
tracts    (Williston's  Ed.)    812.  Y.   28;    Bradt  v.  Church,   110   N.  Y. 

915  See  Haseltine  v.  Ausherman,  87  537,  18  N.  E.  357,  1  L.  R.  A.  456; 
Mo.  410;  Kaven  v.  Chrystie,  84  N.  Kurr  v.  Brobst,  2  Woodw.  (Pa.)  187; 
Y.  Supp.  470;  Donaldson  v.  Wherry,  St.  Mary's  Church  Trustees  v.  Miles, 
29    Ont.    552.     But    in    Hill   v.    Wil-  1  Whart.   (Pa.)   229. 

liams,    41    S.   C.    134,    19   S.    E.    290,  9i8  Code  Pub.   Gen.  Laws,  art.   53, 

it  appears   to  be  assumed   that  the  §    216. 

landlord    could    relieve    the    tenant  "lo  Act  April   27,  1855.     See,  as  to 

from   liability   for  rent   by  his  oral  the  construction  of  the  act,  Hiester 

indication   of  an  intention  that  the  v.  Shaeffer,  45  Pa.  537,  84  Am.  Dec. 

tenancy    should    be    dissolved.  518;    Korn    v.    Browne,    64    Pa.    55; 

916  Walker  v.  Githens,  156  Pa.  178,  Wjillace  v.  Fourth  United  Presby- 
27   Atl.   36.  terian  Church,  152  Pa.  258,  25  Atl. 
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Marylanti,  moreover,  before  the  passage  of  the  statute  referred  to, 
it  was  ilecided  that  the  fact  that  the  hindlord  has  for  many  years 
collected  only  a  certain  part  of  the  entire  rent  from  each  one  of 
several  parts  into  which  the  premises  ori^dnally  leased  have  been 
subdivided,  taken  in  connection  with  other  circumstances,  may 
furnish  ground  for  a  presumption  that  he  has  assented  to  an 
"apportionment"  of  the  rent  with  reference  to  such  parts  in 
accordance  with  the  payments  so  made,'-*-*^  that  is,  in  efTect,  that 
a  partial  release  of  the  rent  as  to  a  part  of  the  premises  leased 
may  be  presumed. 

j-  Forfeiture  of  leasehold  interest.  Ui)on  the  assertion  of  a 
forfeiture  by  the  landlord,  though  he  is  still  entitled  to  rent 
which  had  previously  become  due,^2i  \^q  cannot  recover  rent  sub- 
sequently to  become  due,  or  rather,  there  is  no  rent  subsequently 
to  become  due,^22  a,nd,  if  he  re-lets  to  another  at  a  less  rent,  the 

520;  Barber  v.  Lefavour,  176  Pa.  Rubicum  v.  Williams,  1  Ashm. 
331,    35   Atl.    202.     That   the   statute    (Pa.)   235. 

is  not  invalid  as  impairing  the  obli-  In  Cook  v.  Parker.  67  Minn.  374, 
gation  of  contracts,  as  applied  to  69  N.  W.  1099,  36  L.  R.  A.  463,  it 
rents  created  before  its  passage,  see  was  held  that  the  rent  and  taxes  In 
Wilson  V.  Iseminger,  185  U.  S.  55,  46  arrear  had  been  in  effect  satisfied  by 
Law.  Ed.  804.  reason   of  the  fact   that  the  lessor, 

920  See  Myers  v.  Silljacks,  58  Md.  though  he  might  have  asserted  a 
319,  42  Am.  Rep.  332;  Barnitz  v.  right  of  re-entry  under  the  lease  on 
Reddington,  80  Md.  622,  24  Atl.  409;  account  of  their  nonpayment  when 
Connaughton  v.  Bernard,  84  Md.  577,  due,  had  not  done  so,  but  had  asked 
36  Atl.  265.  But  that  the  landlord  for  and  obtained  a  decree  finding 
for  many  years  collected  the  entire  the  amount  due  and  forerlosing  all 
rent  from  the  holder  of  one  portion  the  lessee's  rights  unless  such 
of  the  leased  premises,  who  was  a  amount  was  paid  within  a  time 
sublessee  bound  for  the  whole  rent,  named,  he  thereby  occupying  the 
did  not  involve  an  apportionment  or  same  position,  it  was  said,  as  a 
reif-a-'e  as  to  the  other  portion.  See  mortgagee  who  seeks  and  obtains  a 
Smith  V.  H^ldman,  93  Md.  343,  48  strict  foreclosure. 
Atl.    946.  °--  Oldershaw  v.  Holt,   12  Adol.  & 

021  Hartshorne  v.  Watson,  4  Bing.  E.  590;  .Tones  v.  Carter,  15  Mees.  & 
(N.  C.)  178;  Hinsdale  v.  White,  6  W.  718;  Watson  v.  Merrill,  69  C.  C. 
Hill  CN.  V.)  507:  McKeon  v.  Whit-  A.  185,  136  Fed.  359;  Coburn  v. 
iiey,  3  DcTiio  (N.  Y.)  452;  Johnson  v.  Goodall,  72  Cal.  498,  14  Pac.  190.  1 
Oppenheim,  55  N.  Y.  280;  Mackubin  Am.  St.  Rep.  75;  Grommes  v.  St. 
V.  Whefrnft.  4  Har.  &  McH.  (Md.)  Paul  Trust  Co.,  147  111.  634,  35  N. 
135:  Rtuyvpsant  v.  Davis.  9  Paige  E.  820,  37  Am.  St.  Rep.  248;  Wre- 
(N.  Y.'*  427:  M^Crparlv  v.  Lln^len-  ford  v.  Kenrick,  10?  ^lifh.  389.  65  N. 
born,  172   N.  Y.  400,   65  N.   E.   208;    W.  234;    Way  v.  ReeA.  88  Mass.    (6 
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former  lessee  is  not  liahle  for  any  deficiency ."^^  It  is  no  doubt 
immaterial  in  this  connection  whether  the  forfeiture  is  enforced 
by  ejectment,  summary  proceedings,  or  actual  re-entry,  the  ma- 
terial point  being  the  cessation  of  the  leasehold  estate. 

Under  the  old  practice  in  ejectment,  in  case  such  an  action  was 
brought  to  enforce  a  forfeiture,  the  rent  to  which  the  landlord 
was  entitled  was  that  which  became  due  before  the  date  of  tbc 
fictitious  demise,  the  tenant  being  considered  as  a  trespasser 
from  that  time,  and  as  consequently  thereafter  liable  only  for 
mesne  profits  as  distinguished  from  rent.°-^  Under  the  modern 
practice,  the  rent  which  becomes  due  prior  to  the  commencement 
of  an  action  by  the  landlord  to  recover  possession  would  ordi- 
narily, it  seems,  be  recoverable,  and  that  only,^25  unless  there  is, 
in  the  particular  case,  an  actual  re-entry  or  declaration  of  forfei- 
ture, sufficient  in  itself  to  make  the  tenant  continuing  in  posses- 
sion a  wrongdoer  from  that  time,  in  which  case  there  could  be  no 
recovery  as  for  rent  subsequently  becoming  due,^25a  though  the 
landlord  might,  in  some  cases,  it  seems,  recover  mesne  profits 
from  that  time.^^^ 

Though  the  rule  is  settled  that,  apart  from  express  stipulation, 
there  can  be  no  recovery  as  for  rent  falling  due  after  the  en- 
forcement of  a  forfeiture  for  breach  of  condition,  the  courts 
have  shown  a  disposition  to  uphold  provisions  in  the  instrument 
of  lease,  continuing  the  liability  of  the  lessee  in  such  case  in 

Allen)   364;   Sutton  v.  Goodman,  194  E.  590;  Stuyvesant  v.  Davis,  9  Paige 

Mass.    389,    80    N.    E.    608;     Hall    v.  (N.  Y.)    427. 

Joseph  Middleby,  Jr.,  197  Mass.  485,       925  See  Jones  v.  Carter,  15  Mees.  & 

83  N.  E.  1114;    Stuyvesant  v.  Davis,  W.  718;    Coburn  v.  Goodall,   72  Gal. 

9    Paige     (N.    Y.)    428;    Hackett    v.  498,  14  Pac.  190,  1  Am.  St.  Rep.  75. 
Richards,  13  N.  Y.   (3  Kern.)   138.  02.'5a  See  Bris^ham  Young  Trust  Co. 

In  Isom  v.  Rex  Crude  Oil  Co.,  147  v.    Wagener,   13    Utah,    236,   44    Pac. 

Cal.  659,  82  Pac.  317,  it  was  decided  1030. 

that  the  lessor,  rescinding  the  lease       026  See    Johannes    v.    Kielgast,    27 

under  Cal.  Civ.  Code,  §  1930,  author-  111.    App.    576;     Fifty    Associates    v. 

izing  him  to  rescind  if  the  premises  Rowland,    59    Mass.    (5    Gush.)    214. 

are  used    for   a   purpose   other   than  in  Fish  v.  Ryan,  88  111.  App.  524,  it 

that  for  which  they  are  let,  need  not  is    said    that    a    tenant    wrongfully 

repay  the  rent  already  paid  to  him  holding   possession   after  the   forfei- 

for  the  expired  portion  of  the  term,  ture  of  the  leasehold  is  liable  in  use 

923  Ex   parte  Houghton,   1   Lowell,  and  occupation.     This  appears  to  be 
554,  Fed.  Gas.  No.  6.725.  incorrect,    as    he    is    no    longer    the 

924  Oldershaw  v.  Holt.  12  Adol.  &  tenant  of  the  lessor.     See  post,  §  304. 
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spite  of  the  termination  of  the  tenancy.  Thus  it  has  been  decided 
that  the  parties  may  \alidly  stipuhite  that,  upon  the  termination 
of  the  tenancy  by  re-entry  or  equivalent  action  on  the  part  of 
the  hindlord,  he  may  re-let  to  another  at  the  risk  of  the  tenant, 
the  latter  remai.ning  liable  for  any  deficiency  in  the  amount 
so  obtained  as  compared  with  that  reserved  by  the  orijjinal 
k'ase.^27  ^n(j  even  a  provision  that  the  lessee  shall  remain 
liable  for  rent  in  spite  of  the  forfeiture  of  his  term  has  been  up- 
held,^"* thouf^rh  such  a  provision  will  enable  the  landlord,  havint,' 
re-let  to  another,  to  claim  from  the  first  lessee,  not  the  whole 
rent  reserved  by  the  lease  to  him,  but  only  the  deficiency  left 
after  crediting  thereon  the  amount  reserved  by  the  second 
lease.^-^ 

AVhon  the  landlord  is  authorized  to  re-let  at  the  risk  of  the 
tenant  and  hold  him  liable  for  any  deficiency,  he  must,  it  is  said, 
in  order  to  be  able  to  assert  a  continuinj:^  liability  for  the  rent, 
make  an  honest  and  reasonable  attempt  to  re-let,  and  he  can- 
not refrain  from  making  any  attempt  and  yet  hold  the  former 
tenant  personally  liable  for  the  accruing  rent  under  the  lease.^^'^ 
Nor  can  he,  witliout  good  reason,  refuse  to  re-let  to  a  particular 
person  who  offers  to  take  a  lease,  and  he  is  liable  for  any  loss 
occasioned  by  such  a  refusal.^^^  It  is  sufficient,  however,  that 
he  manages  the  property  in  good  faith,  according  to  his  best 
judgment,  for  the  interest  of  the  former  tenant  as  well  as  for 
his  own,''-^-  and  if  he  re-lets  at  what  appears  to  be  the  best  rent 
obtainable,  tlie  former  tenant  cannot  complain,''''^  nor  is  he  bound 
to  re-let  to  a  particular  person  merely  because  that  person  is 

027  Way  V.  Reed,  8S  Mass.    (6  Al-  oso  Grommes  v.  St.  Paul  Trust  Co., 

len)  364:  Hall  v.  Gould,  13  N.  Y.  (3  147    111.   634,    35   N.    E.    820,   37    Am. 

Kern.)   127;  Hackett  v.  Richards,  13  St.    Rep.    248. 

N.  Y.  (3  Kern.)  138;  Nathan  v.  Gen-  nno  International      Trust      Co.      v. 

dron    Iron  Wheel  Co..  18  Misc.  374,  Weeks,  203  U.    S.   364,   51  Law.  Ed. 

41  N.  Y.  Supp.  661;   Lewis  v.  Stafford,  224. 

24  Misc.  717,  53N.  Y.  Supp.  801;    Bald-  «3i  pitch     v.    Armour,     59     N.     Y. 

win  V.  Thibaudeau,  28  Abb.  N.  C.  14,  Super.   Ct.    (27  Jones  &  S.)    413,  14 

17    N.    Y.    Supp.    532;    Woodbury    v.  N.  Y.   Supp.   310. 

Sparrell    Print,    187    Mass.    426,    73  0^2  Edmands  v.  Rust  &  Richardson 

N.  E.  547.  Drug   Co.,   191   Mass.    123,   77   N.    R. 

928Grommes  v.  St.  Paul  Trust  Co.,  713. 

147   111.   63'<,    35  N.   E.    820.    37   Am.  n^s  See  James  v.  Rubino,  30  Misc. 

St.    Rep.    218:    Heimp    Pr"w.    Co.    v.  452.  62  N.  Y.  Supp.  468. 
Flannery,  137  111.  309,  27  N.  E.  286. 
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satisfactory  financially  to  such  former  tenant.^34  Furthermore, 
he  is  under  no  obligation  to  join  adjoining  premises  owned  by 
him  to  those  leased,  in  order  to  e£[ectuate  a  re-letting  of  the 
latter.935 

The  landlord,  while  he  is  under  no  obligation  to  make  im- 
provements in  order  to  re-let,  should,  it  has  been  said,  make  small 
repairs  necessary  to  render  the  premises  tenantable,  having  in 
view  the  surrounding  circumstances  and  the  fact  of  the  first  les- 
see's interest  in  the  matter.9"*5  The  burden  of  showing  diligence 
in  regard  to  re-letting  is,  it  is  said,  upon  the  landlord  suing  to 
recover  under  the  clause  in  question.^^'^ 

The  landlord,  after  making  a  new  lease  to  another,  cannot, 
until  there  has  been  an  actual  default  by  the  new  tenant,  recover 
as  against  the  former  lessee  more  than  the  difference  in  the  rents 
reserved,^^^  and  if  any  rent  under  the  new  lease  is  not  collected 
owing  to  his  neglect,  he  must  nevertheless  credit  the  former  les- 
see with  the  amount  thereof.^^g  He  cannot  make  improvements 
for  the  purpose  of  obtaining  a  higher  rent  and  charge  the  former 
lessees  with  the  cost  thereof.^^^ 

The  validity  of  an  agreement  of  this  character  has  been  held 
to  be  independent  of  the  fact  that  the  forfeiture  is  enforced  by 
a  summary  proceeding,  and  that  the  statute  provides  that  a  judg- 
ment in  such  a  proceeding  shall  terminate  the  relation  of  land- 
lord and  tenant.'-^^ 

In  Massachusetts,  a  provision  that  the  lessee  "should  be  liable 
to  the  lessor  for  all  loss  and  damage  sustained  by  the  lessors  on 
account  of  the  premises  remaining  unleased,  or  being  let  for  the 
remainder  of  the  term  for  a  less  rent  than  that  herein  reserved," 
has  been  held  to  impose  no  obligation  to  make  any  payments 
until  the  premises  cease  to  remain  unleased.'^'i-     In  New  York, 

934  Bdmands  v.  Rust  &  Richardson  Super.  Ct.  (27  Jones  &  S.)  413,  14 
Drug  Co  ,  191  Mass.  123,  77  N.  E.  713.    N.   Y.   Supp.   319. 

935  Woodbury     v.     Sparrell     Print,       »« Hackett  v.  Richards,   13  N.   Y. 
198  Mass.  1,  84  N.  E.  441.  (^  Kern.)  138;  McCready  v.  Linden- 
born,  172  N.  Y.  400,  65  N.  E.  208. 

941  Slater  v.  Von  Chorus,  120  App. 
Div.  16,  104  N.  Y.  Supp.  996;    Pan- 
9.-7  Woodbury     v.     Sparrell     Print,    ^^^^  ^    p^g^j^^^   55  ^j^^    244,  105  N. 

198  Mass.  1,  84  N.  E.  441.  Y.  Supp.  495;   Slater  v.   Bonfiglio,  56 

93S  HackeU   v.  Richards,  13  N.  Y.  Misc.  385,  106  N.  Y.  Supp.  861. 

(3  K'jrn.)   138.  942  Woodbury     v.     Sparrell     Print, 

989  Fitch     v.     Armour,     59     N.     Y.  187  Mass.  426,  73  N.  B.  547. 


936  Woodbury    v.     Sparrell     Print, 
198  M^.s-.    1,  84  N.  E.  441. 
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aniler  a  provisirsn  that  the  lessee  should  pay  any  deficiency  upon 
the  re-letting  in  equal  monthly  installments  as  the  amount 
thereof  should,  from  month  to  month,  be  ascertained,  by  de- 
(hietinj;  from  tlie  rent  reserved  the  rent  received,  it  was  held 
that  a  separate  and  independent  cause  of  action  arose  every 
month  on  the  ascertainment  of  the  deficiency,  and  that  while 
the  landlord  could  recover  in  one  action  the  sum  of  the  defi- 
eiencies  accruing  during  a  succession  of  mouths  up  to  the  time 
of  bringing  the  action,  he  could  not  recover  for  a  deficiency  which 
accrued  thereafter.'^''^  It  has  been  suggested  in  the  same  state 
thiat,  in  the  absence  of  a  provision  for  ascertaining  the  deficiency 
monthly,  the  lessor  would  have  to  await  the  ascertainment  of  the 
total  deficiency  by  reason  of  the  ending  of  the  term  before  bring- 
ing suit.^-*^ 

Such  a  clause,  authorizing  the  lessor,  after  re-entry,  to  lease 
at  the  risk  of  the  lessee,  does  not  entitle  the  lessee  to  the  benefit 
of  any  excess  of  rent  obtained  on  the  new  letting  over  that  pay- 
able under  the  former  lease,  to  be  asserted  against  a  claim  for 
rent  accruing  under  the  former  lease  l)i  fore  the  re-entry,  nor  can 
the  lessee  assert,  as  against  such  claim,  that  the  re-letting  was  at 
too  small  a  rent.'^'*^ 

In  New  York  it  has  been  decided  that  a  provision  authorizing 
the  lessor,  upon  a  "re-entry"  by  him,  to  re-let  on  account  of 
the  original  lessee,  applies  only  when  the  re-entry  is  by  means 
of  a  common-law  action  of  ejectment,  and  not  when  it  is  by 
means  of  a  summary  proceeding.°-*^  A  provision  giving  such  a 
privilege  of  re-letting  after  "resuming  possession"  has  been 
differently  regarded,^'*"  as  has  one  authorizing  the  lessor  to  re- 
let after  "re-entry  by  force  or  otherwise, "^^^  or  after  "re-entry 
by  any  of  the  forms  known  to  the  law.  "^'•^ 

The  benefit  of  a  clause  of  this  character,  entitling  the  lessor 

»*8  McCready  v.  Linrlenborn,  172  o*t  Lanrlesraan  v.  Hauser,  45  Misc. 
N.  Y.  400,  65  N.  E.  208.  603,  91  N.  Y.  Supp.   6. 

944  Harding    v.     Austin,     93     App.        "^^  Anzolone   v.    Paakusz.   96   App. 

Div.  18S,  89  N.  Y.  Supp.  203;  Slater 
V.  Bonfiglio,  56  Misc.  385,  106  N.  Y. 
Supp.  861. 


Div.  564,  87  N.  Y.  Supp.  887. 

»45  Richardson      v.      Gordon,      188 


Mass.  279,  74  N.  B.  344.  no  Baylios     v.     Ingram,     84     App. 

046  Michaels   v.    Fishel,    169    N.    Y.    Div.  360.  82  N.  Y.  Supp.  891;  Id.,  181 
381,  62  N.  E.  425,  57  L.  R.  A.   317.      N.  Y.  518,  73  N.  E.  1119. 
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to  re-let  at  the  lessee's  risk,  passes  upon  a  transfer  of  the  rever- 
sion-^^" 

In  these  cases,  it  is  to  be  observed,  in  which  the  lessee,  by  ex- 
press stipulation,  continues  liable,  after  the  forfeiture  of  his  in- 
terest, for  the  amount  of  the  rent  reserved  in  the  lease,  or  for 
any  excess  of  such  amount  over  that  obtained  on  a  new  lease, 
the  continuing  liability  is  not,  properly  speaking,  for  rent,  since 
the  tenancy  to  which  the  rent  appertained  has  ceased  to  exist. 
It  is  merely  a  contractual  liability  to  the  extent  naraed.'^^i  But 
it  has  been  decided  that  the  claim  may  be  pleaded  as  one  for 
rent.952 

Upon  the  termination  of  the  tenant's  interest  by  a  forfeiture, 
diiriujj?  a  particular  rent  period,  the  rent  is  not,  in  the  absence  oi" 
a  statutory  provision  or  express  stipulation  to  the  contrary,  ap- 
portionable  as  to  time,»52a  and,  consequently,  unless  the  rent  is 
payable  in  advance,  the  landlord  loses  all  the  rent  for  that 
period.^^3  Foj.  this  reason  it  is  advisable  for  him  to  insert  in  the 
instrument  of  lease  an  express  provision  reserving  rent  for  a  pro- 
portionate part  of  the  period  in  which  forfeiture  may  take  place.^'* 
This  is,  however,  unnecessary  when  there  is  a  stipulation,  such  as 
that  above  referred  to,  continuing  the  lessee's  liability,  conceding 
that  a  stipulation  of  the  latter  character  would  be  regarded  as 
valid  in  the  particular  jurisdiction. 

In  case  the  rent  is  payable  in  advance,  the  tenant  is  the  o.ne  to 
suffer  by  reason  of  the  nonapportionability  of  the  rent,  the  land- 
lord being,  it  seems,  entitled  to  the  rent  for  the  whole  period, 
though  he  re-enters  on  the  day  after  it  falls  due.  It  has  been  so 
decided  in  England,^^^  and  such  a  view  has  been  adopted  in  New 
York  in  connection  with  summary  proceedings  to  recover  pos- 
session for  default  in  payment.^^^^     In   Massachusetts  »55b   and 

950  Weeks  v.  International  Trust  obs  Ellis  v.  Rowbotham  [1900]  1  Q. 
Co.,  60  C.  C.  A.  236,  125  Fed.  370.         B.  740;   Hall  v.  Middleby,  197  Mass. 

951  See  Hall  v.  Gould,  13  N.  Y.  (3    485,  83  N.  E.  1114. 

Kern.)    127;    Grommes    v.    St.    Paul  95*  See    Davidson's    Precedents    in 

Trust  Co.,  147  111.  634,  35  N.  E.  820,  Conveyancing   (3d  Ed.)   vol.  5,  pt.  1, 

37  Am.   St.   Rep.   248;    Woodbury  v.  p.   109,  note. 

Sparrell  Print,  187  Mass.  426,  73  N.  955  Ellis    v.    Rowbotham    [1900]    1 

B.   547.  Q.   B.   740. 

952  Weeks  v.  International  Trust  i>5.=.n  Healy  v.  McManus,  23  How. 
Co.,  60  C.  C.  A.  236,  125  Fed.  370.  Pr.    (N.  Y.)    238:    McNulty  v.   Duffy, 

952a  See  ante,  §  176  a.  59  N.  Y,  Supp.  592;  Cunningham  v. 
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Michigan'^'*-'^*^  a  contrary  view  has  been  asserted,  nr fortunately 
without  any  dist-ussioji  of  the  matter.     It  is  dilTicult  to  under- 
stand how,  nnt  havinp:  become  due  at  the  commencement  of  the 
rent  period,  it  cau  cease  to  be  due  because  the  tenancy  subse- 
(jucntly  comes  to  an  end. 

In  ctise  the  tenant  redeems  from  a  forfeiture  he  is,  it  has  been 
decided,  entitled  to  recover  from  his  subtenant  the  rent  payable 
under  a  sublease  previously  made  by  him  to  the  latter,  though 
the  subtenant  had,  after  the  forfeiture,  attorned  to  the  head  les 
sor  and  paid  rent  to  him."-'''"''^ 

k.  Taking  under  eminent  domain.  It  is  stated  in  a  number 
of  eases  that  a  taking  of  premises  under  the  power  of  eminent 
domain,  and  the  ouster  of  the  tenant  as  a  result  thereof,  does  not 
involve  an  eviction  of  the  tenant,"^''  and  the  courts  have,  as  a 
general  rule,  considered  the  question  of  the  effect  of  such  taking 
upon  the  liability  for  rent  without  reference  to  the  common-law 
rules  as  to  the  effect  upon  such  liability  of  an  eviction  either 
by  the  landlord  or  by  paramount  title.  In  discussing  this  ques- 
tion we  will  consider  first  the  decisions  as  to  the  effect  of  a  taking 
of  the  whole  premises  and  then  those  as  to  the  effect  of  a  taking 
of  part  only. 

There  are  perhaps  two  decisions  to  the  effect  that  it  is  no  de- 
fense to  the  claim  for  rent  that  the  whole  premises  have  been 
taken  for  pulilic  use  liy  the  state,  or  by  some  person  acting  under 
authority  from  the  state,  it  being  considered  that  the  covenant 
to  pay  rent  remains  operative  in  spite  of  the  fact  that  the  covenan- 
tor no  longer  has  any  interest  in  the  land  from  which  to  pay  it, 
he  receiving  compensation  for  the  value  of  his  interest."-"^^    More 

Phillips.  1  E.  D.  Smith  (N.  Y.I  416;  City  of  Boston.  37  Mass.   (20  Pick.) 

Bernstein    v.    Heinemann,    23    Misc.  159;    Folts  v.  Huntley,  7  Wend.   (N. 

464,  51  N.  Y.  Supp.  4C7;   Manning  v.  Y.)   210;   Stubbings  v.  Evanston,  136 

Ferrier,  27  Misc.  522,  58  N.  Y.  Supp.  111.  37,  26  N.  E.  577,  11  L.  R.  A.  839, 

332.  20  Am.   St.  Rep.  300;   Gluck  v.  City 

o^.-Jh  Sutton  V.  Goodman.  194  Mass.  of  Baltimore,  81  Md.  315,  32  Atl.  515, 

389.  80  N.  E.  608;  HaM  v.  Middleby.  48  Am.  St.  Rep.  515;    Dyer  v.  Wight- 

197  Mass.  485,  83  N.  E.  1114.  man.   66  Pa.   425;    Foote   v.    City   of 

o-ir-c  Wreford  v.  Kenrick,  107  Mich.  Cincinnati.  11  Ohio.  408.  38  Am.  Dec. 

389,   65   N.   W.   234.  737. 

955d  Wilson    V.    Jones.    64    Ky.     (1       ""Foote  v.  City  of  Cin^-innati,  11 

Bush)    173.  Ohio.  408,  38  Am.  Dec.  737;    Folts  V. 

or.8  Parks    v.    City    of    Boston.    32  Hnntipy,  7   Wend.    (N.   Y.)    210.     In 

Mass.   (15   Pick.)    19S;    Pattsrson   v.  the  latter  case  there  was  a  "perpet- 
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usually,  however,  it  has  heen  decided  that  if  the  whole  of  the 
premises  are  taken,  the  liability  of  the  tenant  upon  his  covenant 
to  pay  rent  comes  entirely  to  an  end.^^^ 

Some  of  the  latter  class  of  decisions  apparently  regard  such 
a  case  as  governed  by  the  decisions,  which  we  have  elsewhere 
ventured  to  question,^!^^  to  the  effect  that  the  termination  of  the 
lessor's  estate  before  the  expiration  of  the  term  named  in  the 
lease  of  itself  relieves  the  lessee  from  any  further  liability  for 

ual  lease"  of  the  use  of  the  waters  rent  thereafter  accruing,  did  not 
of  a  creek,  and  the  creek  was  after-  relieve  him  from  liability  for  rent 
wards  diverted  by  the  state  canal  which  had  previously  come  due, 
commissioners,  and  it  was  held  that  although  payable  in  advance,  the 
the  liability  for  "rent"  remained,  tenant  having  been  given  damages 
This  was  in  reality  not  a  "lease,"  on  the  theory  that  he  would  pay 
it  would  seem,  nor  was  the  compen-  such  rent.  As  to  a  possible  conflict 
sation  "rent."  It  was  a  conveyance  between  the  above  cited  New  York 
of  certain  water  rights,  with  a  cov-  case  and  the  earlier  case  of  Folts 
enant  on  the  part  of  the  grantee  to  y.  Huntley,  7  Wend.  (N.  Y.)  210,  see 
pay  annually  a  sum  in  gross  in  com-   ante,  note  957. 

pensation  therefor.  It  is,  however.  That  such  a  defense  must  be  spe- 
in  terms,  a  decision  that  the  taking  cially  pleaded  in  an  action  for  rent, 
of  the  whole  subject-matter  of  a  see  Hays  v.  Haffen,  31  Misc.  655,  64 
lease  does  not  terminate  the  lia-  N.  Y.  Supp.  1111. 
bility  for  rent.  So  considered,  there  in  Uhler  v.  Cowen,  199  Pa.  316,  49 
are  later  decisions  of  the  interme-  Atl.  77,  where  the  city,  having  stat- 
diate  appellate  court  not  in  accord  utory  authority  to  open  a  street 
therewith.  See  Lodge  v.  Martin,  31  through  private  property  upon  three 
App.  Div.  13,  52  N.  Y.  Supp.  385;  months'  notice  to  the  owner,  gave 
Gugel  V.  Isaacs,  21  App.  Div.  503,  48  notice  to  the  lessor  that  it  would  re- 
N.  Y.  Supp.  594.  quire    the    property    at    the    end    of 

95S  Barclay  v.  Pickler,  38  Mo.  143;  three  months,  and  the  lessor  served 
Corrigan  v.  Chicago,  144  111.  537,  33  this  notice  on  the  lessees,  it  was 
N.  E.  746,  21  L.  R.  A.  212;  Dyer  v.  held  that  the  lessees  could  remove 
Wightman,  66  Pa.  425;  O'Brien  v.  from  the  premises  at  the  end  of  the 
Ball,  119  Mass.  28,  20  Am.  Rep.  299;  three  months  without  further  lia- 
McCardell  v.  Miller,  22  R.  I.  96,  46  bility  for  rent,  although  the  city  did 
Atl.  184;  Lodge  v.  Martin,  31  App.  not  then  take  possession,  the  pos- 
Div.  13,  52  N.  Y.  Supp.  385.  In  sibility  of  their  subsequent  enjoy- 
Gugel  V.  Isaacs,  21  App.  Div.  503,  48  ment  of  the  premises  being  so  un- 
N.  Y.  Supp.  594  (judgment  affirmed,  certain  as  to  be  valueless,  and  the 
without  opinion,  162  N.  Y.  636,  57  lessor  having  the  right  by  statute 
N.  E.  1111),  it  was  decided  that  the  immediately  to  proceed  against  the 
acquisition  of  the  premises  by  the  city  for  damages, 
city  by  condemnation  proceedings,  959  See  ante,  §  78  p  (3). 
while   it   relieved    the    tenant    from 
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rent.^®^  But  the  lessor's  estate  is  not,  properly  speaking,  "term- 
inated" by  reason  of  its  forced  sale  to  the  state  or  to  the  cor- 
poration exercising  the  power  of  emiueait  domain,  any  more  than 
it  is  terminated  by  its  transfer  to  a  private  individual,  and  a 
transfer  of  the  lessor's  estate  to  a  third  person,  whether  volun- 
tary or  involuntary,  is  no  reason  for  relieving  the  tenant  frum 
rent.  Were  the  lessor's  interest  taken  without  the  tenant's  in- 
terest being  taken,  as  would  occur  when  the  tenant  is  not  made 
a  party  to  the  condemnation  proceeding,^°^  the  tenant  would 
presumably  be  liable  for  rent  to  the  state  or  corporation  which 
has  succeeded  to  the  rights  of  the  lessor. 

In  Pennsylvania  the  view  that  the  liability  for  rent  ceases  upon 
a  taking  under  eminent  domain  is  in  terms  based  on  the  fact  that 
the  courts  of  that  state  have  jurisdiction  both  at  law  and  in 
equity,  and  that  consequently,  even  in  the  condemnation  proceed- 
ing, the  interests  of  the  landlord  would  be  secured  by  the  im- 
mediate payment  to  him  of  the  whole  fund,  instead  of  leaving 
part  of  it  in  the  hands  of  the  tenant  to  be  paid  by  him  in  install- 
ments in  accordance  with  the  covenant  for  rent,  and  that  there- 
fore the  relation  of  landlord  and  tenant,  and  the  liabilities  inci- 
dent thereto,  are  to  be  regarded  as  extinguished  by  such  a  pro- 
ceeding.®^2 

In  two  states  a  distinction  is  taken  between  the  case  in  which 
the  ownership  of  the  premises  passes  to  the  state  or  other  public 
agency,  that  is,  in  which  the  "fee'  is  taken,  as  it  is  usually  ex- 
pressed, and  that  in  which  an  easement  merely  in  the  land  is 
taken,  giving  a  right  of  user  only,  and  leaving  the  ownership  of 

oeo  In  O'Brien  v.  Ball,  119  Mass.  merely  a  life  estate.  The  theory 
28,  20  Am.  Rep.  299,  it  is  said  that  which  is  thus,  by  Implication, 
"the  liability  to  pay  the  rent  re-  adopted  in  O'Brien  v.  Ball,  supra, 
served  ceased  with  the  termination  that  the  rent  ceases  on  a  taking  un- 
of  the  (lessor's)  estate  during  the  der  eminent  domain  because  the  les- 
term  subsequent  to  the  making  of  sor's  estate  then  terminates,  seems 
the  lease  and  the  entry  of  the  les-  to  be  also  adopted  in  Corrigan  v. 
see)  under  it,"  and  reference  is  Chicago,  144  111.  537,  33  N.  E.  746, 
made  to  Lamson  v.  Clarkson,  113  21  L.  R.  A.  212,  and  Barclay  v.  Pick- 
Mass.    348,    1.S    Am.    Rep.    498.    and   ler,  38  Mo.  143. 

cases  there  cited.  The  latter  case  »8i  Lewis,  Eminent  Domain,  §§ 
merely  decided  that  the  tenant's  Ha-    326,  339. 

bllity  for  rent  ceases  when  the  land-  no2  Dyor  v.  Wi<;htman,  66  Pa.  425 
lord's  estate  comes  to  an  end,  as  for  (ante,  note  958),  approved  in  Uhler 
instance     when     the     landlord     has   v.  Cowan,  192  Pa.  433,  44  Atl.  42, 
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the  land  URdistiirbed,^*^^  it  being  decided  that  while,  in  the 
former  case,  the  liability  for  rent  immediately  comes  to  an  end, 
in  the  latter  case  it  comes  to  an  end  only  when  the  tenant  is 
ousted  by  the  beneficiary  of  the  condemnation  proceeding  for  the 
purpose  of  enjoyment  of  the  easement.^^*  Having  in  view  the 
very  decided  statement  by  at  least  one  of  these  courts,  that  dis- 
possession under  eminent  domain  proceedings  does  not  involve 
an  eviction,9^5  it  might  be  inquired  on  what  theory  the  liability 
for  rent  is  to  be  regarded  as  terminated  even  by  the  actual  ouster 
of  the  tenant,  the  title  to  the  fee  remaining  as  before,  but,  apart 
from  this,  the  distinction  suggested  seems  a  sound  and  rational 
one,  as  we  will  attempt  to  show  in  discussing  the  effect  of  the 
condemnation  of  a  part  only  of  the  premises  as  regards  the  lia- 
bility for  rent. 

The  taking  of  a  part  only  of  the  premises  under  the  power  of 
eminent  domain  does  not,  it  has  been  decided,  affect  or  in  any 
way  diminish  the  liability  of  the  tenant  for  the  whole  amount  of 
the  rent  rcserved.^^^  This  view  is  thus  stated  in  what  may  be 
regarded  as  a  leading  case  on  the  subject:  "The  lessee  takes 
his  term,  just  as  every  other  owner  of  real  estate  takes  title,  sub- 
ject to  the  right  and  power  of  the  public  to  take  it  or  a  part  of 
it,  for  public  use,  whenever  the  public  necessity  and  convenience 
may  require  it.  Such  a  right  is  no  incumbrance ;  such  a  taking 
is  no  breach  of  the  covenant  of  the  lessor  for  quiet  enjoyment. 
The  lessee  then  holds  and  enjoys  exactly  what  was  granted  him, 
as  a  consideration  for  the  reserved  rent;  which  is,  the  whole  use 
and  beneficial  enjoyment  of  the  estate  leased,  subject  to  thr 
sovereign  right  of  eminent  domain  on  the  part  of  the  public. 
If  he  has  suffered  a.ny  loss  or  diminution  in  the  actual  enjoyment 
of  this  use,  it  is  not  by  the  act  or  sufferance  of  the  landlord ;  but 
it  is  by  the  act  of  the  public,  against  whom  the  law  has  pro- 
ses As  to  this  distinction,  see  2  see  Parks  v.  City  of  Boston,  32 
Tiffany,  Real  Prop.  §  472.  Mass.    (15   Pick.)    198;    Patterson   v. 

sGiEmmes  v.  Feeley,  132  Mass.  City  of  Boston,  37  Mass.  (20  Pick.) 
346;  Devine  v.  Lord,  175  Mass.  384,  159;  Stubbings  v.  Village  of  Evan- 
56  N.  E.  570,  78  Am.  St.  Rep.  502;  ston,  136  111.  37,  26  N.  E.  577,  11  L. 
Rhode  Island  Hospital  Trust  Co.  v.  R.  A.  839,  29  Am.  St.  Rep.  300.  It 
Hayden,  20  R.  I.  544,  40  Atl.  421,  42  was  so  decided  in  Gliick  v.  City  of 
L.  R.  A.  107.  See  McCardell  v.  Mil-  Baltimore,  81  Md.  315,  32  Atl.  515,  48 
ler,  22  R.  I.  96,  46  Atl.  184.  Am.  St.  Rep.  515,  while  in  the  later 

965  See  ante,  at  note  956.  case  of  City  of  Baltimore  v.  Latrobe. 
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vidfd  him  an  ample  remedy.  If  he  is  compelled  to  pay  the  full 
••ompensatioii,  for  the  estate  actually  diminished  in  value,  this 
is  an  element  in  eomputin*,'  the  compensation  which  he  is  to 
r(>ceive  from  the  public. "»«'  This  language  is  broad  enough  to 
impose  a  cojitiuuing  liability  for  rent  even  when  the  whole  of 
the  premises  is  taken,  but  the  case  is  usually  referred  to  merely 
as  authority  for  the  view  that  there  is  no  abatement  of  rent  on 
a  partial  taki.ng,  and  that  the  rent  entirely  ceases  on  a  taking 
of  all  the  premises  is  decided  in  a  later  case  in  the  same  state. 
It  may  perhaps  be  questionable  whether  the  authority  of  the 
earlier  cases,  even  as  confined  to  cases  of  partial  taking  only,  is 
not  somewhat  shaken  in  that  state  by  the  view  of  the  subject 
involved  in  the  later  decision.'^^s  However  this  may  be,  the 
earlier  decision  has  been  cited  in  other  states  as  authority  for 
the  view  that  a  partial  taking  does  not  affect  the  tenant's  lia- 
bility for  the  whole  rent. 

While,  as  indicated,  the  view  just  presented  is  adopted  in  some 
of  the  jurisdictions  in  which  the  question  has  arsen,  there  are 
also  decisions  to  the  e^ect  that  upon  a  partial  taking  under  the 
power  of  eminent  domain  the  rent  is  apportioned,  and  that  the 
tenant  is  thereafter  liable  ooily  for  an  amount  proportioned  to 
the  value  of  the  part  of  the  premises  not  taken.^*'^ 

The  practical  objection  to  the  view  that  a  partial  taking  does 
not  affect  the  liability  for  rent,  an  objection  which  is  applicable 

101  Md.  621,  61  Atl.  203,  it  was  de-  the  landlord's  estate  has  come  to  an 

cided   that  the   rent   should   be   ap-  end,  it  would  seem  that  in  the  case 

portioned,  the  later  case  being  distin-  of  a  partial  taking  the  landlord's  es- 

guished  from  the  earlier  one  on  the  tate    would   come   to   an   end   as    to 

ground  that  it  involved  a  lease  for  that    portion,     and     that    the    rent 

ninety-nine  ye^-rs  renewable  forever  should  cease  in  proportion, 

and  a  taking  of  a  large  part  of  the  i>'!n  Biddle     v.     Hussman,     23     Mo. 

land,  while  the  earlier  case  involved  597;  Kingsland    v.  Clark,  24  Mo.  24; 

a  short  term  lease  only  and  a  tak-  Board  of  Levee  Com'rs  v.  Johnson, 

ing  of  a  small  portion  of  the  land.  66  Miss.  248,  6  So.  199;  Cuthbert  v. 

»87  Parks    v.    City    of    Boston,    32  Kuhn,   3  Whart.    (Pa.)    357,  31  Am. 

Mass.     (15    Pick.)     198,    per    Shaw,  Dec.  513  (rent  in  fee  apportioned  in 

(3.    J.  equity) ;    Uhler    v.    Cowen,    192    Pa. 

t>n'»  O'Brien  v.   Ball.   119   Mass.   28,  443,  44  Atl.  42    (semble).     See  Dyer 

20  Am.  Rep.  299,  supra.     The  theory  v.   Wightman,   66   Pa.   427,  and   City 

adopted,  by  implication,  in  this  case,  of  Baltimore  v.  Latrobe.  101  Md.  621, 

heing,   as    above   stated    (ante,   note  61  Atl.  203,  ante,  note  966. 
960),   that   the   rent  ceases   because 
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with  even  greater  force  to  the  view  that  an  entire  taking  does 
not  affect  such  liability,  is  that,  while  it  results  in  giving  the 
tenant  a  part  of  the  damage?  for  the  taking  of  the  premises,  on 
the  theory  that  he  will  continue  to  pay  rent  to  the  landlord,  it 
furnishes  no  security  that  he  will  do  so,  and  the  result  may  be 
that  the  tenant,  having  gotten  this  fund,  which  equitably  be- 
longs to  the  landlord,  as  representing  future  rent  payments,  will 
dispose  of  it  for  other  purposes,  and  the  landlord,  if  the  tenant 
is  pecuniarily  irresponsible,  is  without  any  possible  relief.  In 
view  of  this  possibility  it  is  in  one  case  said  that  "if  a  case  should 
arise  where,  upon  the  payment  of  the  value  of  the  leasehold 
interest  to  the  tenant,  the  remedy  of  the  landlord  to  collect  his 
rent  might  be  impaired  or  defeated  on  account  of  the  insolvency 
of  the  tenant,  or  other  cause,  a  court  of  equity  might  interpose 
to  prevent  the  payment  of  the  damages  recovered  into  the  hands 
of  the  tenant,  and  appropriate  the  fund,  or  so  much  thereof  as 
might  be  necessary,  to  the  payment  of  the  rents  due  or  to  become 
due  from  the  tenant  to  the  landlord  during  such  time  as  the 
lease  might,  by  its  terms,  continue  to  run."^'^^  Whether,  how- 
ever, equity  would  give  such  relief,  even  on  a  clear  showing  of 
insolvency,  may  be  doubtful,*^ '^^  and  the  trouble  and  expense  of 
such  a  proceeding,  and  the  impossibility  of  determining  in  ad- 
vance the  continued  solvency  of  the  tenant  during  the  whole 
period  of  the  lease,  would  render  it  at  best  an  insufficient  safe- 
guard to  the  landlord. 

It  has  been  suggested  ^"^^  that  an  equitable  result,  involving 
a  cessation  of  the  liability  for  rent  in  proportion  to  the  value  of 
the  property  taken,  could  be  reached  by  the  application  of  the 
principle  which  obtains  in  the  law  of  contracts,  that  a  party  to 
a  contract  is  discharged  if  the  performance  becomes  impossible 
by  reason  of  the  destruction  of  the  subject-matter  of  the  con- 
tract. It  may  be  remarked,  in  the  first  place,  with  reference  to 
this  suggestion,  that  the  right  to  rent  is  primarily  not  a  contract- 
ual right,^"^^  and  the  unrestricted  application  thereto  of  princi- 
ples drawn  from  the  law  of  contracts  is  always  a  matter  of  serious 

970Stubbings  v.   Village   of  Evan-    more,    81    Md.    315,    32   Atl.    515,    48 

ston,  136  111.  37,  26  N.  E.  277,  11  L.    ^™-    ^}-  .^^P"   ^^^J        ^   ,,    ^     , 

»72  Article  by  Joseph  H.   Taulane, 
R.  A.  839,  29  Am.  St.  Rep.  300.  ^^^^  .^  29  Am.  Law  Rev.  351. 

971  See  remarks  in  Gluck  v.  Balti-       073  See  ante,  at  notes  122-125. 

L.  and  Ten.  75. 
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question.  Rent  is  an  incorporeal  thing  belonc:ing  to  tlie  land- 
lord and  is  not  mcn'ly  a  name  given  to  payments  which  tlie  les- 
see contracts  to  make  to  him.  P'urthermore,  this  suggestion  is 
based,  apparently,  on  the  tlicory  that  the  land  leased  is  destroyed, 
at  least  for  the  ttiuint's  purposes,  by  the  taking  under  eminent 
domain,  and  that  tiiis  is  a  destruction  of  the  subject-matter  "of 
the  contract."  But  this  principle  of  the  law  of  contracts  has 
rarely,  if  ever,  been  applied,  it  seems,  except  in  the  case  of  the 
physical  destruction  of  material  objects,  or  of  the  destruction,  by 
interposition  of  legal  authority,  of  a  corporate  entity  in  refer- 
ence to  which  the  contract  was  made,  and  has  never  been  applied 
to  a  case  in  which  the  subject  matter  of  the  contract  is  merely 
ren:lered  in  some  way  unavailable  for  beneficial  enjoyment.  Nor 
has  it  ever,  it  is  believed,  been  applied  in  the  case  of  a  merely 
partial  destruction  of  the  subject-matter  of  the  contract.  P'ur- 
thermore,  as  we  have  before  remarked,^"*  the  lease  is  not  a  mere 
contract  of  which  the  land  is  the  subject-matter,  but  is  a  con- 
veyance of  the  land,  and  the  only  subject-matter  of  contract  in 
this  connection  is  the  rent  itself. 

It  appears  to  the  present  writer  that,  when  the  ownership  of 
either  a  part  or  the  whole  of  the  leased  premises,  the  "fee"  as 
it  is  usually  called,  is  taken  under  the  power  of  eminent  domain, 
the  liability  for  rent  should  be  proportionally  reduced  or  ex- 
tinguished, for  the  simple  reason  that  the  leasehold  interest  in 
the  land  taken  has  come  to  an  end  by  reason  of  its  merger  in  th6 
reversion.  When  the  reversion  and  the  leasehold  are  volun- 
tarily transferred  to  a  single  person  by  their  respective  owners, 
a  merger  results,"'''  and  the  same  thing  happens  when  they  are 
so  transferred  involuntarily,  as  by  condemnation,  the  fact  that 
the  transferee  is  the  state  or  some  other  public  agency  being  im- 
material. On  the  other  hand,  the  question  of  the  continuance 
of  the  tenant's  liability  for  rent  after  a  taking,  not  of  the  "fee," 
but  merely  of  an  easement,  in  the  whole  or  a  part  of  the  prem- 
ises, may,  it  is  submitted,  be  satisfactorily  solved  upon  the  theory 
that  the  dispossession  of  the  tenant  by  the  public  agency,  for  the 
purpose  of  enjoyment  of  the  easement,  after  the  latter's  acquisi- 
tion thereof,  constitutes  an  eviction  under  paramount  title."'^* 
Such  dispossession  is  not,  indeed,  under  a  paramount  title,  if  by 

t>T»See  ante,   §   IR.  07r.n  Compare     cases     cited     ante, 

87cSee  ante,  §  12  g  (2).  note  964. 
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paramount  title  is  meant  a  legal  title  which  waf:  outstanding  at 
the  time  of  the  lease,  but  neither  is  an  eviction  by  one  who  pur- 
chases, at  a  sale  under  foreclosure  of  a  mortgage  or  other  lien 
prior  to  the  lease,  such  sale  not  being  based  upon  any  legal  title 
in  the  lienor,  but  being  rather  the  exercise  of  a  mere  remedial 
right.^^^  An  exclusion  of  the  tenant  from  the  de  facto  posses- 
sion of  the  land,  by  one  having  a  right  to  exclude  him,  by  virtue 
of  a  power  existing  at  the  time  of  the  lease,  if  not,  strictly  speak- 
ing, an  eviction  under  title  paramount,  bears  such  a  resemblance 
thereto  as  properly  to  be  governed  by  the  same  principles,  as 
regards  the  effect  upon  the  liability  for  rent. 

Some  courts,  in  refusing  to  regard  a  dispossession  of  the 
teiiant  under  condemnation  proceedings  as  an  eviction,  may 
perhaps  have  been,  to  some  extent,  influenced  by  the  undesir- 
ability  of  regarding  this  as  within  the  scope  of  the  covenant  for 
quiet  enjoyment.  But  this  might  readily  be  treated  as  an  ex- 
ception to  the  general  rule  that  an  eviction  co.nstitutes  a  breach 
of  such  a  covenant,  and  in  fact  the  decisions  that  such  a  dispos- 
session does  not  involve  a  breach  of  this  covenant  proceed  upon 
the  theory  that  it  could  not  have  been  so  intended,  since  the 
covenantor  is  not  responsible  therefor,  and  the  tenant  is  other- 
wise compensated,  rather  than  upon  the  theory  that  it  does  not 
constitute  an  eviction.^"''' 

In  England  it  is  provided  by  statute  that,  upon  dispossession 
of  the  tenant  by  act  of  parliament  for  public  purposes,  the  ten- 
ant shall  be  liable  merely  for  a  part  of  the  original  rent,  pro- 
portioned to  the  value  of  the  part  of  the  premises  not  taken  ^''^ 
and  consequently  there  are  very  few  English  decisions  involving 
any  question  as  to  the  tenant's  continuing  liability  for  rent. 
Likewise,  in  this  country  occasionally  a  statute,  in  authorizing 
the  taking  of  private  property  for  public  use,  provides  for  the 
apportionment  of  the  rent  in  ease  there  is  an  outstanding  lease 

976  See  1  Harv.  Law  Rev.  65,  66;  (Pa.)  86;  Ellis  v.  Welch,  6  Mass. 
Peck  V.  Jerness,  48  U.  S.  (7  How.)  246,  4  Am.  Dec.  122;  Goodyear  Shoe 
612,  620;  Gilman  v.  Brown,  1  Mason,  Mach.  Co.  v.  Boston  Terminal  Co., 
221,  Fed.  Cas.  No.  5,441;  Ex  parte  176  Mass.  115,  57  N.  E.  214.  Seo 
Foster,  2  Story,  131,   142,  Fed.   Cas.  ante,  §  79  c  (4). 

No.  496  a;  Hutton  v.  Moore,  26  Ark.  97s  Land  Clauses  Act  1845,  §§  115- 

382;    Sparks   v.    Hess,    15    Cal.    186;  118.     See  Cripps,  The  Law  of  Com- 

2  Tiffany,  Real  Prop.  §  559.  pensation   (4th  Ed.)   p.  252. 

977  See  Frost  v.  Earnest,  4  Whart. 


1188  DEFENSES  TO  RENT.  §  182 

(  n  the  property,  in  proportion  to  the  property  taken.  Such  a 
f-tatute  providing  for  apportionment  upon  a  partial  taking  has 
1  cen  held  to  require  an  apportionment  according  to  value,  as 
at  common  law,  and  not  by  area,"'^  and  to  require  an  appor- 
tionment even  though  the  effect  of  the  public  improvement  is 
to  make  the  value  of  the  leasehold  not  taken  equal  to  that  of 
the  whole  of  the  original  leasehold,  the  tenant  being  by  the 
statute  made  chargeable  with  benefits.^'*"  Such  a  statutory  pro- 
vision is,  it  has  been  held,  for  the  benefit  of  the  tenant  and  may  be 
waived,  as  by  the  insertion  in  the  lease  of  a  stipulation  that  the 
tenant  should,  in  case  a  part  of  the  premises  is  taken,  pay  rent 
up  to  the  time  of  his  actual  dispossession,  and  that  then  the  term 
should  come  to  an  end.^^^  The  benefit  of  a  statute  in  effect 
allowing  an  apportionment,  by  giving  the  lessee  a  right  to  **  dimi- 
nution of  rent"  where  "the  thing  leased  is  taken  for  a  pur- 
pose of  public  utility,"  is  not  waived,  it  has  been  decided,  by  the 
action  of  tlie  tenant  in  paying  rent  subsequently  accruing,  under 
the  landlord's  threat  of  dispossession  by  legal  proceedings  in 
case  of  failure  to  pay.^^^  j^  ^ag  been  decided  that,  in  the  case 
of  an  apportionment  by  the  statute,  the  recovery  by  the  land- 
lord for  the  balance  of  the  rent  is  properly  in  assumpsit  for  use 
and  occupation,  and  not  in  covejiant.^s^ 

Occasionally  the  lease  itself  contains  a  stipulation  providing 
for  the  contingency  of  a  taking  of  the  premises  in  whole  or  in 
part  for  public  use.  A  stipulation  that  the  leasehold  shall  come 
to  aji  end  at  the  option  of  the  lessor,  upon  such  a  taking  in  whole 
or  in  part,  is,  it  has  been  decided,  for  the  benefit  of  the  landlord, 
and  is  intended  to  give  him  the  right  to  deprive  the  tenant  of 
any  share  in  the  damages  awarded.^84  ^  stipulation  that  the 
lease  should  come  to  an  end  in  case  the  premises  became  un- 
tenantable, owing  to  the  widening  of  a  street,  was  held  to  term- 
inate the  tenancy  so  soon  as  the  ownership  of  the  part  of  the 
building,  which  was  within  the  lines  of  the  street  as  widened, 

070  Gillpspie  v.  Thomas,  15  Wend.   La.  Ann.  1214,  24   So.  224. 

(N.  Y.  )  464;  Gillespie  v.  City  of  New       or.-.  McCarclell  v.  Miller,  22  R.  I.  96, 

York,  23  Wend.   (N.  Y.)  643.  4^    ^^j     jg^ 

OR"  Gillespie  v.  Thomas,   1.5  Wend. 
/»T  ,r  ^  A^.  o«»  Goodyear    Shoe    Mach.    Co.    v. 

(N.  Y.)  464. 

o«i  Phyfe  V.  Eimer.  45  N.  Y.  102.        Boston  Terminal  Co.,  17C  Mass.  115, 
0S2  Hinricks    v.    New    Orleans,    50    57  N.  E.  214. 
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passed  out  of  the  landlord  by  a  sale  by  the  commissioner  of  high- 
v.-ays,  since  the  building  might  thereafter  be  destroyed  at  any 
moment.^s^  A  tenant  was  regarded  as  entitled  to  consider  the 
premises  "untenantable,"  within  a  provision  of  the  lease  that 
the  landlord  might  relinquish  the  premises  and  avoid  further 
liability  for  rent,  in  case  the  premises  were  rendered  untenant- 
able by  the  elements  or  any  other  cause,  when  a  road  was  laid 
through  the  buildings  on  the  leased  premises,  so  as  to  require 
their  removaL^^*^ 

1,  Discharge  in  bankruptcy.  Eent  to  accrue  in  the  future 
cannot  ordinarily  be  proven  upon  the  bankruptcy  of  the  tenant, 
as  a  claim  against  the  tenant's  estate,^^^  since  it  is  not  an  exist- 
ing debt  or  claim,  but  is  a  mere  possibility  of  a  future  debt.^^^ 
It  seems  to  follow,  from  the  fact  that  future  rent  is  not  prov- 
able against  the  bankrupt's  estate,  that  a  discharge  in  bank- 
ruptcy does  not  ordinarily  relieve  the  bankrupt  from  liability 
for  rent  falling  due  after  the  adjudication,  or  even  after  the 
filing  of  the  petiticn,  since  the  bankrupt  act  limits  the  effect  of 
the  discharge  to  provable  debts.^^^     The  liability  for  rent  due 

985  Payne  v.  Schollhamer,  30  Misc.  served,  and,  at  the  time  of  payment 
755,  63  N.  Y.  Supp.   229.  of  the  award,  he  actually  agreed  to 

986  Hudson  County  Board  of  Chos-  pay  such  rent,  the  lessor  could  prove 
en  Freeholders  v.  Emmerich,  57  N.  therefor  upon  the  bankruptcy  of  the 
J.  Eq.  535,  42  Atl.  107.  lessee.     This  seems  correct  provided 

987  Atkins  v.  Wilcox  (C.  C.  A.)  such  contract  of  the  lessee  was  sup- 
105  Fed.  595;  Ex  parte  Houghton,  1  ported  by  a  sufficient  consideration, 
Lowell,  554,  Fed.  Cas.  No.  6,725;  In  and  was  available  to  the  lessor. 
re  Mahler,  105  Fed.  428;  In  re  Jef-  The  payments  still  to  be  made  were 
ferson,  93  Fed.  948;  In  re  Hays,  no  longer,  properly  speaking,  rent, 
Foster  &  Ward  Co.,  117  Fed.  879;  but  were  specific  sums  absolutely 
In  re  Arnstein,  101  Fed.  706;  Bray  agreed  to  be  paid  at  certain  times 
V.    Cobb,    100    Fed.    270;     Foster    v.    in  the  future. 

Kuhn,    8    Watts    &    S.     (Pa.)     183;  988  See  ante,  §  166. 

Savory    v.    Stocking,    58    Mass.     (4  989  See    Treadwell    v.    Warden,    18 

Cush.)    607;  W^ilson  v.  Pennsylvania  N.  B.  R.  353;  In  re  Collignon,  4  Am. 

Trust  Co.   (C.  C.  A.)  114  Fed.  742.  Bankr.  Rep.  250;   Bernhardt  v.  Cur- 

In  In  re  Clancy,  10  N.  B.  R.  215,  tis,  109  La.  171,  33  So.   125,  94  Am. 

Fed.  Cas.  No.  2,782,  it  was  decided,  St.  Rep.  445;  Savory  v.  Stocking,  58 

without      any      statement      of      the  Mass.    (4    Cush.)     607;    Lansing    v. 

grounds  of  the  decision,  that  if,  on  Prendergast,  9   Johns.    (N.  Y.)    127; 

condemnation  of  leased  premises  for  Stinemets   v.    Ainslie,    4    Denio    (N. 

public    use,    the    lessee    received    an  Y.)  573;  Loveland,  Bankruptcy  (6th 

award  on  the  theory  that  he  would  Ed.)    365. 
continue    liable    for    the    rent    re- 
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before  the  juljudication,  on  the  other  liand,  is  discharired  there- 
l^y  oito  since  it  is  provable  as  a  debt  involving  a  fixed  liability. 

If  the  bankrupt  is  not  the  original  lessee,  but  merely  an  as- 
signee of  the  lessee,  he  will  be  relieved  from  liability  for  subsequent 
rent  if  the  trustee  accepts  the  leasehold,  this  involving  in  eflFect  a 
reassignment,"^""  while,  if  the  trustee  does  not  accept  the  lease- 
hold, the  bankrupt  remains  liable,  until  he  reassigns  to  some 
other  person.  If  the  bankrupt  is  the  original  lessee,  he  remains 
liable  on  his  covenants  even  though  the  trustee  accepts  the 
leasehold,  in  accordance  with  the  rule  that  such  liability  cannot 
be  terminated  by  the  covenantor's  own  act."''^ 

Though  a  provision  of  the  lease  making  the  rent  for  the  whole 
term  immediately  due  upon  a  contingency  named  has  been  re- 
garded as  valid,®^2  n  jjag  been  questioned  whether  a  provision 
that  it  should  so  become  due  upon  the  bankruptcy  of  the  tenant 
would  be  enforcil)le,  so  as  to  entitle  the  landlord  to  prove  a 
claim  for  the  future  rent  as  against  the  other  creditors.'''^  A 
provision  that  the  rent  for  the  whole  terra  shall  become  due  in 
case  of  default  in  any  installment  of  rent  does  not  apply  merely 
because  a  petition  in  bankruptcy  is  filed  by  the  tenant,  no  rent 
being  due  at  the  time.^"'* 

m.  Destraction  of  or  injury  to  premises  by  unforeseen  casual- 
ty— (1)  Destruction  of  bui^ciing  on  land  leased.  The  liability  of 
the  tenant  for  accruing  rent  may  in  some  cases  be  diminished, 
suspended,  or  extinguished,  owing  to  physical  changes  or  condi- 
tions, affecting  the  utility  of  the  leased  premises,  or  their  capa- 
bility of  enjoyment  by  the  tenant  in  the  way  contemplated  at 
the  time  of  the  making  of  the  lease. 

Of  tlic  various  classes  of  pliysical  changes  or  conditions  which 
may,  in  particular  jurisdictions,  have  this  effect,  we  will  first 
consider  that  arising  from  the  partial  destruction  of  the  leased 
premises,  the  effect  of  which  is  either  to  diminish  or  entirely  to 

900  See  Loveland,  Bankruptcy    (3d  i>»3  Wilson    v.    Pennsylvania    Trust 

Ed.)   365.  Co.,    52   C.   C.   A.   374,   114   Fed.   742; 

»«oaSee    ante,    §    158    a    (2)     (j)  In    re    Winfield    Mfg.    Co.,    137    Fed. 

(n)    (a  a).  984.     Compare    dictum    in    Ex    parte 

o»i  See  Woodworth  v.  Harding,  75  Houghton,   1   Lowell,   554,  Fed.  Cas. 

App.  Div.  54,  77  N.  Y.  Supp.  969,  and  No.  6,725. 

ante,  §  157  a  (2).  no*  Atkins  v.  Wilcox,  105  Fed.  595, 

092  Piatt  V.  Johnson,  168  Pa.  47,  31  53  L.  R.  A.  118. 
All.  935,  47  Am.  St.  Rep.  877. 
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destroy  the  utility  of  the  premises  for  purposes  of  occupancy. 
It  may  happen  that  the  land  itself,  the  soil,  is  in  part  destroyed, 
as  when  the  upper  part  of  the  leased  premises  is  either  entirely 
or  partly  washed  away  by  a  neighboring  stream  or  body  of  water, 
leaving  no  part  thereof  visible  above  the  surface  of  the  water,^'*^^ 
but  this,  it  is  evident,  is  a  rare  occurrence,  and  the  destruction, 
total  or  partial,  which  calls  for  consideration,  is  almost  invar- 
iably of  buildi.ngs  or  other  improvements  erected  on  the  land. 

The  well  established  rule  of  the  common  law  is  that  the  lia- 
bility of  the  tenant  for  the  rent  called  for  by  the  lease  is  in  no 
way  affected  by  the  fact  that  buildings  or  improvements  on  the 
land  leased  are  wholly  or  partially  destroyed  by  some  unfore- 
seen casualty,  however  much  this  may  decrease  the  utility  of 
the  premises  to  the  tenant.''*'^  This  rule  finds  its  most  frequent 
application  in  the  case  of  a  total  or  partial  destruction  of  build- 
ings on  the  premises  by  fire,''^''  but  it  has  also  been  applied  when 
buildings  or  other  improvements  on  the  premises  were  destroyed 
by  a  flood,^^'  a  tempest,^^*  a  hostile  army ,9^^  and  a  mob.io*^ 

The  fact  that  the  landlord  receives  the  proceeds  of  insurance 

9»4aSee  post,  §  182  m   (5).  ing  &  Co.  v.  Wheeler,  175  111.  514,  51 

B95ln    Georgia   the    statute    (Code  N.  E.  893,  67  Am.  St.  Rep.  232;  Har- 

1895,  §  3135),  in  effect,  so  provides,   rington  v.  Watson,  11  Or.  143,  3  Pac. 

See  Mayer  v.  Morehead,  106  Ga.  434,   173,   50    Am.  Rep.    465;    Diamond   v. 

32  S.  E.  349.  Harris,  33  Tex.  634;    Arbenz  v.  Ex- 

996  Holtzapffel  v.  Baker,  18  Ves.  Jr.    ley,  Watkins  &  Co.,  52  W.  Va.  476,  44 

116;    Baker  v.  Holtzapffel,  4  Taunt.    S.  E.  149,  61  L.  R.  A.  957;  Nashville, 

45;    Belfour   v.   Weston,    1   Term   R.    C.   &  St.  L.   R.  Co.  v.  Heikens,   112 

310;    Fowler    v.    Mott,    6    Mass.    63;    Tenn.   378,   79  S.  W.  1038,  65   L.  R. 

White  v.  Molyneux,  2  Ga.  124;   Hal-   A.  298;  Roberts  v.  Lynn  Ice  Co.,  187 

lett  V.  Wylie,  3   Johns.    (N.  Y.)    44,   Mass.    402,    73    N.    E.    523;    Lincoln 

3  Am.  Dec.  457;    Cook  v.  Anderson,   Trust  Co.  v.  Nathan,  175  Mo.  32,  74 

85  Ala.  99,  4  So.  713;  Lamott  v.  Ster-   S.  W.  1007. 

ett,  1  Har.  &  J.    (Md.)    42;   Womack       997  Smith  v.  Ankrim,  13  Serg.  &  R. 

V.    McQuarry,    28    Ind.    103,    92    Am.    (Pa.)   39. 

Dec.  306;   Buerger  v.  Boyd,  25  Ark.       »»8  Peterson  v.   Edmonson,   5  Har. 

441;    Felix  v.    Griffiths,   56   Ohio   St.    (Del.)    378. 

39,  45  N.  E.  1092;   Fowler  v.  Payne,       990  paradine    v.    Jane,    Aleyn,    26; 

49'  Miss.   32;     Cowell  v.  Lumley,   39    Robinson    v.    L'Engle,    13    Fla.    482; 

Cal.    151.    2    Am.    Rep.    430;    Lieber-  Coy  v.  Downie,  14  Fla.  544;    Pollard 

thai  V.  Montgomery,   121   Mich.  369,   v.  Shaaffer,  1  Dall.  (Pa.)   210. 

80  N.  W.  115 ;  Busman  v.  Ganster,  72       1000  Wagner  v.  White,  4  Har.  &  J. 

Pa.  285,  13  Am.  Rep.  673;    Stow  v.    (Md.)    564. 

Kussell,  36  111.  18;   Humiston,  Keel- 
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oil  the  ilcst ruction  of  the  buiUliiij,'  does  not  ordinarily  altor  the 
rule  that  iai  this  regard.^*'^!  In  one  state,  however,  a  different 
view  was  taken,  when  the  insurance  had  been  effected  by  the 
tenant  for  tlie  benefit  of  tlie  hindlord,  in  pursuance  of  a  require- 
ment in  the  lease,  it  being  considered  that  this  excluded  an  in- 
ference tliat  the  landlord  was  to  have  both  the  proceeds  of  in- 
surance and  the  rent.^'^°- 

The  rule  applies,  it  has  been  held,  although  there  is  no  written 
lease,  but  merely  an  oral  lease  and  an  oral  agreement  to  pay 
rent.^°^3  B^-^t  it  has  been  decided  that  where  the  lease,  which 
called  for  a  monthly  rent,  was  void  under  the  statute  of  frauds, 
a  destruction  of  the  premises  relieved  the  tenant  from  liability 
for  rent,  on  the  theory,  apparently,  that  the  tenancy  from  month 
to  month  created  by  occupancy  and  payment  of  rent  was  term- 
inated by  such  destruction,  as  if  by  notice.i<>"4 

The  applicability  of  the  above  rule  is  not  affected  by  the  fact 
that  the  tenant  cannot  restore  the  building  except  at  a  greatly 
increased  expenditure,  owing  to  the  adoption  of  a  city  building 
ordinance.^"'''' 

In  a  few  states  the  common-law  rule,  that  the  right  to  rent  is 
not  affected  by  the  destruction  of  the  buildings  on  the  prem- 
ises, has  been  disapproved,  as  bearing  with  undue  severity  on  the 
tenant.     This  view  has  been  adopted  in  Nebraska,i<>o«  and  has 

1001  Leeds  v.  Cheetham,  1  Sim.  Mich.  438,  40  N.  W.  747,  1  L.  R.  A 
146;    Lofft   V.    Dennis,    1    El.    &    El.   529. 

474;  Pope  v.  Garrard,  39  Ga.  471;  looo  Harris  v.  Heackman,  62  Iowa, 
Sedalia  Planing  Mill  &  Lumber  Co.  411,  17  N.  W.  592.  See  ante,  §  116  d, 
V.  Swift  &  Co.,  129  Mo.  App.  471,  107   at  note  965. 

S.  V7.  1093;  Kingsbury  v.  Y/estfall,  looc  Wattles  v.  South  Omaha  Ice  & 
C.l  N.  Y.  356;  Bussman  v.  Ganster,  Coal  Co.,  50  Npb.  251,  69  N.  W.  785, 
72  Pa.  2S5,  13  Am.  Rep.  673;  Magaw  36  L.  R.  A.  424,  61  Am.  St.  Rep.  554. 
V.  Lambert,  3  Pa.  444.  The     dissenting     opinion,     asserting 

1002  whltaker  v.  Hawley,  25  Kan.  the  views  of  one-half  the  court,  after 
674,  37  Am.  Rep.  277.  The  opinion  most  ably  stating  the  rea.sons  for 
In  this  case  strongly  criticises  the  following  the  rule  generally  adopted, 
common-law  rule  requiring  rent  to  does  not  Itself  do  so,  but  merely  ap- 
be  paid  after  destruction  of  tho  proves  the  rule  of  Coogan  v.  Parker, 
bulMinsrs.  2  S.  C.  255,  16  Am.  Rep.  659    (note 

1003  voluntine  v.  Godfrey,  9  Vt.  1008,  infra),  to  the  effect  that,  in 
1S6;  Baker  v.  Holtzapff^l,  4  Taunt,  rase  of  the  destruction  of  the  prem- 
45  i'^os    bj    act    of    God    or    the    public 

1004  Cheesebrough    v.    Pingree,    72   enemy     the    tenant    may    surrender 
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been  strongly  asserted  in  Kansas  in  a  ease  which,  however,  did 
not  directly  decide  the  question.^ '^"'^  In  South  Carolina,  also, 
the  rule  ordioiarily  adopted  has  been  repudiated  so  far  as  con- 
cerns the  case  oi!  a  destruction  of  the  premises  by  the  act  of  God 
or  of  the  public  enemies,  and  it  is  there  said  that  the  tenant  can 
in  such  case  relieve  himself  from  liability  for  future  rent  by 
relinquishing  possession  of  the  premises  to  the  landlord,^ °^'^  it 
being,  however,  questioned  whether  the  same  doctrine  should 
apply  ioi  case  of  destruction  by  fire,  since  to  throw  the  loss  in 
such  case  wholly  on  the  lessor  tends  to  diminish  the  interest 
which  the  tenant  has  in  protecting  the  property  from  fire,  and 
it  would  enable  an  unscrupulous  tenant,  who  has  agreed  to 
pay  a  rent  greater  than  the  rental  value  of  the  premises,  to  re- 
lieve himself  from  rent  by  destroying  the  building.  In  at  least 
one  other  jurisdiction  there  is  a  dictum  adverse  to  the  ordinary 
rule.1009 

The  rule  that  the  tenant  continues  liable  for  rent,  although 
the  building  on  the  premises  leased  has  beeai  destroyed  by  fire, 
or  by  other  unforeseen  casualty,  has  quite  frequently  been  the  sub- 
ject of  criticism,  as  involving  a  hardship  on  the  tenant,  and,  as 
above  stated,  it  has  occasionally  been  repudiated.ioio     n  might, 

possession  and  so  relieve  himself  Gulf  Land  Co.,  2  Tex.  Civ.  App.  326, 
from  rent.  The  implication  of  the  21  S.  W.  959,  it  is  said  that,  in  a 
dissenting  opinion  is  that  the  actual  proper  case,  rent  should  be  abated 
decision,  affirming  the  lower  court,  on  a  total  destruction  of  the  prop- 
was  that  the  tenant  was  relieved  erty  leased,  and  apportioned  on  a 
from  liability  for  rent  even  though  partial  destruction, 
he  remained  in  possession.  That  he  1010  The  opinion  of  Brewer,  J.,  in 
did  so  remain  does  not  however  ap-  Whitaker  v.  Hawley,  25  Kan.  674,  37 
pear  from  the  statement  of  facts  or  Am.  Rep.  277,  argues  strongly  in 
from  the  opinion  of  the  court.  favor  of  relieving  the  tenant  in  case 

1007  Whitaker  v.  Hawley,   25  Kan.  of  the   destruction   of  the   building. 

674,  37  Am.  Rep.  277.     But  even  In  It   is    submitted,   however,    that  the 

that  state  there  can  be  no   diminu-  learned  writer  of  the  opinion,  in  say- 

tion   of   rent,    it   has   been    decided,  ing  that  a  lease  "is  an  agreement  for 

on  account  of  the  destruction  of  a  a  continuous   interchange  of   values 

house   on    the   premises   which    does  between  landlord  and  tenant,  rather 

not  appear  to  be  "a  substantial  part  than  a  purchase  single  and  complet- 

of    the    leased    property."     Vale    v.  ed  of  a  term  or  estate  in  lands,"  takes 

Trader,  5  Kan.  App.  307,  48  Pac.  458.  a  view  of  a  lease  which  is  contrary  to 

IOCS  Coogan  v.  Parker,  2  S.  C.  255,  the  common-law  authorities,  though 

16  Am.  Rep.   659.  ^^  accordance  with  that  of  the  civil 

1009  In   Galveston    City    R.    Co.   v.  law. 


1194  DEFENSES  TO  RENT.  §  182 

however,  be  questioned  whether  another  nde,  throwing  the  prem- 
ises baek  upon  the  landlord  so  soon  as  they  become  valueless  for 
immediate  occupation,  would  not  involve  an  approximately 
eijual  hartlship  uj)on  him.  The  only  apparent  reasons  why  the 
landlord,  rather  than  the  tenant,  should  be  made  to  bear  the 
loss  of  the  use  of  the  premises  for  the  balance  of  the  term,  are 
that  the  landlord  is  more  likely  to  have  insurance  on  the  build- 
ing, and  that  he  can  at  once  proceed  to  rebuild,  which  the  ten- 
ant cannot  do,  without  danurer  of  losing  the  value  of  the  build- 
ing, and  it  seems  that,  in  any  case,  it  would  be  a  hardship  upon 
the  landlord  to  deprive  him  of  the  rent,  which  the  tenant  has 
expressly  agreed  to  pay,  during  the  time  necessary  for  the  re- 
storation of  the  premises.  Furthermore,  it  has  been  suggested, 
the  existence  of  the  generally  accepted  rule,  so  far  as  regards 
injurj''  or  destruction  by  fire,  tends  to  secure  carefulness  and 
vigilance  in  the  care  of  the  premises  on  the  part  of  the  persons 
temporarily  in  possession.^ •'^^  The  fact,  however,  that  this  rule 
accords  with  the  contract  of  the  lessee,  as  expressed  in  the  in- 
strument of  lease,  would  seem  to  be  its  best  justification. '"'^ 
The  general  principle  properly  applicable,  it  would  seem,  to  con- 
tracts to  pay  rent,  as  to  other  contracts,  is  that  "when  the  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he 
is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  acci- 

1011  See  Fowler  v.  Mott,  6  Mass.  of  the  purchaser."  And  so  it  is  said 
63;  White  v.  Molyneux,  2  Ga.  124;  by  Ewing,  J.,  in  Gibson  v.  Perry.  29 
Ooogan  V.  Parker,  2  S.  C.  255,  16  Mo.  245:  "The  supposed  hardship  oi 
Am.    Rep.    G59.  the  case  might  be  urged  with  equal 

1012  In  Fowler  v.  Bott,  6  Mass.  63,  plausibility  as  a  ground  of  interfer- 
it  is  said  by  Sewall,  J.,  that  "A  ence  bj'^  the  courts  in  almost  all  cases 
lease  for  years  is  a  sale  of  the  de-  where,  by  reason  of  inevitable  acci- 
mised  premises  for  the  term,  and  dent,  one  of  the  contracting  parties 
unless  in  the  case  of  an  express  stip-  has  not  derived  the  full  measure  of 
ulation  in  the  lease,  the  lessor  does  benefits  he  promised  himself  by  the 
not  insure  the  premises  against  in-  transaction.  When  the  lease  is 
evitable  accidents  or  any  other  de-  taken,  the  lespee  expressly  stipula*- 
terioration.  The  rent  is  in  effect  ing  to  pay  rent,  he  can  with  no  more 
the  price,  or  purchase  money,  to  be  propriety  say  he  pays  the  rent  in- 
paid  for  the  ownership  of  the  prem-  justly  when  the  premises  are  de- 
Ises  during  the  term;  and  their  de-  stroyed  than  he  could  complain  of 
struction  or  any  depreciation  of  paying  the  purchase  money  of  any 
their  value,  happening  without  the  piece  of  property  of  which  he  might 
fault  of  the  lessor,  is  no  abatement  be  deprived  by  accident  after  buy- 
of  the  price,  but  is  entirely  the  loss  ing  it  and  before  payment" 
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dent  by  inevitable  necessity,  because  lie   might  have  provided 
against  it   by  his   contract. "^o^s     By  way  of  exception  to  this 
principle,  a  rule  has  become  established  to  the  effect  that  if  the 
parties  contract  on  the  basis  of  the   continued  existence   of   a 
particular  thing,  the  subsequent  destruction  of  such  thing  will 
excuse  performance  by  both  parties.i^n  and  the  common-law  rule 
that  the  destruction  of  buildings  on  the  leased  land  does  not 
affect  the  liability  for  rent  has  been  referred  to  as  involving  a 
conflict  with  this  rule.ioi^     There  does  not,  however,  seem  to  be 
any  necessary   conflict   in   this   regard.     The    rule   relieving   the 
party  to  a  contract,  in  case  of  the  destruction  of  a  particular 
thing,   has   been  ordinarily,   if  not   exclusively,   applied   in   the 
case  of  a  bilateral  contract,  while  the  contract  to   pay   rent  is 
unilateral,  as  made  in  consideration,  not  of  a  promise,  but  of  a 
conveyance  actually  made  of  an  estate  in  the  land,  and  further- 
more, in  almost  every  case  of  the  application  of  the  rule  referred 
to,  the  destruction   of  the   thing  in   question   has  rendered   the 
performance  of  the  contract,  on  one  side  or  the  other,  impossible, 
while  it  is  evident  that  the  destruction  of  a  building  on  the  leased 
land  does  not  render  the  payment  of  rent  impossible.     In  what 
may  be  regarded  as  the  leading  case  upoji  this  rule  of  the  law 
of  contracts,i<^i^  a  contract  for  the  use  of  a  hall  on  certain  days 
was  held  to  be  discharged  by  the  destruction  of  the  hall  by  fire. 
This  was  clearly  a  bilateral  contract,  a  promise  to  pay  a  certain 
sum  in  return  for  a  promise  to  allow  the  enjoyment  of  a  license 
at  certain  times,  and  there  was  no  suggestion  of  any  possible 
conflict  between  this  decision  and  the  well  recognized  rule  that 
rent  is  not  discharged  by  the  destruction  of  a  building  on  the 
land  leased.     It  may  furthermore  be  remarked  that,  in  order  to 
apply  the  rule  referred  to,  the  circumstances  must  be  such  as  to 
raise  a  presumption  that  it  was  intended  by  both  parties  that  the 
destruction  of  the  particular  thing  should  terminate  the  contract, 
and  there  is  little  or  no  reason  for  presuming  an  intention  upon 
the  part  of  a  lessor  that  the  rent  shall  cease  upon  the  destruction 
of  the  buildings,  hoAvever  probable  may  be  such  an  intention  on 
the  part  of  the  lessee. 

1013  paradine    v.    Jane,    Aleyn,    26.        lois  Harriman,  Contracts  (2d  Ed.) 
See  cases  cited   1  Am.  &  Eng.  Enc.    270  a. 

Law    (2d  Ed.)    588.  loifi  Taylor  v.   Caldwell,  3   Best  & 

1014  See   Hammon,  Contracts,   830;    S.  826. 
9  Cyclopedia  Law  &  Proc.  631. 
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(2)  Destruction  of  entire  premises,  lu  case  uf  the  destruc- 
tion, even  thoiiyh  total,  of  the  buildings  on  tlic  leased  land,  there 
is  not  a  total  destruction  of  the  subject-matter  of  the  lease,  and 
consequently  there  remains  something  out  of  which,  in  theory, 
the  rent  can  issue,  however  small  may  be  the  value  of  the  land 
as  compared  with  the  buildinjxs  destroyed.  In  the  case,  on  the 
other  hand,  of  a  lease  of  a  buildinj^  alone,  witliout  the  land,'**^^ 
or  of  merely  certain  rooms  in  or  parts  of  a  linilJin;^,^*'^*'  if  the 
buildinj^%  or  the  part  tliereof  which  is  the  subject  of  the  lease, 
is  destro3'ed,  it  has  been  generally  held  in  this  country  that  noth- 
ing remai.ns  from  which  the  rent  can  issue,  and^that  consequently 
the  liability  therefor  immediately  ceases.^**^®  The  question 
whether  a  lease  is  of  the  land  together  with  the  building,  or  of 
the  building  or  a  part  thereof  merely,  so  as  to  be  within  this 
rule,  is  properly  one  of  the  construction  of  the  lease,^"2o  ^nd  is 
referred  to  elsewherc^'^-i  The  land  is  not  necessarily  included 
because  the  basement  or  cellar  is  leased.^*'22  q^  ^]^q  other  hand, 
a  lease  in  terms  of  an  entire  building  prima  facie  includes  the 
land  under  it.'^^a 

In  England,  it  appears,  the  same  rule  applies  Avhen  the  lease 
is  of  an  apartment  in  a  building,  as  when  the  land  itself  is  leased, 
with  the  effect  that  the  destruction  of  the  building  does  not 
affect  the  rent,^''24  ^nd  in  one  jurisdiction  in  this  country,  like- 

4      1017  Ainsworth  v.  Ritt,  38  Cal.  89,  1020  See  Austin  v.  Field,  7  Abb.  Pr. 

99  Am.  Dec.  352;   Schmidt  v.  Pettit,  (N.    S.;    N.   Y.)    29;    Shawmut   Nnt. 

8  D.  C.   (1  McArthiir)   179.  Bank  v.   City   of  Boston,   118   Mass. 

1018  Buerger     v.     Boyd,     25     Ark.  125. 

441;    McMillan   v.   Solomon,   42   Ala.  1021  See  ante,  §  26  c  (2). 

356,   94    Am.    Dec.    654;    Womack   v.  1022  Graves    v.    B^rdan,    26    N.    Y. 

McQuarry,  28  Ind.  103,  92  Am.  Dec.  498;    Stockwell  v.  Hunter,   52   Mass. 

306;    Stockwell   v.  Hunter,  52  Mass.  (11  Mete.)  448,  45  Am.  Dec.  220. 

(11    Mete.)    448,    45    Am.    Dec.    220;  1023  McMillan  v.  Solomon,  42  Ala. 

Shawmut  Nat.  Bank  v.  City  of  Bos-  356,  94  Am.  Dec.  654;   Nashville,  C 

ton,    118    Mass.    125;     Kerr   v.    Mer-  &    St.    L.    R.    Co.    v.    Heikens,    112 

chants'  Exch.  Co.,  3  Edw.  Ch.  (N.  Y.)  Tenn.  378,  79  S.  W.  1038,   65   L.  R. 

315;  Graves  T.  Berdan,  26  N.  Y.  498;  A.    298.     Although    portions    of    the 

Harrinpton  v.  Watson,  11  Or.  143.  3  house     are     excepted.       Humiston, 

Pac.  173,  50  Am.  Rep.  465;    Paxson  Keeling  &  Co.   v.   Wheeler,   175    111. 

&    Comfort    Co.    v.    Potter,    30    Pa.  514,   51   N.   E.  8?3.  67  Am.  St.  Rep. 

Super.    Ct.    615;    Porter    v.    Tull.    G  232.     But  see  Schmidt  v.  Pettit,  8  D. 

Wash.  408,  33  Pac.  965,  36  Am.  St.  C     (1    McArthur)     179,    apparently 

Rep.  172.  22  L.  R.  A.  613.  contra. 

101!)  ppe  cases  cited  iu  two  precod-  I"-''  T'/on   v.  Gorton,  5  Bing.  N.  C. 

Ing  notes.  501;    Marshall  v.   Schofleld,   52  Law 
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wise,  the  rule  applicable  in  the  ease  of  a  lease  of  land  and  the 
building  thereon  is  applied  in  the  case  of  a  lease  of  an  apartment 
in  a  building,  without  any  suggestion  of  the  application  of  a 
different  rule.i'^^s  The  view  generally  adopted  in  this  country 
seems  sound,  provided  it  be  conceded  that  the  lease  of  the  apart- 
ment does  not  necessarily  include  any  interest  in  the  soil  and, 
as  elsewhere  suggested,  there  seems  no  objection  to  thufi  viewing 
the  operation  of  the  lease.i*^26 

In  order  that  the  liability  for  reoit  thus  cease  by  reason  of  the 
destruction  of  the  building  or  of  the  apartment  leased,  it  is 
necessary  that  the  premises  leased  be  entirely  destroyed,  and  the 
liability  for  rent  continues  as  before,  if  the  building  or  apartment 
leased  still  exists,  although  it  be  necessary  to  repair  it  in  order 
that  it  be  tenantable.^*'-'^ 

If  the  premises  leased  are  thus  entirely  destroyed,  a  propor- 
tioned part  of  any  rent  paid  in  advance  may,  it  has  been  held  in 
one  jurisdiction,  be  recovered  back  by  the  tenant,^ •'-^  while  in 
another  a  different  view  has  been  taken,i"29  q^  -^hg  ground  that  a 
voluntary  payment  cannot  be  recovered  back.^^^*'  The  latter  is, 
it  is  submitted,  a  good  and  sufficient  reason  for  denying  such 
recovery,  to  which  may  be  added  that  the  opposite  view  involves 

J.  Q.  B.  58.     See  Selby  v.  Greaves,  L.  v.  Wheeler,  175  111.  514,  51  N.  E.  893, 

R.  3  C.  P.  594.  67  Am.    St.  Rep.   232;    Lieberthal  v. 

io25Helbiirn  &  Co.  v.  Molford,  70  Montgomery,    121    Mich.    369,    80    N. 

Ky.    (7  Bush)    169.     In  Georgia  the  W.  115.     But  in  New  York  the  act 

statute  providing  that  the  liability  for  of  1860  (post,  at  note  1101)  has  been 

rent  shall  not  abate  by  reason  of  the  held    to   apply  so  as  to   relieve   the 

destruction     of    the     premises     was  tenant  from  rent  in  such  case.     New 

applied    when    the  lease   wa^>   of   an  York  Real   Estate  &  Bldg.  Imp.  Co. 

apartment  only  in  the  building  de-  v.  Motley,  3  Misc.  232,  51  N.  Y.  St. 

stroyed.     Pope    v.    Garrard,    39    Ga.  Rep.  864,  22  N.  Y.  Supp.  705. 

471  a»d  Alexander  v.  Dorsey,  12  Ga.  1028  Porter   v.    Tull,    6    Wash.    408, 

12,  56  Am.  Dec.  443,  seems  to  be  to  33  Pac.  965,  22  L.  R.  A.  613,  36  Am. 

the     same     effect.     But     apparently  St.  Rep.  172.     In  Stockwell  v.  Hun- 

this  construction  of  the   statute   no  ter,    52    Mass.     (11    Mete.)     448,    45 

longer  prevails.     See  Gavan  v.  Nor-  Am.    Dec.    220,    the    court   expressly 

cross,    117    Ga.    356,    43    S.    E.    771;  refuses  to  discuss  the  question. 

Snook    &    Austin    Furniture    Co.    v.  1029  Ueberthal  v.  Montgomery,  121 

Steiner,  117  Ga.  363,  43  S.  E.  775.  Mich.  369,  80  N.  W.  115.     See  T-irk- 

1026  See  ante,  §  24  c.  ovsky  y.  George  H.  Hess  Co.,  64  111. 

1027  Smith  v.  McLean,  123  111.  210,  App.    513. 

14  N.  EL  »0;  Humiston,  Keeling  &  Co.        loso  See  ante,  §   179. 
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an  apportionment  of  rent  as  to  time  in  disregard   of  the  well 
settled  rule. 1031 

(3)  Destruction  of  building  before  commencement  of  term. 
The  question  has  hut  seldom  been  considered  whether,  i-  ease  the 
tenancy  is,  by  the  terms  of  the  lease,  to  begiji  at  an  interval  after 
the  making  of  the  lease,  and  the  buildings  on  the  leased  premises 
are  destroyed  during  sueh  interval,  the  same  rule  will  apply  as 
when  the  destruction  occurs  after  the  l)eginning  of  the  tenancy. 
There  are,  however,  a  few  cases  adverse  to  the  imposition  of  lia- 
bility for  rent  in  such  case.  "There  is,"  it  has  been  said,  "an 
implied  warranty  that  the  condition  of  the  demised  premises  shall 
remain  substantially  the  same  between  the  time  of  the  execution 
of  the  lease  and  the  beginning  of  the  term,  "1032  and  other  diria 
to  that  eflfect  are  to  be  found.io-''^  In  Georgia  and  Pennsylvania, 
the  destruction  of  a  building  after  the  making  of  the  lease  and 
before  the  commencement  of  the  term  has  been  regarded  as  en- 
titling the  lessee  to  a  reduction  or  apportionment  of  rent,  and  this 
although  he  e«itered  thereafter  under  the  lease,  if  this  entry  was 
the  result  of  promises  by  the  lessor  to  restore  the  premises  to  their 
former  condition.i<>34  in  Maine,  on  the  other  hand,  it  has  been 
decided  that  the  destruction  of  the  leased  premises,  a  wharf,  "by 
natural  decay,"  between  the  date  of  the  lease  and  the  beginning 
of  the  term,  is  no  defense  to  rent.^"'^-''*  It  is  by  no  mearfs  clear  why 
the  principles  upon  which  the  lessee  is  ordinarily  liable  for  rent, 
even  though  the  buildings  are  destroyed  during  the  term,  should 
not  also  apply  when  the  destruction  occurs  after  the  lease  and 
before  the  term.  One  consideration  only  appears  to  be  absent 
in  the  former  case,  which  is  present  in  the  latter,  that  is,  that  if 
the  possession  of  the  premises  has  not  passed  into  the  hands  of 
the  latter,  he  is  not  in  such  a  convenient  position  to  destroy  the 
building  himself  as  a  moans  of  terminating  his  liability. 

(4)     Chang-e  of  possession  after   destruction.     Upon  the   dc- 

1031  See  ante.  §  176  a.  m^a  See    Wood    v.    Hubbell,    10   N. 

1032  Weeks  v.    Ring.   51   Hun,   329,    Y.   (6  Seld.)   479;   Hickman  v.  Rayl, 
4  N.  Y.  Snpp.  117,  where  it  was  de-    55  Ind.  551. 

elded  however,  that  if  the  fire  occur-  lo"-*  Liprhtfoot  v.  West.  9S  Ga.  546 

red    on    the    day    "from"    which    the  25  S.  E.  587:  Wayne  v.  Lapp.  180  Pa. 

term    was    to    run,    though    before  278,  36  Atl.  723. 

noon,  the  destruction  occurred  with-  i^sr.  Hill   v.  Woodman,  14  Me.    38. 

In    the    term,   and    consequently    the  Here  the  lessee  was  already  in  pos- 

leesee  was  liable  for  rent.  session  under  a  previous  lease. 
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struction  of  the  buildings  or  improvements,  the  tenant's  liability 
for  rent,  which,  under  the  general  rule,  would  otherwise  con- 
tinue, may  be  suspended  by  reason  of  an  eviction  of  the  tenant 
by  the  landlord,  as,  for  instance,  when  the  latter,  without  per- 
mission from  the  former,  takes  exclusive  possession  of  the  prem- 
ises for  the  purpose  of  rebuilding.io^e  So  the  lease  might  then 
come  to  an  end  as  a  result  of  a  surrender  of  the  leasehold,io37 
and  this  migl:t  sometimes  be  "implied"  from  a  relinquishment  of 
possession  by  the  tenant  and  its  acceptance  by  the  landlord, 
though  it  seems  that  the  tenant,  seeking  to  avoid  the  payment  of 
further  rent,  would  hav"  the  burden  of  shovdng  that  the  relin- 
quishment of  possession  was  intended  to  be  permanent,  so  as  to 
effect  a  surrender,  and  was  not  merely  temporary,  to  endure  only 
till  the  completion  of  repairs.  These  questions,  of  possible  evic- 
tion or  surrender  after  the  destruction  of  parts  of  the  premises, 
are  to  be  settled  in  accordance  with  the  principles  ordinarily 
bearing  upon  the  subjects  of  eviction  and  surrender. 

(5)  Flooding  or  iimndation  of  premises.  The  destruction  of 
the  buildings  or  other  improvements  on  the  premises  by  a  flood 
or  freshet  would,  in  accordance  with  the  general  rule  above 
stated,  not  affect  the  landlord's  right  to  rent.^^^^s 

The  question  whether  the  erosion  of  the  land  leased,  by  the 
action  of  a  neighboring  stream  or  body  of  water,  will  terminate 
the  liability  for  rent,  presents  considerable  difficulty.  Even 
though  the  land  entirely  disappears  from  view  as  a  result,  it  can 
hardly  be  said  that  the  premises  are  entirely  destroyed,  since  in 
theory  the  ownership  of  the  premises  extends  to  the  center  of  the 
earth,  and  the  operation  of  the  lease,  likewise,  it  seems,  extends 
thereto.1039  Consequently,  some  part  of  the  subject  of  the  lease 
still  remains,  that  is,  the  soil  now  covered  by  water,  as  a  result  of 
the  erosion  of  that  above  it.  When,  however,  as  would  fre- 
quently be  the  case,  the  stream  or  body  of  water  is  of  such  a  char- 
acter, as  being  tidal  or  navigable,  that  the  title  to  the  bed  thereof 

io36Hoeveler  v.  Fleming  &  Co.,  91  iost  Ward  v.  Bull,  1  Fla.  271;  Dan- 
Pa.  322;  Hrmiston,  Keeling  &  Co.  v.  ziger   v.    Fnlkenberg,    46    N.    Y.    St. 
Wheeler,  175   111.   514,   51  N.  E.   893,  Rep.  ?.n.  18  N.  Y.  Supp.  927. 
67  Am.  St.  Rep.  232.     But  there  is  loss  See     Smith     v.     Ankrim,     13 
obviously  no  eviction  when  the  entry  Serg.  &  R.  fPa.")   39. 
for   this   purpose   is   with   the   land-  1039  See    1    Tiffany,    Real    Prop.    § 
lord's  assent.     Schloss  v.  Schloss,  137  217. 
Mich.  289,  100  N.  W.  392. 
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i3  vested  in  the  public,^"-*^  the  title  to  the  part  of  the  soil  which 
has  thus  become  covered  by  water  would  be  vested  in  the  public 
as  being  a  part  of  the  bed.  AVhether  such  destruction  of  a  part 
or  of  all  of  the  visible  portion  of  the  land  leased,  and  possible 
'Jivestiture,  in  favor  of  the  public,  of  the  interests  of  both  the 
landlord  and  the  tenant  in  the  portion  theremider,  would  con- 
stitute such  a  destruction  of  the  premises  leased  as  to  afTect  the 
liability  for  rent,  has  never  been  decided.  It  would  seem,  how- 
ever, that  it  should  have  the  elTect  of  extinguishing  the  rent 
in  proportion  to  the  quantity  of  the  land,  measured  by  super- 
ficial area,  that  has  thus  disappeared,  since,  to  that  extent,  the 
landlord's  title  to  the  land  is  extinguished.  It  appears  to  be 
somewhat  analogous  to  the  case  in  which  the  landlord's  title 
passes  to  the  state  in  the  exercise  of  tlie  power  of  eminent  do- 
main.i*'-*^  In  case  the  lower  part  of  the  land,  thus  covered  by 
water  after  the  erosion  of  the  upper  part,  does  not  become  the 
property  of  the  public,  as  in  the  case  of  an  unnavigable,  nontidal 
stream,  the  same  rule  might  apply,  it  seems,  as  in  the  case  of  de- 
struction of  the  buildings  merely,  since  that  part  of  the  land  still 
remains,  and  the  lessee  has  the  exclusive  right  to  utilize  the 
water  thereover  for  particular  purposes,  such  as  fishing  and  the 
cutting  of  ice.i°^2 

It  has  been  decided  in  one  case  that  a  lessee  of  land  bordering 
on  the  sea  is  not  relieved  from  rent  because  the  w^aters  encroach 
thereon  and  the  soil  is  w^ashed  away,  if  he  knew,  when  taking  the 
lease,  that  two-thirds  of  the  land  was  under  water,  and  he  had 
'^aily  witnessed  the  erosion  of  the  bank,  and  took  the  lease  merely 
to  prevent  its  occupation  by  a  business  competitor.^''''^  j\ji^  jjj 
another  case  it  was  decided  that,  where  there  was  a  lease  of  land 

10+0  See   1   Tiffanj',   Real   Prop.    §§  if  part  of  the  land  is  surroninlod  by 

264-267.  the    sea,    "for    though    the    soil    re- 

1041  See  ante,  §  182  k.  mains  to  him,  yet  the  water  is  part 

1042  Compare  the  statement  of  of  the  sea  and  so  i«  common  to  every 
Rolle,  C.  J.  (1  Rolle,  Abr.  236),  that  man  to  fish  therein  as  well  as  the 
rent  will  not  be  apportioned  if  part  lessee,  and  by  ordinary  intendment 
of  the  land  is  surrounded  by  fresh  there  is  not  any  possibility  of  re- 
water  "])ccause  the  soil  remains,  and  gaining  it." 

the  lessee  only  shall  have  the  fi:-h  in        lois  Galveston   City  R.  Co.  v.  Gulf 

the  water,   and  by  ordinary  intend-  T.and   Co..   2  Tex.   Civ.  App.   326,  21 

ment  this  may  be  reerained   again,"  S.  W.  059. 
but  that  the  rent  will  be  apportioned 
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for  a  "landing"  for  boats,  or  a  lease  of  a  right  of  landing  thereon, 
it  does  not  clearly  appear  which,  the  right  to  rent  ceased,  if,  by 
the  erosion  of  part  of  the  particular  land  described,  its  use  for 
landing  purposes  became  impossible.^'''*'* 

As  by  the  common-law  rule  even  the  partial  destruction  of  the 
leased  premises  does  not  extinguish  the  liability  for  rent,  so 
a  fortiori  the  mere  temporary  submersion  of  the  premises  by  a 
flood  or  otherwise,  though  rendering  them  for  the  time  untenant- 
able, would  not  affect  the  right  to  rent  in  jurisdictions  recog- 
nizing that  rule,i°'*5  ju  ^he  absence  of  a  statute  to  the  con- 
trary.i<*^« 


io44Waite  v.  O'Neil,  22  C.  C.  A. 
248,  76  Fed.  408,  34  L.  R.  A.  550. 
The  opinion  in  one  place  states  thai 
"the  subject  matter  of  the  lease  was 
the  landing  as  it  existed  at  the  date 
of  the  lease,"  and  that  "a  landing 
implies  a  place  where  vessels  can 
be  moored  and  loaded  and  dis- 
charged," and  the  nonliability  for 
rent  is  based  on  the  fact  that  "this 
landing  was  effectually  destroyed 
by  the  ravages  of  the  river,"  but 
elsewhere  it  is  stated  that  "the  sub- 
ject matter  of  this  lease  was  not  (the 
lessor's)  laud,  or  any  interest  in  it 
other  than  the  riparian  right,  fran- 
chise, or  enjoyment  which  was  ap- 
purtenant to  her  lots,  and  v.'ould 
pass  by  a  deed  conveying  them." 
The  latter  language  would  seem  to 
support  the  view  that  there  was  a 
lease,  not  of  the  land,  but  of  the 
mere  right  to  use  the  land  for  load- 
ing and  discharging  cargoes,  that  is, 
that  it  was  a  mere  grant  of  an  ease- 
ment of  this  character  for  a  limited 
time.  Assuming  the  lease  to  have 
been  of  this  character,  the  sum 
agreed  to  be  paid  as  compensation 
for  the  enjoyment  of  the  easement 
would  not,  according  to  the  com- 
mon-law authorities,  constitute  rent, 
strictly  speaking,  but  would  be  a 
"sum  in  gross"   (ante,  §  169  a),  and 


the  case  would  seem  to  have  in 
volved  the  question  whether  a 
change  in  the  land  subject  to  an 
easement,  rendering  the  enjoyment 
of  an  easement  impossible,  termin- 
ates liability  for  a  periodical  sum 
agreed  to  be  paid  to  the  grantor  of 
the  easement  as  remuneration  for 
the  enjoyment  of  the  easement.  The 
opinion  of  the  court  would  seem  to 
be  in  effect  that  since  the  easement 
is  destroyed  by  such  a  change  in  the 
land,  the  right  to  such  periodical 
compensation  for  its  enjoyment 
comes  to  an  end. 

1045  Niedelet  v.  Wales,  16  Mo.  214; 
Hill  V.  Wilson,  15  Ky.  Law  Rep.  814. 
So  it  was  no  defense  to  rent  that 
the  city  opened  certain  streets  and 
as  a  result  the  premises  were  con- 
stanrly  overflowed.  Banks  v.  White, 
33  Tenn.  (1  Sneed)  613. 

1046  In  Viterbo  v.  Friedlander,  120 
U.  S.  707,  30  Law.  Ed.  776,  it  was 
held  that  the  flooding  of  a  sugar 
plantation  by  the  giving  away  of  a 
levee,  by  which  the  crop,  canals  and 
ditches  and  bridges  thereover  were 
destroyed,  and  a  deposit  was  left  on 
the  ground  to  the  depth  of  several 
inches,  was  a  partial  destruction  of 
the  premises  within  the  Louisiana 
statute  providing  for  an  abatement 
of  rent  or  annulment  of  the  lease  in 


L.  and  Ten.  76. 
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(6)  Express  stipr.Iaticns  extingnishing  or  suspending  rent — 
(a)  General  considerations.  The  rulo,  generally  adopted,  that 
the  tenant  continues  liable  for  rent  in  spite  of  the  total  or  partial 
destruction  of  the  building  on  the  lea.sed  premises,  may  be 
changed  by  an  express  provision  to  the  contrary,  and  it  is  a  very 
general  practice  to  insert  such  a  provision  in  the  ijistrument  of 
lease.  The  fact,  however,  that  the  lease  in  express  terms  relieves 
the  tenant  from  any  obligation  to  restore  the  building  in  case  of 
its  destruction,  does  not  relieve  him  from  rent  in  such  case,'®'*'^ 
nor  does  the  fact  that,  in  his  covenant  to  yield  up  to  the  premises 
at  the  end  of  the  term,  there  is  an  exception  in  case  of  destruc- 
tion by  fire  or  other  casualty,  have  such  an  effect.'"*^  A  written 
obligation  to  pay  rent,  it  has  been  held,  cannot  be  varied  by  an 
oral  agreement  that  rent  should  cease  in  case  of  a  destruction  of 
the  buildings. ^^^9  But  it  may  be  shown  that  a  clause  to  this 
effect  was  intended  to  be  inserted  in  the  lease  and  was  omitted  by 
mistake.i"^"^ 

Where  the  lease  provided  for  the  suspension  or  abatement  of 
the  rent,  or  of  a  just  and  proportionate  part  thereof,  in  case  of 
the  destruction  by  fire  of  the  premises  or  of  any  part  thereof,  the 
abatement  was  not,  it  was  decided,  limited  to  the  rental  value 

case    of   "partial    destnictlon    by   an  lieved  the  tenant   from  liability  for 

unforeseen    event,"    and    also    made  an    installment   of   rent    falling   due 

the  premises  "unfit  for  the  purpose  before  the   submersion,  this   render- 

for    which    leased"    within    another  ing  the  land  incapable  of  producing 

statute  authorizing  a  rescission  of  the  a  crop  during  that  season, 

lease  on  that  ground.     In  Vinson  v.  104-  Monk  v.  Cooper,  2  Ld.  Raym 

Graves,  16  La.  Ann.  162,  and  Payne  1477;    Beach   v.   Parish,   4   Cal.   339 

V.  James,  45  La.  Ann.  381,  12  So.  492,  Hare  v.  Groves,  3  Anstr.  687:   Holt 

it  was  held  that  the  breaking  of  a  zapffel    v.    Baker,    18    Ves.    Jr.    115 

levee   was   not  an   accident  of  such  Belfour  v.   Weston,  1  Term  R.  310; 

"an     extraordinary     nature    that    It  Ward  v.  Bull,  1  Fla.  271. 

could  not  have  been  foreseen,"  with-  io4.s  Davis  v.  George,  67  N.  H.  393, 

In    a   statute   authorizing    an    abate-  39  Atl.  979;   Powlor  v.  Bott.  6  Mass. 

ment  of  rent  in  case  of  the  deslruc-  G3;  Leavitt  v.  Fletcher,  92  Mass.  (10 

tlon  of   the  crop   by   such   an   acci-  Allen)     121;    Lewis    v.    Hughes,    12 

dent.  Colo.  208.  20  Pac.  621. 

In   Donnellan    v.   Wood,   Curtis    &  io-*o  Stafford    v.    Staunton,    88    Ga. 

Co.,  4  Cal.  App.  192,  87  Pac.  235,  it  298,  14  S.  E.  479. 

was  held   that  particular  provisions  if^.n  wood  v.  Hubbell,  10  N.  Y.   (6 

of  the  lease  to  the  effect  that  in  case  Seld.)   479;   Gates  v.  Green.  4  Paiga 

of    submersion    of    the    land    there  (N.  Y.)   355,  27  Am.  Dec.  68. 
should    be   no   liability   for    rent    re- 
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of  the   part   destroyed,   but   included   any    depreciation   in   the 
rental  value  of  the  balance  of  the  premises. ^*^^i 

A  stipulation  that  rent  should  cease  if  the  landlord  failed  to 
make  "heavy  repairs,"  which  the  lease  bound  him  to  make,  Avas 
held  to  apply  where  the  buildings  were  destroyed  and  the  land- 
lord announced  that  he  would  not  rebuild,  so  as  to  relieve  the 
tenant  from  rent  from  the  time  of  such  destruction.^o^^  j^^it  the 
tenant  is  not  relieved  from  rent  during  the  making  of  repairs  by 
the  fact  that  the  landlord  has  agreed  to  pay  for  necessary  re- 
pairs.^*'^^ 

Even  though  the  lessee  is  entitled  by  the  terms  of  the  lease  to 
withhold  rent  after  destruction  of  the  buildings,  if  he  pays  it 
upon  demand  by  the  lessor,  he  cannot,  it  has  been  held,  recover 
the  rent  so  paid,  this  being  in  accordance  with  the  general  rule 
that  a  payment,  not  made  under  mJstake  of  fact  or  through  fraud, 
cannot  be  recovered  by  the  pay  or. ^^^^^ 

(b)  Character  of  injury.  A  provision  of  the  lease  for  the 
termination  of  the  tenancy  or  of  liability  for  rent  upon  the  "de- 
struction" of  the  building,  or  in  case  it  be  "destroyed,"  without 
any  reference  to  "injury,"  has  been  decided  not  to  apply  when 
there  is  no  actual  destruction,  but  merely  injuries  to  parts  of 
the  building  by  fire  or  other  casualty,  temporarily  unfitting  such 
parts  for  occupancy.^^^^  And  the  same  view  has  been  taken 
when  the  lease  provided  for  a  suspension  of  rent  in  case  only  of 
"total  destruction, "1°^^  or  when  the  building  was  "destroyed 
and  burned  down."i°^^     3^^  in  one  state  a  provision  for  suspen- 

1051  Gary  v.  Whiting,  118  Mass.  ever,  a  contrary  decision  in  Lincoln 
363.  Trust  Co.  v.  Nathan,  175  Mo.  32,  74 

A    provision    in    a    lease    for    an  S.  W.  1007. 
abatement  of  rent  on  destruction  of       los*  Wall    v.    Hinds,    70    Mass.    (4 

the    buildings    does    not    entitle    the  Gray)   256,  64  Am.  Dec.  64;   Vincent 

lessee    to    an    abatement   on    a   note  v.  Frelich,   50  La.  Ann.   378,   23  So. 

given    by    him    in    consideration    of  373,  69  Am.  St.  Rep.   436;   Spalding 

the  landlord's  acceptance   of  a    sur-  v.  Munford,  37  Mo.  App.  281.     In  the 

render    of    the    leasehold,    the    sur-  latter  case  the  lease  provided  that  the 

render  having  taken  place  before  the  tenant  should  repair  all   damage  to 

destruction  of  the  premises.     Brooks  the  premises,  "destruction  by  fire  ex- 

V.  Cutter,  119  Mass.  132.  cepted,"  and  that  rent  should  cease 

1052  Thompson  v.  Pendell,  12  Leigh  in  case  of  "destruction  by  fire." 
(Va.)    591.  i'>^5  Einstein  v.  Levi,  25  App.  Div. 

1053  Peck  V.  Ledgwidge,  25  111.  109.  565,  49  N.  Y.  Supp.  674. 

:  053a  Regan  v.  Baldwin,  126  Mass.  loss  Vandei-poel  v.  Smith,  2  Daly 
485,  30  Am.  Rep.  689.     There  is,  how-    (N.  Y.)    135. 
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Lion  of  rent  in  case  of  "destruction"  by  firo  sooms  to  have  boon 
legarded  as  ai)plicjible  if  the  fire  merely  makes  the  premises  un- 
tenantable.''''^'^ A  provision  for  the  cessation  of  rent,  if  the  prem- 
ises become  untenantable  throufrh  fire,  has  been  held  not  to  apply 
^.■h«l  the  occui)ancy  is  merely  unpleasant,  owing  to  the  injury  of 
the  furnishings  by  fire,  smoke  and  water.'"''*'  On  the  other  hand, 
a  provision  for  the  apportionment  of  rent  in  case  of  an  injury 
permitting  but  a  partial  occupation  has  been  held  to  give  no  ex- 
emption from  rent  if  the  premises  are  made  totally  untenantable 
and  are  therefore  unoccupied.' ''^^ 

(c)  Cause  of  injury.  Quite  frequently  the  provision  of  the 
lease  is  for  the  cessation  of  rent  upon  injury  or  destruction  from 
"unavoidable  ca.sualty. "  In  reference  to  this  expression  it  has 
been  said  that  it  "does  not  signify  a  mere  want  of  repair,  arisin;j: 
from  lapse  of  time  or  improper  use  of  the  premises;  nor  from 
trespasses  or  nuisances  occasioned  by  the  acts  of  the  tenant  or 
of  third  persons.  Neither  does  it  include  any  injuries  which 
may  happen  by  reason  of  the  common  and  ordinary  use  ami 
occupation  of  the  estate  leased,  or  of  adjoining  premises.  Tlie 
term  has  a  much  more  restricted  meaning,  and  comprehends 
only  damage  or  destruction  arising  from  supervening  and  un- 
controllable force  or  accident."'*'^®  Consequently,  in  that  case 
it  was  decided  that  the  phrase  did  not  cover  injury  to  the  prem- 
ises by  leakage  from  an  adjoining  tenement  owned  by  the  land- 

1057  Chamberlain  v.  Godfrey's  That  the  tenant  received  a  con- 
Adm'r,  50  Ala.  530,  citing  Wall  v.  siderable  amount  from  insurance 
Tlinds,  70  Mass.  (4  Gray)  256,  64  has  been  regarded  as  evidence  that 
Am.  Dec.  64,  which  is  to  an  opposite  the  premises  were  so  damaged  as  to 
effect.  be    unfit    for    occupancy      within    a 

1058  Lewis  V.  Hughes,  12  Colo.  208,  clause  of  the  lease.  Meyer  Bros.  Drug 
20  Pac.  621.  Co.  v.  Madden,  Graham  &  Co.  (Tex. 

Under  a  covenant  that  in  case  the  Civ.  App.)  17  Tex.  Ct.  Rep.  908,  99  S. 

premises   were    partly   destroyed    by  W.  723. 

fire,  but  not  rendered  wholly  unten-  1059  New  York  Real  Estate  &  Bldr?. 

antable,    the    lessor    should    repair.  Imp.  Co.  v.  Motley,  3  Misc.  232,   51 

but  that  If  the  premises  were  rend-  N.   Y.  St.   Rep.  864,  22  N.  Y.  Supp. 

ered    untenantable,    the   rent   should  705. 

cease  till  the  premises  were  put  in  loeo  Per  Bigelow,   J.,   In   Welles   v. 

good   repair,    it   was   held   that   the  Castles,    69    Mass.     (3    Gray)     323. 

building  as  a  whole  must  be  unten-  This    language    is   quoted    with    ap- 

antable    in    order    that   rent   should  proval  in  Tays  v.  Ecl\"r,  6  Tex.  Civ. 

c»ase.     Kip    v.     Merwin,     34    N.     Y.  App.  188,  24  S.  W.  954. 
Super.  Ct.  (2  Jones  &  S.)   531. 
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]ord,  and,  in  otlier  cases  in  the  same  jurisdiction,  that  it  did  not 
apply  Avhen  the  mill  on  the  premises  became  useless  owing  to  the 
rotten  condition  of  the  millwheel,  which  was  not  worth  repair- 
ing^ioei  Qj.  when  the  adjoining  owner  undermined  the  wall.^"^- 
In  another  jurisdiction,  however,  it  was  decided,  in  reference 
to  the  giving  way  of  boilers  on  the  premises  while  under  a  low 
pressure  and  with  a  moderate  fire,  that  "there  was  in  the  rupture 
of  the  boilers  a  degree  of  unexpectedness,  as  of  something  un- 
forseen  and  not  contemplated  in  the  making  of  the  contract, 
which  makes  it  proper  to  regard  it  as  an  unavoidable  casualty 
within  the  meaning  of  the  proviso.  "^^^^  The  fact  that  the 
building  is  condemned  by  the  municipal  authorities  as  unsafe, 
owing  to  natural  decay,  does  not  constitute  an  "unavoidable 
casualty,  "^°^^  nor  does  the  destruction  of  part  of  the  building 
in  the  process  of  widening  the  street.^ ''^^ 

In  one  case  the  question  whether  the  flooding  of  the  premises 
from  a  sewer,  as  shown  by  the  evidence,  constituted  a  "casualty," 
wnthin  a  provision  authorizing  the  termination  of  the  lease  in 
case  the  premises  were  rendered  untenantable  by  fire  or  other 
casualty,  was  regarded  as  a  question  for  the  jury,io66  ^nd  whether 
the  premises  were  rendered  "uninhabitable"  within  a  provision 
of  the  lease  has  likewise  been  so  regarded.^^^"^ 

A  provision  for  the  reduction  of  rent  in  ease  the  premises  "be 
rendered  partially  untenantable  by  fire  or  the  elements"  has  been 
held  to  refer  to  a  sudden,  unusual  or  unexpected  action  of  the 
elements,  such  as  a  flood,  tornado,  and  the  like,  and  not  to  the 
natural  and  ordinary  results  of  an  efficient  cause  existing  at  the 
timre  of  the  demise,  in  this  case  the  possibility  of  percolation  of 
water  from  neighboring   springs  into  the   cellar  of  the  build- 

i't^o-  106S 

1061  Bigelow  V.  Callamore,  59  Mass.  loe?  Goss  Heating  &  Plumbing  Co. 

(5  Cush.)   226.  V.  Oviatt,  60  Mo.  App.  565. 

10G2  Kramer  v.  Cook,  73  Mass.    (7  loos  Harris  v.  Corlies,  40  Minn.  106, 

Gray)    550.  41   N.   W.    940,    2   L.    R.    A.    349.     It 

inns  Phillips  V.  Sun  Dyeing,  Bleach-  is  there  said  by  Mitchell,  J.,  "Every 

Ing  &  Calendaring  Co.,  10  R.  I.  458.  case  of  damage  to  or  destruction  of 

1064  Tays  V.  Ecker,  6  Tex.  Civ.  App.  human  structures,  not  caused  by 
188,  24  S.  W.  954.  animal  force,  may,  in  one  sense,  be 

1065  Mills  v.  Baehr's  Exrs,  24  paid  to  be  caused  by  the  elements,  as. 
Wend.   (N.  Y.)    254.  for    example,    ordinary    gradual    de- 

1066  Miland  v.  Meis'vinkel,  82  111.  cay.  But  it  would  hardly  be  claimed 
App.   522.  that  such  a  case  would  be  within  the 
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That  the  injury  to  the  premises  leased  was  aetnally  caused  by 
water  used  in  extinguishing  a  fire  on  adjoining  premises  has 
been  held  not  to  take  the  case  out  of  a  provision  of  the  lease  as 
to  the  rights  of  the  tenant  in  case  of  damage  to  the  premises  by 
fire.1060 

(d)  Effect  85  terminating  tenancy.  Whether  a  clause  exempt- 
ing the  tenant  from  liability  for  rent  in  case  of  injury  to,  or 
destruction  of,  the  building,  has  the  efTect  of  terminating  the 
tenancy,  or  of  merely  suspending  the  obligation  to  pay  rent  till 
the  premises  are  repaired  or  restored,  is  a  question  of  construc- 
tion. A  provision  that  the  rent  shall  "cease"  upon  the  de- 
struction of  the  building  has,  when  availed  of  by  the  lessee, 
been  regarded  as  absolutely  terminating  the  lessee's  interest  in 
the  premises,^"'"  and  this  is  the  effect,  it  seems,  of  a  decision 
that  in  such  case  the  lease  should  be  cancelled  at  the  instance  of 
the  lessee. ^^'^^ 

A  clause  providing  that  the  rent  shall  be  suspended  upon  the  de- 
struction of  the  building  until  it  is  rebuilt  has  been  regarded 
as  terminating  the  tenancy  on  the  landlord's  election  not  to 
rebuild,^  •^'^2  or  on  his  election  to  build  a  different  class  of  strue- 

meaning   of    the    provisions    of    the  and  to  surrender  possession   at  the 

lease."  end  thereof,  without  the  words  "or 

1069  Roman  v.  Taylor,  93  App.  Div.  sooner  determination,"  and  the  lease 
449,  87  N.  Y.  Supp.  6.53.  provided  for  the  cessation  of  rent  In 

The  fact  that  injuries  from  a  fire  case  of  the  destruction  of  the  huild- 

were  repaired    by   the   landlord    has  ings,   it  was   held    that,   though   the 

been    considered    evidence    sufficient  rent  ceased  on  such  destruction,  the 

to  justify  a  finding  by  a  jury  that  term  was  not  thereby  ended,  and  the 

the  fire  was  not  caused  by  the  fault  tenant  could  continue  in  posse-^ision 

or   neglect  of  the   tenant,   so   as  to  without  paying  rent,  but  still  paying 

exclude  the  application  of  an  excep-  taxes,   whether   or  not   liable  there- 

tion    to  that   effect   in   a  clause   ex.  after  for  use  and  occupation, 
empting    the    tenant    from    further        i<wi  Gates    v.    Green,   4    Paige    (N. 

rent    in    case    the    premises    became  Y.)    355,   27   Am.   Dec.    68.     And   see 

untenantable.     Weeber  v.  Hawes,  80  Wood  v.  Hubbell.  10  N.  Y.  (G  Seld.) 

Minn.  476,  83  N.  W.  447,  81  Am.  St.  479,  where,  however,  the  agrpement 

Rep.    275.  was  that  the  lease  should  terminate 

1070  Buschman    v.   Wilson,    29    Md.  in    such    case. 

553.     But  in  Patterson  v.  Ackerson.        i»72  Schmidt  v.  Pettit,  8  D.  C.    (1 

1    Edw.    Ch.    (N.    Y.)    96,    where    a  McArthur)     179:     Snook    &    Austin 

lease  contained  a  covenant  for  quiet  Furniture  Co.  v.  Steiner,  117  Ga.  363, 

enjoyment,  and  the  lessee  covenant-  43  S.  E.  775. 
ed    to    pay    taxes    during   the    term, 
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ture.^*''^^  But  in  one  jurisdiction  a  different  view  was  asserted, 
to  the  effect  that  the  leasehold  estate  remains  outstanding?,  in 
spite  of  a  provision  for  the  suspension  of  rent  until  the  building  is 
restored,  and  that  consequently  the  tenant  is  entitled  to  possession 
of  whatever  building  may  be  erected  in  place  of  that  dcstroyed.i'^'^ 
It  is  difficult  to  see  why  the  leasehold  estate  should  be  divested  out 
of  the  tenant  merely  because  of  such  a  clause,  inserted  apparently 
for  his  benefit. 

Even  though  there  is  no  provision  that  the  tenancy  shall  ter- 
minate on  destruction  of  the  premises  in  whole  or  in  part,  the 
landlord,  if  he  has  covenanted  to  repair  or  rebuild  "within  a 
reasonable  time,"!*''''^  or  " forthwith, "i*^"^^  or  "as  speedily  as 
possible  "1*'''"^  on  such  destruction,  must  begin  to  repair  or  rebuild 
within  a  reasonable  time,  it  has  been  decided,  and  if  he  fails  to  do 
so  the  tenant  may  relinquish  possession  and  so  terminate  the 
tenancy.  And  it  was  held,  on  the  construction  of  a  particular 
lease,  that  a  covenant  to  pay  rent  during  the  period  of  rebuilding 
was  inoperative  in  cnse  of  unreasonable  delay. ^'^'^^ 

(e)  Revival  of  liability  for  rent.  Though  a  provision  for  the 
suspension  of  rent,  upon  injury  to  or  destruction  of  the  building, 
until  it  is  repaired  or  restored,  imposes  no  obligation  upon  the 
landlord  to  repair  or  restore,^ '^'^^  yet  if  he  does  do  this,  with 

1073  Snoolc  &  Austin  Furniture  Co.  to   erect   a    different   building.     The 

V.  Steiner,  117  Ga.  363,  43  S.  E.  775.  court's   reasoning  is  difficult  to  fol- 

And  see,  to   the  same  effect,  Gavan  low. 

V.  Norcross,  117  Ga.  356,  43  S.  E.  771.  io74  Rogers  v.  Snow,  118  Mass.  118. 

There  the   lease  was   of  a  room  in  1075  Lincoln   Trust  Co.   v.   Nathan, 

the  building   destroyed,    and   it  pro-  175  Mo.  32,  74  S.  W.  1007. 

vided    for    a    cessation    of    rent    till  io76  Nimmo    v.    Harway,    23    Misc. 

the  premises   were   restored,   and  it  126,  50  N.  Y.  Supp.  686. 

was  also  held  that  it  was  immaterial  10-7  Bacon    v.    Albany    Perforated 

in  this  connection  that  subsequently  Wrapping  Paper  Co.,  22  Misc.  592,  49 

the  landlord  recognized  the  tenancy  N.   Y.   Supp.    620. 

as    existing    by   undertaking    to    en-  io78  Lincoln   Trust  Co.   v.   Nathan, 

force  a  forfeiture  for  nonpayment  of  175  Mo.  32,  74  S.  W.  1007.     And  it 

rent.  was  there  held  that  the  lessor  could 

In   Witty    V.    Matthews,    52   N.   Y.  not,  in  such  case,  assert  a  claim  to 

512,    the    court    construed    the    Ian-  money  received  by  the  lessee  under 

guage    of    the    lease    as    giving    the  policy  taken  out  by  the  latter  insur- 

option  to  the  lessor  whether  to  re-  ing  against    liability   for   rent  after 

pair  the  premises  injured  by  fire  or  destruction  of  the  building. 

to   terminate   the  lease   by    electing  io^q  See  ante,  notes  1070-1074. 
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reasona!)lc  prompUioss  at  lcast/"«"  the  lia])ility  for  ront  rovives, 
the  teuant  having  no  option  in  the  mattcr.'o«i  The  tenant's 
liability  for  rent  has  also  been  regarded  as  revived  upon  the 
restoration  of  the  building,  when  the  lease  provided  for  the 
payment  of  rent  "except  when  untenantable  by  fire,"'""^  or 
for  the  cessation  of  rent  while  the  premises  "were  unfit  for 
occupation.  "^'^'^^ 

(f )  Possession  pending  restoration.  AVhore  the  lease,  in  effect, 
provides  for  the  termination  of  the  tenancy  upon  injury  to  or 
destruction  of  the  premises,  the  tenant  must  yield  possession  to 
the  landlord,^08'»  and  it  has  been  held  that,  if  he  holds  over  in 
such  case,  he  is  liable  for  the  value  of  the  use  and  occupation.io^s 

1080  See  ante,  at  note  1078.  building    should    be    destroyed    and 

1081  Phillips   &  Bnttorff  Mfg.  Co.  v.    then  restored. 

Whitney,   109   Ala.   645,   20   So.   333;  ios2Phiilips    &    Buttorff    Mfg.    Co. 

Snook    &    Austin    Furniture    Co.    v.  v.  Whitney,  109  Ala.  645,  20  So.  333. 

Steiner,  117  Ga.   363,   43   S.  E.   775;  i'"^3  Smith  v.  McLean,  22  111.  App. 

Smith  V.  McLean,  22  111.  App.   451;  451;     Id..   123   111.   210,  14  N.   E.  50. 

Id.,  123  111.   210,  14  N.   E.  50';    Goss  See  Goss  Heating  &  Plumbing  Co.  v. 

Heating  &   Plumbing  Co.  v.  Oviatt,  Oviatt,  60   Mo.  App.   565;   Rogers  v. 

60  Mo.  App.  565.     But  in  Schmidt  v.  Grote  Paint   Co.,  118  Mo.   App.  300, 

Pettit,  8  D.  C.   (1  McArthur)  179,  it  94  S.  W.  548,  for  provisions  for  ces- 

was  said,  not  only  that  the  landlord  satlon  of  rent  if  the  premises  were 

could  refrain  from  rebuilding  or  re-  rendered     uninhabitable     and     were 

pairing  and   so  terminate  the  lease  not  made  habitable   within   a   reas- 

and  the  obligation  to  pay  rent,  but  onable  time. 

also  that,  "since  mutuality  of  obliga-  In  Einstein  v.  Levi,  25  App.  Div. 

tion   is  necessary  in  every  contract,  565,  49  N.  Y.  Supp.  674,  it  was  held 

the  tenant  could  not  have  been  held  that   the    destruction    of    partitions, 

for  the  rent  after  the  house  had  been  windows  and  parts  of  the  roof  did 

rebuilt,   unless  he   elected    to   enter  not    render    applicable    a    provision 

into  possession  of  the  restored  prem-  that    the    liibility    under   the    lease 

ises."     As    to    this,    it    may    be    re-  should     terminate    in    case    of    the 

marked    that    "mutuality    of    obliga-  "lotal   destruction"  of  the  premises, 

tion"  means  merely  that  one  prom-  but    this    came    within    a    provision 

ise  is  not  suflRcient  as  a  considera-  that  in  case  the  premises  were  rond- 

tion  for  another  promise,  unless  the  ered   untenantable   the   rent   should 

former   promise   is   binding   on   the  cease  till  the  building  should  be  put 

person    who    makes    it    (Hammon,  In  repair. 

Contracts,  §  337;  9  Cyclopaedia  Law  loxtBuschman   v.    Wilson,    29    Md. 

&  Proc.  327),  and  in  the  above  case  553. 

the  making  of  the  lease  was  a  suffl-  ^oss  Wallace   v.    Coe,   13   N.   Y.   St. 

cient   consideration   for    the   lessee's  Rep.  546.     In  Willard  v.  Tillman.  19 

promise    to    pay    rent    in    case    the  Wend.  (N.  Y.)   358,  it  was  held  that 
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On  the  other  hand,  a  clause  providing  merely  for  the  suspension 
of  rent  until  the  premises  are  put  in  repair  has  been  regarded 
as  involving  no  obligation  on  the  tenant  to  relinquish  posses- 
sion/os6  except  so  far  as  such  relinquishment  is  necessary  to 
enable  the  landlord  to  make  repairs,  such  a  provision  giving 
the  landlord,  by  implication,  the  right  to  enter  on  the  premises 
for  the  purpose  of  repairs  and  restoration. ^o^'''  It  has  even  been 
decided  that  premises  may  be  "untenantable,"  within  a  provision 
of  the  lease  suspending  rent  in  case  they  become  so  by  fire, 
although  the  tenant  still  retains  possession,  keeping  stock  there 
and  visiting  them  for  certain  purposes.^o^s  XInder  a  provision 
that,  in  case  any  building  or  buildings  on  the  premises  are  de- 
stroyed or  injured  by  fire,  the  tenant  shall  not  be  liable  for  rent 
"until  the  same  are  rebuilt  or  repaired,  or  he  may  thereupon 
quit  and  surrender  possession,"  a  tenant  who  remained  in  posses- 
sion of  one  building  was  decided  to  be  relieved  from  liability  for 
rent  until  the  restoration  of  another  building  on  the  premises 
which  had  been  destroyed.^'^^^ 

(g)  Rent  payable  in  advance.  A  clause  exempting  the  lessee 
from  liability  for  rent  upon  destruction  of  buildings  on  the 
premises  does  not,  it  has  been  held,  entitle  the  lessee  to  recover 
rent  paid  by  him  in  advance  in  accordance  with  the  provisions  of 
the  lease.^^^°  And  the  same  view  has  been  taken  of  a  clause 
providing  that  the  rent  should  be  paid  up  to  the  time  of  such 
destuction  and  that  the  lease  should  then  cease.i'^^i  But  when 
the  lease  stated  that  the  rent  was  paid  in  advance  for  the  whole 

under    a    covenant    to    pay    rent    so  loss  "Weinberg  v.  Savitzky,  47  Misc. 

long    as    permitted    to    occupy    the  132,    93   N.   Y.    Supp.    485;    Beers   v. 

premises  in  the  manner  set  forth  in  Taussig,  49  Misc.  619,  96  N.  Y.  Supp. 

the    lease,    the    destruction    of    the  738. 

building    on    the    premises,    without  loss  American  Bicycle  Co.  v.  Hoyt, 

the  landlord's  fault,  did  not  exoner-  118  Wis.  273,  95  N.  W.  92. 

ate  the  lessee  from  the  payment  of  looo  Felix  v.   Griffiths,   56  Ohio  St. 

rent  so  long  as  he  continued  in  pos-  39,  45  N.  E.  1092;    Cross  v.  Button, 

session.     Compare  Patterson  v.  Ack-  4  Wis.  468;   Tarkovsky  v.  George  H. 

erson,  1  Edw.  Ch.   (N.  Y.)   96.  Hess  Co.,  64  111.  App.  513;    Cornock 

1086  Kip  V.  Merwin,  52  N.  Y.  542;  v.  Dodds,  32  U.  C.  Q.  B.  625. 
Schutz  V.  Corn,  5  N.  Y.  St.  Rep.  19.  looi  Werner   v.    Padula,   167  N.   Y. 

1087  Phillips  &  Biittorff  Mfg.  Co.  v.  611,  60  N.  B.  1122;  Id.,  49  App.  Div. 
Whitney,  109  Ala.  645,  20  So.  333;  135,  63  N.  Y.  Supp.  68.  Compare 
Smith  v.  McLean,  123  111.  210,  14  N.  Einstein  v.  Tutelman,  110  N.  Y. 
p.  5Q,  Supp.    1025. 
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term,  and  providod  that  in  case  of  the  dostnictinn  of  tKe  premises 
(luring  the  term  the  rent  should  be  "suspended  or  abated,"  the 
lessee  Avas  regarded  as  entitled  to  recover  a  proportionate  part  of 
the  rent  paid  in  advance,  since  otherwise  the  latter  provision 
was  meaningless. ^^'^-'  ^^"^ 

A  provision  that  in  case  of  the  destruction  of  the  building  the 
lessor  shall  refund  to  the  lessee  rent  paid  in  advance,  at  the 
rate  of  a  certain  named  sum  per  month  for  the  unexpired  term, 
has  been  regarded  as  applicable  Avhen  the  premises  were  sufiieient- 
ly  injured  to  be  "untenantable  and  unfit  for  the  uses  of  the 
lease,  "i*'*^  but  not  to  be  available  to  the  lessee  unless  he  re- 
linquished posscssion.-"^'*'^^^'^ 

(7)  Stipulations  as  to  repair  and  restoration.  There  arc  dirtn 
to  the  effect  that  if  the  landlord  is  bound  by  a  covenant  to  restore 
the  building  destroyed,  as  for  instance,  when  he  has  covenanted 
to  keep  the  premises  in  repair,  his  right  to  rent  ceases  on  the 
destruction  of  the  building,' °^8  and  this  view  is  in  accordance 
with  decisions  relieving  the  tenant  from  liability  for  rent  in  case 
the  premises  become  untenantable,  and  the  landlord,  though 
bound  by  covenant  to  repair,  fails  to  do  so.'^*^  There  are,  how- 
ever, other  authorities  to  the  effect  that  the  breach  of  a  covenant 
on  the  part  of  the  landlord  to  rebuild  or  repair  does  not  relieve 
the  tenant  from  further  rent  in  case  of  the  destruction  of  the 
building.iioo 

1002. 1093  Rich  V.  Smith,  121  Mass.  Y.)  355,  27  Am.  Dec.  68,  and  Gib- 
328.  son  V.  Perry,  29  Mo.  245,  it  Is  said 

In  "Ward  v.  Bull,  1  Fla.  271.  where  that  the  liability  for  rent  continues 
the  whole  rent  was  paid  in  advance,  after  destruction  "unless  the  lessor 
and  upon  the  destruction  of  the  has  covenanted  to  rebuild."  In 
building  the  landlord  rebuilt  and  Fowler  v.  Payne,  49  Miss.  32,  it  is 
leased  the  premises  to  another  per-  decided  that  the  tenant  may  obtain 
son,  the  first  lessee  was  regarded  an  injunction  against  the  action  for 
as  entitled  to  recover  a  portion  of  rent  in  such  case,  and  it  seems  to 
the  rent  paid  by  hira,  calculated  be  thought  that  the  destruction  of 
from  the  time  of  the  second  lease,  the  premises,  together  with  the  les- 
It  appears  to  have  been  assumed  sor's  agreement  to  repair,  would  be 
that  there  was  a  surrender  of  the  a  defense  at  law  to  an  action  for 
first  leasehold  as  of  that  date.  rent.     The  authorities  cited  for  the 

1094  Chamberlain  v.  Godfrey,  50  view  that  in  equity  the  lessee  would 
Ala.   530.  be  relieved  in  such  case  do  not  sus- 

109S.1007  Chaml>erlain     v.     Godfrey,    tain  it. 
50   Ala.    530;    Buschman    v.   Wilson,        lono  See  post,  note  1252. 
29   Md.   55.'',.  iifoHallett  v.  Wylie,  3  Johns.   (N. 

1098  In  Gates  v.  Green,  4  Paige  (N.    Y.)   44;  Newman  v.  French,  45  IKm 
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(8)  Statutes  relieving  from  liability  for  rent — (a)  The  provi- 
sions of  the  statutes.  In  a  number  of  jurisdictions  statutes  have 
been  adopted  which  have  the  effect  of  partly  or  wholly  relieving 
the  tenant  from  rent  in  case  of  the  destruction  of  the  buildings, 
or  any  part  thereof,  during  the  term.  In  New  York  it  was  pro- 
vided by  the  Act  of  ISBQiioi  that  "the  lessees  or  occupants  of 
any  building  which  shall,  without  any  fault  or  neglect  on  their 
part,  be  destroyed,  or  be  so  injured  by  the  elements,  or  any 
other  cause,  as  to  be  untenantable  and  unfit  for  occupancy,  shall 
not  be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof, 
after  such  destruction  or  injury,  unless  otherwise  expressly  pro- 
vided by  written  agreement  or  covenant,  ajid  the  lessees  or  oc- 
cupants may  thereupon  quit  and  surrender  possession  of  the 
leasehold  premises,  and  of  the  land  so  leased  or  occupied."  This 
language  has  been  changed  by  a  later  enactment,^  ^^^  without, 
however,  apparently,  affecting  the  law  on  the  subject.  In  Ohio, 
Minnesota,  and  Wisconsin,  there  are  statutes  substantially  the 
same  as  that  of  New  York.iio3  jn  Connecticut  the  statute  pro- 
vides that  "the  tenant  of  any  tenement  which  may  be,  without 
his  fault  or  neglect,  so  injured  as  to  be  unfit  for  occupancy, 
shall  not  be  liable  to  pay  rent  after  such  injury  so  long  as 
said  tenement  is  untenantable,  if  he  continue  to  occupy,  unless  it  be 
otherwise  expressly  provided  by  written  agreement;  and  in  case 
of  such  injury  he  may  quit  possession  of  such  tenement,  but  if 
the  same  shall  become  fit  for  occupancy  during  the  continuance 
of  the  lease,  he  shall  then  pay  the  rent,  and  may  again  occupy 
j^  "1104  In  Kentucky  it  is  provided  that,  in  the  absence  of  stipu- 
lation otherwise,  the  tenant  shall  not  be  liable  for  rent  after  the 

(N.  Y.)  65  (semble);  Leavitt  v.  to  the  contrary  has  been  made  in 
Fletcher,  92  Mass.  (10  Allen)  121;  writing,  the  lessee  or  occupant  may, 
Surplice  v.  Farnsworth,  7  Man.  &  G.    if  the  destruction  or  injury  occurred 

5Y6  without    his    fault    or   neglect,    quit 

1101  Laws    1860,    c.    345.  and     surrender     possession     of     the 

1102  By  the  New  York  Real  Prop-  leasehold  premises;  and  he  is  not 
erty  Law  of  1896,  §  197,  it  is  pro-  liable  to  pay  to  the  lessor  or  owner 
Tided  that  "where  any  building  rent  for  the  time  subsequent  to  the 
which   is   leased   or   occupied   is    de-    surrender." 

stroyed   or    so   injured    by    the    ele-  no.-?  OTiro  Rev.  St.  1906,  §  4113;  Min- 

ments,  or  any  other  cause,  as  to  be  nesota  Rev.  Laws  1905.  §  3331;  Wis- 

untenantable     and     unfit     for    occu-  consin  Acts  1903,  c.  306. 

pancy,    and    no    express    agreement  "o*  Gen.  St.  1902,  §  4045. 
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ilestruction  of  flic  building  leased  hy  liiin  l)y  firo  or  by  other 
casualty  without  his  fault  or  ii('u;lei't;'"'^  and  in  Maryland  that 
"whenever  the  improvenunts  on  property  rented  for  a  term  of 
not  more  than  seven  years  shall  become  untenantable  by  reason 
of  fire  or  other  unavoidable  accident,  the  tenancy  shall  be  thereby 
terminated,  and  all  liability  for  rent  thereunder  shall  cease  upon 
payment  proportionately  to  the  day  of  fire  or  unavoidable  acc'i- 
dent."^i<>"  In  Mississippi  it  is  provided  that  "the  tenant  shall 
not  be  bound  to  pay  rent  for  buildings  after  their  destruction  by 
fire  or  otherwise,  without  negligence  or  fault  on  his  part,  unless 
he  may  have  expressly  stipulated  to  be  so  bound.  "^^*^"  The  New 
Jersey  statute  provides  that,  in  the  absence  of  stipulation  other- 
wise, if  the  building  or  buildings  erected  on  leased  premises  be 
injured  by  fire  without  the  fault  of  the  lessee,  the  landlord  shall 
repair  the  same  as  speedily  as  possible,  or,  in  default  thereof,  the 
rent  shall  cease  until  they  are  put  in  complete  repair,  while  in 
case  of  their  total  destruction  the  rent  shall  be  paid  up  to  the 
time  of  such  destruction,  and  the  lease  shall  come  to  an  end.^^°^ 
In  North  Carolina  it  is  provided  that  "if  a  demised  house,  or 
other  building,  be  destroyed  during  the  term,  or  so  much  dam- 
aged that  it  cannot  be  made  reasonably  fit  for  the  purpose  for 
which  it  was  hired  except  at  an  expense  exceeding  one  year's 
rent  of  the  premises,"  there  being  no  agreement  otherwise,  and 
the  tenant  not  being  in  default,  "and  the  use  of  the  house  dam- 
aged being  the  main  inducement  to  the  hiring,"  the  lessee  may 
surrender  his  estate,  paying  a  proportionate  part  of  the  rent 
calculated  up  to  the  time  of  the  damage,  and  liability  for  rent 
will  then  cease.^^"*^  The  Virginia  statute  provides  that  no  cov- 
enant or  promise  to  pay  rent  shall  bind  the  lessee  to  make  such 
payment  if  the  buildings  "be  destroyed  by  fire  or  otherwise, 
without  fault  or  negligence  on  his  part,  or  if  he  be  deprived  of 
the  possession  of  the  premises  by  the  public  enemy,"  but  that 
"in  case  of  such  destruction,  there  shall  be  a  reasonable  reduction 
of  the  rent,  for  such  time  as  may  elapse  until  there  be  acrain 
upon  the  premises  buildings  of  as  much  value  to  the  tenant  for 
his  purposes  as  M'hat  may  have  been  so  destroyed ;  and,  in  case 

1105  St.  1903,  §  2297.  i'^'' 2  Gen.  St.  p.  1923   (Act  March 

1106  Code  Pub.  Gen.  Llaws  1904,  art.    5,  1874). 

53^  5  27.  iiooRevisal  1905,  §  1992. 

HOT  Code  1906,  §  2498. 
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of  sneh  deprivation  of  possession,  a  like  reduction  until  possession 
of  the  premises  be  restored  to  hiin."mo 

In  California  such  case  of  destruction  or  injury  to  premises  is 
covered,  to  some  extent  at  least,  by  a  statutory  provision  em- 
poM^ering  the  lessee  to  vacate  the  premises,  and  so  relieve  himself 
from  rent,  if  the  lessor  fails  to  repair  dilapidations,  rendering  the 
premises  untenantable,  within  a  reasonable  time  after  notice  to 
him  of  their  existence.^m  And  in  North  Dakota  and  South 
Dakota  a  similar  provision  exists.1^^2  Under  the  California  stat- 
ute the  tenant  himself,  it  has  been  decided,  must  notify  the  lessor 
of  the  dilapidations  before  he  can  vacate  and  terminate  his  liabil- 
ity for  rent,  it  authorizing  him  so  to  vacate  "veithin  a  reasonable 
time  after  notice  to  the  lessor"  of  their  existence ;"i^  while 
under  the  South  Dakota  statute  it  was  regarded  as  sufficient  that 
the  lessor  acquired  knowledge  thereof  from  other  sources. ^^^^ 

The  Connecticut  statute,  applying  in  terms  to  a  "tenement," 
has  been  held  to  apply  to  a  room  which  has  been  leased,^^^^  and 
the  same  construction  has  been  placed  by  implication  on  the  New 
York  statute  appljnng  in  terms  to  the  lessee  of  a  "building. "m^ 
Apparently  a  wharf  is  regarded  as  within  the  Virginia  statute 
in  reference  to  the  destruction  of  buildings.^^^''' 

A  statute  relieving  the  tenant  from  rent  in  case  of  the  de- 
struction of  the  building  leased  obviously  does  not  so  relieve 
one,  who  is  a  tenant  of  a  part  only  of  a  building,  merely  because 
another  part  of  the  building  is  burned,  this  not  affecting  the 
tenantability  of  that  leased. ^^^^ 

A  statute  merely  relieving  the  lessee  from  liability  to  rebuild 
in  case  of  destruction  does  not  have  the  effect  of  relieving  him 
from  liability  for  rent  after  such  destruction.^^ 

1110  Code  1904,  §  2455.  See  Rich-  ms  Miller  y.  Benton,  55  Conn.  529, 
mond  Ice  Co.  v.  Crystal  Ice  Co.,  93    13  Atl.  678,  3  Am.  St.  Rep.  70. 

Va.  239,  37  S.  E.  85.  me  New  York  Real  Estate  &  Bldg. 

1111  Civ.  Code,  §  1942.  There  the  imp.  Co.  v.  Motley,  3  Misc.  232,  22 
lessor  is  in  general  bound  to  repair,    j^    y    Supp    705 

Ante,  §  87  c,  at  notes  94-102.  'itii  Richmond'  Ice   Co.    v.    Crystal 

1112  North    Dakota    Rev.    Codes,    §  -,^0  ^r      ac^    a(^  o    -c^    c-^n 

^     .,     ^   ,    .      ^.       ^   J       o<.    Ice  Co.,  103  Va.  465,  49  S.  E.  650. 
5528;     South   Dakota  Civ.    Code,    §§  ^       „„ 

1433    1434  Ills  Jones  v.  Fowler  Drug  Co.,  2i 

1113  Green  v.  Redding,  92  Cal.  548,    Ky.  Law  Rep.  558,  85  S.  W.  721. 

28  Pac    599.  "^^  O'Neil    v.    Flanagan,    64    Mo. 

1114  Prior  V.  Sanborn  County,  12  S.    App.  87. 
D.  86,  80  N.  W.  169. 
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A  local  statute  in  this  rcfjard  does  not  apply  in  the  case  of 
litigation  concerning  rent,  if  the  premises  in  question  are  situated 
in  another  state;  and  in  such  litigation  it  will  be  presumed  that 
the  common-law  rule,  that  the  dectruction  of  premises  does  not 
affect  the  rent,  is  in  force  in  such  other  state. "^^ 

(b)  Injuries  caused  by  tenant.  The  statute  ordinarily  makes 
an  express  exception  in  case  the  injury  or  untenantable  condition 
is  caused  by  the  tenant's  fault.  It  was  held  that  the  cas  •  was 
within  such  an  exceptioji  w^hen  the  building  was  destroyed  as 
a  result  of  the  tenant's  refusal  to  allow  an  adjoining  owner,  about 
to  excavate  on  his  land,  to  enter  and  shore  up  the  building,' ^^* 
when  it  was  the  result  of  a  fire  caused  by  the  tenant's  erection 
of  a  stove  on  the  premises,' '-2  and  when  it  could  have  been 
avoided  by  the  making  by  him  of  ordinary  repairs. ''-^  That 
the  tenant  was  free  from  fault  in  this  respect  must,  it  has  been 
decided,  appear  from  his  answer  setting  up  the  defense  of  the 
statute  in  an  action  for  rent."^^ 

(c)  Extent  of  relief  from  rent.  A  statute,  providing  that  lia- 
bility for  rent  shall  cease  on  destruction  of  the  building,  has 
been  held  not  to  relieve  the  tenant  from  liability  for  rent  which  is 
payable  in  advance,  though  the  building  is  destroyed  on  the  day 
on  which  the  rent  is  due,"25  and  it  is  immaterial  that  the  lease 
provides  tliat  in  case  of  the  destruction  of  the  premises  the  rent 
shall  be  paid  only  to  the  time  of  their  destruction,  since  this  is 
merely  the  equivalent  of  the  statutory  provision. "^e 

The  Virginia  statute,  allowing  a  reasonable  reduction  for  such 
time  as  may  elapse  until  there  are  again  upon  the  premises 
buildings  of  the  same  value  to  the  tenaTit  for  his  purposes  as 
those  destroyed,  was  held  to  authorize  a  reduction  of  rent  equal 
to  the  diminished  value  of  the  premises  to  him  for  his  purposes, 
and  a  finding  that  he  was  entitled  to  no  reduction  was  regarded 

1120  Graves  v.  Cameron,  58  How.  112*  Roach  v.  Peterson,  47  Minn. 
Pr    (N.  Y.)    75.  291.   50  N.  W.  80. 

n2x  Johnson    v.   Oppenheim,  55    N.        ''''  ^'^'^  ^-  Antler.  156  N.  Y.  672. 

50  N.  E.  962,  affirming  83  Hiin,  286. 
31  N.  Y.  Supp.  963.  See  Coppland  v. 
Luttgen,  17  Misc.  604,  40  N.  Y.  Supp. 
653. 

656.  1126  Werner   v.   Padula,    167    N.   Y. 

ii2xRirhmond  Ice  Co.  v.  Crystal  fin,  fio  N.  E.  1122,  affirming  49  App. 
Ice  Co.,  103  Va.  465,  49  S.  E.  650.        Div.  136,  63  N.  Y.  Supp.  68. 


Y.    280. 

1122  Dorr    V.    Harkness,    49    N.    J. 
Law,  571,   10  Atl.  400,   60  Am.  Rep. 
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as  justified,  when  he  took  the  lease  merely  to  exclude  a  business 
competitor,  made  no  use  of  the  premises  for  two  years  before  the 
accident,  and  did  not  use  them  thereafter  because  he  thought  it 
more  profitable  not  to  do  so.^^^t 

It  has  been  decided  that  when  there  are  two  or  more  buildings 
on  the  land  leased,  and  one  of  these  is  destroyed,  the  tenant  is, 
under  a  statute  relieving  the  tenant  from  rent  upon  destruction 
of  the  building  leased,  relieved  from  a  portion  of  the  rent  propor- 
tioned to  the  value  of  the  building  destroyed.^i^s 

(d)  Exclusion  of  statute  by  stipulations  of  lease.  The  New 
York  statute  exempting  the  tenant  from  liability  for  rent  in  case 
the  premises  become  unfit  for  occupancy  applies  in  terms  only 
when  it  is  not  "otherwise  expressly  provided"  in  the  lease.  A 
general  covenant  by  the  lessee  to  make  repairs  is  not  such  an 
express  provision  otherwise,  it  has  been  decided,  as  to  exclude 
the  application  of  the  statute.^^129  And  provisions  in  the  lease 
that  in  case  of  injury  by  fire  the  lessee  should  pay  rent  only  for 
such  part  of  the  premises  as  he  could  occupy  during  the  time 
required  for  repair,  and,  if  they  were  so  injured  as  to  require  re- 
building, the  lease  should  terminate,  were  held  not  to  exclude 
the  statute,  when  the  building  was  rendered  wholly  untenantable 
during  the  time  required  for  repairs,  but  there  was  no  necessity 
of  rebuilding.1130  Likewise,  a  provision  that  in  case  the  tenant 
shall  abandon  the  premises  at  any  time,  the  rent  then  due  or  to 
become  due  shall  be  due  and  collectible,  does  not  exclude  the 
application  of  the  statute.^i^i  These  words  of  the  statute,  it  is 
said,  "while  they  do  not  require  an  agreement  in  totidem  verbis, 
that  the  rent  shall  continue,  notwithstanding  the  destruction  of 
the  premises,  or  their  becoming  untenantable,  are  nevertheless 
not  satisfied,  unless  it  appears  from  the  lease  or  other  writing  that 
the  parties  had  in  mind  the  contingency  mentioned  in  the  statute. 
and  inserted  provisions  or  covenants,  inconsistent  Vv'ith  the  right 
of  surrender  thereunder,  "^^^^ 

1127  Richmond  Ice  Co.  v.  Crystals.  385,  distinguishing  and  question- 
Ice  Co.,  103  Va.  465,  49  S.  E.  C50.  ing  Lockro-^-  v.  Horgan.  58  N.  Y.  635. 

1128  Scott  Bros.  V.  Flood's  Trus-  1130  New  York  Real  Estate  &  Bldg. 
tee,  SO  Ky.  Law  Rep.  955,  99  S.  W.Co.  v.  Motley,  143  N.  Y.  156,  38  N. 
967.  E.    103. 

1129  Butler  V.  Kidder,  87  N.  Y.  98;  imi  Vann  v.  Ronso,  94  N.  Y.  401. 
May  V.  Gillis,  169  N.  Y.  330,  62  N.     1132  Butler  v.  Kidder,  87  N.  Y.  98, 
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The  application  of  the  statute  was  held  to  be  excludod,  in  a 
ease  where  the  premises  were  reJidcred  untenantable  by  a  leak 
from  a  water  pipe,  by  clauses  in  the  lease  exempting  the  landlord 
from  liability  for  injury  eaus^id  Lj'  water  leakinj:  or  flowing  from 
pipes  or  from  any  parts  of  the  building,  providing  that  there 
should  be  no  reduction  of  rent  during  repairs  except  when  neces- 
sitated by  fire,  suspen'^ing  rent,  if  the  premises  became  wholly 
imtenantable  from  fire,  till  the  dama;:;'e  was  repaired,  and  re- 
quiring redelivery  at  the  end  of  the  term  ir.  as  good  condition  as 
at  the  beginning  of  the  terra,  "reasonable  use  and  wear  and  dam- 
age by  fire  excepted. "^^^^  It  was  also  held  to  be  excluded  by  a 
provision  in  the  lease  that  in  case  of  fire  the  landlord  should 
immediately  ri^pair,  and  that,  if  the  landlord  should  decide  to 
rebuild,  the  term  should  cease,^^-'*  by  particular  provisio.ns  as 
to  rebuilding  and  insurance, ^i^s  ^nd  by  a  provision  that  the 
lease  should  terminate  on  a  total  destruction  by  fire,  provided  it 
did  not  result  from  the  negligence  of  the  lessee  or  his  ser- 
vants.^13^ 

A  provision,  applicable  in  terms  to  a  case  in  which  the  premises 
became  untenantable  as  a  result  of  fire,  was  held  to  be  applicable, 
so  as  to  exclude  the  st^itute,  when  they  became  untenantable  as 
a  result  of  tho  water  used  to  extinr,aiish  a  fire.^^^T 

(e)  Premises  made  "untenantable."  Several  of  the  state  stat- 
utes provide  for  a  cessation  of  rent  only  if  the  premises  are  so 
injured  or  destroyed  as  to  be  "untenantable."  This  term  the 
courts  have  not  attempted  to  define  with  any  approach  to  accur- 
acy. They  seem  ordinarily  to  have  left  to  the  jury  the  question 
whether  the  premises  in  the  particular  case  had  been  rendered 
"untenantable,"  without  any  statements  as  to  the  degree  of 
inutility  which  would  justif}^  a  finding  that  such  a  condition 
exists.^ ^ 5^    But  it  was  held,  as  a  matter  of  law,  that  the  premises 

per    Andrews,    J.,    quoted    with    ap-       nssTocci    v.  Powell,    9    App.    Dlv. 

proval  in  May  v.  Gillis,  1C9  N.  Y.  330,  2S3.  75  N.  Y.  St.  Rep.  905.  41  N.  Y. 

22  N.  E.   385.  Supp.    511.     And    see    Weinberg    v. 

1133  Butler  V.  Kidder,  87  N.  Y.  98.  Savitzky,    47    Misc.    132,    93    N.    Y. 

1134  Roman  V.  Taylor.  93  App.  Div.  Supp.  485;  Mnrkham  v.  Stevenson 
449,  87  N.  Y.  Supp.  C53;  Nimmo  v.  Brrw.  Co.,  104  App.  Div.  420,  93  N. 
Harway,  23  Misc.  12C,  50  N.  Y.  Supp.  Y.  Supp.  GS4. 

686.  1137  Roman  v.  Taylor,  93  App.  Dlv. 

iissLehmeyer    v.    Moses,    67    App.  449,  87  N.  Y.  Supp.  653. 

Div.   531,  73  N.  Y.  Supp.   1010;    Id.,  ii3«  See  Vann   v.   Rouse,   94   N.   Y. 

174  N.  Y.  518,  66  N.  K  1111.  401;   Tallman  v.  Murphy,  120  N.  Y. 
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were  not  rendered  untenantable  when  fire  occurred  wliich  merely- 
burned  a  few  fixtures,  charred  some  joists  and  loosened  some 
plaster,  these  injuries  being  reparable  by  the  expenditure  of  a 
few   dollars  and   the   rental  being   eighteen  hundred   dollars   a 

(f)  Relinquishment  of  possession  by  tenant.  Under  statutes 
providing  that  the  tenant  shall  cot  be  liable  for  rent  after  the 
building  is  injured  or  destroyed,  and  tliat  he  may  thereupon 
surrender  or  relinquish  po.ssession,  it  is  necessary,  in  order  that 
the  tenant  may  have  the  benefit  of  the  statute,  upcni  such  injury 
or  destruction,  that  he  relinquish  possession  to  the  landlord.i^^*^ 

It  is  not  necessary  that  the  tenant  notify  the  landlord  of  his 
election  to  give  up  the  premises,  it  being  sufilcieaat  that  he  ac- 
tually does  give  them  up,!^*^  but  his  relinquishment  of  possession 
is  not  sufficient  for  this  purpose  if  his  sub-tenant  remains  in 
possession,  even  against  his  will,  since  this  is  in  law  the  tenant 's 
possession."-*^  The  landlord  has  a  right  to  insist  upon  such 
relinquishment  as  a  condition  to  the  tenant's  exemption  from  lia- 
bility for  rent,  though  he  has  already  refused  to  accept  the  re- 
linquishment." ^^  In  one  case  it  is  said  that  the  tenant  must  not 
only  quit,  but  muirt  surrender  possession  to  the  landlordj^^-**  but 

354,  24  N.  E.  716;  Meserole  v.  Hoyt,  Y.  280;  Smith  v.  Kerr,  108  N.  Y.  31, 
ICl  N.  Y.  59,  55  N.  E.  274,  and  post,  15  N.  E.  70,  2  Am.  St.  Rep.  362; 
§  182  n   (3).  Faron   v.   Jones,   49    Misc.   47,   96   N. 

So  it  was  held  to  be  for  the  jury  Y.  Supp.  316;  Roach  v.  Peterson,  47 
whether  premises  were  "untenant-  Minn.  291,  50  N.  W.  SO;  Gay  v. 
able"  because  a  shed  attached  to  the  Davey,  47  Ohio  St.  396,  25  N.  E.  425, 
main  boilding  was  so  injured  by  a  8  L.  R.  A.  464,  21  Am.  St.  Rep.  840; 
storm  as  to  necessitate  its  removal  Danziger  v.  Falkenberg,  46  N.  Y.  St. 
by  the  building  department,  and  Rep.  331,  18  N.  Y.  Supp.  927;  Lan- 
whether  the  tenant's  relinquishment  sing  v.  Thompson.  8  App.  Div.  54,  40 
of  possession  was  on  that  account.  N.  Y.  Supp.  425.  See  Penn  v. 
May  V.  Gillis,  169  N.  Y.  330,  62  N.  Kearny.  21  La.  Ann.  21. 
E.  385.  And  evidence  that  the  roof  ii4i  Fleischman  v.  Toplitz,  134  N. 
leaked  to  such  an  extent  that  wa-  Y.  349,  31  N.  E.  10S9. 
ter  dripped  upon  the  tenant's  stock  11*2  Johnson  v.  Oppenheim,  12 
of  goods  whenever  it  rained  was  Alib.  Pr.  (N.  S.)  449,  43  How.  Pr. 
held  to  sustain  a  finding  that  the  L^S,  34  N.  Y.  Super.  Ct.  (2  Jones  & 
premises  were  untenantable.  Weeb-  S.)  416;  Smith  v.  Sonnekalb,  67 
er  V.  Hawes,  80  Minn.  476,  83  N.  W.  Barb.  (N.  Y.)  66. 
447,  81  Am.  St.  Rep.  275.  "■*'  Johnson  v.   Oppenheim,    55   N. 

iisnWampler     v.     Weinmann,     56    Y.    280. 
Minn.   1,   57   N.  W.   157.  ii+-»  Coneland   v.  Luttgen,   17  Mise. 

ii*«  Johnson   v.  Oppenheim,  55   N.    604,  40  N.  Y.  Sapp.  053. 

L.  and  Ten.  77. 
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this,  in  view  of  the  faets  of  Iho  cfise,  apparently  mf'ans  raorely  that 
his  own  departure  from  the  premises  is  not  sufEcieot  if  he  places 
anotlier  iu  pos-sfssion. 

Tlie  tenant  may,  iu  New  York,  without  losing  hia  rights  untler 
the  statute,  remain  iu  ])ossession  for  a  roasouable  time,  for  the 
purpose  of  removing  his  ellects  or  adjusting  insurance  thereon, 
and  the  question  of  what  is  such  reasonable  time  is  for  the 
jury.ii*"*  For  the  reasonable  time  during  whicli  he  thus  remains 
in  i>ossession  he  is,  however,  it  seems,  liable  in  use  and  occupa- 
tion."*« 

Under  the  New  York  statute,  it  has  been  decided,  the  land- 
lord resumes  possession  of  the  premises,  after  destruction  by 
fire,  in  the  condition  in  which  they  were  left  by  the  fire,  and  the 
tenant  is  under  no  obligation  to  remove  debris,  although  this 
consists  of  the  remains  of  his  own  chattels  on  the  premises." ^^ 

In  Mississippi,  where  the  statute  makes  no  reference  to  a  re- 
linquishment of  possession  by  the  tenant,  but  merely  exempts 
him  from  liability  for  rent  for  buildings  which  have  been  de- 
stroyed, it  was  held  that  he  was,  after  a  destruction  of  one  of 
several  buildings  on  a  farm  leased,  entitled  to  have  the  rent 
proporti^Nnally  abated,  without  relinquisliing  possession." •*«  In 
Connecticut  the  statute  expressly  exempts  the  tenant  from  lia- 
bility for  rent,  though  he  continues  his  occupation,  if  the  premises 
are  so  injured  as  to  be  unfit  for  occupancy." ''» 

(g)  Termination  of  tenancy.  The  question  whether  the  lease; 
is  absolutely  terminated  by  the  relinquishment  of  possession  by 
the  tenant  on  account  of  the  destruction  or  untenantable  con- 
dition of  the  premises,  necessarily  depends  upon  the  provisions 
of  the  particular  statute.  The  Connecticut  statute  provides  that 
if  the  premises  again  become  fit  for  occupancy  the  tx-nant  shall 
then  pay  rent,  and  this  has  been  held  to  render  him  liable  for  the 
rent  of  a  part  of  the  premises  after  restoration  by  the  landlord, 

114S  Zimmer  v.  Black,  .37  N.  Y.  St.  n<7  Fleischman  v.  Topliu.  134  N. 

Rnp.    312.  14   N.   Y.    Supp.   107:    Bas-  Y.  349.  31  N.  R.  10^9. 

sett  V.  Dean.  34  Hun  (N.  Y.)  250.  ii*«  Taylor  v   Hart,  73  Mi«s.  22.  18 

ii4«  Austin  V.  Field,  7  Abb.  Pr.  (N.  So.  54G.  30  L    R.  A.  716,  55  Am.  St. 

S.;    N.   Y.)    29;    Fleischman   v.   Top-  Rep.  483. 

lit'z,    134   N.   Y.   349,   31    N.    E.    lOSO.  n+o  r.en.  St.   §   4045.     See  Gulliver 

See   Stein  v.  Rice,  23   Misc.   348,  51  v.  Fowler,  64  Ck)un.  556,  30  All.  852. 
N.  Y.  Supp.  320. 
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though  the  hitter  has  leased  the  other  part  to  another  person/ ^^° 
and  tliongh  the  latter  failed  to  restore  the  premises  with  the 
greatest  possible  expedition,  the  lessee  having  announced  that  he 
would  not  reoceupy  the  premises.i^^^  The  New  Jersey  statute 
provides  for  a  cessation  of  the  tenancy  upon  the  "total  destruc- 
tion" of  the  premises^^^2  and  not  upon  a  mere  injury  thereto.^^^^ 

Under  the  New  York  statute  the  relation  of  landlord  and 
tenant  is  regarded  as  terminated  by  the  tenant's  relinquishment 
of  possession  upon  the  destruction  of  the  premises.^ ^^^  But  under 
the  substantially  similar  statute  of  JMinnesota,  where  the  tenant 
resumed  possession  after  the  restoration  of  the  premises,  and 
paid  rent  at  the  former  rate,  this  was  held  to  show  "that  he 
elected  to  continue  the  tenancy,  "^^^^  and  it  is  quite  evident 
that  if  a  tenancy  has  once  been  terminated  it  cannot  be  revived  at 
the  election  of  one  of  the  parties.  This  latter  case  may  perhaps 
be  reconciled  with  the  New  York  cases  just  cited  on  the  theory 
that  the  tenant's  resumption  of  possession  shows  that  his  relin- 
quishment was  not  under  the  statute,  but  was  merely  to  enable  the 
landlord  to  make  repairs.  But  under  this  view  of  the  case  the  ten- 
ant, so  resuming  possession,  would  seem  to  be  liable  for  rent  dur- 
ing the  making  of  the  repairs. 

n.  Untenantable  condition  of  premises — (1)  At  common  law. 
Since,  as  before  stated,  the  landlord  is  under  no  obligation  to 
the  tenant  as  regards  the  condition  of  the  premises  and  their 
fitness  for  the  latter 's  use  and  occupation,  either  at  the  time  of  the 
lease  or  subsequently  thereto,  it  is  clear  that  the  tenant  should 
not  be  relieved  from  liability  for  rent,  in  the  absence  of  an  ex- 
press stipulation  in  the  lease  or  a  statutory  provision  in  that 
regard,  by  aay  defects  in  the  premises,^ ^^^  and  that  this  is  so  is 
attested  by  the  numerous  decisions  at  common  law  to  the  effect 
that  even  the  destruction  of  the  buildings  will  not  have  that 

1150  Miller  A^  Benton,  55  Conn.  529,  15  N.  E.  70,  2  Am.  St.  Rep.  362; 
13  Atl.  678,  3  Am.  St.  Rep.  70.  Fleischman  v.  Toplitz,  134  N.  Y.  349, 

1151  Miller  V.  Benton,  55  Conn.  529,    31  N.  E.  1089. 

13  Atl.  678,  3  Am.  St.  Rep.  70.  "ss  Boston    Block    Co.    v.    Buffing- 

1152  See   ante,   note  1108.  ton,  39  Minn.  385,  40  N.  "W.  361. 

1153  Booraem  v.  Morris,  74  N.  J.  use  That  the  untentable  condition 
Law,  95,  R4  Atl.  953.  of  the  nrr^mises  is  no  defense  to  rent, 

1154  Smith  V.  Kerr,  108   N.  Y.   31,  see   Elliott  v.   Aiken,   45   N.   H.   30; 
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efTect.^i-"^"  Tn  ono  state,  liowcvcr,  that  of  Michij^'an,  it  is  appar- 
ently the  law  that,  without  the  aid  of  any  statute,  the  tena.nt 
may  be  relieved  from  rent  on  account  of  defeets  in  the  leased 
premises  rendering  them  undesirable  for  purposes  of  occupancy, 
or,  as  it  Ls  usually  expressed,  "untenantable,"  an  expression 
which  is  perhaps  a(loj)ted  from  the  New  York  statute  before 
quoted,""'*'  it  not  being  found  in  the  common  law  authorities.  In 
that  state  it  was  decided  that  the  tenant  could  remove  from  the 
premises  and  refuse  to  pay  rent,  wheji  the  house  thereon  was 
so  poorly  constructed  that  it  was  impassible  to  keep  it  warm,  and 
the  plumbing  w^as  so  defective  as  to  generate  sewer  gas.^^*®  This 
case  is  approved  in  a  later  decision  in  the  same  state,  on  the 
ground  that  there  the  unhealthy  condition  of  the  premises  ex- 
isted when  the  tenant  entered,  but  it  was  said  that  the  same 
rule  did  not  apply  when  the  premises  became  untenantable  by 
reason  of  inherent  defects,  provided  they  were  habita])le  when 
demised,  and  it  was  accordingly  decided  that  the  tenant  was 
liable  for  rent  during  repairs  "made  necessary  by  the  uses  and 
changes  of  the  building  during  the  time"  the  lessee  a.nd  his  agent 
had  control  of  the  premises  under  that  and  previous  leases."®^ 
In  another  case  in  that  state  it  was  decided  that  a  covenant  by 
the  lessee  that  he  had  received  the  premises  in  good  condition 
involved  in  effect  a  covenant  by  the  lessor  that  thoy  were  so, 
and  that  if  they  were  not  so  there  was  a  "failure  of  considera- 
tion" which  constituted  a  defense  to  an  action  for  rent,  if  the 
lessee  relinquished  possession."^! 

In  a  few  other  states  an  untenantable  condition  is  regarded  as 
justifying  an  abandonment  of  the  premises  by  the  tenant  and 
a  refusal  to  pay  further  rent,  provided  there  is  a  covenant  on  the 
part  of  the  lessor  to  make  repairs,  which  imposes  on  him  or  his 
transferee  the  duty  of  remedying  that  eondition."^^     ijj  England, 

ReRvrs  V.  MoComeskey,  IfiS  Pa.  FlTt,  67  How.  Pr.  76,  which  was  properly 
32  All.  96,  and  ante,  §  86  a,  at  notes  a  oasr  of  eviction  by  the  lanrllord's 
4-10;  §  87  a.  misuse   of  adjoining  premises.     See 

1157  See  ante,  §  182  m    (1).  post,  note  1197,  and  post,  §  185  f  (8), 

1158  See  ante,  §  182  m  (8).  note  94  a. 

ii5!>  T.rf^onard     v.      Armstrong,      73  ii«o  petz    v.    Voight    Brewery    Co., 

Mich.  577,  41   N.  W.  695.     The  court  116  Mich.  418,  74  N.  W.  651,  72  Am. 

cites     in     support     of     its     decision  St.  Rep.  531. 

m^^rolv  Prndley  v.   De  noicovria.  12  iiRi  Tyler  v.  Dishrow.  40  Mich.  415. 

Daly    (N.  Y.)    303,  14  Abb.  N.  C.  53,  iib2  See  post,  §  182  r  (2). 
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and  it  seems  in  Massachusetts  also,  it  having  been  decided  that 
the  lease  of  a  furnished  house  is  subject  to  an  implied  condition 
that  it  shall  be  reasonably  fit  for  habitation,^  i^^  if  it  is  not  so 
fit  at  the  commencement  of  the  tenancy,  the  lessee  may  immedi- 
ately relinquish  possession  and  refuse  to  pay  rent.^^®* 

As  before  stated,  an  eviction,  actual  or  constructive,  is  a  de- 
fense to  the  claim  for  rent,'^^^  and  in  some  states  this  doctrine 
has  been  pushed  to  the  exte-nt  that  mere  nonaction  on  the  part 
of  the  landlord,  consisting  in  his  failure  to  make  repairs  for  the 
purpose  of  removing  unpleasant  or  deleterious  conditions  on  the 
premises  leased  or  on  those  adjoining  them,  not  actually  pro- 
duced by  him,  when  followed  by  the  tenant's  relinquishment  of 
possession,  has  been  regarded  as  constituting  an  eviction  for  this 
purpose.! i6«  So  far  as  such  conditions  may  in  any  case  be 
actually  produced  by  the  landlord,  the  doctrine  of  constructive 
eviction  is  properly  applieable,!!^^  but  the  extensiooi  of  the  doc- 
trine to  the  case  of  a  mere  failure  to  make  repairs  on  the  premises 
leased  is,  it  is  conceived,  difficult  to  justify  on  principle.  Oc- 
casionally a  mere  change  in  the  mode  of  utilization  of  adjoining 
premises  by  the  landlord,  rendering  the  leased  premises  less 
desirable  for  the  particular  purpose  for  which  the  lessee  took  the 
lease,  when  followed  by  the  tenant 's  relinquishment  of  possession, 
has  been  regarded  as  calling  for  an  application  of  the  same  doc- 
trine in  favor  of  the  tenant.^^^^ 

(2)  Under  statutes.  Usually  the  contention  that  the  tenant  is 
relieved  from  liability  for  rent,  by  reason  of  the  existence  of  de- 
fects in  the  premises,  has  been  based  upon  one  of  the  local  sta- 
tutes referred  to  above,  as  affording  su«h  relief  in  case  of  the 
destruction  of  the  premises.  The  New  York  statute  has  been 
the  subject  of  numerous  decisions  in  this  regard,  not  apparently 
always  harmonious  in  their  nature,  and  there  are  occasional  de- 
cisions in  other  states  construing  the  local  statute  in  this  regard. 

The  provision  of  the  New  York  statute,  relieving  the  tenant 
from  liability  for  rent  in  case  the  premises  "be  destroyed  or  be 
so  injured  by  the  elements  or  any  other  cause  as  to  be  untenant- 
able and  unfit  for  occupancy,"  was  originally  construed  as  ref er- 
nes See  ante,  §  86  e.  nee  See  post  §  185  f  (4). 
1164  See  Wilson  v.  Finch  Hatton,  2       ne?  See   post.  §   185    (a>. 
Exch.  Div.  S36.  ncs  See  post,  §  185  f  (8),  at  note 
iiw  See  ante,  §  182  e.                           100. 
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ring  "to  a  suddon  and  total  destruction  by  the  elements,  acting 
with  unusual  puwcr,  or  by  human  agency,"  or  "to  a  case  of 
injury  to  the  premises,  short  of  a  total  destruction,  occasioned  in 
the  same  way."^^""  The  same  view  has  been  taken  in  Ohio  of  a 
substantially  similar  provision,  it  being  said  that  "the  evident 
design  of  the  act  was  to  relieve  the  ignorant  and  inadvertant  who 
might  fail  to  protect  themselves  by  special  provision  in  their 
lease  againsl  the  evil  and  mischief  of  the  common  law,  which  held 
the  tenant  liable  for  rent  although  the  demised  premises  were  de- 
stroyed by  fire,  flood,  tempest  or  otherwise,  unless  he  was  exempt 
from  liability  by  some  express  covenant  in  his  lease,"  and  that 
"the  statute  is  designed  rather  to  protect  the  lessee  against  an  un- 
expected and  unusual  action  of  the  elements  or  of  human  forces, 
causing  a  total  destruction  of  the  demised  premises  or  an  injury 
thereto  only  short  of  a  total  destruction,  which  the  parties  igoor- 
antly  or  inadvertantly  failed  to  anticipate  and  provide  against 
when  the  demise  was  made."i^'<>  So,  of  the  like  provision  of  the 
Connecticut  statute,  it  is  said  that  "it  applies  only  to  cases  where 
the  building  becomes  untenantable  by  reason  of  some  sudden  and 
unexpected  calamity;  as  where  it  is  wholly  f,r  partially  destroyed 
by  fire,  water,  or  by  a  mob,  or  other  like  cause, "^^'^^  and  not  where 
the  condition  is  a  result  of  a  failure  to  make  ordinary  repairs.^^'^^ 
The  above  view  of  the  New  York  statute,  adopted  in  a  subse- 
quent decision  by  the  highest  court,  in  which  the  fact  that  the 
premises  were  infected  with  disease  was  held  not  to  involve  an 
"injury"  within  the  statute.""-^  seems  to  have  been  abandoned  in 
other  decisions,  though  without,  ordinarily,  any  express  state- 
ment to  that  effect,^ ^''*  and  in  several  decisions  a  co.ndition  of 

ii«9  Suydam   v.   Jackson,   54   N.   Y.  Ohio   St.    662,   52   Am.   Rep.    99.   per 

450,  13  Am.  Rep.  611.     The  orinion  Dickman,  J. 

of  Earl,  C,  proceeds:     "If  the  legis-  n^i  Hatch    v.    Stamper,    42    Conn, 

lature  had  intended  to  provide  that  28. 

the  tenant  should  cease  to  he  liable  "72  Gulliver   v.    Fowler,    64    Conn, 

for    rent    when    the    premises    from  556,  30  Atl.  852. 

any  cause  became  so  dama!?od  or  i^^s  Edwards  v.  McLean,  122  N.  Y. 
out  of  re:i;!ir  as  to  be  untenantable,  302,  25  N.  E.  483. 
it  would  have  boen  easy  to  have  ex-  11^4  in  the  majority  opinion  in 
pres.spr1  the  intent  in  apt  and  proper  Tallmnn  v.  Murphy,  120  N.  Y.  345,  24 
lanfijuage."  As  following  thi.s  case,  N.  E.  716,  it  is  said  that  the  state- 
see  Lan'?in!5c  v.  Thomrson.  8  App.  ment  in  Suydam  v.  Jackson,  54  N.  Y. 
Div.   54,  40  N.  Y.  Sunp.  425.  450,  3  Am.  Rep.  611,  in  this  regard, 

iiTO  Ililliard    v.    Gas    Coal    Co.,    41  was  not   called   for  by  the  facts  of 
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the  premises  rendering  them  unsuitable  for  occnpancy  has  been 
regarded  as  entitling  the  tenant  to  relief  from  rent,  though  the 
condition  was  evidently  not  the  result  of  sudden  and  unexpected 
casualty,  but  rather  of  mere  neglect  on  the  part  of  the  lessor  or 
of  a  third  person.  Thus,  a  damp  condition  resulting  from  the 
percolation  of  water  through  the  walls  of  the  building,^^'^'^  or  a 
damp  and  disagreeable  condition  created  by  a  flow  of  water  or 
drainage  from  adjoining  premises,^ ^'^^  has  beea  regarded  as 
within  the  statute,  that  is,  as  an  injury  "by  the  elements  or 
other  cause,"  as  these  words  are  used  therein.  And  a  like  de- 
cision has  been  made  as  regards  an  unhealthy  and  disagreeable 
condition  produced  by  effluvia  from  a  sewer.^^'^''^ 

The  New  York  statute  does  not  apply,  it  is  said,  in  a  late  case, 
if  the  defect  existed  before  the  lease  was  made,^^'^*  and  in 
accordance  with  this  view  is  an  earlier  decision  that  the  tenant 
cannot  relinquish  possession,  and  so  terminate  his  liability  for 
rent,  on  account  of  noxious  gases  and  odors  resulting  from  de- 
fects in  the  plumbing,  which  existed  at  the  time  of  the  lease.^^^* 

1;be  case,  and  the  opinion  is  ap-  "76  Vann  v.  Rouse,  94  N.  Y.  401. 
patently  expressed  tliat  any  condi-  utt  Sully  v.  Schmitt,  147  N.  Y.  248, 
tion  affecting  the  premises  which  41  N.  E.  514,  49  Am.  St.  Rep.  659. 
can  be  regarded  as  rendering  them  See  Krausi  v.  Fife,  120  App.  Div.  490, 
"untenantable,"  if  not  caused  by  the  105  N.  Y.  Supp.  384. 
lessee's  failure  to  make  ordinary  re-  hts  Meserole  v.  Hoyt,  161  N.  Y. 
pairs,  is  within  the  statute.  The  59,  55  N.  B.  274;  Prahar  v.  Tousey, 
decision  is  not,  however,  rested  on  93  App.  Div.  507,  87  N.  Y.  Supp.  845. 
this  ground,  but  rather  on  the  prin-  mo  Daly  v.  Wise,  132  N.  Y.  306,  30 
ciple  of  eviction.  This,  it  has  been  N.  E.  837,  16  L.  R.  A.  236.  This  case 
said,  "was  a  case  of  an  apartment  does  not  refer  to  the  statute  of  1860, 
house,  and  the  injuries  to  the  de-  but  is  based  wholly  on  the  authori- 
mised  apartment  were  from  afRrma-  ties  to  the  effect  that  a  landlord  is 
tive  causes  outside  such  apartment  under  no  obligation  to  the  tenant 
but  inside  the  building  or  appurten-  as  regards  the  condition  of  the  prem- 
ant  to  it.  The  tenant  had  no  con-  ises  at  the  time  of  the  lease, 
trol  over  them.  They  were  charge-  To  the  same  effect,  that  defects  ex- 
able  to  the  landlord  and  were  such  isting  at  the  time  of  the  demise  are 
a  breach  of  the  covenant  of  quiet  not  ground  for  relinquishment  of 
enjoyment  (which  is  implied  if  not  possession  and  relief  from  rent,  see 
expressed)  as  amounted  to  an  evic-  Zerega  v.  Will,  34  App.  Div.  488,  54 
tion."  Per  Gaynor,  J.,  in  Huber  v.  N.  Y.  Supp.  361:  Watson  v.  Almirnll, 
Ryan,  26  Misc.  428,  56  N.  Y.  Supp.  61  App.  Div.  429,  70  N.  Y.  Supn.  662; 
135.  Bloomer  v.   Merrill,  1   Daly    (N.  Y.) 

1175  Meserole  v.  Hoyt,  161  N.  Y.  59,    485,  29  How.  Pr.  259;  Hays  v.  Moody, 
55  N.  E.  274.  2  N.  Y.  Supp.  S85;  Bon  v.  Watson,  24 
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Tn  the  former  of  those  cases,  however,  it  Ls  considered  that  the 
jtercolation  of  water  iuto  the  cellar  of  the  premises  leased,  mak- 
ing them  unhealthy,  is  within  the  scope  of  the  statute,' "*°  al- 
tlioug:h,  it  would  seem,  this  must  have  been  the  result  of  defects 
in  construction  existiuj]:  at  the  time  of  the  lease.  And  in  another 
recent  case,  where  the  tenant  of  a  room  in  a  building  relinquished 
possession  owing  to  the  presence  of  an  ofTensive  sewer  under  the 
building,  which  was  there  at  the  time  of  the  lease,  the  tenant 
was  relieved  from  liability  for  rent  on  the  ground  that  "by 
its  (the  sewer's)  defective  construction,  it  became  a  source  of 
offense  and  possible  danger,  and  the  efforts  which  the  tenant 
made  to  keep  it  in  clean  and  reasonably  fit  condition  were  nul- 
lified by  the  refusal  of  the  landlord  to  remedy  the  defect  in  con- 
struction."''^' 

The  New  York  statute  does  not  apply  when  the  untenantable 
condition  is  the  result  of  acts  on  the  part  of  the  landlord  which 
it  was,  at  the  time  of  the  lease,  fully  understood  that  be  was  to 
do."82 


N.  Y.  St.  Rep.  113,  4  N.  Y.  Supp.  872; 
Dexter  v.  King,  28  N.  Y.  St.  Rep. 
750,  8  N.  Y.  Supp.  489;  Sherman  v. 
Lndin,  79  App.  Div.  37,  79  N.  Y. 
Supp.  10C6;  Flannery  v.  Simons,  47 
Mi'^'^.  123,  93  N.  Y.  Supp.  544. 

1180  Meserole  v.  Hoyt,  161  N.  Y. 
59,  55  N.  E.  274.  In  the  decision  of 
this  case  in  the  intermediate  appel- 
late court  (Meserole  v.  Sinn,  34  App. 
Div.  33,  53  N.  y.  Supp.  1072),  it  is 
said  that  such  percolation  of  water 
involves  an  injury  "by  the  elements" 
within  the  statute.  If  "injury  by 
the  elements"  thus  includes  the  ac- 
tion of  water  causing  dampness,  11 
would  also,  it  seems,  include  the 
action  of  air  causing  decay,  and  in 
fact  it  would  include  approximately 
any  deterioration  of  condition  not 
directly  the  result  of  human  interpo- 
sition. 

ii»i  Sully  V.  Schmitt,  147  N.  Y. 
248,  41  N.  E.  514,  49  Am.  St.  Rep. 
659.     Tliis    case    does   not,   however. 


refer  to  the  statute,  bnt  hs  In  term5 
decided  on  the  ground  that  the  offen- 
sive condition  of  the  sewer  effected 
an  eviction.  Since  the  condition  of 
the  sewer  was  the  re?ult  of  its  use 
by  the  landlord.  It  seems  to  consti- 
tute a  clear  case  of  eviction  (see 
post,  §  185  f  8),  but  it  does  not  seem 
that  the  mere  "refusal  of  the  land- 
lord to  remedy  the  defects  in  con- 
struction" would  be  sufficient  for 
this  purpose.  See  next  paragraph  of 
text.  In  Meserole  v.  Sinn,  34  App. 
Div.  33,  53  N.  Y.  Supn.  1072,  it  is 
said  that  in  Suily  v.  Schmitt,  supra, 
"the  legal  effect  of  the  statute  was 
under  consideration."  Owing  to  tho 
looseness  with  which  the  term  "evic- 
tion" is  frequently  applied  by  the 
courts,  it  is  not  always  possible  to 
say  whether,  when  the  term  eviction 
is  used,  an  eviction  at  common  law 
is  intended  or  an  "untenantable" 
condition  under  the  statute. 

us^Alsheimer  v.   Krohn,   45  Ifcrw. 
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Under  the  California  statute,  authorizing  the  tenant,  on  the 
landlord's  refusal  to  repair,  to  make  the  necessary  repairs,  not 
to  exceed  one  month's  rent,  or  to  vacate  the  premises,  the 
tenant,  if  he  remains  in  possession  after  the  landlord's  refusal 
to  repair,  without  himself  making  the  repairs,  cannot  refuse  to 
pay  rent,ii^3  ^or  can  he  relinquish  possession  and  thereby  re- 
lieve himself  from  liability  for  rent  without  first  giving  notice 
to  the  landlord  to  repair.i^^* 

It  has  been  decided,  under  the  Minnesota  statute,i^^^  that  a 
tenant  from  month  to  month,  by  retaining  possession  after  the 
first  of  any  mcnth,  is  not  precluded  from  relinquishing  possession 
during  the  month  and  refusing  to  pay  rent,  if  he  does  so  upon 
the  occurrence  of  conditions  rendering  the  premises  untenant- 
able, which  did  not  exist  at  the  commencement  of  the  monthj^i^^ 
although  he  is  so  precluded  if  the  conditions  complained  of  did 
exist  at  the  commencement  of  the  month.^^^^ 

In  view  of  the  fact  that  the  New  York  statute,  and  other 
statutes  modeled  thereon,  apply  in  terms  only  when  a  " build- 
ing"  is  "destroyed  or  so  injured"  as  to  be  untenantable,  it  is 
difficult  to  see  how,  in  any  case,  the  untenantable  condition  of 
the  premises  can  be  ground  for  relieving  the  tenant  unless  this 
condition  results  from  the  destruction  of  or  injury  to  the  building. 
On  this  view,  the  presence  of  odors  or  dampness,  or  the  occasional 
flow  of  water  on  the  premises,  although  this  renders  the  premises 
untenantable,  would  not  bring  the  case  within  the  statute,  unless 
the  premises  leased  are  by  one  of  such  causes  so  injured  as  to 
be  untenantable.  That  is,  there  should,  by  the  terms  of  the 
statute,  be  an  injury  to  the  building,  and  injury  to  the  tenant's 
right  of  enjoyment  merely  would  seem  to  be  insufficient.  But 
apparently  opposed  to  this  view  are  decisions  that  dampness  caus- 
ed by  percolation  through  the  walls,^^^^  and  the  occasional  flow  of 
water  on  the  demised  premises  without,  apparently,  causing  any 

Pr.    (N.  Y.)    127,  where   the   tenant  uss  See  ante,  note  1103. 
agreed  to  retain  possession  and  pay  ns"  Bass  v.  Rollins,  63  Minn.  22G, 
rent,     although     knowing    that    the  65  N.  W.   348;    Damkroger  v.   Pear- 
house  on  the  premises  was  to  be  re-  son,  74  Minn.  77,  76  N.  W.  960. 
moved.  "'^'^  Flint  v.  Sweeney,  49  Minn.  509, 

ii«3  Moroney  v.  Hellings,  110  Cal.  52  N.  W.  136. 

219,  42  Pac.  560.  "^s  Meserole  v.  Hoyt,  161  N.  Y.  59, 

11R4  Green  v.  Redding,  92  Cal.  548,  55  N.  E.  274. 
28  Pac.  599. 
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particular  injury  to  the  premises  themselves,  but  merely  afTecting 
the  comfort  of  ()C('n])ancy,'^^"  bring  the  ease  within  the  statute, 
so  as  to  alford  relief  to  the  tenant. 

In  order  that  the  tenant  may  avail  himself  of  the  "untenant- 
able" condition  of  the  premises,  under  the  statute,  as  a  defense 
to  rent,  although  this  condition  is  the  result  not  of  unforeseen 
casualty,  but  of  causes  of  a  gradual  operation,  it  is  necessary, 
it  seems,  as  when  the  premises  are  destroyed  by  fire,'^""  that  the 
tenant  relinquish  possession  of  the  premises,^^"^  this  according 
with  the  language  of  the  statute. 

The  fact  that  the  premises  are  rendered  untenantable  by  the 
use  made  of  adjoining  property  by  a  third  person,  without  the 
connivance  of  the  landlord,  has  been  decided  not  to  brijig  the 
case  within  the  New  York  statute  so  as  to  enable  the  tenant  to 
relinquish  possession.^i^^  g^  far  gg  the  untenantable  condition 
may  be  caused  by  the  maintenance  by  the  landlord  of  a  nuisance, 
properly  so  termed,  on  the  premises  adjoining  those  leased, 
the  tenant,  if  he  leaves  on  account  thereof,  may  properly,  it 
seems,  be  regarded  as  evicted,  and  so  relieved  from  liability  for 
rent,  without  reference  to  the  existence  vel  non  of  any  statutory 
provision.^  ^®3 

(3)  Specific  conditions.  Among  specific  conditions  affecting 
the  utility  or  enjoyability  of  the  premises,  which  have  been  at 
different  times  asserted  as  a  defense  to  a  claim  for  rent,  that 
arising  from  the  presence  of  sewer  gas  has  perhaps  most  frequent- 
ly been  the  subject  of  consideration.  In  Michigan  it  has  appar- 
ently been  decided,  without  reference  to  any  statute,  that  the 
tenant  has  the  right  to  assert  this  as  a  defense,  if  the  gas  is 
caused  by  defects  in  the  plumbing  which  existed  at  the  time  of 
the  lease.ii^^     In  New  York,  on  the   other  hand,  it  has  been 

1189  Vann  v.  Rouse,  94  N.  Y.  401;  pare  Tallman  v.  Murphy,  120  N.  Y. 
Damkroger  v.  Pearson,  74  Minn.  77,    345,  24  N.  E.  716,  ante,  note  1174. 

76  N.  W.  960.  lint  See  post,  §  185  f  (8),  at  notes 

1190  See  ante,  §  182  m  (8)    (f).  95-99. 

1191  See  Davis  v.  Banks.  32  N.  Y.  ii»^  Leonard  v.  Armstrong,  73 
Super.  Ct.  (2  Sweeney)  184;  Gold-  Mich.  577,  41  N.  W.  696,  ante,  note 
berg  V.  Lloyd,  110  N.  Y.  Snpp.  530.  1150.     But  sewer  gas,  or  any  other 

1102  FHoyd-.Tones  v.  Rrha^in.  109  N.  objectionable     condition,     was     held 

Y.  Supp.  362  (by  two  .inflrres  to  one)  ;  not   to  be   ground    for   relieving   the 

Brick  V.   Favilla,   51    Misc.    550,   101  tenant    from    rent,    unless   the    land- 

N.    Y.    Supp.    970     (serable).     Com-  lord   had   notice   of  its  presence,  or 
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decided  that  the  presence  of  such  gas  does  not  give  the  tenant 
this  right,  if  the  defects  in  the  plumbing  existed  at  the  time  of 
the  lease. 1^^^  It  has  ordinarily  been  decided,  in  the  lower  courts 
of  the  latter  state,  without  reference  to  whether  the  defects  in 
the  plumbing  existed  at  the  time  of  the  lease,  that  sewer  gas, 
caused  by  defects  in  the  plumbing  on  the  premises  leased,  did 
not  justify  the  tenant  in  vacating  and  refusing  to  pay  rent;^^''^ 
while  on  the  other  hand,  if  the  defective  plumbing  was  not  on 
the  leased  premises  but  was  in  a  part  of  the  building  retained  by 
the  landlord,  there  was  a  constructive  eviction  by  reason  of  the 
landlord's  maintenance  of  a  nuisance  of  that  character  on  prem- 
ises adjacent  to  those  leased,  if  the  tenant  left  as  a  result  of 
such  nuisance.^ ^^"  In  one  case,  however,  it  seems  to  have  been 
decided  that  the  presence  of  noxious  odors  on  the  premises, 
caused  by  defects  in  the  plumbing,  resulting  during  the  tenancy 
from  external  causes,  made  the  premises  untenantable  within  the 
statute,  without  reference  to  whether  the  defects  were  on  the 
premises  leased  or  in  that  part  of  the  building  retained  by  the 
landlord  ;^^''^  and  in  another,  that  where  the  landlord,  by  agree- 

unless  the  tenant's  vacation  of  tbe  902,    on   the  case  of  Bradley  v.   De 

premises    was    on    account    thereof.  Goicouria,    supra. 
Holmes  v.  Wood,  88  Mich.  435,  50  N.        In  Krausi  v.   Fife,   120  App.   Div. 

W.  823.  490,  105  N.  Y.  Supp.  384,  it  was  de- 

1195  Daly  V.  Wise,  132  N.  Y.  306,  30  cided,  without  mention  of  the  stat- 
N.  E.  837,  16  L.  R.  A.  236,  afg.  15  ute,  that  there  was  an  eviction  if  the 
Daly,  431,  7  N.  Y.  Supp.  902.  tenant  of  an  apartment  relinquished 

1196  Conlson  v.  Whiting,  14  Abb.  possession  because  the  plumbing  of 
N.  C.  (N.  Y.)  60:  Sutphen  v.  Seebas,  the  house  was  so  defective  that 
14  Abb.  N.  C.  (N.  Y.)  67,  note,  12  waste  water  from  another  apart- 
Daly,   139;    Chadwick  v.   Woodward,  ment  flowed  into  the  bath  tub,  and 

13  Abb.  N.  C.  (N.  Y.)  441.  that  sewer  gas  was  emitted,  and  no 

1197  Bradley  v.  De  Goicouria.  12  hot  water  was  obtainable  from  the 
Daly  (N.  Y.)  393,  67  How.  Pr.  76,  14    faucet. 

Abb.   N.  C.   53;    St.   Michael's  P.   B.  nos  Lathers    v.    Coates,    18    Misc. 

Church  v.  Behrens,  13  Daly   (N.  Y.)  231,  41   N.   Y.   Supp.  373.     The  deci- 

548-    Marks    v.    Dellaglio,    27    Misc.  sion  might  well  have  been  based,  as 

652    59  N.  Y.  Supp.  707;  Id.,  56  App.  are  the  cases  in  the  prpceding  note, 

Div.    299,   67   N.   Y.    Supp.   736;    Mc-  on  the  theory  of  an  eviction  by  the 

Curdy  v.  Wyckoff,  73  N.  J.  Law,  368,  landlord's    maintenance    of    a    nul- 

63  Atl.  992.     See  Sutphen  v.  Seebas,  sance  on  his  own  premises,  since  the 

14  Abb.  N.  C.    (N.  Y.)    67.  note,  12  defects      in      the      plumbing      were 
Daly,  139,  and  the  comments  in  Daly  throughout  the  building. 

v.  Wise,  15  Daly,  431,  7  N.  Y.  Supp. 
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moot,  put  sower  pipes  and  drains  in  the  dwelling  leased,  which 
were  so  del'eetively  constructed  as  to  render  the  premises  un- 
healthy, his  refusal  to  remedy  the  defects  upon  request  amounted 
to  a  constructive  eviction.^ ^^^ 

The  dampness  of  thu  leased  premises  does  not  in  inself  prop- 
erly constitute  an  eviction,'-'J'^  though  if  this  is  the  result  of 
particular  conditions  maintained  by  the  landlord  on  adjoining 
premises,  he  may  be  regarded  as  maintaining  a  nuisance,  which, 
if  resulting  m  the  tenant's  relinquishment  of  possession,  effects 
an  eviction  excusing  the  payment  of  rent.^-°^  And  it  seems  to 
have  been  decided  that  dampness,  resulting  from  the  percolation 
of  water  into  the  premises,  may  cause  an  untena^ntable  con- 
dition within  the  meaning  of  the  New  York  statute.^^oa  ^  flow 
of  water  or  of  drainage  upon  the  leased  premises,  ow^ing  to  de- 
fects in  the  plumbing  of  that  part  of  the  building  of  which  the 
lessor  retains  the  coatrol,  has  been  decided  to  constitute  an 
"untenantable"  condition  within  this  statute,^ 203  ^s  well  as 
within  the  similar  statute  of  ]\rinnesota,'"*^^  though  in  these  cases 
the  tenant  might  as  well,  it  seems,  have  been  relieved  from  rent 

119"  Thalheimer  v.  L.empert,  17  N.  1200  Truesdell   v.  Booth,  6  Thomp. 

Y.  St.  Rep.  346,  1  N.  Y.  Snpp.  470.  &  C.  (N.  Y.)   379,  4  Hun,  100.     That 

The  case  cites  Alger  v.  Kennedy,  49  fiampness  is  no  defence  to  the  claim 

Vt.    109,    24    Am.    Rep.    117.    to    the  for  rent,  see  Murray  v.  Albertson,  50 

effect   that   "when   the   premises   he-  N.  J.  Law,  1G7,  13  Atl.  394,  7  Am.  St. 

come  untenantable  by  reason  of  the  Rep.  787,  where  the  question  of  the 

failure  of  the  lessor  to  do  what  is  obligations   of  a   lessor   at   common 

lawfully  required  of  him,  the  effect  law  as  to  the  condition  of  the  prem- 

is  eviction  which  permits  the  lessee  Ises  Is  fully  considered, 

to  leave  them."     This  is  not  a  cor-  1201  Alger  v.  Kennedy,  49  Vt.  109, 

rect  statement  of  the  decision  in  the  24  Am.  Rep.  117,  ante,  note  1199. 

latter   case,    which    was   that   if  the  1202  Mesorole  v.  Hoyt,  IGl  N.  Y.  59, 

leased    premises   were    rendered   un-  55  N.  E.  274. 

safe  by  the  condition  of  the  adjoin-  120.1  Vann  v.  Rouse,  94  N.  Y.  401; 

inf?  premises  cnnt-ollod   bv  the  lea-  gt.    Michael's    Protestant    Episcopal 

sor.  it  was  immUerial  whether  this  church  v.   Behrrns,  13   Daly.  548,  1 

condition  was  the  res^.U  of  the  act  ^^   ^^    g^   ^^^    ^„.^    ^^  ^,^   p..^^    ^ 

of   the    lessor   in    depositins;   water  „,     _,    ,        „             x,    o.  tt 

,^.    ,<,  B     ,,,.  .  181;  Fash  v.  Kavana^h,  24  How.  Pr. 
and  filth  there,  or  of  hr   'dnfault'   m 

failing  to  remove  it.     This  s.ems  to  [^^  ^^   347;   Goldberg  v.  Lloyd,  110 

involve   mr>rely   a  derision   that  the  ^^^-  ^-  Supp.  530. 

maintenance  of  a  nui<^an-e  may  con-  ""■«  Damkrog^r     v.      Pearson,     74 

slst  of  an    act  of   omission   as   well  Minn.  77,  76  N.  W.  9G0. 
as   of   commission. 
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on  the  ground  of  a  constructive  eviction  by  the  maintenance  of  a 
nuisance  by  the  landlord.^ -'^^ 

There  are  in  New  York  occasional  cZicte/^osa  j^j^^j  qJ^q  ^^^q 
decisions  by  an  intermediate  court,^^*''^^  that  although  there  is 
no  express  contract  by  tl^.e  landlord  to  furnish  heat,  nevertheless, 
if  the  means  of  supplying  heat  are,  as  ordinarily  is  the  case 
when  an  apartment  is  leased,  in  the  possession  and  control  of 
the  landlord,  there  is  an  obligation  upon  him  to  supply  heat,  to 
the  extent  that  the  tenant  is  entitled  to  relinquish  possession 
and  refuse  to  pay  rent  if  heat  is  not  supplied. 

It  has  apparently  been  decided  in  New  York  that  where  a 
building  was  shaken  by  explosions  cracking  the  walls  and  ceilings 
and  breaking  articles  therein,  and  the  building  inspector  declared 
the  building  to  be  dangerous,  and  the  rooms  were  at  times  filled 
with  smoke  and  coal  gas  so  as  to  make  the  inmates  sick,  it  was 
a  question  for  the  jury  whether  an  apartment  in  the  building 
was  ''untenantable"  and  '"unfit  for  occupancy"  so  as  to  author- 
ize the  tenant  to  vacate  under  the  statute.^ -°^    And  a  like  view 


1205  See  post,  §  185  f   (8).  deprived  of  his  risht  to  their  bene- 

1205a  Tallman  v.  Murphy,  120  N.  Y.  ficial    enjoyment,    he    may    abandon 

345,  24  N.  E.  716;   Ryan  v.  Jones,  2  the  premises  and  successfully  inter- 

Mlsc.  65,  20  N.  Y.  Supp.  842;    Jack-  pose  as  a  defense  to  a  demand  for 

son  v.  Paterno,  58  Misc.  201,  108  N.  subsequently  accruing  rent  that  he 

Y.   Supp.    1073.     In   Jackson  v.  Pat-  was    evicted    by    the    landlord."     In 

erno,   128   App.  Div.  474,   112   N.   Y.  reference   to  this   statement  it  may 

Supp.  924,  while  it  is  stated  that  the  be   said   that,   apart  from  the  ques- 

tenant    of    an    apartment    may    re-  tion  of  the  propriety  of  calling  such 

linquish  possession  for  this  cause,  it  a  mere  act  of  omission  on  the  part 

is  at  the  same  time  decided  that,  not  of   the    landlord   an    "eviction,"   the 

having  done  so,  he  could  not  sue  as  covenant    for    quiet    enjoymeut    has 

for   breach    of   a   covenant   to    heat,  never    elsewhere    been    regarded    as 

there  being  no  express  agreement  to  entitling  the  tenant  to  any  particu- 

furnish  it.  lar    physical    comforts    and    conven- 

In  Ryan  v.  Jones,  2  Mi?c.  65,  20  N.  iences    apart    from    his    exemption 

Y.  Supp.   842,  supra,  it  is  said  that  from  disturb.ances. 

the    circumstances    "constituted    the  i^osb  o'Gorman  v.  Marby,  18  Misc. 

adequate  supply  of  heat  by  the  land-  228,   41  N.  Y.   Supp.   521;    Butler  v. 

lord   an   integral  part  of  his  coven-  Newhouse,  85  N.  Y.  Supp.  373. 

ant   that   during   the   term    demised  120c  Tallman  v.  Murphy,  120  N.  Y. 

the   tenant  may   quietly   have,   hold  345,   24    N.    E.    716.     An    alternative 

and    enjoy   the    premises;    and   that  ground  stated  for  tho  decision  is  an 

for  the  breach  of  it,  whether  due  to  eviction    by    the    rininteuance    of    a 

acts  of  omission  or  of  commission,  nuisance    by    the    landlord    in    the 

whereby  the  tenant  is  substantially  shape    of    a    defective    water    tank 
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was  taken  wlien  tlaTe  was  a  continuous  and  stronjj  smell  of  smoke 
and  burninji:  wood,  wliieh  made  the  tenant  of  ao  apartment  in 
the  building  and  his  family  apprehensive  of  fire  and  deprived 
them  of  sleep,  it  bein«,'  the  result  of  the  mode  of  placing  the 
steam  boiler  in  the  building.' 207  On  the  other  hand,  the  fact  that 
the  promises  are  infected  with  disease  does  not,  it  has  been  held, 
bring  the  case  within  the  New  York  statute,  though  this  renders 
them  temporarily  unsafe  for  occupancy,'"'"^  nor  does  it  involve 
an  eviction,  actual  or  constructive.' -'^^ 

Inconvenience  of  an  ordinary  character,  experienced  by  the 
tenant  of  an  apartment,  as  where  the  janitor  was  neglectful  and 
troublesome,  and  the  water  supply  was  occasionally  stopped  owing 
to  a  break  in  a  pump,  was  held  not  to  justify  the  tenant  in  leav- 
ing.'210  ^\iij  the  same  view  was  taken  of  deterioration  in  the 
management  of  a  restaurant  in  the  building,  which  w^as  not  refer- 
red to  in  the  lease,  though  this  forbade  cooking  in  the  apart- 
ment.'21 1  The  presence  of  bugs  on  premises  leased  for  residence 
purposes  has  likewise  beeai  so  regarded.' -'^ 

o.  Unfitness  of  premises  for  particular  purpose.  The  "unten- 
antable" condition  of  the  premises  which,  as  above  stated,  will 
in  some  states  relieve  the  tenant  from  liability  for  rent,  appar- 
ently refers  to  a  condition  of  the  premises  rendering  them  un- 
suitable for  the  purposes  which  the  landlord  had  reason  to  sup- 
pose the  lessee  had  in  view  in  taking  the  lease.' 213     Apart  from 

which  caused  the  explosions,  and  the  disen.se.  The  court  says  that 
of  defective  heating  arrangements  actual  negligence  on  his  part  in  per- 
which  caused  the  smolte  and  gas  mitting  the  introduction  of  con- 
complained  of  (see  ante,  note  1174),  ta,c;ion  might  be  regarded  as  an 
and  this  seems  sufTicient  for  the  eviction,  as  might  the  omission  to 
purpose  of  the  decision.  take  precautions  to  prevent  its 
i207Tallman  v.  Earle,  3  Misc.  G,  23  spread  through  parts  of  the  building 
N.  Y.  Supp.  17.  of  which  he  retained  control. 

1208  Edwards  V.  McLean,  122  N.  Y.  1210  Humes  v.  Gardner.  22  Misc. 
302,  25  N.  E.  483.  333.  49  N.  Y.   Supp.  147. 

1209  Majestic  Hotel  Co.  v.  Eyre,  53  isn  Gale  v.  Heckman,  16  Misc.  376, 
App.   Div.   273.   65   N.   Y.   Supp.   745.  38  N.  Y.  Supp.  85. 

There    an    outbreak    of    dlsea'^e    oc-  1212  Pomeroy  v.  Tyler.  9  N.  Y.  St. 

curred  in  a  hotel    in  which  the  de-  Rep.   514;    .Jacobs  v.  Morand,  110  N. 

fendant    had    taken    a    lease    of    an  Y.  Supp.  208. 

apartment,    and    the    landlord    was  i^is  in  Adams  v.  Werner.  120  Mich, 

guilty    of    no    negligence    in    admit-  432,   79    N.    W.   636,   it   is   said   that 

ting  or  In  preventing  the  spread  of  where  the  confinued  use  of  a  build- 
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the  statutes  and  decisions  referred  to  there  are  a  few  cases  in 
which,  without  the  use  of  the  expression  "untena.ntable,"  the 
effect  of  the  unsuitability  of  the  premises  to  the  lessee's  pur- 
poses as  a  defense  to  rent  has  bee.n  the  subject  of  decision,  and 
these  may  here  be  appropriately  referred  to. 

The  general  rule,  before  stated,i2i4  that  the  landlord  owes  no 
obligation  to  the  teaiant  as  to  the  condition  of  the  premises, 
would  seem  to  control  in  this  regard.  It  has  accordingly  been 
decided  that  it  is  no  defense  to  the  claim  for  rent  that,  owing 
to  statutory  or  municipal  regulations,  the  lessee  cannot  carry  on 
the  particular  business  for  which  he  took  the  lease,^2i5  and  this 
has  been  decided  to  be  so,  ev&a  though  the  lease  expressly  pro- 
hibited the  use  of  the  premises  for  any  other  purpose.^ 216  j^j^^ 
so,  having  agreed  to  pay  rent,  the  lessee  cannot  refuse  to  do  so 
because  the  water  in  a  spring  on  the  premises  becomes  polluted, 
though  he  took  the  lease  in  order  to  obtain  a  supply  of  pure 
water,i2i7  ^qj.  jg  j^g  relieved  from  liability  by  failure  of  the  supply 
of  water  by  which  the  land  is  irrigated,  so  as  to  render  it  un- 
cultivable.^218  Likewise,  the  fact  that  access  to  the.  water  front 
from  the  leased  premises  is  cut  off  by  the  action  of  the  municipal 
authorities  constitutes  no  defense  to  the  claim  for  rent.^^io 

One  who  takes  a  lease,  with  the  right  of  extracting  a  particular 
mineral  from  the  land,  is  not  relieved  from  rent  because  none  of 
such  mineral  is  found.1220     ^^(j  jf  one  has  stipulated  to  pay  a 

ing  "for  the  purpose  for  which  it  is  Keenan,  99  Tex.  79,  13  Tex.  Ct.  Rep. 
rented"    is   made   practically    impos-  251,  88  S.  W.  197. 
sible  by  the  fault  of  the  landlord,  the  12"  Jones     v.     Springfield     Water- 
tenant     may     terminate     the     lease,  works  Co.,  65  Mo.  App.  38S. 
Compare  cases  cited  ante,  notes  1159-  i^is  Stevens    v.    Wadleigh,    6    Ariz. 
1161.     In     this     case     the     decision  351,  57  Pac.  622. 

might  have  been  based  on  the  theory  That    the    building   threatened    to 

of  eviction,  since  the  landlord  him-  fall  when  the  lessee  used  it  for  stor- 

self  injured  the  roof  so  as  to  expose  age  purposes,  for  which  it  evidently 

the  interior  to  rain  and  snow.  was  unfit,  did  not  justify  him  in  re- 

1214  See   ante,   §   87  a.  linquishing  possession  and   refusing 

121.5  Kerley  v.  Mayer,  10  Misc.  718,  to  pay  rent.     Murrell  v.  Jackson,  33 

31  N.   Y.   Supp.    818;    Miller  v.   Ma-  La.  Ann.  1341. 

guire,    18    R.    I.    770,    30    Atl.    966;  "lo  Lyman  v.  Snarr.  9  U.  C.  C.  P. 

Baughman  v.  Portman    (Ky.)    14  S.  104. 

W.   342;    Samuel  v.   Scott,  13  Phila.  1220  Abbot  v.   Smith,   19   D.    C.    (8 

(Pa.)   64.  Mackey)    600. 

1216  Houston    Ice    &    Brew.    Co.    v.  A   lease   of   land   "upon    which    is 
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certain  royalty  on  the  miuerals  mined  to  aggregate  at  least  a 
minimum  rent,  he  must  pay  such  rent,  though  he  cannot  mine 
sullicient  to  equal  it  at  the  rate  of  royalty  naraed.1221 

The  fact  that  premises  adjoining  those  leased,  belonging  to  a 
person  other  than  the  lessor,  are  so  improved  by  the  erection 
of  buildings  as  to  render  the  premises  leased  less  commodious  or 
less  suitable  for  the  purposes  of  the  tenant  under  the  lease,  does 
not  enable  him  to  relincjuish  possession  and  refuse  to  pay  rent.^222 
He  takes  his  lease  subject  to  the  possibility  of  such  a  contingency, 
as  would  a  grantee  in  fee.  In  a  number  of  cases,  the  fact  that 
the  use  made  of  adjoining  premises  by  the  landlord  is  such  as 
to  interfere  to  some  extent  with  the  use  of  the  premises  for  the 
purpose  for  which  the  lease  was  obtained  has  been  regarded  as 
justifying  the  tenant  in  relinquishing  possession,  and  in  asserting 
an  eviction  in  defense  to  a  claim  for  rent,  and  in  some  cases  a  mere 
cessation  by  the  landlord  of  his  use  of  the  adjoining  premises  in  a 
particular  way,  operating  to  the  disadvantage  of  the  tenant,  has 
been  regarded  as  justifying  an  abandonment  by  the  latter.  These 
cases  will  be  referred  to  in  the  course  of  our  discussion  of  the 
subject  of  eviction.^  223 

p.  Lack  of  repair.  We  will  in  a  subsequent  place,^223a  qqj^, 
sider  the  question  whether  the  noncompliance  by  the  lessor  with 
a  covenant  on  his  part  to  make  repairs  justifies  the  tenant  in 
refusing  to  pay  rent.  "We  will  now  consider  whether,  in  the 
absence  of  any  such  covenant  by  the  lessor,  the  lack  of  necessary 
repairs  upon  the  premises  can  in  any  case  justify  such  action  on 
the  part  of  the  tenant. 

If  the  duty  of  repair  is  assumed  by  the  tena.nt,  by  the  express 
terms  of  the  lease  or  by  a  valid  extrinsic  agreement,  he  cannot, 
it  seems  clear,  repudiate  his  obligation  to  pay  rent  on  the  ground 

an   iron    bank"    does   not   involve   a  Y.    2S0;     Hilliard    v.    New    York    & 

warranty  that  there  is  merchantable  Cleveland  Gas  Coal  Co.,  41  Ohio  St. 

iron   on  the  bank,   so   as  to   relieve  fi62,    ^2   Am.   Rep.   99:    McMnllen   v. 

from  rent  if  there  is  no  such   iron.  MofRt,    CS    111.   App.   160:    Baylies   v. 

Clark  V.  Midland  Blast  Furnace  Co.,  Philadelphia  &  Readinp  Coal  &  Iron 

21  Mo.  App.  58.  Co.,  32   N.  Y.  St.  Rep.   315,  10  N.  Y. 

1221  Bute  V.  Thompson,  13  Mees.  &  Supp.  316;  Seymour  v.  Hughes,  55 
W.  487;  McDowell  v.  Hendrix,  67  Misc.  248,  105  N.  Y.  Supp.  249;  Haz- 
Ind.  513.     But  the  lease  may  call  for  lett  v.  Powell,  30  Pa.  293. 

a  diffprpnt  construction.     See  Smiley        1223  See  post,  §  185  f  (8). 
V.  McLaiiphlin,  138  Ma<^s.  303.  1223a  See  post,  §  182  r   (2). 

1222  Johnson  v.  Oppenheim,  55  N. 
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of  an  untenantable  condition  of  tlie  premises  which  would  not 
have  existed  had  he  performed  his  agreement.^ -24 

In  case  neither  the  landlord  nor  the  tenant  agrees  to  make 
repairs,  the  duty  of  making  repairs  to  the  extent  of  keeping  the 
premises  wind  and  water  tight  seems  to  be,  by  the  weight  of 
authority,  as  we  have  before  seen,  upon  the  tenant, ^^^5  though  in 
some  cases  the  obligation  of  the  tenant  as  regards  the  making 
of  repairs  is  differently  expressed,  as  when  it  is  said  that  he  has 
the  burden  of  making  "ordinary  repairs. "^226  Qq  f^r  as  the 
tenant  is  by  law  under  an  obligation  to  repair,  the  absence  of  re- 
pairs can  evidently  not  excuse  him  from  the  payment  of  rent. 
Accordingly,  it  is  said  that  the  tenant  cannot  relinquish  posses- 
sion and  so  relieve  himself  from  liability  for  rent,  by  force  of  the 
New  York  statute,i227  merely  because  of  the  lack  of  "ordinary 
repairs"  to  the  premises. ^-^s  q^  ^he  other  hand,  in  one  or  twc 
caseis  in  New  York,  when  the  lease  contained  no  covenant  on  the 
part  of  either  of  the  lessor  or  lessee  to  make  repairs,  the  lessee 
or  his  assignee  was  regarded  as  entitled  to  relinquish  possession, 
and  so  relieve  himself  from  liability  for  rent,  on  account  of  an 
untenantable  condition  which  might  have  been  prevented  by 
the  prompt  making  of  repairs,  the  necessary  repairs  being,  how- 
ever, it  seems,  of  an  extraordinary  and  not  of  an  ordinary  char- 
acter.*!*®®     These  cases  seem  to   be  to  the    effect   that  there  is 

1224  Barrett  v.  Boddie,  158  111.  479,  Y.  Supp.  470;  Sherman  v.  Lndin,  79 
42  N.  B.  143,  49  Am.  St.  Rep.  172;  App.  Div.  37,  79  N.  Y.  Supp.  1066. 
Thomas  v.  Nelson,  69  N.  Y.  IIS;  In  Connecticut,  likewise,  it  is  said 
Crawford  v.  Redding,  8  Misc.  306,  28  that  "the  statute  manifestly  has  no 
N.  Y.  Supp.  733;  Sutphen  v.  Seebas,  reference  to  ordinary  repairs,  such 
12  Daly  (N.  Y.)  139,  14  Abb.  N.  C.  as  the  lessee  at  common  law  is 
67,  note;  Goldberg  v.  Lloyd,  110  N.  bound  to  make."  Hatch  v.  Stamper, 
Y.  Supp.  530.  See  Huber  v.  Baum,  42  Conn.  28.  The  opinion  goes  on, 
152  Pa.  626,  26  All.  101.  however,    to    state    that   the    statute 

1225  See  ante,  §  113,  at  note  893.  applies  only   when  the  building  b-f-- 

1226  See  ante,   §  113,  at  notes  877-  comes    untenantable    by    reason    of 
g79_  some  sudden  and  unexpected  calam- 

1227  See  ante,  note  1101.  '^^-     ^^^  ^°t«'  "^^e  1171. 

i228Tallman  v.  Murphy,  120  N.  Y.    Jl^^^^J^''  ^-  ^°""^"-'  ^  ^'^'-  2"- 
o.r    «.   XT    T^    r,.^     o      ..  r     ^      28  N.  Y.  Supp.  735,  the  duty  to  make 

345,  24  N.  E.  716;   Suydam  v.  Jack-    „,,  .  xi.      ,         , 

all    repairs    on   the    leased    premises 
son,  54  N.  Y.  450,  13  Am.  Rep.  611;    j,  ,,g^,,^^^   ^^  ^^.^^  ^p^^  ^^^  ^^^ 

Meserole  v.  Sinn,  34  App.  Div.  33,  58    ant,  so  that  he  cannot  abandon  for 

N.    Y.    Supp.    1072;     Thalheimer    v.    lack  of  repairs. 

Lempert,  17  N.  Y.  St.  Rep.  346,  1  N.        laza  Meserole    v.    Hoyt,    161    N.    Y. 

L.  and  Ten.  78. 
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a  certain  class  of  repairs,  not  "ordinary,"  the  landlord's  failure 
to  make  which,  upoji  the  promises  leased,  will  relieve  the  tenant 
from  liability  for  rent,  provided  there  exists,  in  the  particular 
jurisdiction,  a  statute  making'  an  untenantable  condition  of  the 
premises  <jround  for  nonpayment  of  rent,  and  provided  further 
there  exists,  by  reason  of  the  failure  to  make  such  repairs,  an 
"untenantable"  condition.i^ao  Qn  the  other  hand,  if  the  con- 
tinuance of  the  untenantable  condition  results  from  the  failure 
to  make  "ordinary"  repairs,  or  if  it  could  be  removed  by  the 
making  of  such  repairs,  the  fault  is,  it  seems,  that  of  the  tenant, 
and  he  is  not  entitled  to  relief  from  rent.  As  to  what  are  ordinary 
repairs  which  the  tenant  is  bound  to  make,  the  cases  give  little 
satisfaction.  It  has  been  decided  that  the  mending  of  leaks  in 
the  roof  involves  repairs  of  this  character,^-^^  while  a  different 
view  has  been  taken  with  regard  to  the  repair  of  defects  in  the 
original  construction  of  water  and  heating  appliances,  put  in  by 
the  landlord  under  special  agreement  with  the  tenant.^  ^32  Rq. 
pairs  necessary  to  render  the  premises  wind  and  water  tight  arc, 
it  seems,  for  the  tenant  rather  than  the  landlord  to  make.'-^^ 
In  a  number  of  the  cases  in  which  the  tenant  has  been  relieved 

59,  55  N.  E.  274  (percolation  of  wa-  54   N.   Y.   450,  and  also   the  case  of 

ter   through   walls) ;    Thalheimer   v.  Hatch  v.  Stamper,  42  Conn.  38.     In 

Lempert,  17  N.  Y.  St.  Rep.  346,  1  N.  Flint  v.   Sweeney,  49  Minn.   509,   52 

Y.  Supp.  470  (sewer  gas  from  defec-  N.  W.  136,  It  seems  to  be  considered 

tlve  plumbing) ;    Lathers  v.   Coates.  that    an    untenantable    condition    of 

18    Misc.    231,    41    N.    Y.    Supp.    373  the  premises  resulting  from  leaks  In 

(ditto).     In   the  last   case   it  is   de-  the  roof  was  ground  for  the  tenant's 

cided    that   if   the    landlord    fails   to  abandonment,  presumably  under  the 

make   repairs   with    reasonable   dill-  statute. 

gence  on  being  notified  by  the  ten-        1232  Thalheimer  v.  Lempert.  17  N. 

ant  that  he  will  leave  if  the  repairs  Y.  St.  Rep.  346,  1  N.  Y.  Supp.  470.     It 

are    not   made,   he   cannot,   by   com-  is    there    said    by    Bradley,    J.,    that 

mencing    repfiirs    before    the    tenant  ordinary  repairs  "are  those  of  restor- 

has  in  fact  left,  deprive  him  of  the  ation,    and   such   as  are   required   to 

right  to  leave.  preserve  the  property  in  the  condi- 

1230  See  Prior  v.  Sanborn  County,  tion  it  was  placed   by  the  landlord. 

12  S.  D.  86,  80  N.  W.   169,  constru-  with  proper  allowance  for  deprecla- 

ing  the  local  statute,  ante,  note  1112.  tion  by  use  and  the  effects  of  time 

12S1  T.ynch  v.  Sauer,  16  Misc.  1,  37  upon  it.     This  does  not  embrace  the 

N.   Y.   Supp.    666.     And   see,  to   this  modification    or    completion,    if    un- 

cffect,    the    remarks    In    Tallman    v.  completed,     or     defective     conatruc- 

Murphy.  120  N.  Y,  ?:\'.  24  N.  E.  716,  tion." 
upon  the  case  of  Suydam  v.  Jackson,       1283  See  ante,  §  113. 
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from  rent,  on  account  of  the  mitcnantaMe  condition  of  the 
premises,  this  condition  was  the  result  of  a  failure  to  make  repairs, 
not  on  the  leased  premises,  but  on  adjoining  premises,  usually- 
other  parts  of  the  same  building.1234  j^g  to  such  repairs,  the  ten- 
ant is  under  no  obligation,  and  consequently  no  question  can 
arise  as  between  his  duty  to  make  repairs  on  the  leased  premises 
and  his  right  to  relinquish  possession  for  lack  of  repairs  on  the 
adjoining  premises. 

In  view  of  the  general  rule,  that  the  landlord  owes  no  obliga- 
tion to  the  tenant  as  to  the  condition  of  the  leased  premises,i235 
it  seems  that,  in  the  absence  of  any  express  agreement,  or  of  a 
statute,  such  as  that  of  New  York,  which  is  apparently  construed 
to  relieve  the  tenant  from  liability  for  rent  on  account  of  an 
untenantable  condition,  a  mere  lack  of  repair  is  not  a  thing  which 
can  be  charged  against  the  landlord,  so  as  thus  to  relieve  the 
tenant,  and  it  has  been  so  decided.^^se 

The  landlord's  failure  to  make  repairs  rendered  necessary  by 
the  negligence  of  the  tenant  is  evidently  no  justification  for  the 
tenant's  refusal  to  pay  rent,^237  and  the  same  has  been  decided 
to  be  the  case  when  such  failure  was  the  result  of  obstacles  in- 
terposed by  the  tenant.i^ss  The  fact,  indeed,  that  the  tenant 
has  the  right  to  exclude  the  landlord's  entry  for  the  purpose  of 
making  repairs,i289  seems  a  strong  reason  why,  in  the  absence 
of  a  provision  authorizing  repairs,  a  mere  lack  of  repair  should 
not  expose  the  landlord  to  the  possibility  of  losing  his  rent. 

q.     Maldng  of  repairs.    The  fact  that  the  premises  are  tempor- 

1234  See  Tallman  v.  Murphy,  120  N.  had  the  right  to  leave  on  account  of 
Y  345  24  N.  E.  716;  Vann  v.  Rouse,  the  landlord's  failure  to  repair  the 
94  N.  Y.  401;  Sully  v.  Schmltt,  147  roof  of  the  building,  it  being  con- 
N.  Y.  248,  41  N.  E.  514,  49  Am.  St.  sidered  that  there  was  an  implied 
Rep.  659    and  ante,  §  182  n  (3).  covenant  on  his  part  to  do  this. 

1235  See  ante,  §  87  a.  ^-^~  Robinson  v.  Henaghan,  92  IIL 
i236Lockwood     V.     Lockwood,     22    App.    620.     In    Parmele    v.    Pulvola 

Conn.  425;  Moffatt  v.  Smith,  4  N.  Y.  Chemical  Co.,  31  Misc.  818,  64  N.  Y. 

(4  Comst.)    126    (before  the  statute  Supp.  1119,  it  is  apparently  decided 

of    1860) ;    "Watson   v.   Moulton,    100  that  the  tenant  has  no  such  right  If, 

111.   App.    560;    Roth  v.   Adams,   185  by  the  terms  of  the  lease,  he  has  a 

Mass.  341,  70  N.  E.  445.     See  Huber  right  to  make  the  repairs  at  the  ex- 

V.  Baum!  152  Pa.  626,  26  Atl.  101,  and  pense  of   the  landlord, 

cases  cited  post,  note  1243.  i^'s  Vincent  v.  Frellch,  50  La.  Ann. 

In  Bissell  v.  L^oyd,  100  111.  214,  it  878.  23  So.  373,  69  Am.  St.  Rep.  436. 

was  held  that  the  tenant  of  a  room  1220  See  ante,  §  3  b. 
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cnly  mado  unsnitablo  for  use  or  occupancy,  o^ving  to  the  malving; 
oi"  repairs  by  the  landlord,  by  agreement  with  or  permission  of 
tiie  tenant,^24o  qj.  \^y  ^he  tenant  himself,  in  order  to  make  them 
better  suited  to  his  purposes,^ 241  (joes  not  relieve  the  tenant  in 
\.hole  or  in  part  from  the  payment  of  rent.  If,  however,  the 
landlord,  entering  l)y  the  tenant's  consent  for  the  purpose  of 
making  repairs,  fails  to  exercise  diligence  in  carrying  them 
through  to  completion,  and  thus  in  elYect  deprives  the  tenant 
of  the  use  of  the  premises,  the  tenant,  relinquishing  possession  in 
consequence  thereof,  might  perhaps  be  regarded  as  evicted,  and 
so  entitled  to  a  suspension  of  vcnt^'^*^ 

r.  Breach  of  covenant  or  other  contract  by  landlord — (1)  De- 
pendent and  independent  covenants.  The  question  whether  the 
breach  of  a  particular  covenant  or  stipulation  l)y  the  landlord 
is  a  defense  to  the  claim  for  rent  is  in  its  nature  one  to  be  de- 
termined by  reference  to  the  intention  of  the  parties,  as  expressed 
in  the  lease.  That  is,  if  a  particular  stipulation  by  the  landlord, 
and  that  by  the  tenant  for  the  payment  of  rent,  are  "dependent," 
then  the  nonperformance  by  the  landlord  is  a  defeoise  to  the 
claim  for  rent,  while  it  is  otherwise  if  the  stipulations  are  "inde- 
pendent."    This  is  merely  an  application  of  a  general  principle 

1240  Cook  V.  Anderson,  85  Ala.  99,  6,  It  was  decided  that  when  the  les- 
4  So.  713;  McClenahan  v.  New  York,  see  agreed  that  the  lessor  should 
102  N.Y.  75,5  N.  E.  793;  Kellenberger  have  possession  for  two  months  in 
V.  Foresman,  13  Ind.  475;  Chambers  order  to  make  repairs,  and  all  tise 
V.  Mattingly  (Tex.  Civ.  App.)  19  premises  were  not  put  in  condition 
Tex.  Ct.  Rep.  643,  103  S.  W.  663.  See  for  occupancy  within  that  time,  the 
Mittelstadt  v.  Wulfers,  1  Misc.  215,  tenant,  occupying  so  much  of  the 
20'  N.  Y.  Supp.  880,  and  Petz  v.  Voigt  premises  as  were  In  such  condition. 
Brewery  Co.,  116  Mich.  418,  74  N.  W.  was  entitled  to  an  apportionment  of 
651,  72  Am.  St.  Rep.  531,  supra,  note  rent. 

1160.  In  Wayne  v.  Lapp,  180  Pa.  278,  3(? 

1241  Peck  V.  Ledwidge,  25  111.  109;  Atl.  723,  the  tenant  was  regarded  as 
Kellenberger  v.  Foresman,  13  Ind.  entitled  to  a  reduction  of  rent  ap- 
475;  Hoover  v.  United  States,  3  Ct.  parcntly  for  the  reason  that,  afl<!r 
Q\    308.  having  been  induced  to  enter  by  tlis 

1242  In  Dexter  v.  King,  28  N.  Y.  St.  landlord's  promise  to  have  a  barn  re- 
Rep.  750,  8  N.  Y.  Supp.  489,  it  was  built  by  harvest  time,  the  latter 
held  that  a  week's  delay  by  the  land-  failed  to  do  so  and  deprived  him 
lord's  plumber  In  finishing  repairs  of  the  use  of  part  of  the  property  at 
did  not  constitute  an  eviction,  the  that  time  for  the  purpose  of  re- 
landlord  not  knowing  of  the  delay.  building. 

In  Kelly  v.  Miles,  48  Hun  (N.  Y.) 
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applicable  to  all  contracts  or  instruments  containing  executory 
stipulations  by  both  parties. 

(2)  Contract  to  make  repairs  or  improvements.  Considering 
first,  in  this  connection,  the  landlord's  covenant  to  make  repairs 
or  improvements  upon  the  leased  premises,  the  decisions  arc 
generally  to  the  effect  that  this  covenant,  and  that  for  the  pay- 
ment of  rent,  are  independent,  and  that  consequently  its  breach 
by  the  landlord  will  constitute  no  defense  to  the  claim  for 
rent.1243  The  tenant's  remedy  for  such  breach  is  either  himself 
to  make  the  repairs  or  improvements  and  recover  their  value,^244 
or,  perhaps,  to  assert  his  outlay  as  a  payment  pro  tanto  on  the 
rent,^245  or,  without  making  the  repairs,  to  assert  a  claim  for 
damages  resulting  from  the  breach  of  covenant,  either  by  a  cross 
actioni246  or  by  way  of  set-off  or  recoupmeait.1247 


1243  Surplice  v.  Parnsworth,  7 
Man.  &  G.  576;  Wilkes  v.  Steele,  14 
U.  C.  Q.  B.  570;  Central  Appalachian 
Co.  V.  Buchanan  (C.  C.  A.)  73  Fed. 
1006;  Hall  v.  Smith,  16  Minn.  58 
(Gil.  46);  Long  v.  Gieriet,  57  Minn. 
278,  59  N.  W.  194;  Meredith  Me- 
chanic Ass'n  V.  American  Twist 
Drill  Co.,  67  N.  H.  450,  39  Atl.  330; 
Lewis  &  Co.  V.  Chisholm,  68  Ga.  40; 
Young  V.  Burhans,  80  Wis.  438,  50  N. 
W.  343;  Watters  v.  Smaw,  32  N.  C. 
(10  Ired.  Law)  292;  Rubens  v.  Kill, 
213  111.  523,  72  N.  E.  1127;  Baird  v. 
Evans,  20  111.  30;  Clark  v.  Ford,  41 
111.  App.  199;  Ohermyer  v.  Nichols, 
G  Bin.  (Pa.)  159,  6  Am.  Dec.  439; 
Prescott  V.  Otterstatter,  85  Pa.  534; 
Bradley  v.  Citizens'  Trust  &  Surety 
Co.,  7  Pa.  Super.  Ct.  419;  Tihbits  v. 
Percy,  24  Barb.  (N.  Y.)  39;  Ellis  v. 
McCormick,  1  Hilt.  (N.  Y.)  313; 
Plant  V.  Hernreich,  19  Misc.  308,  44 
N.  Y.  Supp.  477;  Newman  v.  French, 
45  Hun  (N.  Y.)  65;  McCullough  V. 
Cox,  6  Birb.  (N.  Y.)  386;  Douglas  v. 
Cheesebrough  Bldg.  Co.,  56  App.  Div. 
403,  67  N.  Y.  Supp.  755;  Smith  v. 
Wiley,  60  Tenn.  (1  Baxt.)  418;  Ar- 
benz  V.  Exley,  AVatkins  &  Co.,  52  W. 


Va.  476,  44  S.  E.  149,  61  L.  R.  A.  957. 
In  Knox  v.  Hexter,  71  N.  Y.  461, 
it  was  decided  that  the  lessee  could 
not  set  up  in  defense  to  an  action 
for  rent  that  the  lessor  failed  to  fin- 
ish the  building  so  as  to  allow  of 
the  lessee's  entry  by  the  time  stipu- 
lated, if  the  lessee  had  already 
claimed  and  recovered  damages  for 
breach  of  the  lessor's  covenant  to 
60  finish  the  building,  without  any 
deduction  for  rent,  this  amounting 
to  an  election  by  the  lessee  to  treat 
the  covenants  as  independent. 

1244  See  ante,  §  87  d  (7),  §  87  e 
(S). 

1245  See  ante,  §  177  g. 

1240  See  ante,  §  87  d  (9),  §  87  e 
(10). 

124-  Whitbeck  v.  Skinner,  7  Hill 
(N.  Y.)  53;  Cook  v.  Soule,  56  N.  Y. 
420:  Ely  v.  Fahy,  79  Hun,  65,  29  N. 
Y.  Supp.  667;  Sheary  v.  Adams.  18 
Hun  (N.  Y.)  181;  Hexter  v.  Knox,  39 
N.  Y.  Super.  Ct.  (7  Jones  &  S.)  109: 
Meredith  Mechanic  Ass'n  v.  Ameri- 
can Twist  DriM  Co.,  67  N.  H.  450,  39 
Atl.  330;  McFarlane  v.  Pierson,  21 
111.  App.  566;  Bostwick  v.  Lopey,  67 
Mich.  554,  35  N.  W.  246;  Keating  v. 
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Thouy:h  the  cases  are  thus  ordinarily  to  the  elTect  that  the 
covenant  to  make  repairs  and  improveraeuts  and  that  to  pay 
rent  are  independent,  the  hingfuaj^e  used  niav  no  doubt  be  such 
as  to  necessitate  a  ditVerent  construction,' 2-»8  ajid  this  has  occa- 
sionally been  decided  to  be  the  case  Avhen  the  repairs  or  im- 
jirovcinents  were  to  be  made  before  the  time  fixed  for  the  lessee's 
taking  of  possession. ^--^^  There  is  a  strong  implication  to  the 
same  effect  in  decisions  that  the  tenant's  right  to  require  the 
landlord's  compliance  with  his  covenant  for  such  preliminary 
repairs  or  improvements,  as  a  condition  precedent  to  the  payment 
of  rent,  is  waived  by  the  lessee's  taking  of  possession  in  spite  of 
such  breach  by  the  landlord. ^^so  j^  gome  cases,  without  any 
discussion  of  the  matter  on  principle,  and  without  reference  to 

Springer,  146  111.  481,  34  N.  E.  805,    three  months.       Epping  v.  Devanny, 

22  L.  R.  A.  544,  37  Am.  St.  Rep.  175;    28   Ga.   422,   73  Am.   D^o.    778.     And 

Rubens  v.  Hill,  213  111.  523,  72  N.  E.    see  Clark  v.  Spaulding,  20  N.  H.  313, 

1127;    Arbenz  v.   Exley,  Watkins   &    post,  note  1250. 

Co.,  52  W.  Va.  476,  44  S.  E.  149,  61  L.        1249  See  Hickman  v.  Rayl,  55  Ind. 

R.    A.    957;    Piper   v.    Fletcher,    115    551;    Kiernan  v.   Germain,   61    Miss. 

Iowa,  263,  88  N.  W.  380;   Deuster  v.    498. 

Mittag,  105  Wis.  459,  81  N.  W.  643.  In  Mechelen  v.  Wallace,  6  Nev.  & 

124S  See  Y.  B.  27  Hen.  6,  f.  10,  M.  316,  7  Adol.  &  E.  54,  note,  the 
translated  in  note  to  Surplice  v.  liability  for  rent  was  regarded,  by 
Farnsworth,  7  Man.  &  G.  576.  The  reason  of  the  language  used,  as  de- 
language  of  the  lease,  as  stated  by  pendent  on  the  lessor's  performance 
the  court,  in  Fisher  v.  Nergararian,  of  his  covenant  to  place  furniture 
112  Mich.  327,  70  N.  W.  1009,  seems  in  the  house  leased. 
to  be  susceptible  of  the  same  con-  1250  Allen  v.  Pel!,  4  Wend.  (N.  Y.) 
struction.  505;   Etheridge  v.  Osborn,  12  Wend. 

Where  the  lease  was  on  condition  (N.  Y.)  529,  27  Am.  Dec.  152; 
that  the  lessor  should,  before  the  day  Thompson-Houston  Elec.  Co.  v.  Dur- 
named  for  the  commencement  of  the  ant  Land  Imp.  Co.,  144  N.  Y.  34,  39 
term,  have  the  premises  put  in  order,  N.  E.  7;  Kelsey  v.  Ward.  38  N.  Y.  83 
"it  being  understood  and  agreed  (semble) ;  Lewis  v.  Ritoff,  51  Misc. 
that  the  payment  of  rent  is  not  to  605,  101  N.  Y.  Supp.  40;  Cantwell  v. 
commence  until  all  the  said  work  is  Burke,  6  N.  Y.  St.  Rep.  308;  Hen- 
finished,"  and  with  an  option  to  the  ping  v.  Savage,  51  Misc.  609,  100  N. 
lessee  to  give  up  the  lease  if  the  work  Y.  Supp.  1015;  Haven  v.  Wakefield, 
was  not  completed  within  three  39  111.  509;  Wright  v.  Lattln.  38  111. 
months  after  the  day  so  named,  it  293,  87  Am.  Dec.  233;  Bonaparte  v. 
wns  held  that  the  les'^ee  was  not  Thayer,  95  Md.  548,  52  Atl.  496; 
bound  for  rent  till  the  work  was  fin-  Kiernan  v.  Oermnin.  61  Mi^^s.  498; 
l?.hod.  ev^n  thousrh  he  did  not  erive  Chadwick  v.  Won^iward.  12  Daly  (N. 
up   the  premises   at  the  end   of  tho   Y.)  399,  13  Abb.  N.  C.  441;  Sheary  v. 
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the  particular  language  used,  the  landlord's  failure  to  comply 
with  a  stipulation  for  the  making  of  repairs  or  improvements 
during  the  tenancy  has  been  assumed  to  justify  the  tenant  in 
abandoning  the  premises  and  refusing  to  pay  rent.^^si     j^  other 

Adams,  18  Hun  (N.  Y.)  181;  Deuster  issi  Bissell  v.  Lloyd,  100  111.  214; 
V.  Mittag,  105  Wis.  459,  81  N.  W.  643  Marks  v.  Chapman,  135  Iowa,  320, 112 
(semble).  N.  W.  817;  Harthill  v.  Cooke's  Ex'r. 

So  in  Williamson  v.  Miller,  55  19  Ky.  Law  Rep.  1524,  43  S.  W.  705; 
Iowa,  86,  7  N.  W.  416,  it  was  decided  Kiernan  v.  Germain,  61  Miss.  498; 
that  the  lessee,  having  taken  pos-  Pierce  v.  Joldersma,  91  Mich.  463,  51 
session,  could  not  assert  that  the  re-  N.  W.  1116;  Jackson  v.  Farrell,  6  Pa. 
pairs  of  the  fence  made  by  the  land-   Super.  Ct.  31. 

lord  were  not  sufQcient  under  his  In  Young  v.  Burhans,  80  Wis.  438, 
covenant  to  repair.  And  in  McClure  50  N.  W.  343,  it  is  said  that  whether 
V.  Little,  19  Law  T.  (N.  S.)  287,  it  the  tenant  "was  legally  justified  in 
was  held  that  the  lessee  having  ac-  leaving  the  premises"  upon  the  les- 
cepted  possession  after  the  lessor  sor's  failure  to  make  repairs  as 
had  made  certain  repairs,  could  not  agreed  was  a  question  for  the  jury, 
complain  that  the  premises  were  not  No  statement  is  made  as  to  what 
put  in  "good  tenantable  repair"  as  would  constitute  "legal  justifica- 
agreed.  But  in  Clarke  v.  Spaulding,  tion."  In  Auer  v.  Vahl,  129  Wis. 
20  N.  H.  313,  where  the  term  was,  by  635,  109  N.  W.  529,  it  is  assumed 
the  provisions  of  the  lease,  to  begin  that  the  lessor's  breach  of  his  agree- 
"from  the  time  that"  the  lessee  ment  in  this  respect  justifies  aban- 
should  finish  the  premises  and  have    donment. 

them  in  readiness  for  occupancy  by  i^  Tyler  v.  Disbrow,  40  Mich, 
the  lessees,  it  was  held  that  the  fact  415.  Bostwick  t.  Losey,  67  Mich, 
that  the  lessee  took  possession  and  554^  35  ^  ^AT.  246,  and  Vincent  v. 
expressed  satisfaction  with  the  Central  City  Loan  &  Inv.  Co.  (Tex. 
premises  did  not  prevent  him  from  civ.  App.)  17  Tex.  Ct.  Rep.  474,  99 
afterwards  asserting,  in  an  action  g  -^  428,  the  lessor's  failure  to  com- 
for  rent,  that  owing  to  a  concealed  p^y  -^jth  his  covenant  to  make  re- 
defect  the  premises  were  never  prop-  pairs  or  improvements  necessary  to 
erly  finished.  render  the  premises  fit  for   the  les- 

In  Strohecker  v.  Barnes,  21  Ga.  see's  purpose  was  regarded  as  con- 
430,  it  was  decided  that,  while  tha  stituting  a  "failure  of  consldera- 
tenant's  entry  after  the  first  day  of  tion,"  justifying  the  lessee  in  re- 
the  term  was  a  waiver  of  the  provi-  linquishing  possession  and  refusing 
sion  requiring  the  making  of  repairs    to  pay  rent. 

before  that  time,  it  was  not  a  waiver  in  some  cases  there  is  an  Impli- 
of  their  being  made  within  a  reason-  cation  to  the  effect  that  the  tenant 
able  time,  and  if  not  made  within  may,  on  the  lessor's  failure  to  com- 
1hat  time,  or  within  a  time  subse-  ply  with  his  contract  to  repair,  re- 
quently  agreed  on,  no  rent  was  re-  linquish  possession  and  refuse  to 
coverable  if  the  tenant  elected  to  pay  rent,  it  b°ing  said  that  so  long 
abandon.  as  he  remains  in  possession  he  can 
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cases  it  is  stated  or  decided  that  the  tenant  may  do  this  if  the 
premises  become  "untenantable"  throu^'h  the  landlord's  non- 
compliance with  his  covenant. 1252  ^^g  regards  these  latter  cases, 
it  may  be  remarked  that,  in  thost  states  in  which  the  "  untenant- 
able" condition  of  the  premises  is  itself  ground  for  abandonment 
by  the  tenant,  either  by  force  of  statute  or  otherwise,^ "'*•''  the  fact 
that  this  condition  would  have  been  amended  had  the  landlord 
complied  with  his  covenant  is  evidently  no  reason  for  depriving 
the  tenant  of  his  rights  in  this  resi)ect.  But  in  any  state  where 
the  courts  have  not  recognized  the  right  of  the  tenant  to  give  up 
possession  and  to  refuse  to  pa}'  rent  in  ease  the  premises  become 
untenantable,  as  in  the  ordinary  case  of  destructicn  of  the  build- 
ings by  fire,i254  j^  jg  difficult  to  see  how  the  fact  that  the  lessor 
has  agreed  to  make  repairs  can  relieve  the  tenant  from  liability 
for  rent,  unless  the  covenants  for  rent  and  for  repairs  can  be 
construed  as  dependent  one  on  the  other.  Occasionally,  the 
landlord's  failure  to  make  repairs  as  agreed  by  him,  taken  in 
connection  with  the  undesirable  conditions  upon  the  premises 
which  would  have  been  obviated  by  the  makijig  of  repairs,  and 
the  tenant's  consequent  relinquishment  of  possession,  has  been 
referred  to  as  a  "constructive  eviction"  for  the  purpose  of  re- 
lieving the  tenant  from  liability  for  rent.^255  g^^  ^jj^^  there  is 
no  eviction  in  such  a  case  has  been  several  times  decided,^  *^®  and 

not  defend  against  a  claim  for  rent  v.  Losey,  67  Mich.  554,  35  N.  W.  246; 

on  the  ground  of  the  lessor's  failure  Bissell  v.  Lloyd,  100  111.  214. 

to    comply     with    his    covenant    to  1253  See  ante,  §  182  n. 

make  repairs.     Etheridge  v.  Osborn,  12^4  See  ante,  §  182  m  (1). 

12  Wend.    (N.  Y.)    529,  27  Am.  Dec.  1255  Lewis   &   Co.    v.    Chlsholm.    68 

152;     Bryan    v.     Fisher,     3    Blackf.  Ga.    40;    Rea   v.    Algren,    104    Minn. 

(Ind.)    316;   Taylor  v.  Finnigan,  189  316,  116  N.  W.  580,  124  Am.  St.  Rep. 

Mass.  568,  76  N.  E.  203,  2  L.  R.  A.  627.     In    this    latter    case    a    finding 

(N.  S.)  973;  White  v.  Y.  M.  C.  A.,  233  that  a  failure  to  repair  the  roof  and 

111.  526,  84  N.  E.  658.  plumbing    was    a    constructlre    evic- 

1252  Lewis  &   Co.   V.   Chisholm,    68  tion  was  sustained. 


Ga.  40;  Piper  v.  Fletcher,  115  Iowa 
263,  88  N.  W.  380;  McCardell  v.  Wil 
liams,  19  R.  I.  701,  36  Atl.  719;  Rut 
ledge  V.  Quinlan,  127  Mo.  App.  419 
105  S.  W.  653;  Mylander  v.  Beim 
schla,  102  Md.  689,  62  Atl.  1038,  5  L, 
R.  A.   (N.  S.)   316.     So  if  the  prem 


i2-«  Speckela  v.  Sax,  1  E.  D.  Smith 
(N.  Y.)  523;  Huber  v.  Ryan,  26  Misc. 
428,  56  N.  Y.  Supp.  135;  Hallett  v. 
Wylie,  3  Johns.  (N.  Y.)  44,  3  Am. 
Dec.  457.  So  it  is  said  In  Biggs  v. 
McCurley,  76  Md.  409,  25  Atl.  466, 
that  "it  can  hardly  be  necessary  to 


Ises  are  rendered  useless.     Bostwick   say  that  the  failure  of  the  lessor  to 
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it  is  difficult  to  see  the  slightest  element  of  an  eviction,  as  the 
term  is  understood  at  common  law,  in  the  breach  of  a  covenant 
to  repair. 

The  same  result  of  relieving  the  tenant  from  liability  for  rent 
in  case  of  the  landlord's  failure  to  repair,  and  the  consequent 
untenantable  condition  of  the  premises,  might,  perhaps,  in  some 
cases,  be  attained  on  the  theory  that  the  use  of  the  premises  i.n 
such  condition  is  valueless,  and  that  consequently  the  tenant  is 
entitled  to  recoup  or  set  off  against  the  claim  for  rent,  as  damages 
for  the  breach  of  the  contract  to  repair,i256a  ^^iq  difference  between 
the  rental  value  with  and  without  repairs,  which  would  in  such 
a  case  be  prima  facie  the  amount  of  the  rent  reserved. ^^st 

(3)  Contract  to  furnish  heat,  power,  or  other  facilities.  Quite 
frequently  the  landlord  covenants  to  furnish  certain  facilities  or 
conveniences  to  the  tenant  while  occupying  the  premises,  and 
according  to  some  decisions,  his  failure  to  comply  with  his  cov- 
enant may  enable  the  tenant  to  relinquish  possession,  and  to  de- 
fend against  a  claim  for  subsequently  accruing  rent.  Thus,  where 
the  landlord  has  agreed  to  furnish  heat  for  the  leased  premises, 
as  is  frequently  the  case  when  a  single  apartment  in  a  building 
is  leased,  a  failure  to  furnish  such  heat,  if  this  results  in  making 
the  leased  premises  unfit  for  occupancy,  has  been  regarded  as 
effecting  an  eviction,i258  though  in  the  same  state  it  had  pre- 
viously been  decided^^sa  that  this  was  not  a  case  of  injury  to  the 
premises,  within  the  statute  ^^eo  relieving  the  tenant  from  rent, 
in  case  of  an  untenantable  condition  caused  by  such  injury. 

In  New  York  there  are  a  number  of  decisions  in  this  connec- 
tion, which  are  generally  favorable  to  the  tenant's  right  to  relin- 
quish possession  for  the  landlord's  breach  of  a  covenant  of  this 
character,  and  so  to  relieve  himself  from  liability  for  reat,  though 

make   the  repairs  stipulated  in   the  139  Mich.  94,  102  N.  W.  636,  it  was 

lease  would  not  in  itself  amount  to  considered    that    the    lessee    had    a 

a  constructive  eviction."  right  to  leave  by  reason  of  the  fail- 

1256a  See  post,  §   294.  nre  to  heat,  but  there,  perhaps,  there 

1257  See  Prescott  v.  Otterstatter,  86  was  an  agreement  that  his  liability 
Pa.  534;  Meredith  Mechanic  Ass'n  v.  for  rent  should  be  conditioned  on 
American  Twist  Drill  Co.,  67  N.  H.  the  erection  of  a  furnace. 

450,    39    Atl.    330.     Compare    ante,    §  i^.^io  Minneapolis    Co-Operatlve    Co. 

87  d  (9),  at  note  171.  v.  Williamson,  51  Minn.  53,  52  N.  W. 

1258  Bass  V.  Rollins,  63  Minn.  226,  986,  38  Am.  St.  Rep.  473. 
65  N.  W.  348.    In  Rogers  v.  Babrock,  1260  See  ante,  note   1103. 
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llioy  arc  not  entirely  satisfactory  as  regards  their  statements 
ul  the  reasons  for  such  a  holding.  Thus  it  was  decided  that  the 
tenant  had  this  right  when  the  heating  apparatus,  which  was 
under  the  landlord's  exclusive  control,  was  by  reason  of  "faulty 
construction  or  accident  or  mismanagement "  out  of  repair,  and 
so  permitted  by  the  landlord  to  remain, ^^ci  ^j^jg  being  apparently 
regarded  as  within  the  Act  of  1860.^262  ju  another  case  it  was 
decided,  Avithout  reference  either  to  the  Act  of  1860  or  to  the 
doctrine  of  eviction,  that,  where  premises  were  leased  to  a  tenant 
"for  the  purposes  of  her  business,"  the  lessor  agreeing  to  furnish 
a  certain  amount  of  steam  power,  and  also  heat  for  drying  pur- 
poses, the  furnishing  of  an  uneven  power,  although  exceeding  the 
amount  agreed,  together  with  the  failure  to  furnish  the  heat 
agreed,  justified  the  tenant  in  abandoning  the  premises.^^ca  j^^id 
the  same  view  has  been  taken  of  a  failure  to  furnish  water  as 
agreed.^  264  j^  another  case  the  inefficiency  of  the  elevator  service, 
which  the  lessor  had  impliedly  agreed  to  furnish,  was  regarded 
as  effecting  an  eviction,  when  the  tenant  left  in  consequence 
thereof,^ 265  and  the  same  view  was  taken  of  a  combination  of 
such  defective  elevator  service,  a  failure  to  heat  the  apartment  as 
agreed,  and  the  presence  therein  of  smoke  from  defective  flues  and 
chimneys.1266  Jq  mioois,  Iowa  and  Michigan,  also,  the  failure  to 
furnish  heat  or  power  as  agreed,  if  in  consequence  thereof  the 
tenant  leaves,  has  been  regarded  as  excusing  payment  of  reaat,^267 

1201  O'Gorraan  v.  Harby,  18  Misc.  i28s  Lawrence  v.  Mycenian  Marble 
228,  41  N.  Y.  Supp.  521.  A  failure  to  Co.,  1  Misc.  105,  20  N.  Y.  Supp.  698; 
furnish  heat  as  agreed  is  regarded  Ardsley  Hall  Co.  v.  Sirrett,  86  N.  Y. 
as  an  eviction  in  Ryan  v.  Jones,  2  Supp.  702.  Spe,  also,  Delmar  Inv. 
Misc.  65,  20  N.  Y.  Supp.  842;  Butler  Co.  v.  Blnraenfield,  118  Mo.  App.  308, 
V.  Newhouse,  85  N.  Y.  Supp.  373.         94  S.  W.  823. 

1202  See  ante,  note  1101.  i2ro  Lawrence  v.    Burrell,   17   Abb. 
i263Trenkman     v.     Schneider,     26   N.  C.    (N.  Y.)    312.     This  case  is,  in 

Misc.  695,  56  N.  Y.  Supp.  770.  Daly  v.  Wise,  15  Daly,  431,  7  N.'  Y. 

In  Myers  v.  Bernstein,   104  N.  Y.  Supp.   902,   said    to  be    "so   palpably 

Supp.    348,    the    failure    to    furnish  prronoous    that    no     time    need     be 

power    as    agreed    was    regarded    as  spent  in  exposing  its  errors." 

constituting  a  constructive  eviction.  1207  Filkins    v.    Steele,    124    Iowa, 

But  see  Ely  v.  Spiero,  28  App.  Div.  742,  100  N.  W.  851;  Harmony  Co.  v. 

485,  51  N.  Y.  Supp.  124,  apparently  Ranch,    64    III.    App.    3^6    (compare 

to  a  contrary  effect.  Orcutt  v.   Isbam,  70  111.   App.   102); 

12(14  Rosenbloom     v.     Solomon,     57  Rogers  v.  Babcock,  139  Mich.  94,  102 

Misc.  290,  109  N.  Y.  Supp.  540.  N.   W.    636. 
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and  there  is  an  implication  to  that  effect  in  Pennsylvania.^-^* 
In  any  jurisdiction,  it  would  seem,  if  the  rent  is  payable  in  ad- 
vance, the  tenant  cannot  justify  his  nonpayment  on  the  ground 
that  the  landlord  may  not  perform  his  covenants  as  to  furnishing 
heat  or  power  during  the  rent  period.^  ^^^ 

The  tenant's  failure  to  promptly  relinquish  possession,  on 
breach  of  the  la.ndlord's  covenant  to  furnish  heat  or  power,  will, 
by  occasional  decisions,  not  prevent  his  assertion  of  the  right  to 
relinquish,  and  so  free  himself  from  liability  for  rent,  upon  a  sub- 
sequent failure  in  this  respect,^ ^'^^  assuming  that  this  is  a  ground 
for  relinquishment.  But  the  failure  to  supply  heat  during  the 
cold  part  of  the  year  will  not  justify  his  leaving  after  the  arrival 
of  warm  weather,i2Ti  ^^^^  ]^g  cannot  leave,  it  is  said,  till  the  land- 
lord has  had  a  reasonable  time  for  the  repair  of  any  defects  in  the 
heating  apparatus.^^^^,  1273 

(4)  Miscellaneous  contracts  and  covenants.  The  question  of 
the  interdepende.nce  of  the  lessee's  covenant  to  pay  rent  and 
various  covenants,  other  than  those  previously  mentioned,  has 
occasionally  been  the  subject  of  consideration,  and  ordinarily  they 
have  been  regarded  as  independent.  So  it  has  been  held  to  be  no 
defense  to  the  claim  for  rent  that  the  lessor  has  broken  his  cove- 
nant not  to  lease  adjoining  premises  for  certain  purposes,^274 
to  furnish  certain  material  for  repairs,^  275  or  to  furnish  timber 
and  roads  for  use  in  connection  with  the  sawmill  leased.1276 

The  covenant  for  quiet  enjoyment  and  that  to  pay  rent  are  in- 

1268  Moore  v.  Gardiner,  161  Pa.  12-0  Trenkmann  v.  Schneider,  26 
175,  28  Atl.  1018,  where  it  was  held  Misc.  695,  56  N.  Y.  Supp.  770;  Bass 
that  the  defense  was  insufficient,  v.  Rollins,  63  Minn.  226,  65  N.  W. 
since  the  lessee  did  not  relinquish  348.  But  see  Orcutt  v.  Isham,  70  111. 
possession     till     the     summer     time,  App.  102. 

when    there    was   no    need    of   heat.  1271  Ryan  v.  Jones,  2  Misc.  65,   20 

But   the    view   that   the    tenant   can  N.  Y.  Supp.  842;  Moore  v.  Gardiner, 

leave    for  this    reason    seems   incon-  16I  Pa.  175,  28  Atl.  1018. 

sistent  with  Reeves  v.  McComeskey,  1272, 1273  O'Gorman    v.     Harhy,    18 

168  Pa.  571,  32  Atl.  96,  holding  that  Misc.  228.  41  N.  Y.  Supp.  521. 

he  cannot  leave   on   account  of  the  1274  Chicago    Legal    News    Co.    v. 

untenantable  condition  of  the  prem-  Browne,  103   111.   317.     But  see  Del- 

ises.  ™ar  Inv.  Co.  v.  Blumpnfield,  118  Mo. 

1269  See  Hurliman  v.   SeckendorfE,  App.  308,  94  S.  W.  823. 

10   Misc.    549,   31    N.   Y.    Sunp.    443;        1275  Hall  v.  Smith,  16  Minn.  58. 
Trenkmann    v.    Schneider,    26    Misc.       1276  McCoy  v.  Hill,  12  Ky.  (2  Litt.) 
695,  56  N.  Y.  Supp.  770.  372. 
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dependent,  so  that  the  breach  of  the  former  is  no  defense  to  an 
action  on  the  latter,*^??  thou'j^h  damages  arising  therefrom  may 
ordinarily  be  made  tlie  sulijeet  of  recoupment  and  counterclaim. 

s.  War  and  military  occupation.  The  fact  that  the  leased 
property  is  rendered  unavailable  for  occupation  or  is  otherwise 
valueless  to  the  tenant,  by  reason  of  the  presence  of  a  hostile  army 
thereon,  has  been  rej^arded  as  insufficient  to  relieve  the  tenant 
from  liability  for  rent,^278  ^nd  this  would  a  fortiori  be  the  case 
when  not  the  property  itself,  but  the  surrounding  country  only,  is 
so  occupied. 1-'^^  It  was  decided,  however,  by  the  United  States 
supreme  court,  that  a  tenant  of  premises  within  the  limits  of  the 
confederacy  was  discharged  from  liability  for  rent  to  his  landlord 
if  he  was  deprived  of  the  possession  by  the  action  of  the  federal 

military  authorities,  or  if  he  was  compelled  to  pay  the  rent  to  such 

authorities. ^280 

t.  Particular  stipulations  as  to  rent.  Occasionally  the  liability 
for  rent  is  expressly  made  conditional  upon  the  completion  of  par- 
ticular improvemeuts,^-^^  or  upon  the  suitability  of  the  premises 

12T7  Dawson    v.    Dyer,    5    Barn.    &  Styles,    47;    Pollard    v.    Schaaffer,    1 

Add.  584;   Edge  v.  Boileau,  16  Q.  B.  Ball.  (Pa.)  210,  1  Am.  Dec.  239. 

Div.  117.  12-9  Coy   v.    Dowaie.   14    Fla.    544; 

In  Weed  v.  Crocker,  79  Mass.  (13  Loggins  v.  Buck,  33  Tex.  113.  Bow- 
Gray)  219,  on  a  lease  of  a  paper  mill  ditch  v.  Heation,  22  La.  Ann.  356, 
and  water  power,  the  lessee  agreed  centra,  is  based  on  civil-law  author- 
to  put  in  all   machinery   except  the  ity. 

main  shaft  and  wheel,  which  were  to  In  BTyly  v.  Lawrence.  1   Bay    (S 

be  furnished  by   the  lessor,   and   it  C.)    499,    it  was  resolved   "that    the 

was  held   that  as   the   water  pov/er  defendant  ought  to  pay  for  the  time 

was  essential   to   the    entire   use   of  he  peaceably  enjoyed  the  premises, 

the  premises  as  a  paper  mill,  and  as  but  not   for   the   time   he   was   pre- 

Ihat    could    only   be    obtained    by   a  vented   by   the   casualties   of  war;" 

main    shaft    and    water    wheel,    the  but  this  is   construed  in  Coogan  v. 

furnishing    of    these    latter    "was    a  Parker.    2    S.    C.    255,    16   Am.    Rep. 

condition  precedent,"  and  the  stipu-  6.",9,  as  referring  to  a  destruction  of 

lation  of  the  lessee  to  pay  rent  was  the  property. 

dependent,  but  that  if  the  lessee  i2.°o  Harrison  v.  Meyer,  92  U.  S. 
went  to  work  with  such  shaft  and  m,  23  Law.  Ed.  GOG;  Gates  v.  Good- 
wheel  as  were  furnished  by  the  les-  loc,  101  U.  S.  612,  25  Law.  Ed.  895. 
sor,  and  continued  to  use  them,  he  Contra.  Clark  v.  Mitchell,  64  Mo.  564. 
could  not  refuse  to  pay  rent  for  i2si  Clarke  v.  Spauif^ing.  20  N.  H. 
the  period  of  their  use  on  the  ground  313;  Fallis  v.  Gray,  11'^  Mo.  App.  253, 
that  Ihoy  ^^-^re  defective.  91   S.  "W.   175;    Corinthian  T^dge  v. 

i278Paradine    v.    Jane,    Aleyn,    26,  Smith,  147  N.  C.  244,  61   S.  E.   49; 
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for  a  particular  iise,i2S2  qj.  ^Liton  the  satiaf action  of  some  other 
specified  requirement. ^283  jj^  g^;i(>j^  cases,  it  is  evident,  rent  does 
not  ordinarily  begin  to  accrue  u.ntil  the  condition  or  requirement 
is  satisfied.  Occasionally,  however,  the  lessee's  entry  on  the  prem- 
ises, before  such  satisfaction  has  occurred,  has  been  regarded  as  a 
waiver  of  the  requirement  and  as  rendering  him  immediately  li- 
able for  rent.^2^* 

§  183.     Right  to  payment  of  rent  as  ag-ainst  levy  under  execution. 

a.  Statutory  provisions.  The  statute  of  8  Anne,  c.  14,  §  1,  pro- 
vided that  "no  goods  or  chattels  whatsoever,  lying  or  being  in  or 
upon  any  messuage,  lands  or  tenements,  which  are  or  shall  be  lead- 
ed for  life  or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be 
liable  to  be  taken  by  virtue  of  any  execution  on  any  pretence  what- 

Acorn  v.  Hill,  34  Nova  Scotia,  508.  der  the  room  leased  unfit  for  a  court 

Compare  McCready  v.  Lindenborn,  37  room,  though  this  use  existed  at  the 

App.    Div.    425,    56   N.   Y.    Supp.    54,  date  of  the  lease. 

■where  it  was  held  that  a  very  slight  1253  in    Marsh    v.    Bridgeport,    75 

delay  in  completion  did  not  relieve  Conn.   495,   54   Atl.  196,  the  liability 

the  lessee.  for  rent  under  a  lease  to  a  city  was 

In  Meyers  v.  Liebeskind,  46  Misc.  expressly  made  conditional  upon  the 

272,  91  N.  Y.  Supp.  725,  there  was  a  making  of  an  appropriation  by  the 

lease    or    "agreement    to    lease"    an  city  council.     In   Mississinewa  Min. 

apartment    in   a   building   in   course  Co.  v.  Andrews,  22  Ind.  App.  523,  54 

of    corstruction,    and    the    court   de-  N.   B.   146,   the  lessee's   liability   for 

cided  that  this  involved  an  implied  rent  was  expressly  conditioned  upon 

covenant  that  the  apartment  leased  the    lessee's    failure   to    drill    an   oil 

should   be  fit  for  occupancy  on   the  well. 

day  specified  for  the  tenancy  to  be-  1284  ober  v.  Brooks,  162  Mass.  102, 
gin,  and  that,  since  it  Vv'as  not  so  38  N.  E.  429;  Hallenbeck  v.  Chap- 
fit,  the  landlord  was  not  entitled  to  man,  72  N.  J.  Law,  201,  63  Atl.  498; 
rent.  Acorn  v.   Hill,  34  Nova  Scotia,   508. 

1282  See  e.  g.,  Riley  v.  Pettis  Coun-  See  Corinthian  Lodge  v.  Smith,  147 
ty,  96  Mo.  318,  9  S.  W.  906,  where  a  N.  C.  244,  61  S.  E.  49.  But  in  Clarke 
lease  of  part  of  a  building  to  a  coun-  v.  Spaulding,  20  N.  H.  313,  it  was 
ty  provided  that  the  lessee  should  held  that  no  such  waiver  occurred, 
not  be  liable  for  rent  during  any  the  lessee  having  entered  under  the 
period  when  it  v/as  not  in  good  condi-  mistaken  impression  that  the  stipu- 
tion  for  comfortable  occupation  for  lated  improvements  were  satisfac- 
a  court  room.,  and  it  was  held  that  torily  completed  and  subsequently 
the  county  was  not  so  liable  so  long  discovering  that  they  were  not  prop- 
as  the  lessor  allowed  a  lower  room  erly  finished, 
to  be  used  in  such  a  way  as  to  ren- 
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soever,  unless  the  party  at  whose  suit  the  said  execution  is  sued 
out  shall  before  the  removal  of  such  goods  from  otf  the  said 
premises,  by  virtue  of  such  execution  or  extent,  pay  to  the  landlord 
of  the  said  premises,  or  his  bailiff,  all  such  sum  or  sums  of  money 
as  are  or  shall  be  due  for  rent  for  the  said  premises  at  the  time 
of  the  tahinsr  such  goods  or  chattels  by  virtue  of  such  execution; 
provided  the  said  arrears  of  rent  do  not  amount  to  more  than  one 
year's  rent;  and  in  case  the  said  arrears  shall  exceed  one  year's 
rent,  then  the  said  party,  at  whose  suit  such  execution  is  sued 
out,  paying  the  said  landlord,  or  his  bailiff,  one  year's  rent,  may 
proceed  to  execute  his  judgment,  as  he  might  have  done  before  the 
making  of  this  act." 

The  English  statute  has  been  re-enacted  without  change  in 
South  Carolina,^ '-^^  and  the  statute  of  New  Jersey^ -^^  is  similar, 
except  that  it  provides  for  the  case  of  goods  taken  "on  attachment 
or  other  process"  as  well  as  those  taken  on  execution,  and  also 
contains  a  provision  as  to  rent  not  j'^et  due.'-^'^  The  statute  of 
Pennsylvania,^-^^  instead  of  requiring  the  payment  of  one  year's 
rent  by  the  party  at  whose  suit  the  execution  is  sued  out,  before 
the  removal  of  the  goods  by  virtue  of  the  execution,  in  terms  re- 
quires the  sheriff  to  pay  such  amount  of  rent  to  the  execution 
creditor,  if  and  -when  realized  by  their  sale.  And  in  Delaware 
it  is  provided  that  if  the  goods  of  the  tenant  be  seized  by  virtue 
of  any  process  of  execution,  attachment  or  sequestration,  they  shall 
be  liable  for  one  year's  rent,  in  arrear,  or  growing  due,  in  prefer- 
ence to  such  process,  and  that  the  landlord  sliall  be  first  paid  such 
rent  out  of  the  proceeds  of  the  sale  of  the  goods,  while  in  case  of 
rent  payable  in  grain  or  otlier  produce,  such  grain  or  produce,  even 
though  sold,  is  still  liable  to  distress,  and  is  not  removable  till 
rent  be  paid.^^so  Ti,e  Kentucky  statute  provides  that,  out  of  the 
proceeds  of  property  on  the  leased  premises  taken  o.n  execution 
or  attachment,  the  officer  shall  make  payment  of  the  rent  payable 
in  money,  due  and  to  become  due,  for  the  year  in  which  the  levy 
is  made,  unless  a  bond  of  indemnity  is  executed. ^^oo  q^j^^  former 
statute  of  New  York,^29i  repealed  at  the  time  of  the  abolition  of 

IS-)?;  civ.  Code.  §  2427.  isRoRev.    Code    1893,    pp.    874-875, 

i:h«2  Gen.  St.  p.  1915,  §  4.  §§  00.  fi2. 

12R7  See  post.  §  183  d.  ii(">St.  1903,   5   231.S. 

i2RsAct    June    13.    1^30,    5?    S3-85;  icm  Rev.  St.  1836,  p.  2,  C.  1,  tit.  4, 

Pepper  &  Lewis'  Dig.  Landl.  &  Ten.  §§  12-14. 
§§  15,  16. 
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distress,  provided  for  notice  by  the  landlord  to  the  sheriff  before 

the  sale  of  the  goods,  and  the  levy  by  the  sheriff  of  the  amount 

of  the  rent  in  addition  to  the  amount  named  in  the  execution,  and 

the  payment  of  the  rent  from  the  proceeds  of  sale  in  preference 

to  the  execution  claim. 

In  view  of  the  evident  connection  between  these  statutes  and  the 

right  of  distress,  the  abolition  of  the  latter  right  in  anj^  particular 

jurisdiction  would  seem  in  itself  to  terminate,  by  implication,  all 

rights  previously  existing  under  the  statute  of  Anne  or  similar 

state  legislation.     The  question  seems,  however,  never  to  have 
arisen. ^292 

b.  The  tenancy.  The  English  statute  has  been  regarded  as 
applicable  only  when  there  is  a  tenancy  still  existent,  even  though 
the  six  months  within  which  a  distress  may  be  made  have  not 
yet  expired,^ 298  \)-^^i  [^  i^^^^  been  held  in  one  state  that  the  local  stat- 
ute applies  if  there  is  a  right  of  distress,  although  the  tenaacy  has 
expired,  the  statute  applying  in  terms  to  goods  "liable  to  the  dis- 
tress of  the  landlord.  "1294 

A  tenancy  created  by  way  of  attornment  and  as  security  is  suf- 
ficient to  justify  the  application  of  the  statute.^^os 

If  a  landlord  transfers  the  reversion,  he  then  ceases  to  be  the 
landlord,  and  loses  the  right  to  the  benefit  of  the  statute.^^oe 
The  statute  evidently  has  no  application  when  no  relation  of  ten- 
ancy exists. 1297 

c.  The  execution  or  other  process.  The  English  statute  has 
been  held  to  apply  not  only  to  an  execution  from  a  court  of  law, 
but  also  to  a  sequestration  from  a  court  of  equity. ^ 298  But  it  was 
not  regarded  as  applicable  when  goods  were  seized  by  the  sheriff 
on  an  attachment  against  a  nonresident  previous  to  suit,  though 
in  this  case,  the  goods  having  beea  sold  by  the  sheriff  under  order 
of  court  as  being  perishable,  the  landlord  was  allowed  to  claim, 
out  of  the  proceeds  of  sale,  such  amount  of  rent  as  he  could  have 

1292  The  English  statute  is  not  in    statute.     Ege  v.  Ege,  5  Watts   (Pa.) 

force  in  Illinois.     Herron  v.  Gill,  112    134. 

1295  Yates  V.  Ratledge,  5  Hurl.  &  N. 
111.  247.  249 

1293  Cox  V.  Leigh,  L.  R.  9  Q.  B.  2^2.        ^^^^  ^^^^.^^   ^    Houston,    2    Clark 

1294  Moses'     Appeal,     35    Pa.    162;      ^^  ^   ^^^ 

Lewis'  Appeal,  66  Pa.  312.  1207  oiflen  v.  Mather  (N.  J.  Eq.)  67 

One  v/ho  has  no  ri2;ht  to  distrain    ^^^    40,5 
has   no   right   to    the  benefit   of   the       1298  Dixon  v.  Smith,  1  Swanst  *57. 
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demariflod  if  tho  rronds  liad  been  taken  under  execiition.'^^o  lu 
another  state  tlie  local  statute  was  held  to  apply  iu  the  ease  of  an 
attachment  and  sale  thereunder.' ^oo  It  has  also  been  regarded 
as  applicable  Avhen  the  goods  Avere  taken  possession  of  by  the  as- 
signee in  bankruptcyi''«i  and  by  a  recciver.i^oz  it  has  been  also 
held  to  apply  to  a  seizure  and  sale  under  warrant  by  force  of  an 
agricultural  lien.'^'^^  Jq  Pennsylvania  there  is  a  substantially 
similar  statutory  provision  expressly  applicable  to  the  case  of  an 
assignment  for  the  benefit  of  creditors.^^"-* 

If  two  executions  are  levied,  the  landlord  cannot  have  a  year's 
rent  on  each  J -'"^^ 

d.  Rent  due  or  to  become  due.  By  the  terms  of  the  statute  of 
Anne,  as  well  as  by  the  terms  of  most  of  the  local  state  statutes  en- 
acted in  pur.suance  of  the  same  policy,  the  landlord  cannot  make 
any  claim  on  account  of  rent  which  is  not  due  at  the  time  of  the 
Igyy  i.soG  j^y^i  it  is  sufficient,  it  has  been  held,  if  the  rent  falls  due 
on  the  day  of  the  levy.^^oT    j^nd  rent  has  been  regarded  as  due 

1299  Thomson  v.  Baltimore  &  Sus-  isob  Dod  v.  Saxby,  2  Strangp,  1024. 
quehanna  Steam  Co.,  33  Md.  312.  i^oo  Hosldns  v.  KniRht,  1  Manle  & 

isooMorsran  v.  Moody,  6  Watts  &  S.  245;  Reynolds  v.  Barford,  7  Man. 
S.  (Pa.)   333.  &  Cr.  449;  Denham  v.  Harris,  13  Ala. 

1301  Lonscstreth  v.  Pennock,  87  U.  465;  Washington  v.  Williamson,  23 
S.  (20  Wall.)  576;  In  re  Hoover,  113  Md.  244;  Hazard  v.  Raymond,  2 
Fed.  136;  Wilson  v.  Pennsylvania  Johns.  (N.  Y.)  478;  Trappan  v. 
Trust  Co.  (C.  C.  A.)  114  Fed.  742;  Morie,  18  Johns.  (N.  Y.)  1;  Theriat 
In  re  West  Side  Paper  Co.,  159  Fed.  v.  Hart.  2  Hill  (N.  Y.)  380;  Case  v. 
241.  Compare  Lee  v.  Lopes,  15  East,  Davis,  15  Pa.  80;  Ex  parte  Watson. 
230.  3  Brev.  (S.  C.)  60;  Ayres  v.  Depras, 

i802MalcomEon  v.  Wappoo  Mills.  2  Speer  Law  (S.  C.)  367;  Dawson 
85  Fed.  907.  v.  Dewan,  12  Rich.  (S.  C.)  499.     But 

1.103  Brewptpr  v.  McNah,  36  S.  C.  under  a  local  statute  providing  for 
274.  15  S.  E.  233.  The  opinion  lays  the  assertion  of  a  claim  for  "all 
stress  upon  the  words  of  the  provision  -  money  due  for  the  rent  of  said  prem- 
of  the  General  Statutes,  §  1824.  giv-  ises  at  the  time  of  taking  such  goods 
ing  this  relief  to  the  landlord,  to  and  chattels  in  execution,  whethor 
wit:  "By  virtue  of  any 'execution  or  the  day  of  payment,  by  the  terms  of 
any  pretense  whnt-^oever."  The  the  lease,  shall  have  come  or  not," 
word  "or"  is  evldenUy  a  misprint  it  was  held  that  it  was  immaterial 
for  the  word  "on"  as  found  in  the  whether  rent  was  due  or  not. 
English  statute,  but  this  appears  not  Shanks  v.  Town  Council  of  Green- 
to  have  suggested  itself  to  the  court,    ville,  57  Miss.  168. 

1504^01  Mfy  26.  I^'^l,  Pppp-^r  &  ir^oT  Cnrnontpr  v.  Shanklln,  7 
Lewis'  Dig.,  Landl.  &  Ten.  §  22.  Blackf.   (Ind.)   308. 
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within  the  particular  statute,  if  it  is  payable  in  advance,  although 
the  period  for  which  it  is  payable  has  not  expired  at  the  time  of  the 
levy,^308  as  it  is  if  all  the  rent  has  become  due  and  payable,  under 
express  provisions  in  the  lease,  by  reason  of  the  happening  of  cer- 
tain contingencies. i2<^»  In  one  state  the  local  statute,  making  the 
goods  liable  for  any  sums  "due  for  rent,"  has  been  held  to  entitle 
the  landlord  to  an  apportionment  of  the  rent  up  to  the  time  of  the 
levy,i3io  a  construction  of  the  statute  which  has  been  strongly 
criticised  in  the  same  state^^n  and  has  been  unwillingly  adhered 
to.  The  landlord's  claim  need  not,  it  has  been  decided,  be  re- 
stricted to  the  installment  of  rent  falling  due  next  before  the 
levy.^212 

The  fact  that  the  remedy  by  distress  has  been  suspended  by  the 
giving  of  a  note  for  the  rent  has  been  held  not  to  affect  the  appli- 
cability of  the  statute,  on  the  theory,  apparently,  that  the  rent  is 
"due"  within  the  meaning  of  the  statute,  when  the  day  of  pay- 
ment, as  fixed  by  the  lease,  has  arrived,  although  the  remedy  for 
its  collection  is  suspended.^^^^  That  the  landlord  has  distrained 
for  part  of  the  rent  does  not  affect  his  right  to  assert  his  claim 
under  the  statute  for  another  part.^^^^ 

The  statute  is  not  applicable  in  the  case  of  a  claim  for  a  sum 
due  for  use  and  occupation,  since  this  is  not  rent.^^^^ 

1308  Russell  V.  Doty,  4  Cow.  (N.  Purdy,  23  Pa.  97;  Prentiss  v.  Kings- 
Y.)  576;  Beyer  v.  Fenstermacher,  2  ley,  10  Pa.  120,  49  Am.  Dec.  586; 
Whart.  (Pa.)  95;  Collins'  Appeal,  35  Bank  of  Pennsylvania  v.  "Wise,  3 
Pa.  83.  But  not  if  the  rent  is  not  Watts  (Pa.)  394;  Anderson's  Appeal, 
yet  due.     Purdy's  Appeal,  23  Pa.  97.  3  Pa.  218;  Wickey  v.  Eyster,  58  Pa. 

1309  Piatt  V.   Johnson,   168   Pa.   47,  501. 

31  Atl.  935,  47  Am.  St.  Rep.  877.  1212  Parker  &  Keller's  Appeal,  5  Pa. 
But  as  to  the  validity  of  a  provision  390;  Richie  v.  McCauley,  4  Pa.  471; 
that  the  entire  rent  shall  become  due  Wickey  v.  Eyster,  58  Pa.  501;  Welt- 
on  bankruptcy,  see  Wilson  v.  Penn-  ner's  Appeal,  63  Pa.  302.  But  the 
sylvania  Trust  Co.,  52  C.  C.  A.  374,  local  statute  may  require  a  con- 
114  Fed.  742;  In  re  Winfleld  Mfg.  trary  construction.  See  Van  Rens- 
Cx).,  137  Fed.  984.  selaer  v.  Quackenboss,  17  Wend.   (N 

1310  West  v.  Sink,  2  Yeates    (Pa.)  Y.)  34. 

274;   Binns  v.  Hudson,  5  Bin.   (Pa.)  1313  Fife  v.  Irving,  1  Rich.  Law  (S. 

505;  Parker  &  Keller's  Appeal,  5  Pa.  C.)     226.     But     see     the     dissenting 

390;  Morgan  v.  Moody,  6  Watts  &  S.  opinion. 

(Pa.)  333:    Wickey  v.  Eyster,  58  Pa.  1314  Kreiter   v.   Hammer,   1    Pears. 

501;  Thropp's  Appeal,  70  Pa.  395.  (Pa.)    559. 

1311  Lichtenthaler  v.  Thompson,  isir.  Riseley  v.  Ryle,  11  Mees.  &  W. 
13  Serg.  &  R.    (Pa.)   158;    Appeal  of  16;    Farmers'   Bank  v.   Cole,  5   Har. 

L.  and  Ten.  79. 
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The  shoriff  may  show,  it  has  been  held,  to  justify  his  payment  of 
a  certain  sum  to  the  execution  debtor's  landlord,  that  such  sura 
was  due  as  one  year's  rent,  although,  owing  to  a  misstatement  in 
the  lease  as  to  the  time  of  the  beginning  of  the  tenancy,  the  land- 
lord was  precluded,  by  the  "parol  evidence"  rule,  from  showing 
such  sum  to  be  due.^^^° 

e.  Goods  and  chattels  levied  on.  The  purpose  of  the  original 
statute  was  evidently  to  prevent  the  entire  loss  of  the  landlord's 
right  of  recourse  against  the  goods  on  the  premises  for  his  rent, 
in  case  the  right  of  distress  was  defeated  by  the  levy  of  an  exe- 
cution.^^^^  On  the  theory  that  this  is  the  purpose  of  such  a  stat- 
ute, it  has  been  held,  in  one  state,  that  no  obligation  is  imposed 
on  the  sheriff  as  regards  the  goods  of  a  stranger  upon  the  prem- 
ises, which,  by  the  local  law,  are  not  subject  to  distress.^^^^  In 
England,  apparently,  though  the  goods  of  a  stranger  on  the  prem- 
ises are  subject  to  distress,  the  statute  of  Anne  is  regarded  as  in- 
applicable when  the  goods  seized  are  not  the  property  of  the 
tenant.^ ^^^  In  this  country  a  different  view  has  been  taken  as  to 
a  stranger's  goods  subject  to  distress. ^^20 

The  English  statute  has  been  held  not  to  apply  in  favor  of  the 
landlord  as  against  an  execution  levied  on  goods  belonging  to  a 
subtenant,  although  such  goods  would  be  liable  to  distress  for  the 
rent  due  the  landlord. ^221  ^  different  construction,  however, 
has  been  placed  on  the  Pennsylvania  statute,  which  provides  that 

(Del.)    418;    Central  Bank  v.  Peter-  pare  Hughes  v.  Smallwood,  25  Q.  B. 

son.  24  N.  J.  Law  (4  Zab.)  6G8.     But  D.  306. 

see  Case  v.  Davis,  15  Pa.  80.  If   the   sheriff   seizes   the    fenanfa 

131(5  Com.  V.  Contner,  21  Pa.  266.  goods   under  color   of   an   execution 

1317  See   Henchett   v.    Kimpson,    2  against   another,   he   cannot,    in    an 

Wils.  140.  action  against  him  by  the  landlord 

131'^  Ryerson  v.  Quackenbush,  26  under  the  statute,  allege  that  they 
N.  J.  Law  (2  Dutch.)  236.  To  the  were  not  taken  under  execution, 
same  general  effect,  apparently,  is  Forster  v.  Cookson,  1  Q.  B.  419. 
Brunswick-Balke-Collender  Co.  v.  1320  Russell  v.  Doty,  4  Cow.  (N 
Murphy,  89  Miss.  264,  42  So.  288,  119  Y.)  576.  And  see  McCombs  &  How- 
Am.  St.  Rep.  702.  den's  Appeal,  43  Pa.  435,  post,  note 

1310  Beard   v.  Knight,   8   El.  &  Bl.  1322. 

865,  per  Crompton,  J.;  T>>e  v.  Lopes,  1321  Bennet's  Case,  2  Strange,  787 

15  East.  230,  per  Lord  Ellenborough,  followed,  with  hesitation,  in  Brown 

C.  J.;    Foulger  v.  Taylor,  5  Hurl.  &  v.  Fay.  6  Wend.  (N.  Y.)  392,  22  Am. 

N.   202,   per  Martin,  B.       See,   also,  Dec.  537. 
Bennet's  Case,  2  Strange,  787.     Com- 
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the  landlord's  claim  for  rent  may  be  asserted  in  case  of  execution 
levied  on  goods  on  the  demised  premises  "and  liable  to  the  dis- 
tress of  the  landlord,"  the  latter  words  being  regarded  as  defining 
the  cases  in  which  the  claim  might  be  asserted.^^^a  Under  the 
state  statute  last  referred  to,  the  claim  cannot  be  asserted  if  the 
execution  is  levied  on  goods  whieh  are  not  liable  to  distress  be- 
cause removed  from  the  premises  before  the  levy,  unless  perhaps 
the  removal  was  fraudulent  so  that  they  would  be  liable  to  dis- 
tress.is23  The  English  statute  does  not  apply,  it  seems,  if  the 
goods  were  removed  from  the  premises  before  they  were  taken 
under  execution,  even  though  the  removal  was  fraudulent,  so  that 
they  would  be  subject  to  distress,  since  the  goods  must  be  "in 
or  upon"  the  premises.i324 

It  has  been  held  that  a  statutory  exemption  from  distress  of 
chattels  to  a  certain  value,  to  be  selected  by  the  tenant,  is  not 
available  to  the  execution  creditor  as  a  ground  for  denying,  to 
that  extent,  the  applicability  in  favor  of  the  landlord  of  such  a 
statute,  the  two  statutes  being  entirely  distinct,  and  that  in  re- 
gard to  exemptions  from  distress  being  intended  only  for  the 
benefit  of  the  tenant  and  his  family.^^ss  Likewise,  in  England  it 
has  been  said  that  the  act  applies,  regardless  of  whether  the 
goods  levied  on  are  subject  to  distress.^ ^26 

That  goods  on  which  a  distress  has  been  made,  though  replevied 
a.nd  then  levied  upon  by  the  sheriff,  have  been  seized  under  exe- 
cution, does  not  justify  the  landlord's  claim  under  the  statute 
on  account  of  the  same  rent.^^-''' 

If,  after  the  seizure  of  goods  on  the  premises  under  execution 

1322  McCombs  &  Howden's  Appeal,  Law,  499.  But  in  Pennsylvania  the 
43  Pa.  435.  ^^^^    is    apparently    different.     Row- 

The  execution  creditor  cannot  re-  land    v.    Goldsmith,    2    Grant    Cas. 

quire    the    landlord    to    distrain    on  (Pa.)    378.     And    see,    to    the    effect 

goods  of  a  third  person  in  order  that  that  the  right  of  the  landlord  in  case 

the  goods  of  the  tenant  may  be  left  of  execution  is  coextensive  only  with 

free      to      satisfy      the      execution,  the    right    of    distress,    Bowser    v. 

Timmes  v.  Metz,  156  Pa.  384,  27  Atl.  Scott,  8   Blackf.    (Ind.)    86;    Russell 

248.  V.  Doty,  4  Cow.  (N.  Y.)  576. 

1323  Grant  &  McLane's  Appeal,  44  i32r,  Rjseley  v.  Ryle,  11  Mees.  &  W. 
Pa.  477.  16,  22. 

1324  See  Geiger's  Adm'r  v.  Har-  1327  Gray  v.  Wilson,  i  Watts  (Pa.) 
man's  Ex'rs,  3  Grat.  (Va.)  130.  39. 

1325  Van  Horn  v.  Goken,  41  N.  J. 
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ai^aiiist  tlic  tenant,  the  landlord  asserts  a  claim  to  them  as  belong- 
ing to  him,  he  cannot  afterwards  demand,  as  landlord,  it  has 
been  decided,  to  share  in  the  proceeds  of  their  sale  as  the  goods 
of  his  tenant. '-'-^ 

The  execution  creditor  cannot  dcma.nd  that  the  landlord  distraia 
on  goods  on  the  premises  not  belonging  to  the  tenant,  so  as  to 
relieve  from  his  claim  those  which  do  belong  to  tlie  latter.' ^29 

f.  Notice  to  the  sheriff.  The  statute  of  Anne  contains  no  ex- 
press requirement  as  to  notice  to  be  given  to  the  sheriff  of  the  ar- 
rears of  rent  due,  and  it  has  been  held  that  it  is  sufficient,  for  the 
purpose  of  imposing  on  the  sheriff  the  obligation  to  satisfy  the  ar- 
rears before  removing  the  goods,  that  he  has  knowledge  of  the 
existence  of  arrears  of  rent,  however  acquired.' ^so  gy  other  cases 
it  is  assumed  that  an  express  notice  is  necessary,  though  not 
specifically  required  by  the  statute,  but  that  it  is  sufficient  if  given 
eveji  after  the  sale  of  the  goods  under  execution  and  their  removal 
from  the  premises,  provided  it  is  given  before  the  proceeds  of  the 
sale  are  paid  over  to  the  execution  creditor,^^^!  ^nd  that  it  need 
not  be  in  writing,^  "^2  qj.  j^  any  particular  form,'333  or 
state  the  exact  amount  of  arrears.'334  Occasionally  a 
state  statute,  in  most  respects  similar  to  the  statute 
of  Anne,  has  contained  an  express  requirement  of  notice.'^^'^     Un- 

i328Vetter's    Appeal,    99    Pa.    52;  In  Maryland  it  Is  provided  (Code 

Edwards'  Appeal,  105  Pa.  103.  Pub.  Gen.  Laws  1904,  art.  53,  §  21) 

1329  Timmes  v.  Metz,  156  Pa.  384,  that  whenever  any  landlord  shall 
27  Atl.  248.  give  notice  of  rent  due  to  the  sheriff 

1330  Andrews  v.  Dixon,  3  Barn.  &  or  constable  who  may  be  about  to 
Aid.  645:  Riseley  v.  Ryle,  11  Mees.  &  sell  the  goods  and  chattels  of  the 
W.  6;  Bible  v.  Hussey,  2  Ir.  R.  C.  tenant  under  execution,  there  shall 
L.  308.  be   appended   to  said  notice  an   affi- 

1331  Smith  V.  Russell,  3  Taunt,  davit  of  the  amount  of  his  rent 
400;    Arnitt   v.    Garnett,    3    Barn.    &  claimed  to  be  due. 

Aid.    440;    Beekman    v.    Lansing,    3  isca  Colyer  v.  Speer,  2  Brod.  &  B. 

Wend.   (N.  Y.)  446,  20  Am.  Dec.  707.  g^ 

And  notice   at  such   time  was   held  1334  Timmes  v.  Metz,  156  Pa.  384. 

good  where  the  statute  required  the  ^^^ 

shpriff  to  pav  over  such  rent  to  the  1  "  ,1       ,      j        v         ^.v     ofof 

,     '    ;         ,^           ,         <-    tva  1=35  In  Maryland,   where  the  stat- 

landlord     "after     the     sale     of     the  '                        ,       ,     ,  * 

goods."     Ege  V.  Ege,  5  Watts  (Pa.)  "te  of  Anne  is  m  force,  a  local  stat 

^o^  nte  (Code  Pub.  Gen.  Uiws  1904.  art. 

"i332Burket   v.    Boude,    33    Ky.    (3  53,   §   21)    provides  that  a  landlord 
Dana)    209. 
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der  a  statute  providing  that  the  landlord,  at  any  time  before  sale 
under  execution,  might  give  notice  to  the  execution  creditor,  or 
to  the  officer,  of  the  amount  claimed  by  him  to  be  due,  and  that 
the  officer  should  then  levy  the  amount  of  the  rent  so  claimed,  in 
addition  to  the  sum  directed  to  be  raised  on  such  execution,  and 
pay  it  over  to  the  landlord,  it  was  held  not  only  that  the  notice 
must  be  given  before  the  sale  under  execution,i336  ^^^^  that  it 
must  show  the  relation  of  tenancy,^ ^^^  and  that  the  sum  due  was 
rent,^338  and  it  must  obviously  be  given  by  a  person  properly 
authorized.^22^  Even  though  a  notice  before  the  payment  over 
of  the  proceeds  by  the  sheriff  is  ordinarily  sufficient,  it  must  be 
given  before  the  sale,  if  this  is,  by  consent  of  the  executian  plain- 
tiff, made  by  the  execution  defendant,  so  that  the  proceeds  do  not 
pass  into  the  hands  of  the  sheriff-^^^*^ 

It  was  decided  soon  after  the  passage  of  the  English  act  that 
the  sheriff  was  under  no  obligation  to  ascertain  that  rent  was 
due,^3^i  and  consequently,  apart  from  any  statutory  requirement 
as  to  the  giving  of  an  express  notice,  the  landlord  should  always 
give  it  in  order  to  insure  the  preservation  of  his  rights. 

g.  The  duty  and  liability  of  the  sheriff.  The  duty  of  the 
sheriff,  under  the  statute,  is  to  call  upon  the  execution  creditor  to 
pay  the  rent  in  arrear,  and  in  default  of  such  payment  he  may 
refuse  to  make  any  sale  and  withdraw  from  possession  of  the 
goods  seized. i^^2  jje  has  the  alternative  of  selling  the  goods 
under  the  execution  and  applying  the  proceeds,  so  far  as  neces- 
sary, upon  the  rent.^^^^     But  if  the  goods  sold  under  execution 

giving    notice    of    rent    due    to    the  (N.   Y.)    382,  where   it  was  decided 

sheriff  or  constable  about  to  sell  the  that  an  attorney  employed  merely  to 

goods  of  the  tenant  under  execution  institute  distress  proceedings  had  no 

must  append   to   the  notice    an   affi-  authority  to  give  such  notice. 

davit  as  to  the  amount  claimed.     See  i34o  "Work's  Appeal,  92  Pa.  258,  37 

Washington   v.   Williamson,    23    Md.  Am.  Rep.  681. 

244.  1S41  Waring  v.  Dewberry,  1  Strange, 

1336  Bussing  V.  Bushnell,  6  Hill  (N.  97;  Palgrave  v.  Windham,  1  Strange, 
Y.)  382.  212.     See  Arnitt  v.  Garnett,  3  Barn. 

1337  Millard     v.     Robinson,   4    Hill  &  Aid.  440. 

(N.    Y.)    604;    Olcott   v.    Frazier,    5  1342  Cocker   v.    Musgrove,   9   Q.    B. 

Hill    (N.    Y.)    562;    Camp  v.  McCor-  223;   Thomas  v.  Mirehouse,  19  Q.  B. 

mick,  1  Denio  (N.  Y.)  641.  Div.  563. 

1338  Olcott  v.  Frazier,  5  Hill  (N.  1343  in  re  Mackenzie  [1899]  2  Q.  B. 
Y.)   562.  566,  575;  Sullivan  v.  Ellison,  20  S.  C. 

1339  Bussing    v.    Bushnell,    6    Hill  481. 
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KlUllT  TU  KENT.  §  183 


against  the  tenant  belong  to  a  person  other  than  the  tenant,"'"  or 
his  bankrupt  trusteos.^^^^  the  sheritT  will  be  liable  not  only  to  sucli 
person,  for  tlie  wrongful  sale  of  his  goods  under  execution  against 
another,  but  also  to  the  landlord,  in  jurisdictions  where  such  goods 
arc  liable  to  distress,  for  depriving  him  of  the  right  of  distress 
against  such  goods.  And  though  the  gootls  bring,  on  the  sale,  less 
than  the  amount  of  the  year's  rent,  the  jury  might,  in  an  action 
against  the  sheriff  by  the  landlord,  give  damages  in  an  amount 
greater  than  such  proceeds  of  sale. * 3'° 

The  effect  of  the  statute  is  to  make  the  sheriff  liable  to  the 
landlord  if,  having  notice  that  rent  is  due,  he  removes  the  goods 
from  the  premises,  and  this  liability  may  be  asserted  by  an  action 
on  the  case.^346a  i^  England  it  has  been  decided  that  a  sale  of  the 
goods  by  the  sheriff,  without  any  removal,  does  not  impose  any 
liability  on  him,  for  the  reason  that  the  goods  are  still  liable  to 
distress  even  after  such  sale,  although  no  longer  the  property  of 
the  tenant.1347  But  in  a  state  in  which  distress  is  expressly  re- 
stricted to  the  goods  of  the  tenant,  the  local  statute,  although 
similar  to  the  English  statute  in  providing  for  the  payment  of 
rent  only  "before  the  removal  of  such  goods,"  was  construed  to 
render  the  sheriff  liable  in  case  of  a  sale  on  the  premises,  since 
thereby  the  landlord's  right  of  distress  was  destroy ed.i'*^  But 
Avhother  or  not  such  sale  on  the  premises  renders  the  sheriff  liable 
in  damages,  the  landlord,  instead  of  seeking  redress  by  that  form 
of  proceeding,  may  ask  a  rule  on  the  sheriff  to  compel  him  to 
pay  arrears  of  rent  from  the  proceeds  of  the  sale.^^^* 

i344Forster   v.    Cookson,    1    Q.    B.  1347  Smallman  v.  Pollard,  6  Man.  & 

419;    Beard    v.   Knight,   8    El.   &   Bl.  G.  1001;  White  v.  Binstead,  13  C.  B. 

S65;  Foulger  v.  Taylor,  5  Hurl.  &  N.  304. 

202;  White  v.  Binstead,  13  C.  B.  304.  isis  Ryerson    v.    Quackenbush,    2G 

1345  Duck  V.  Braddyll,  McClel.  217;  N.  J.  Law  (2  Dutch.)  236. 

Lee  V.  Lopes,  15  East,  230.  1349  Gore    v.     Goston,    1    Stran2;e, 

i346Henchett  v.  Kimpson,   2  Wils.  g^g.    Hgnchett  v.  Kimpson,   2  Wils. 

140;    Calvert   v.    Joliffe,    2   Barn.    &  j^^.    ^^^^j^^   ^    Garnett,   3   Barn.    & 

^'^^'-  '^^^^                        ^      „„           p  Aid.  440;  In  re  Mackenzie  [1899]  2  Q. 

is4Ra  Calvert  v.   Jo  iffe,  2   Barn.   &  ,                   „,.,,. 

„     „.     ,            „  ,      ,ft  T>,^„„  B.   566;    Washington   v.  Williamson, 

Add.  418;   Riseley  v.  Ryle,  10  Mees.  "=              ,.          ,.  ^t 

&    W.     101;     Lane    v.     Crockett.    7  23   Md.   244;    Fischel  v.  Keer.  45  N. 

Price,  566;   Forster  v.  Cookson.  1   Q.  J-  Law.  r,07;  West  v.  Sink.  2  Yeates 

B.  419;  Yates  v.  Ratledge,  5  Hurl.  &  (Pa.)   274. 
N.  249. 


I  183  AS  AGAINST  EXECUTION  LEVY.  1255 

The  sheriff  cannot,  it  has  been  decided,  relieve  himself  from  lia- 
bility for  removing  the  goods  by  afterwards  returning  them  to 
the  premises,i2^°  nor  by  paying  into  court  the  proceeds  of  the 
sale  of  the  goods.^^^^ 

The  sheriff  is  liable  to  the  landlord,  it  has  been  decided,  if  he 
pays  over  the  proceeds  of  the  sale  unreasonably  soon  after  the 
sale,  so  as  not  to  give  the  former  an  opportunity  to  present  his 
claim  before  such  payment.^^^- 

It  has  been  held  that  the  landlord  waives  his  right  to  assert 
liability  on  the  part  of  the  sheriff  if  he  consents  to  a  sale  of  the 
goods  by  the  latter,  and  the  latter  sells  accordingly.i^^^ 

The  measure  of  the  damages  recoverable  by  the  landlord 
againt  the  sheriff'  for  removal  of  the  goods,  or  in  some  jurisdic- 
tions, their  sale,i354  without  first  paying  the  claim  for  rent,  is 
prima  facie  the  amount  of  the  rent  due^^^^  to  the  extent,  it 
seems,  of  one  year's  rent.  But  the  sheriff  may  prove  in  miti- 
gation of  damages  that  the  value  of  the  goods  removed  is  less 
than  the  amount  of  rent  due.^^se 

It  has,  in  one  state,  been  suggested  that  the  statute  might  have 
the  effect,  not  only  of  making  the  sheriff  liable  in  damages  by 
reason  of  his  violation  of  its  provisions,  but  of  justifying  the 
landlord  in  preventing  the  removal  of  the  goods  by  the  execu- 
tion creditor  purchasing  at  the  execution  sale.^^s?  That  the 
execution  creditor,  by  directing  and  advising  the  sheriff  to  re- 
move the  chattels  in  violation  of  the  statute,  does  not  himself 
become  liable  in  damages,  seems  unquestionable.^^^^ 

1350  Lane  v.  Crockett,  7  Price,  566;  isss  Thomas  v.  Mirehouse,  19  Q.  B. 
Wren  v.  Stokes   [1902]  1  Ir.  167.  Div.  563. 

1351  Foster  v.  Hilton,  1  Dowl.  35;  isse  Thomas  v.  Mirehouse,  19  Q.  B. 
Calvert  v.  Joliffe,  2  Barn  &  Adol.  418.  Div.  563. 

1352  Fisher  v.  Allen,  2  Phila.  (Pa.)'  1357  Van  Horn  v.  Goken,  41  N.  J. 
115.  Law,  499. 

1353  Rotherey  v.  "Wood,  3  Camp.  24;  i3."i8  Gibson  v.  Prir-ceton  Bank,  20 
Cloud  V.  Needles,  6  Md.  501.  N.  J.  Law   ( Spencer j    138. 

1354  See  ante,  note  1348. 
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